Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


J     t 


T, 


>t: 


RAILROAD  REPORTS 


(Vol.  29  American  and  English 
Railroad   Cases,    New  Series) 


A  coujicmonf  OP  ai«;« 


CASES  AFFECTING  RAII,ROADS  OF  EVERY  KIND, 

DECIDED  BY   THE  COURTS   OF 

IvAST  RESORT 


IN  THB 


EDITED  BY 

THOMAS  J.  MICHIB 


Volume  VI. 


THE  MICHIE  COMPANY,  Pdbwshers, 

Chari,ottesvii,i.e,  Va. 

1903. 


PUBLICATIONS 

off 

THE  MICHIE  COMPANY, 

Charlottesville,  Va. 

Virginia  Reports,  Annotated. 

Amerlean  and  EngllsK  Railroad  Cases,  N.  8. 

Ameriean  and  English  Corporation  Cases,  N.  8. 

Municipal  Corporation  Cases. 

Banking  Cases. 


COPYRIOHT,    1903, 


The  Michie  Compnay. 


TABLE  OF  CASES. 


Adams,  Revenue  Agent,  Yazoo  &  M.  V.  R.  Co.  v.  (Miss.) 519 

Alabama  Great  Southern  R.  Co.  v.  Brooks  (Ala.) 375 

Alabama  Midland  Ry.  Co.  v.  Hatcher  (6a.) 486 

Alabama  Midland  Ry.  Co.  v,  Stevens  (Ga.) 568 

Alabama  Midland  Ry.  Co.,  Stevens  v.  (Ga.) 568 

Alabama  &  V.  Ry.  Co.,  Burnham  v,  (Miss.)  17 

Anderson  v.  City  &  Suburban  Rt.  Co.  (Ore.) 76S 

Ann  Arbor  R.  Co.,  Brunick  v.  (Mich.) 591 

Atchison,  T.  &  S.  F.  Ry.  Co.,  Mendenhall  v.  (Kan.) 685 

Atchison,  T-  &  S.  F.  Ry.  Co.,  Rolfs  v,  (Kan.) 920 

Atchison,  T.  &  S.  F.  Ry.  Co.,  Wilson  v.  (Kan.)  664 

Atlanta  Ry.  Co.  v.  Randall  (Ga.) 698 

Atlantic&D.  Ry.  Co.  v.  West  (Va.) 291 

Atwell,  Illinois  Cent.  R.  Co.  v.  (III. ) 317 

Baker  v.  Boston  Elevated  Ry.  Co.  (Mass  ) 831 

Baldoni,  Georgia  R.  Co.  v.  (Ga.) 68 

Baltimore  &  Ohio  Railroad  Co.,  Francis  Wioslow,  Appt.,  v,  (U.  S.)...  792 

Baltimore  &  O.  R.  Co.  v.  State,  to  Use  of  Roming  (Md.) 619 

Baltimore  &  O.  S.  W^.  R.  Co.  v.  Harbin  (Ind.) 956 

Baltimore  &  O.  S.  W.  R.  Co.  v.  State  ex  rel.  Greenwood  (Ind.) 611 

Bankers'  Mutual  Casualty  Co.  v,  Minneapolis,  St.  P.  &  S.  S.  M.  Ry. 

Co.  (C.  C.  A) 16 

Barry  v»  Burlington  Ry.  &  Light  Co.  (Iowa) 675 

Beasley  v.  Texas  &  P.  Ry.  Co.  (C.  C.  A.) 463 

Beaver,  Chicago  A  E.  I.  R.  Co.  v.  (111.) 641 

Beringer  v.  Dubuque  St.  Ry.  Co.  (Iowa) 872 

Birmingham  Ry.  &  Electric  Co.,  Sweet  v.  (Ala.) 784 

Birmingham  Ry.,  Light  &  Power  Co.  v,  Nolan  (Ala.) 89 

Blue  Ridge  Ry.  Co.,  Boyd  ».  (S.  Car.) 754 

Boston  Elevated  Ry.  Co.,  Baker  v»  (Mass.) 831 

Boston  Elevated  Ry.  Co. ,  Hannon  v.  (Mass.) 862 

Boston  El.  Ry.  Co.,  Burns  v,  (Mass.) 918 

Boston  El.  Ry.  Co  ,  Wadsworth  v.  (Mass.)  778 

Boston  &  Zt'  R.  R.»  Lyons  v,  (Mass.) 268 

Boston  &  M.  R.  R.,  Day  v.  (Me.> 626 

Boyd  V.  Blue  Ridge  Ry.  Co.  (S.  Car.)   754 

Boyle  V.  Savannah,  F.  &  W.  Ry.  Co.  (Ga.) 430 

Boyle,  Savannah,  F.  &  W.  Ry.  Co.  v.  (Ga.)  430 

Brooks,  Alabama  Great  Southern  R.  Co.  v.  (Ala.) 375 

Brooks  V.  l/ouisville  A  N.  R.  Co.  (Ky.) 401 

Brunick  v.  Ann  Arbor  R.  Co.  (Mich.) 591 

Brunswick  &W.  R.  Co.  v.  Ponder  (Ga.) 45 

Bullard  v.  Southern  Ry.  Co.  (Ga.) ^.  606 

Burlington  Ry.  &  Light  Co.,  Barry  v,  (Iowa) 675 

Burnham  2/.  Alabama  &  V.  Ry.  Co.  (Miss.) 17 

Burns  v,  Boston  El.  Ry.  Co.  (Mass. ) 918 

Burns  v.  Metropolitan  St.  Ry.  Co.  (Kan. ) 476 

Burns  v.  Southern  Ry.  Co.  (S.  Car.) 321 

Bussey,  Missouri,  K.  &  T.  Ry.  Co.  v.  (Kan.) 667 

Callahan  v  St.  Louis  Merchants'  Bridge  Terminal  Ry.  Co.  (Mo.) . .  293 
Cambern,  County  Treasurer,  Missouri,  K.  &  T.  Ry.  Co.  v,  (Kan.). .  806 

^  Camden  A  S.  Ry.  Co.,  Corkhill  v.  (N.  J.) 786 

"  Carroll  v.  New  York,  N.  H.  &  H.  R.  R.  (Mass.) 313 

ui  Casey,  Louisville  Ry.  Co.  Vi  (Ky.). ...   789 

J  Cattano  v.  Metropolitan  St.  Ry.  Co.  (N.  Y.) 153 

t\  Central  of  Georgia  Ry.  Co.  v.  Dorsey  (Ga.) 857 

Central  of  Georgia  Ry.  Co.  v:  Duffy  (Ga.) 660 

Central  of  Georgia  Ry.  Co.  v,  McKinney  (Ga. ) 71 

Central  of  Georgia  Ry.  Co.  v.  Murphey  (Ga.) 28 

Central  of  Georgia  Ry.  Co.  v.  Vining  (Ga.) 312 

Chandler's  Adm'r,  Xvouisville,  H.  &  St.  L.  Ry.  Co.  v.  (Ky.) 365 

Chicago  City  Ry.  Co.  v,  Fennimore  (III.) 644 


IV  TABLE  OF  CASES 

Chicago  &  A.  R.  Co.  v.  Gore  (lU.) 951 

Chicago  A  A.  R.  Co.  v.  Murphy  (111.) 864 

Chicago,  B.  &  K.  C.  Ry.  Co.,  Saar  v.  (Iowa) 554 

Chicago,  B.  A  Q.  R.  Co.  v.  Roberts  (Neb.) 277 

Chicago,  B.  &  Q.  R.  Co.  v.  Winfrey  (Neb.) 689 

Chicago  &E.  I.  R.  Co.  v.  Beaver  (111.) 641 

Chicago  &  E.  I.  R.  Co.  v.  Randolph  (111.) 632 

Chicago*  E.  R.  Co.  v.  Keith  (Ohio) 204 

Chicago*  G.  W.  Ry.  Co.,  Larkin  ».  (Iowa) 852 

Chicago,  M.  A  St.  P.  Ry.  Co.,  Duree  v.  (Iowa) 369 

Chicago,  M.&  St.  P.  Ry.  Co.,  Glanz  v.  (Iowa) 213 

Chicago,  M.  A  St.  P.  Ry.  Co.,  Schultz  v.  (Wis.) 343 

Chicago  A  N.  W.  Ry.  Co.,  Fitzgibbon  v.  (Iowa) 680 

Chicago  A  N.  W.  Ry.  Co.,  Kinyon  v,  (Iowa) 569 

Chicago  &N.W.  Ry.  Co.,  Steber  v.  (Wia.)....i 656 

Chicago,  R.  I.  A  P.  Ry.  Co.  v.  Huggina  (Ind.  Ter.) 555 

Chicago,  R.  I.  A  P.  Ry.  Co.,  Mayne  v.  (Okla.) 61 

Chicago,  R.  I.  &P.  Ry.  Co.,  Sankey  v.  (Iowa) 306 

Choctaw,  O.  A  G.  R.  Co.,  Kilpatrick  v.  (C.  C.  A. ) 501 

City  Electric  Ry.  Co.,  Mabry  v,  (Ga.) 900 

City  A  Suburban  Ry.  Co.,  Anderson  v.  (Ore.) 763 

City  Transfer  Co.  v.  Draper  (Ga. ) 119 

Columbia,  N.  A  L.  R.  Co.,  Oliver  v.  (S.  Car.) 708 

Commonwealth  v.  Louisville  A  N.  R.  Co.  (Ky.) 13 

Consolidation  Coal  Co.,  Lonaconing,  M.  A  F.  Ry.  Co.  v.  (Md.) 8 

Corkhill  v.  Camden  A  S.  Ry.  Co.  (N.  J. ) 786 

Cox  t;.  South  Shore  &  B.  St.  Ry.  Co.  (Mass.)  461 

Crady,  Illinois  Cent.  R.  Co.  v.  (Ky.) 37 

Crary  v,  Lehigh  Val.  R.  Co.  (Pa.) 119 

Dalton,  Kansas  City,  Ft.  S.  A  M.  R.  Co.  v.  (Kan.) 187 

Davis  V.  Seaboard  Air  Line  Ry.  (N.  Car.) 790 

Day  V.  Boston  &  M.  R.  R.  (Me.) 626 

Delaware,  L.  &  W.  R.  Co.,  McGrath  V.  (N.J.) 334 

Desaussure,  Southern  Ry.  Co.  v.  (Ga.) 147 

Dierig  V.  South  Covington  A  C.  St.  Ry.  Co.   (Ky.) 42 

Dillon  V.  Iowa  Cent.  Ry.  Co.  (Iowa) 336 

Divinney,  Missouri  Pac.  Ry.  Co.  v.  (Kan. ) 679 

Dolphin  V.  New  York.  N.  H.  &  H.  R.  Co.  (Mass.) 341 

Dorsey,  Central  of  Georgia  Ry.  Co.  v,  (Ga.) 857 

Dotson.  Illinois  Cent.  R.  Co.  v.  (Ky.) 380 

Draper,  City  Transfer  Co.  v.  (Ga.) ....  119 

Dubuque  St.  Ry.  Co.,  Beringer  v,  (Iowa) 872 

Duffy,  Central  of  Georgia  Ry.  Co.  V.  (Ga.)   660 

Dufresne,  South  Chicago  City  Ry.  Co.  v.  (111.) 137 

Duree  v.  Chicago,  M.  A  St.  P.  Ry.  Co.   (Iowa) 369 

Elkins,  Judgev.  (Mass.) 830 

Elkins  V.  South  Carolina  A  G.  R.  Co.  (S.  Car.) 598 

Elmore  v.  Seaboard  Air  Line  Ry.  Co.  (N.  Car.) 410 

Erie  R.  Co.,  Minor  v.  (N.  Y.) 53 

Fennimore,  Chicago  City  Ry.  Co.  v.  (111.) 644 

Fewings  v.  Mendenhall  (Minn.) 422 

Fielders  v.  North  Jersey  St.  Ry.  Co.  (N.  J  ) 875 

Fitzgibbon  v.  Chicago  A  N.  W.  Ry.  Co.  (Iowa) 680 

Flanagan  Bank  v,  Graham  (Ore.) 446 

Florida  Cent.  &  P.  R.  Co.  v,  Sullivan  (CCA.)   840 

Fort  V,  Southern  Ry.  (S.  Car.) 91 

Ft.  Worth  A  R.  G.  Ry.  Co.  v.  Southwestern  Telegraph  &  Telephone 

Co.  (Tex.) 222 

Forty-Second  St.,  M.  &  St.  N.  Ave.  Ry.  Co.,  Riddle  v.  (N.  Y.) 373 

Foster  v.  Old  Colony  St.  Ry.  Co.  (Mass.) 894 

Frazee,  Louisville  &  N.  R.  Co.  V.  (Ky.) 22 

Fremont,  E.  A  M.  V.  R.  Co.,  Hendricks  v.  (Neb.) 281 

French,  Louisville  Ry.  Co.  z^.  (Ky.) 473 

Galligan  v.  Old  Colony  St.  Ry.  Co.  (Mass.) 8% 

Garbaccio  v,  Jersey  City,  U.  A  P.  St.  Ry.  Co.  (N.  J.) 666 


TABLE  OF  CASES  V 

Garlick  v.  Pittsburgh  &  W.  Ry.  Co.  (Ohio) 234 

Oarlick  V.  Pittsburgh,  Y.  &  A.  R.  Co.  (Ohio)  234 

Georgia  R.  Co.  v,  Baldoni  (6a.) 68 

Gila  Valley,  G.  &  N.  R.  Co.  v,  Lyon  (Ariz.) 817 

Gilmore  v.  Seattle  &  R.  Ry.  Co.  (Wash.) 143 

Gipe,  Pittsburg,  C,  C.  &  St.  L.  Ry.  Co.  v.  (Ind.) 383 

Glanz  V,  Chicago,  M.  &  St.  P.  Ry.  Co.  (Iowa) 213 

Gore,  Chicago  &  A.  R.  Co.  v,  (III.) 951 

Gorman's  Adm'r  v.  Louisville  Ry.  Co.  (Ky . ) 803 

Graham,  Flanagan  Bank  v,  (Ore.) 446 

Gray  v.  Washington  Water  Power  Co.  (Wash.) 479 

Gregg,  Southern  Ry.  Co.  v.  (Va.) 808 

Griffin  v.  Southern  Ry.  (S.  Car.) 758 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Steele  (Tex.) 492 

Hamilton,  G.  &  C.  Traction  Co.  v.  Parish  (Ohio) 193 

fiannon  v.  Boston  Elevated  Ry .  Co.  (Mass. ) 862 

Harbin,  Baltimore  &  O.  S.  W.  R.  Co.  v.  (Ind.) 956 

Haselton  v,  Portsmouth,  K.  Si  Y.  St.  Ry.  (N.  H.) 70S 

Hatcher,  Alabama  Midland  Ry.  Co.  v.  (Ga.) 486 

Hendricks  v.  Fremont,  E.  &  M.  V.  R.  Co.  (Neb.) 281 

Hesse  v.  Meriden,  S.  &  C.  Tramway  Co.  (Conn.)   774 

Hill,  Southern  Ry.  Co.  v.  (Ga.) 568 

Hines  r.  Texas  &  P.  Ry.  Co.  (C.  C.  A.) 675 

Holmes  ».  United  States  (C.  C.  A.) 486 

Houston,  E.  &  W.  T.  Ry.  Co.,  Thweatt  v,  (Tex.) 428 

Huggins,  Chicago.  R.  I.  &  P.  Ry.  Co.  v.  (Ind.  Ter.) 555 

Illinois  Cent.  R.  Co.  v,  Atwell  (111.) 317 

Illinois  Cent.  R.  Co.  v,  Crady  (Kv.) 37 

Illinois  Cent.  R.  Co.  v,  Dotson  (Ky.) 380 

Illinois  Cent.  R.  Co.,  Long's  Adm'r  v,  (Ky.)  349 

Illinois  Cent.  R.  Co.  v.  Matthews  (Ky.) 769 

In  re  Opening  of  Ludlow  St.,  in  City  of  Yonkcrs  (N.  Y. ) 202 

Iowa  Cent.  Ry.  Co.,  Dillon  v,  (Iowa) 336 

Jersey  City,  H.  &  P.  St.  Ry.  Co.,  Garbaccio  v,  (N.  J.) 666 

Johnson  v.  New  York  Cent.  &  H.  R.  R.  Co.  (N.  Y.) 595 

Johnson  v.  Richmond,  F.  &  P.  R.  Co.  (Va.) 498 

Judge  V,  Elkins  (Mass) 830 

Kansas  City,  Ft.  S.  &  M.  R.  Co.  v,  Dalton  (Kan.) 187 

Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Little  (Kan.) 701 

Kansas  City,  Ft.  S.  &  M.  Ry.  Co.  v.  Walker  (Ark.) 595 

Kansas  City,  M.  &  B.  R.  Co.  v,  McShan  (Miss.) 768 

Keith,  Chicago  &  E.  R.  Co.  v.  (Ohio) 204 

Kernan  v.  Market  St.  Ry.  Co.  (Cal.) 471 

Kibler  v.  Southern  Ry.  (S.  Car.) 891 

Kilpatrick  v.  Choctaw,  O.  &  G.  R.  Co.  (C.  C.  A.) 501 

Kinyon  v,  Chicago  &  N.  W.  Ry.  Co.  (Iowa) 569 

Kird  V,  New  Orleans  &  N.  W.  Ry.  Co.  (La.) 682 

Knight,  Comptroller,  People  ex  rel.  New  York  Cent.   &,  H.    R.   R. 

Co.    V.  (N.  Y.) 547 

Lancaster  &  C.  Ry.  Co.,  Ringstaff  v,  (S.  Car.) 652 

Landers,  Louisville  &  N.  R.  Co.  v,  (Ala. ) 96 

Landis,  Western  Maryland  R.  Co.  v.  (Md.) 20 

Larkin  v,  Chicago  &  G.  W.  Ry.  Co.  (Iowa) 852 

Lasseter,  Southern  Ry.  Co.  v.  (Ga.) 146 

Lawshe  v.  Tacoma  Railway  &  Power  Co.  (Wash.)  38 

Lee,  Louisville  &  N.  R.  Co.  v,  ( Ala.) 815 

Leftwich,  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v,  (C C.  A.) 86 

Lehigh  Val.  R.  Co.,  Crary  v.  (Pa.)  119 

Lenhart,  Pennsylvania  Co.  v,  (C.  C.  A. ) 847 

Leviton,  Potter  v.  (lU.) 625 

Lima  Ry.  Co.  v.  Little  (Ohio) 162 

Little,  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  (Kan.) 701 

Little,  LimaRy.  Co.  v.  (Ohio) 162 

Logan  V,  Wabash  Ry.  Co.  (Mo. ) 274 

Lonaconing,  M.  &,  F.  Ry.  Co.  v.  Consolidation  Coal  Qo.  (Md.) 8 


VI  TABLE  OF  CASES 

Loag's  Adm'r  v.  Illinois  Cent.  R.  Co.  (Ky. ) 349 

Irouisville,  H.  &  St.  L.  Ry.  Co.  v.  Chandler's  Adm'r  (Kj.) 365 

Louisville  &  N.  R.  Co.,  Brooks  v,  (Ky.) 401 

Louisville  &  N.  1^.  Co.,  Commonwealth  v,  (Ky. ) 13 

Louisville  &  N.  R.  Co.  v.  Frazee  (Ky.) 22 

Louisville  &  N.  R.  Co.  z/.  Landers  (Ala.) % 

Louisville  &  N.  R.  Co.  z/.  Lee  (Ala. ) 815 

Lrouisville  Sl  N.  R.  Co.,  Morningstar  v,  (Ala. )   902 

l/ouisville  &  N.  R.  Co.,  Wikle  r.  (Ga.)   333 

Louisville  Ry.  Co.  v,  Casey  (Ky.) 789 

Louisville  Ry.  Co.  v.  French  (Ky.) 473 

Louisville  Ry.  Co.,  Gorman's  Adm'r  v,  (Ky.) 803 

Lynn  &  B.  R.  Co.,  Witherincrton  v,  (Mass. ) 838 

Lyon,  Gila  Valley,  G.  &  N.  R.  Co.  v,  (Ariz  ) 817 

LyoDs  V,  Boston  %l  L.  R.  R.  (Mass.) 268 

McAllister  v.  People's  Ry.  Co.  (Del. ) 957 

McGrath  v,  Delaware,  L.  &  W.  R.  Co.  (N.  J  ) 334 

McKtnney,  Central  of  Georgia  Ry.  Co.  v,  (Ga. ) 71 

McShan,  Kansas  City,  M.  &  B.  R.  Co.  v,  (Miss. ) 768 

Mabry  v.  City  f^lectric  Ry.  Co.  (Ga.) 900 

Market  St.  Ry.  Co.,  Kefnan  v.  (Cal.) 471 

Mathieson  v,  Omaha  St.  Ry.  Co.  (Neb.) 469 

Matthews,  Illinois  Cent.  R.  Co.  v,   (Ky. ) 769 

Mayne  v.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Okla.) 61 

Mendenhall  z/.  Atchison,  T.  &  S.  F.  Ry.  Co.  (Kan.) 685 

Mendenhall,  Fewings  v,  (Minn.) 422 

Mercantile  Trust  Co.  z/.    Pittsburgh   &   W.   Ry.  Co.   (Lake,  Inter- 
vener) (CCA.) 354 

Meridcn,  S.  &  C.  Tramway  Co.,  Hesse  v,  (Conn.) 774 

Metropolitan  St.  Ry.  Co.,  Bums  v,  (Kan.) 476 

Metropolitan  St.  Ry.  Co.,  Cattano  v.  (N.  Y.) 153 

Metropolitan  St.  Ry.  Co.  v.  Rouch  (Kan. ) 457 

Meyere  v.  Nashville.  C  &  St.  L.  Ry.  (Tenn.) 947 

Milwaukee,  B.  &  L.  G.  R.  Co.,  State ^.r  reL  VilterMfg.  Co.  v,  (Wis.).  261 

Minneapolis  Sl  St.  L.  R.  Co.,  Simonson  v.  (Minn.)   190 

Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co.,  Bankers'  Mutual  Casualty 

Co.  ».  (CC  A.) 16 

Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co.,  Snell  v,  (Minn.) 636 

Minorz;.  ErieR.  Co.  (N.  Y.) 53 

Missouri,  K.  &  T.  Ry.  Co.  z/.  Bussey  (Kan.) 667 

Missouri,  K.  A  T.  Ry.  Co.  v.  Cambern,  C;)unty  Treasurer  (Kan.). . .  806 

Missouri  Pac.  Ry.  Co.  v.  Divinney  (Kan.) 679 

Mix,  Northern  Pac.  Ry.  Co.  v,  (C  C.  A.)  739 

Mobile  St.  Ry.  Co.  z/.  Watters  (Ala.) 184 

Moody  V,  Springfield  St.  Ry.  Co.  (Mass.)  116 

Morgan's  Louisiana  &  T.  R.  &  S.  S.  Co.  v.  Railroad  Commission  of 

Louisiana  (La. ) 122 

Morningstar  v,  Louisville  &  N.  R.  Co.  (Ala.) 902 

Mott  V.  Southern  Ry.  Co.   (N.  Car.) 444 

Murphey,  Central  of  Georgia  Ry.  Co.  v,  (Ga. ) 2& 

Murphy,  Chicago  ft  A.  R.  Co.  r.  (111.) 864 

Myers  v.  Southern  Ry.  Co.  (S.  Car. ) 92 

Nash  V.  Southern  Ry.  Co.  (Ala.) 780 

Nashville,  C.  A  St.  L.  Ry.,  Meyere  Z'.  (Tenn. ) 947 

New  Orleans  &  N.  W.  Ry.  Co.,  Kird  v,  (La  ) 682 

New  York  Cent.  A  H.  R.  R.  Co.,  Johnson  v.  (N.  Y. ) 595 

New  York,  N.  H.  A  H.  R.  R.,  Carroll  v.  (Mass.) 313 

New  York,  N.  H.  A  H.  R.  R.  Co.,  Dolphin  z/.  (Mass.) 341 

Nolan,  Birmingham  Ry.,  Light  A  Power  Co.  v,  (Ala. ) 89 

Norfolk  A  W.  R.  Co.,  Wall  z/.  ( W.  Va. ) 580 

Northern  Pac.  Ry.  Co.  v.  Mix  (C  C  A. ) 739 

Northern  Pac.  Ry.  Co.  v.  Tynan  (C  C  A. ) 394 

North  Jersey  St.  Ry.  Co.,  Fielders  v.   (N.J.) 875 

North  Jersey  St.  Ry.  Co.,  Paginini  v.  (N.  J.) 930 

O'Bryan,  Southern  Ry.  Co.  z^.  (Ga.) 59 


TABLE  OF  CASES  VII 

Oklahoma  City,  Sonthern  Kansas  Rj.  Co.  v*  (Okla.)     244 

Old  Colony  St.  Ry.  Co.,  Foster  v.  (Mass.) 894 

Old  Colony  St.-Ry.  Co.,  Galligran  v.  (Mass.) 896 

Old  Colony  St.  Ry.,  Timms  v.  (Mass.) 783 

Oliver  v.  Columbia,  N.  A  L.  R.  Co.  (S.  Car.) 708 

Omaha  St.  Ry.  Co.,  Mathieson  v,  (Neb.) 469 

Pagrinini  v.  North  Jersey  St.  Ry.  Co.  (N.  J.) 930 

Parish,  Hamilton,  G.  &  C.  Traction  Co.  v,  (Ohio) 193 

Pennsylvania  Co.  v.  Lenhart  (C.  C.  A. ) 847 

Pennsylvania  Co.  v.  Reidy  (111.) 562 

People  ex  rel.  New  York  Cent.  &  H.  R.  R.  Co.  v.  Knight,  Comptroller 

f  jj,  Y.) 547 

People's  Ry.  Co.,  McAllister  v,  (Del.) ! . .  957 

Philadelphia  &  R.  Ry.  Co.,  Winkler  z/.    (Del.) 361 

Pittsburg,  C,  C.  &  St.  L.  Ry.  Co.  v,  Gipe  (Ind.)  383 

Bittsburgh  &  W.  Ry.  Co.,  Garlick  v.  (Ohio) 234 

Pittsburg  Sl  W.  Ry.  Co.   (Lake,  Intervener),  Mercantile  Trust  Co. 

V.  (C.  C.  A.) 354 

Pittsburgh,  Y.  &  A.  R.  Co.,  Garlick  r.  (Ohio) 234 

Ponder,  Brunswick  &  W.  R.  Co.  v.  (Ga.)  45 

Port  Blakely  Mill  Co.,  Roberts  v.  (Wash.) 403 

Portsmouth,  K.  &  Y.  St.  Ry.,  Haselton  v,  (N.  H.) 705 

Potter  V,  Leviton  (111. ) 625 

Powelson  v.  United  Traction  Co.  (Pa.) 927 

Railroad  Commission  of  Louisiana,  Morgan's  Louisiana  &  T.  R.  & 

S.  S.  Co.  V.  (La. )   122 

Randall,  Atlanta  Ry.  Co.  v.  (Ga.) 698 

Randolph,  Chicago  &  E.  I.  R.  Co.  v.  (111.) 632 

Reagan,  Texas  &  P.  Ry.  Co.  v.  (CCA.) 345 

Reeves,  Southern  Ry.  Co.  v.  (Ga. ) , 870 

Reidy,  Pennsylvania  Co.  v,  (111.) 562 

Richmond,  F.  &  P.  R.  Co.,  Johnson  v,  (Va.) 498 

Riddle  v.  Forty-Second  St.,  M.  &  St.  N.  Ave.  Ry.  Co.  (N.  Y.) 373 

Ringstaff  v,  Lancaster  &  C  Ry.  Co.  (S.  Car. ) 652 

Roberts,  Chicago,  B.  &  Q.  R.  Co.  v^  (Neb.) 277 

Roberts  v.  Port  Blakely  Mill  Co.  (Wash. ) 403 

Rolfs  V,  Atchison,  T.  &  S.  F.  Ry.  Co.  (Kan.) 920 

Rouch,  Metropolitan  St.  Ry.  Co.  v,  (Kan.) 457 

Rutland  R.  Co.,  Town  of  Clarendon  v.  (Vt.) 1 

St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Leftwich    (C  C  A.) 86 

St.  Louis  Merchants*  Bridge  Terminal  Ry.  Co.,  Callahan  v,  (Mo.). .  293 

Saar  v,  Chicago,  B.  &  K.  C  Ry.  Co.   (Iowa) 554 

Sambuck  v.  Southern  Pac.  Co.  (Cal. ) 687 

San  Jose  Land  &  Water  Company,  Plff.  in  Err.,  v.  San  Jose  Ranch 

Company  (U.  S.) 824 

San  Jose  Ranch  Company,  San  Jose  Land  &  Water  Company,  Plff. 

in  Err.,  z/.  (U.  S.) 824 

Sankey  v,  Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa) 306 

Savannah,  F.  &.  W.  Ry.  Co.  v.  Boyle  (Ga.) 430 

Savannah,  F.  &  W.  Ry.  Co.,  Boyle  v.  (Ga.) 430 

Sawdey  f .  Spokane  Falls  &  N.  Ry.  Co.  (Wash.) 283 

Schultz  V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.) 343 

Seaboard  Air  Line  Ry.  Co.,  Elmore  v,  (N.  Car.) 410 

Seat>oard  Air  Line  Ry.,  Davis  v,  (N.  Car.) 790 

Seattle  &  R.  Ry.  Co.,  Gilmore  v.  (Wash.) 143 

Simonson  v,  Minneapolis  &  St.  L.  R.  Co.  (Minn.) 190 

Slauson,  Southern  California  Ry.  Co.  v,  (Cal.) 231 

Snell  V,  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co.  (Minn.) 636 

South  Carolina  &  G.  R.  Co.,  Elkins  v.  (S.  Car.) 598 

South  Chicago  City  Ry.  Co.  v,  Duf resne  (111.) 137 

South  Covington  &  C  St.  Ry.  Co.,  Dierig  v.  (Ky.) 42 

Southern  California  Ry.  Co.  v,  Slauson  (Cal.) 231 

Southern  Kansas  Ry.  Co.  v,  Oklahoma  City  (Okla.) 244 

Southern  Pac.  Co.,  Sambuck  v.  (Cal.) 687 

Southern  Ry.  Co.,  Bullard  v.  (Ga.) 606 


VIII  TABLE  OF  CASES 

Southern  Ry.  Co.,  Bums  v,  (S.  Car. ) 321 

Southern  Ry.  Co.  v.  DeSaussure  (Ga. ) 147 

Southern  Ry.  Co.  v.  Gregg  (Va.) % 808 

Southern  Ry.,  Griffin  ».  (S.  Car.) 758 

Southern  Ry.  Co.  v.  HUl  (Ga.) 568 

Southern  Ry.,  Kibler  v.  (S.  Car.) 891 

Southern  Ry.  Co.  v.  Lasaeter  (Ga. ) 146 

Southern  Ry.  Co.,  Mott  v.  (N.  Car.) 444 

Southern  Ry.  Co.,  Nash  v.  (Ala.) 780 

Southern  Ry.  Co.  v.  O'Bryan  (Ga.) 59 

Southern  Ry.  Co.  v.  Reeves  (Ga.) 870 

Southern  Ry.  Co.,  Thomas  v,  (N.  Car.) 860 

Southern  Ry.  Co.  v.  Webb  (Ga.) 76 

Southern  Ry.  Co.,  Weber  v.  (S.  Car.) 932 

Southern  Ry.,  Fort  v,  (S.  Car.) 91 

Southern  Ry.,  Myers  v.  (S.  Car.) 9Z 

South  Shore  &  B.  St.  Ry.  Co.,  Cox  v.  (Mass.) 461 

Southwestern  Telegraph  &  Telephone  Co.,  Ft.  Worth  &  R.  G.  Ry. 

Co.  V.  (Tex. ) 222 

Spokane  Falls  &  N.  Ry.  Co.,  Sawdey  v.  (Wash.) 283 

Springfield  St.  Ry.  Co.,  Moody  v.  (Mass.) 116 

State,  Vaughan  v,  (Ga. ) 25 

State  ex  rel,  Greenwood,  Baltimore  &  O.  S.  W.  R.  Co.  v.  (Ind.) 611 

State  ex  rel,  Vilter  Mfg.  Co.  v,  Milwaukee,  B.  &  L.  G.  R.  Co.  (Wis.)  261 

State,  to  Use  of  Roming,  Baltimore  &  O.  R.  Co.  v,  (Md. ) 619 

State,  to  Use  of  Shirk,  Western  Maryland  R.  Co.  v.  (Md.) 904 

Steber  V.  Chicago  &  N.  W.  Ry.  Co.  fWis.) 656 

Steele,  Gulf,  C.  &  S.  F.  Ry.  Co.  v,  (Tex.).     .« 492 

Stevens  V.  Alabama  Midland  Ry.  Co.  (Ga.)   568 

Stevens,  Alabama  Midland  Ry.  Co.  v.  (Ga. ) 568 

Sullivan,  Florida  Cent.  A  P.  R.  Co.  v,  (C.  C.  A.) 840 

Sweet  V.  Birmingham  Ry.  de  Electric  Co.  (Ala. ) 784 

Tacoma  Railway  &  Power  Co.,  Lawshe  v.  (Wash.) 3S 

Texas  &  P.  Ry.  Co.,  Beaaley  v.  (C.  C.  A. ) 463 

7exas  cc  P.  Ry.  Co.,  Jciioes  v*  (C.  C  A.) ..•• .....*•••..  675 

Texas  &  P.  Ry.  Co.  v,  Reagan  (CCA.) 345 

Thomas  v.  Southern  Ry.  Co.  (N.  Car.) 860 

Thweatt  v.  Houston,  E.  tfc  W.  T.  Ry.  Co.  (Tex.) 428 

Timms  v.  Old  Colony  St.  Ry.  (Mass.) 783 

Town  of  Clarendon  v.  Rutland  R.  Co.  ( Vt.) 1 

Tynan,  Northern  Pac.  Ry.  Co.  ».  (C  C  A. ) 394 

United  States,  Holmes  v,  (C.  C  A.) 486 

United  Traction  Co.,  Powelson  v,  (Pa. ) 927 

Vaughan  v.  State  (Ga.) 25 

Vining,  Central  of  Georgia  Ry.  Co.  v,  (Ga.) 312 

Wabash  Ry.  Co.,  Logan  v,  (Mo.) 274 

Wadsworth  v,  Boston  £1.  Ry.  Co.  (Mass.) 778 

Walker,  Kansas  City,  Ft.  S.  &  M.  Ry.  Co.  v,  (Ark.) 595 

Wallt/.  Norfolk  tfcW.  R.  Co.  (W.  Va.) 580 

Washington  Water  Power  Co.,  Gray  v,  (Wash.) 479 

Watters,  Mobile  St.  Ry.  Co.  v.  (Ala.) 184 

Webb,  Southern  Ry.  Co.  v.  (Ga. ) 76 

Weber  v.  Southern  Ry.  Co.  (S.  Car.) 932 

West,  Atlantic  &  D.  Ry.  Co.  v,  (Va.) 291 

Western  Maryland  R.  Co.  v.  Landis  (Md. ) 20 

Western  Maryland  R.  Co.  v.  State,  to  Use  of  Shirk  (Md. ) 904 

Wikle  V.  Louisville  &  N.  R.  Co.  (Ga.) * 333 

Wilson  V,  Atchison,  T.  &  S.  F.  Ry.  Co.  (Kan.) 664 

Win f rey,  Chicago,  B.  A  Q.  R.  Co.  ».  (Neb.) 689 

Winkler  V.Philadelphia  &  R.  Ry.  Co.  (Del.) 361 

Winslow,  Francis,  Appt.,  v.  Baltimore  &  Ohio  Railroad  Co.  (U.  S.).  792 

Withcrington  v,  Lynn  &  B    R.  Co.  (Mass.) 838 

Yazoo  &  M.  V.  R.  Co.  v.  Adams,  Revenue  Agent  (Miss.) 519 


RAILROAD  REPORTS 


/ 


Town  of  Clarendon  v.  Rutland  R.  Co. 

{Supreme  Court  of  Vermont y  Rutland^  Aufr,  27,  jgo2,) 

[52  Atl.  Rep.  1057.] 

Highways — Dedication — Sufficiency  of  Evidence. 

Upon  an  issue  as  to  whether  a  road  leading  from  a  certain  farm  to  a 
main  highway  was  a  public  highway  at  the  time  when  a  railroad  was 
constructed  across  such  road,  there  was  evidence  that  the  buildings  on 
the  farm  had  been  there  for  more  than  100  years ;  that  the  only  way  to 
reach  them  from  the  main  highway  was  by  the  road  in  question ;  that 
such  road  was  in  existence  before  the  railroad  was  built,  and  was  f  enced» 
kept  open  for  public  travel,  and  used  by  the  public  as  there  was  occa- 
sion :  heldy  that  the  jury  were  warranted  in  finding  dedication  by  the 
owner  of  the  farm. 

Same — Same — Acceptance. 

A  railroad  constructed  through  a  town  crossed  a  road  leading  from  a 
main  highway  of  such  town  to  a  certain  farm.  There  was  evidence  of 
dedication  by  the  landowner,  and,  upon  the  issue  of  acceptance,  a 
witness  84  years  old,  who  had  lived  all  his  life  on  a  farm  adjoin- 
ing the  one  in  question,  testified  that  the  house  on  the  latter  farm 
was  old  when  he  first  saw  it ;  that  he  had  known  the  road  as  long  as  he 
could  remember ;  that  it  was  bounded  by  old  stone  walls,  had  always 
been  used  as  a  public  road,  and  was  in  existence  when  the  railroad  was 
built ;  that  the  town  selectmen  gave  him  tax  bills,  with  directions  to 
repair  **all  the  roads'*  in  his  district,  which  he  understood  to  include  the 
one  in  question,  as  they  ^'usually  kept  it  in  repair"  ;  thai  under  the 
direction  of  the  selectmen  he  repaired  the  road  the  year  the  railroad  was 
built ;  and  that  about  15  years  thereafter  the  railroad  company  replaced 
the  bridge  it  had  originally  been  required  to  construct,  with  another 
bridge,  which  in  turn  the  town  replaced  with  the  bridge  sought  to  be 
charged  against  such  company.  Another  witness,  who  was  born  on  the 
farm  in  question  17  years  prior  to  the  building  of  the  railroad,  testified 
that  the  road  in  question  existed  prior  to  the  building  of  the  railroad, 
and  was  used  as  a  public  highway :  held  to  sustain  a  finding  that  the 
road  had  been  accepted  by  the  town  as  a  public  highway. 

Crossings — Duty  to  Maintain. 

A  railroad  company's  charter  required  that  the  road  should  be  so  con- 
structed as  not  to  obstruct  the  safe  and  convenient  use  of  any  highway 
which  it  should  cross,  and  that,  if  it  should  raise  or  lower  such  highway, 
such  alteration  should  be  made  to  the  satisfaction  of  the  selectmen,  etc.  : 
held  that  the  provision  as  to  such  construction  as  would  not  impede, 
etc. ,  the  use  of  such  highway,  imposed  upon  the  company  the  duty 
of  maintaining  a  proper  crossing,  in  addition  to  the  duty  of  original 
construction  imposed. 

Same — Same — Charter  Obligation — Statutory  Requirement. 

V.  S.  3844,  3846,  enacted  after  the  granting  of  the  charter,  and  pro- 
viding that  it  shall  be  the  duty  of  railroad  companies  to  maintain, 
repair,  etc.,  crossings,  etc.,  and  giving  a  right  of  action  against  them 
for  the  cost  of  maintaining,  repairing,  etc.,  such  crossings,  in  the  event 
that  the  company  fails  to  do  so,  did  not  impose  any  new  liability  on  ttae 
company  in  question,  but  related  to  the  remedy  in  case  of  default  in  the 
charter  duty. 

Same — Same — Police  Power. 

V.  S.  3844,  3845,  3846,  requiring  a.  railroad  company  to  maintain » 
repair,  etc.,  crossings  over  its  road,  and  giving  a  right  of  action  against 
it  for  the  cost  of  such  maintenance,  repair,  etc.,  in  the  event  of  it  a 
default  in  this  regard,  is  a  valid  police  regulation,  even  though  addi- 


2  Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

Town  of  Clarendon  v,  Rutland  R*  Co 

tionat  oblig^ations  not   imposed  by  the  company's  charter  be  thereby 
imposed. 

Same — Same— Due  Process  of  Law. 

V.  S.  3844  requires  a  railroad  company  to  maintain,  repair,  etc.,  cross- 
ing's over  its  road  ;  and  section  3846  provides  that,  in  the  event  of  a 
company's  default  in  this  refi^ard,  the  town  or  party  entitled  to  the 
crossini^  may  notify  such  company  to  reconstruct  or  repair,  and  there- 
after, if  the  company  continue  in  default,  may  have  the  work  done,  and 
have  an  action  against  the  company  for  the  cost  thereof  :  held^  in  an 
action  by  a  town  for  the  cost  of  reconstructing  a  crossing  after  due 
notice  to  defendant  to  reconstruct,  and  after  default  on  its  part,  that  a 
judgment  for  plaintiff  based  on  the  jury's  assessment  of  the  amount 
necessarily  expended  by  plaintiff  in  such  reconstruction  was  not  a  tak- 
ing of  defendant's  property  without  due  process  of  law. 

Exceptions  from  Rutland  county  court ;  Start,  Judge. 

Action  by  the  town  of  Clarendon  against  the  Rutland 
Railroad  Company.  From  a  pro  forma  judgment  for  the 
plaintiff,  the  defendant  brings  exceptions.     Affirmed. 

Argued  before  ROWELL,  C.  J.,  and  TYLER,  MUNSON, 
WATSON,  and  STAFFORD,  JJ. 

Butler  &   Moloney  and  George  E.  Lawrence,  for  plaintifif. 
Frederick  H.  Button  and  William  H.  Button,   for  defend- 
ant. 

TYLER,  J.  Assumpsit,  under  V.  S.  3846,  to  recover  the 
amount  expended  by  the  plaintiff  in  building  a  bridge  upon 
an  alleged  highway  that  extends  across  the  defendant's  rail- 
xoad  in  said  town.  The  defendant  in  the  year  1848,  under  a 
charter  granted  by  the  legislature  in  the  year  1843  to  the 
Champlain  &  Connecticut  Railroad  Company,  to  whose  fran- 
chises it  succeeded,  by  condemnation  proceedings  acquired  a 
right  of  way  five  rods  wide,  running  in  a  northerly  and 
southerly  direction  through  the  town,  crossing  the  farm  of 
Enoch  Smith,  and  built  its  railroad  upon  it.  On  the  east  side 
of  the  five  rods  was  a  main  highway  of  the  town,  called  the 
^^East  Road,"  running  in  the  same  general  direction  with  and 
near  the  railroad.  The  buildings  upon  the  Smith  farm  were 
west  of  the  railroad,  which  was  constructed  in  a  cut  opposite 
said  buildings,  so  that  an  overhead  crossing  was  necessary  for 
persons  and  teams  to  pass  between  the  buildings  and  the  East 
road,  and  a  crossing  was  constructed  by  the  railroad  company 
for  that  purpose.  The  condemnation  proceedings  included 
the  location  of  the  crossing  and  the  approaches  to  it.  There 
was  no  record  evidence  that  a  highway  was  ever  laid  out  or 
surveyed  between  the  Smith  buildings  and  the  East  road,  or 
that  the  defendant  or  its  predecessor  ever  took  any  .corporate 
action  in  respect  to  a  dedication  of  the  premises  to  the  public 
as  a  highway;  but  it  appeared  that  the  defendant  maintained 
a  crossing  there  until  a  short  time  before  the  present  bridge 
was  built,  when  the  defendant  tore  it  down  by  reason  of  its 
unsafe  condition.  The  jury  were  not  required  to  return  a  gen- 
eral verdict,  but  they  found  by  special  verdicts  that  the  high- 
way in  question  was  a  public  highway  when  the  plaintiff 
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notified  the  defendant  to  rebuild  the  bridge;  that  it  was  a 
public  highway  at  and  before  the  time  the  railroad  was  built 
through  the  Smith  farm;  that  the  plaintiff's  selectmen 
adjudged  that  it  was  necessary  to  rebuild  the  bridge,  and  so 
notified  the  defendant;  and  that  the  sum  expended  in  rebuild- 
ing it  was  reasonable. 

I.  The  first  question  presented  by  the  exceptions  is  whether 
the  plaintiff's  evidence  tended  to  show  that  at  the  time  the 
railroad  was  located   and  built  it  was  extended   over  a  then 
existing  public  highway  at  the  point  in  question,  or  whether 
the  court  should   have  directed  a  verdict  as  moved  by   the 
defendant.     As  this  road  was  not  laid  out  and  opened  in  the 
manner  provided  by  the  statute,  the  question  is  whether  there 
was  a   dedication  to  the   public  and  an  acceptance  by   the 
town ;  for  it  is  well  settled  that  neither  a  dedication  of  land 
to  the  public  for  a  highway,  nor  the  use  of  it   as  such  by  the 
public,  is  sufficient  to  impose  upon  a  town  the  duty  to  keep  it 
in   repair,  unless  it  has  been  accepted  and  adopted  by  the 
proper  town  officers.     An   intention  to  adopt  the  road  as  an 
existing  highway  must  be  manifested  by  acts  of  the  town 
authorities.     Pratt  v.  Town  of  Swanton,  1 5  Vt.  147 ;  Hyde  v. 
Town  of  Jamaica,  27  Vt.  443 ;  Folsom  v.  Town  of  Underbill, 
36  Vt.  580 ;  Tower  v.  Town  of  Rutland,  56  Vt.  28.     In  Folsom 
v.  Town  of  Underbill,  the  court  laid  down  this  rule:     **The 
opening  of  a  road  by  the  landowners  to  public  use,  and  its  use 
by  the  public  without  interruption,  and  the  allowance  by  the 
landowners  of  repairs  upon  it  at  the  public  expense,  are  facts 
which  would  tend  strongly  to  show  the  intention  to   dedicate 
the  land  by  the  landowners  to  the  use  of  a  public  highway. 
If  this  intention  was  unequivocally  manifested,  the  dedication, 
so  far  as  the  owners  of  the  soil  were  concerned,  was  complete; 
and,  if  the  land  was  accepted  and   used  by  the  public  in  the 
manner  intended,   the  owner  and  all  claiming  in  his  right 
would  be  precluded  from  asserting  any  ownership  inconsistent 
with  such  use."     In  the  present  case  the  court  instructed  the 
jury,  in  accordance  with  the  well-established  rules,  that  there 
must  have  been  an  intention  by  the  landowner  to   dedicate,  a 
manifestation  of  that  intention  by  his  acts,  and  an  acceptance 
or  adoption  by  a  majority  of  the  selectmen.     The   plaintiff's 
evidence  tended  to  show  that  the  buildings  on  the  Smith  farm 
had  occupied  the  place  where  they  now  stand  for  more  than  a 
hundred  years,  that  the  only  way  of  going  from  them  to   the 
main  highway  and  returning  was  by  this  road,  and  that  it  was 
in  existence  before  the  railroad  was  built.     These  facts,  and 
the  facts  that  the  road  was  fenced  and  kept  open  for  public 
travel,  and  that  the  public  used  it  as  there  was  occasion,  were 
evidence  from  which  the  jury  were  warranted  in  finding  both 
an  intention  to  dedicate  and  the  act  of  dedication  by  the  land- 
owner.    We  think  the  evidence  tends  to  show  an   adoption  of 
this  road  by  the  town.     The  witness   Grossman  testified  that 
he  was  84  years  old,  and  had  lived  upon  a  farm  adjoining  the 
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Smith  farm  since  he  was  two  years  old ;  that  the  Smith  house 
was  apparently  old  when  he  first  knew  it ;  that  he  had  known 
the  road  as  long  as  he  could  remember ;  that  it  was  bounded 
by  old  stone  walls,  and  had  always  been  a  public  road;  that 
it  was  in  existence  before  the  railroad  was  built,  and  that  the 
railroad  company  built  a  trestle  bridge  over  its  track,  so  the 
public  could  continue  to  use  the  road;  that  he  was  highway 
surveyor  before  the  railroad  was  built;  that  the  selectmen 
gave  him  tax  bills,  with  directions  to  repair  **all  the  roads" 
in  his  district,  which  he  understood  included  this  one,  because 
it  was  one  that  ** they  usually  kept  in  repair."  He  had  rea- 
son to  remember  that  he  repaired  the  road  the  year  the  rail- 
road was  built,  because,  as  he  says,  it  got  out  of  repair  by 
stone  being  drawn  over  it  for  use  in  building  the  railroad,  and 
he  was  directed  by  the  selectmen  to  lay  out  more  money  upon 
it  than  was  upon  the  tax  bill.  His  testimony  tended  to  show 
that  in  the  year  the  railroad  was  built,  and  in  previous  years, 
as  highway  surveyor  he  received  tax  bills  from  the  select- 
men, which  included  this  road;  that  he  expended  money 
upon  it,  as  upon  other  roads,  and  returned  the  tax  bills  to  the 
selectmen.  This  evidence  was  properly  admitted.  Grossman's 
testimony  also  tended  to  show  that  in  1862  or  1863  the  rail- 
road company  removed  the  trestle  bridge,  and  built  a  new  one 
in  its  place,  with  stone  abutments,  which  was  removed  by  the 
defendant,  and  replaced  by  the  plaintiff  by  the  bridge  in  con- 
troversy. Another  witness,  who  was  born  in  the  Smith  house 
in  1830,  testified  that  he  knew  this  road  prior  to  1847,  and 
that  it  was  then  fenced  and  used  as  a  public  highway.  All 
this  evidence  was  properly  admitted  as  tending  to  show  that 
this  road  was  a  public  highway  by  acceptance  and  adoption 
by  the  plaintiff  town,  and  it  was  not  error  to  submit  the  ques- 
tion to  the  jury. 

2.  The  defendant  makes  the  further  point  that  its  whole 
duty  was  performed  when  it  had  constructed  the  original 
crossing  to  the  satisfaction  of  the  selectmen,  and  that  it  did 
not  owe  the  town  the  duty  of  maintaining  it.  This  claim  ren- 
ders it  necessary  to  examine  the  company's  charter.  Section 
14  is  as  follows:  **If  said  railroad  shall  cross  ♦  ♦  ♦  any 
canal,  highway,  or  turnpike,  the  same  shall  be  so  constructed 
as  not  to  impede  or  obstruct  the  safe  and  convenient  use  of 
such  canal,  highway,  or  turnpike,  and  said  corporation  may 
raise  or  lower  such  turnpike,  highway,  or  private  way,  so  that 
said  railroad,  if  necessary,  may  pass  under  or  over  the  same. 
And  if  said  corporation  shall  raise  or  lower  any  such  turnpike, 
highway,  or  private  way,  and  shall  not  so  raise  or  lower  the 
same,  as  to  be  satisfactory  to  the  proprietors  of  said  turnpike, 
or  to  the  selectmen  of  the  town  in  which  said  highway  or 
private  way  is  situated,  said  proprietors,  or  selectmen, 
may  require,  in  writing,  of  said  corporation,  such  altera- 
tion or  amendment  as  they  may  think  necessary;  and 
if    the   required  amendment    or    alteration     be    reasonable 
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and  proper,  and  said  corporation  shall  unnecessarily 
neglect  to  make  the  same,  such  proprietors  or  selectmen  may 
make  such  alteration  and  amendment,  and  may  prosecute  to 
final  judgment  and  execution,  in  any  court  proper  to  try  the 
same  in  an  action  on  the  case  against  said  corporation,  and 
shall  therein  recover  a  reasonable  indemnity  in  damages,  for 
all  expenses  occasioned  by  making  such  alteration,  with  costs 
of  suit.  *  *  *  "  While  the  charter  provided  that  the  rail- 
road company  should  be  "seised  and  possessed"  of  the  lands 
acquired  by  the  condemnation  proceedings,  the  grant  was 
made  with  reference  to  existing  rights  of  towns  through  which 
its  road  passes,  and  with  the  evident  intention  of  the  legisla- 
ture to  protect  those  rights.  The  defendant's  duty  to  con- 
struct an  overhead  crossing  for  the  use  of  the  public  when  it 
built  its  road  is  conceded,  provided  the  highway  was  then 
existing.  The  language  of  the  charter,  requiring  that  the 
railroad  should  be  so  constructed  that  when  it  crossed  any 
highway  it  should  not  impede  or  obstruct  the  safe  and  con- 
venient use  of  such  highway,  implies  the  maintenance  of  a 
crossing  for  the  use  of  the  public  in  connection  with  the  road 
in  question.  If  the  crossing, were  destroyed,  travel  over  the 
highway  would  Jbe  impossible.  The  charter  requires  the  build- 
ing of  the  crossing  in  connection  with  the  construction  of  the 
railroad.  The  raising  or  lowering  of  the  highway,  so  that  the 
railroad  may  pass*  under  or  over  it,  is  made  a  part  of  the  con- 
struction of  the  railroad,  and  the  railroad  and  the  crossing  are 
to  exist  together  so  that  public  may  continue  to  use  the  high- 
way. The  charter  makes  no  intimation  that  the  burden  is  to 
be  shifted  from  the  railroad  company  to  the  town  in  case  the 
crossing  should  be  destroyed  or  become  out  of  repair  and  im- 
passable. We  hold,  therefore,  that  it  was  the  railroad  com- 
pany's duty,  under  its  charter,  to  construct  and  maintain  a 
crossing  at  the  point  in  question.  This  is  the  only  reasonable 
construction  of  section  14.  V.  S.  3844-3846  impose  no  duty 
upon  the  company  beyond  what  the  charter  requires.  These 
sections  only  provide  a  more  specific  remedy,  when  railroad 
companies  are  in  default  of  their  duty,  than  was  provided  by 
the  charter.  The  later  acts  relate  to  the  remedy  rather  than 
to  the  liability. 

3.  But  if  the  charter  were  construed  to  mean  that  the  com- 
pany had  performed  its  whole  duty  when  it  made  the  over- 
head crossing,  and  that  the  duty  to  rebuild  was  not  required, 
the  legislature  had  a  right  to  impose  additional  burdens  upon 
it.  These  sections  had  their  origin  in  No.  26,  Acts  1852.  Sec- 
tion 3844  provides  that  when  a  railroad  company  has  con- 
structed a  railroad  across  a  public  highway  by  passing  upon, 
over,  or  under  the  traveled  path  thereof,  the  corpora- 
tion shall  keep  in  good  and  sufficient  repair,  and 
rebuild  when  necessary,  bridges,  culverts,  crossings,  and 
other  constructions  made  for  the  accommodation,  safety, 
and    convenience    of    the    public    travel    on  the  highway. 
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over,  under,  or  upon  such  railroad.  By  section  3845 
the  Hability  of  the  corporation  continues,  although 
the  railroad  has  been  abandoned,  unless  the  selectmen  of  the 
town,  in  writing,  consent  that  the  company  be  released  there- 
from. .  y.  S.  3846,  reads:  **If  the  selectmen  of  a  town  in 
which  such  crossing  is  located  are  of  opinion  that  such  bridge, 
culvert,  crossing,  or  other  constructions  require  repairing  or 
rebuilding  in  order  to  be  safe  for  travel  thereon,  they  may 
notify  the  corporation,  required  by  this  chapter  to  repair  or 
rebuild  the  same,  by  leaving  a  written  notice  to  that  effect  with 
the  president,  superintendent  of  such  road,  or  the  clerk  of  said 
corporation.  And  if  such  corporation  does  not  repair  or 
rebuild  the  same  for  one  month  after  such  notice,  the  town 
may  do  so,  and  recover  the  expense  thereof  of  the  corpora- 
tion, in  an  action  of  general  assumpsit  for  work  and  labor 
done,  with  costs.'*  It  was  not  within  the  scope  of  legislative 
authority  to  grant  to  the  company  a  right  to  construct  and 
operate  its  road  without  regard  to  the  rights  of  other  persons 
and  corporations.  It  is  a  settled  principle  that  every  holder 
of  property,  however  absolute  his  title,  holds  it  under  the  im- 
plied liability  that  his  use  of  it  shall  not  be  injurious  to  the 
enjoyment  of  others  having  an  equal  right  to  the  enjoyment 
of  their  property,  nor  injurious  to  the  rights  of  the  com- 
munity. All  property  is  held  subject  to  general  regulations 
made  by  the  legislature,  under  its  police  power,  for  the  com- 
mon good  and  general  welfare.  Cooley,  Const.  Lim. 
(6th  Ed.)  c.  16;  Com.  v.  Alger,  7  Cush.  53.  Redfield,  C.  J., 
said  in  Thorpe  v.  Railroad  Co.,  27  Vt.  140,  62  Am.  Dec.  625: 
**By  this  general  police  power  of  the  state,  persons  and  prop- 
erty are  subjected  to  all  kinds  of  restraints  and  burdens,  in 
order  to  secure  the  general  comfort,  health,  and  prosperity  of 
the  state.**  In  respect  to  impairing  the  obligations  of  con- 
tracts, he  said:  **A11  contracts  and  all  rights  *  •  ♦  are 
subject  to  this  power;  and  not  only  may  regulations  which 
affect  them  be  established,  *  *  *  but  all  such  regulations 
must  be  subject  to  change  from  time  to  time  as  the  general 
well-being  of  the  community  may  require,  or  as  the  circum- 
stances may  change.  *  *  ***  The  subject  of  legislative 
control  over  corporations  is  exhaustively  discussed  in  this 
opinion,  and  the  case  is  often  referred  to  by  courts  and  law 
writers  as  a  leading  authority.  Thete  it  is  declared  that  the 
essential  franchise  of  a  railroad  company  is  the  right  to  operate 
its  road  and  receive  fare  and  freight ;  that  the  entire  power  of 
legislative  control  is  reserved,  unless  expressly  or  by  necessary 
implication  restricted  in  the  charter;  that  the  corporation 
takes  nothing  by  intendment  but  what  is  necessary  to  the 
enjoyment  of  what  is  expressly  granted;  and  a  quotation  is 
made  from  Chief  Justice  Marshall's  opinion  in  the  Dart- 
mouth College  Case,  4  Wheat.  518,  4  L.  Ed.  629, — that  **a 
corporation  is  an  artificial  being — the  mere  creature  of  the 
law.     It  possesses  only  those  properties  which  the  charter  of 
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its  creation  confers  upon  it,  either  expressly,  or  as  incidental 
to  its  very  existence.'*  The  question  in  the  Thorpe  Case  was 
whether  the  defendant  was  bound  by  the  provision  in  the 
general  railroad  act  of  1849,  which  required  railroad  com- 
panies to  construct  and  maintain  cattle  guards,  there,  being  no 
such  obligation  imposed  upon  the  defendant  by  its  charter ; 
and  it  was  held  that  it  was  within  the  scope  of  the  police 
power  of  the  state,  through  the  legislature,  to^  make  such  re- 
quirement ;  that  this  power  extends  to  the  regulation  and  con- 
trol of  the  entire  business  of  railroads;  that  while  the  powers 
expressly  or  by  necessary  implication,  conferred  by  the 
charter,  and  which  are  essential  to  the  successful  operation  of 
the  corporation,  are  inviolable,  beyond  this  the  entire  power 
of  control  resides  in  the  legislature  unless  such  power  is  ex- 
pressly limited.  This  subject  is  considered  in  19  Am.  &  Eng. 
Enc.  Law  (ist  Ed.)  884;  and  it  is  there  said  to  be  settled  that 
the  construction  and  operation  of  a  railroad  is  a  business 
''affected  with  a  public  interest,"  so  that  the  state  has  a  right 
to  control  and  regulate  it.  Among  the  cases  cited  in  the  notes 
are  Munn  v.  Illinois,  94  U.  S.  113,  24  L.  Ed.  yy\  Railroad 
Co.  V.  Cutts,  94  U.  S.  155-164,  24  L.  Ed.  94;  Peik  v.  Rail- 
road Co.,  94  U.  S.  164,  24  L.  Ed.  97.  That  railroad  corpora- 
tions hold  their  property  and  exercise  their  functions  subject 
to  legislative  control  is  beyond  question.  The  price  for  trans- 
porting freight  and  passengers,  within  certain  limitations,  the 
speed  of  trains,  the  way  in  which  they  may  cross  or  run  upon 
highways  or  turnpikes,  are  all  within  the  power  of  the  legisla- 
ture to  regulate,  although  the  power  to  alter  and  amend  the 
charters  has  not  been  reversed.  This  was  held  in  People  v. 
Railroad  Co.,  70  N.  Y.  569.  This  is  upon  the  ground  that 
such  corporations  exercise  their  franchise  for  the  public 
benefit,  and  are  subject  to  regulation  by  the  power  that 
created  them ;  that  it  is  a  part  of  the  police  power  which  is 
inherent  in  every  government,  with  such  limitations  only  as 
are  provided  by  the  state  and  federal  constitutions.  19  Am. 
&  Eng.  Enc.  Law  (ist  Ed.)  885.  It  was  held  in  Railroad  Co. 
v.  Mathews,  165  U.  S.  i,  17  Sup.  Ct.  243,  41  L.  Ed.  611,  that 
a  Missouri  statute  making  every  railroad  corporation  in  the 
state  liable  for  all  property  injured  or  destroyed  by  fire  from 
its  locomotives  was  constitutional  and  valid,  and  neither 
violated  any  contract  between  the  state  and  the  railroad  com- 
pany, nor  deprived  the  company  of  its  property  without  due 
process  of  law.  Statutes  requiring  railroad  companies  to 
keep  watchmen  at  points  where  roads  intersect  and  at  other 
dangerous  places ;  imposing  penalties  for  delay  in  transport- 
ing goods,  and  for  not  keeping  ticket  offices  open  an  hour 
before  the  departure  of  trains;  prescribing  the  time  that  trains 
shall  stop  at  certain  stations  and  at  points  where  roads  cross 
each  other;  prohibiting  the  use  of  stoves  and  furnaces  for 
heating  cars;  requiring  the  lighting  of  cars  in  certain  stations ; 
prohibiting  the  running  of  cars  by  steam  through  cities;  re- 
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quiring  the  erection  of  stations  and  depots  at  certain  points; 
and  numerous  other  statutory  regulations  and  requirements, — 
have  been  upheld  as  constitutional  and  not  impairing  the 
obligations  of  contracts.  A  case  much  in  point  is  Boston  & 
M.  R.  Co.  V.  York  County  Com'rs,  79  Me.  386,  10  Atl.  113,  32 
Am.  &  Eng.  R.  Cas.  271,  which  upholds  a  statute  requiring 
that  the  expense  of  maintaining  so  much  of  the  highway  as 
is  within  the  limits  of  the  right  of  way  where  the  track  is 
crossed  at  grade  shall  be  borne  by  the  railroad  company. 
Upon  all  the  authorities,  and  upon  the  principle  that  railroads 
must  be  run  in  such  a  manner  as  will  be  for  the  public  benefit 
as  well  as  for  the  interest  of  the  companies,  this  statute  must 
be  held  valid. 

Nor  can  it  be  maintained  that  the  action  of  the  town  was 
the  taking  of  the  defendant's  property  without  due  process  of 
law.  The  selectmen,  indeed,  decide  when  it  is  necessary  to 
rebuild  or  repair  the  crossing;  but  they  must  notify  the  rail- 
road company  and  give  it  an  opportunity  to  perform  the 
work,  and  it  is  only  upon  the  company's  default  that  the  town 
may  rebuild  or  repair,  and  have  an  action  of  assumpsit  to 
recover  the  amount  expended.  In  this  case  the  court  sub- 
mitted to  the  jury  to  find  what  amount  was  necessarily  ex- 
pended by  the  town  in  rebuilding  the  crossing.  Every 
constitutional  right  of  the  defendant  was  fully  protected. 

Judgment  affirmed. 

LoNAcoNiNG,   M.  &  F.   Ry.  Co.  v.  Consolidation  Coal  Co. 

{Court  of  Appeals  of  Maryland^  Nov,  90,  /p09,) 

[53  AtL    Rep.  420.] 

H  it;hway— Dedication. 

Dedication  of  ground  to  the  public  for  a  highway  is  purely  a  ques- 
tion of  intention,  and  any  act  or  acts  of  the  owner  clearly  manifesting 
such  intention  is  sufficient. 

Same — Same. 

The  owner  of  land,  through  which  a  highway  ran  on  a  curve,  laid 
out  a  cut-off  to  serve  as  a  substitute  for  a  curved  portion,  and  then 
closed  up  the  curve,  and  included  it  in  land  leased  to  a  driving  associa- 
tion. In  the  lease  the  highway  was  referred  to  as  a  landmark.  After- 
wards the  public  constantly  used  the  cut-off  with  the  knowledge  of 
the  owner,  and  without  its  objection  :  held^  that  the  cut-off  was  dedi- 
cated to  public  use. 

Same— Electric  Railway  Not  an  Additional  Burden.* 

The  construction  and  operation  of  an  electric  railway  upon  a  county 
highway  does  not  impose  an  additional  burden  or  servitude  on  the  fee, 
for  which  the  adjoining  owner  is  entitled  to  compensation,  pending 
which  he  may  enjoin  the  construction  of  frhe  tracks. 

Appeal  from  circuit  court,  Allegany  county,  in  equity; 
Edward  Stake,  Judge. 

Bill  by  the     Consolidation    Coal    Company    against   the 

*See  foot-note  appended  to  Schaaf  v.  Cleveland,  etc.,  Ry.  Co.  (Ohio) 
4  R.  R.  R.  832,  27  Am.  A  Eng.  R.  Cas.,  N.  8.,  832. 
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Lonaconing,  Midland  &  Frostburg  Railway  Company.  From 
a  decree  for  plaintiff,  defendant  appeals.  Reversed,  and  bill 
dismissed. 

Argued  before  McSHERRY,  C.  J.,  and  BOYD,  PEARCE, 
SCHMUCKER,  and  JONES,  JJ. 

Benjamin  A.  Richmond  and  D.  J.  Blackiston,    for  appel- 
lant. 

Robert  H.  Gordon  and  Arch.  A.  Young,  for  appellee. 

SCHMUCKER,  J.  Two  questions  are  presented  for  our 
consideration  by  this  appeal.  The  first  is  whether  a  certain 
road  has  been  so  dedicated  to  public  use  and  accepted  by  the 
public  as  to  constitute  it  a  public  highway.  The  second  is 
whether  the  construction  and  use  of  an  electric  railway  upon 
a  portion  of  thfe  bed  of  that  road  imposed  a  new  easement 
thereon,  not  contemplated  in  its  dedication  to  public  use. 
The  decree  appealed  from  was  passed  by  the  circuit  court  for 
Allegany  county,  and  it  made  permanent  an  injunction 
restraining  the  appellant  from  constructing  or  operating  its  rail- 
way on  a  portion  of  a  road  leading  from  Frostburg  to  Lonacon- 
ing.  The  material  facts  appearing  from  the  record  are  as 
follows:  In  the  year  1882  a  road  was  opened  from  the  legis- 
lative road  at  Wright's  crossing,  in  Allegany  county,  to  Frost- 
burg, thus  making  a  continuous  road  from  that  town  to 
Lonaconing.  This  road,  as  it  was  opened  at  that  time,  passed 
through  Grahamtown,  and  was  commonly  known  as  the 
**Grahamtown  Road,*'  but  the  entire  road  from  Frostburg  to 
Lonaconing  was  frequently  called  the  ** Legislative  Road." 
The  record  does  not  show  all  of  the  steps  of  a  formal  condem- 
nation and  opening  of  the  Grahamtown  road  as  a  public  road, 
but  it  does  appear  that  in  the  spring  of  1882  the  county  com- 
missioners appointed  three  road  examiners  and  a  surveyor  to 
lay  out  a  new  road  from  Frostburg  to  connect  with  the  legis- 
lative road  from  Lonaconing  at  Wright's  crossing.  John  H. 
Ward,  the  surveyor,  testified  that  he  located  and  surveyed 
the  road,  and  Willison,  the  sole  survivor  of  the  three  ex- 
aminers, testified  that  they  met  to  lay  out  the  road,  but,  owing 
to  some  objection,  adjourned,  with  the  intention  of  meeting 
again ;  although  he  was  unable  to  remember  that  they  met 
again,  or  ever  made  any  report.  The  minutes  of  the  proceed- 
ings of  the  commissioners  contain  the  following  entry: 
**  April  19,  1882.  In  the  matter  of  proposed  new  road  from 
National  Pike  through  lower  part  of  Frostburg  to  the  legisla- 
tive road,  near  Wright's  crossing,  the  report  of  the  examiners, 
James  Kean,  A.  J.  Willison,  and  Dr.  A.  B.  Price,  was  adopted, 
and  $600.00  ordered  to  be  levied  in  June,  1882,  to  open  same. 
John  Johns  was  appointed  supervisor  for  the  work."  John 
Johns  testified  that  he,  as  supervisor,  in  1882  constructed  the 
road  from  Wright's  crossing,  in  part  through  the  appellee's 
land,  to  Frostburg,  and  made  it  ready  for  travel  at  a  cost  of 
$900,  which  was  paid  by  the  county  commissioners.     John 


10  Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

Ironaconing,  etc.,  Ry.  Co.  v.  Consolidation  Coal  Co 

Layman  testified  that  in  1882  he  helped  to  fence  and  con- 
struct the  road  under  John  Johns,  the  supervisor,  and  that  it 
was  laid  .out  for  a  country  road,  and  was  stoned  and  ditched, 
and  culverts  and  bridges  were  built  on  it  wherever  necessary. 
The  Grahamtown  road  passed  through  a  tract  of  land  called 
** Walnut  Park,"  owned  by  the  appellee,  and  lying  near  Frost- 
burg.  There  was  a  bend  or  curve  in  the  line  of  the  road,  as 
originally  laid  out  and  used,  through  this  tract  of  the  appel- 
lee's land.  About  the  year  1892  the  appellee  leased  a  portion 
of  this  land  to  the  Frostburg  Driving  Park  Association,  which 
has  ever  since  then  continued  to  hold  it  as  lessee.  In  order 
to  enable  the  driving  park  association  to  construct  a  race 
track  located  partly  on  the  bed  of  the  curve  in  the  road,  the 
latter  was  straightened  by  substituting  for  the  former  curve  a 
cut-off  of  the  same  width — about  30  feet — as  the  old  road,  and 
500  feet  long,  across  the  appellee's  land.  The  old  curved 
roadbed  was  then  closed  to  travel,  and  fenced  into  and  made 
part  of  the  lot  leased  to  the  driving  park  association,  and  the 
cut-off  has  since  then  been  used  in  its  stead  as  part  of  the  con- 
tinuous road. 

The  bill  of  complaint  alleges  that  this  cut-off  was  laid  out 
and  constructed  by  the  appellee,  but  asserts  that  it  was  in- 
tended only  for  the  uses  of  the  driving  park  association,  and 
for  the  private  use  of  such  other  persons  as  the  appellee 
might  permit  to  enjoy  it.  The  evidence  shows  that  it  was 
opened  and  fenced  under  the  direction  of  A.  B.  Randolph,  the 
mine  superintendent  of  the  appellee,  who  had  charge  of  its 
real  estate  near  Frostburg.  The  appellant  was  engaged  in 
laying  its  tracks  upon  this  cut-off  when  it  was  enjoined,  and 
both  parties  conceded  at  the  hearing  of  the  case  that  its  right 
to  use  that  portion  of  the  road  was  the  real  question  at  issue. 
The  uncontradicted  evidence  of  many  witnesses  appearing  in 
the  record  establishes  the  fact  that  this  entire  road  from 
Wright's  crossing  to  Frostburg,  including  the  curve  on  the 
appellee's  land  while  that  was  in  use,  and  since  then  the  cut- 
off, has  been  freely  and  constantly  used  by  the  public  as  a 
road  for  the  passage  of  pedestrians  and  vehicles  of  all  kinds, 
without  objection  or  interruption  on  the  part  of  the  owners  oiF 
the  soil  over  which  it  passed.  The  construction  of  the  road 
in  the  manner  already  mentioned,  and  its  use  by  the  public, 
were  too  open  and  notorious  to  have  been  unknown  to  the 
owners  of  the  soil  under  it,  and  the  only  reasonable  inference 
to  be  drawn  from  the  absence  of  objection  on  their  part  is  that 
they  voluntarily  acquiesced  in  and  assented  to  such  opening 
and  use.  It  affirmatively  appears  from  the  evidence  that  the 
appellee  must  have  been  aware  of  this  public  construction  and 
use  of  the  road,  as  its  mine  manager  traveled  over  it  almost 
every  day.  Randolph  himself,  the  appellee's  agent,  under 
whose  direction  the  cut-off  was  opened  and  substituted  for  the 
former  curve  in  the  road,  testified  without  contradiction  that 
the  appellee  knew  of  its  public  use  ever  since  its  opening,  and 
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made  no  objection  to  it.  Furthermore,  the  minutes  of  the 
proceedings  of  the  county  commissioners  of  Allegany  county 
show  that  from  the  first  opening  of  the  Grahamtown  road,  in 
1882,  they  exercised  control  over  it  as  if  it  were  a  county  road. 
They  originally  constructed,  and  from  time  to  time  repaired, 
it  with  the  public  moneys  in  their  charge.  These  minutes  also 
show  the  appointment  of  a  supervisor  for  the  road  in  each 
year  since  1892,  and  annual  appropriations  of  money  for  its 
repair  during  almost  all,  if  not  all,  of  that  time.  The  record 
shows  that  the  appellant  was  duly  incorporated  with  power  to 
construct  and  operate  an  electric  railway  between  the  two 
towns,  and  that  it  had  obtained  the  written  consent  of  the 
county  commissioners  to  lay  its  tracks  upon  the  road  now 
under  consideration.  So  long  time  has  elapsed  since  the  adop- 
tion, in  April,  1882,  by  the  county  commissioners,  of  the  re- 
port of  the  examiners  to  lay  out  the  Grahamtown  road,  that  it 
might  well  be  presumed  for  the  purposes  of  this  collateral  pro- 
ceeding that  the  other  steps  requisite  to  its  formal  condemna- 
tion had  been  regularly  taken  at  that  time.  Tyson  v. 
Commissioners,  28  Md.  525.  But  if  it  was  not  regularly  con- 
demned and  opened,  the  testimony  to  which  we  have  already 
adverted,  and  other  evidence  of  like  tenor  appearing  in  the 
record,  would,  in  our  opinion,  afford  ample  ground  for  hold- 
ing the  road  to  have  been  dedicated  by  the  owners  of  the  land 
through  which  it  ran  to  public  use  as  a  highway.  Its  accept- 
ance on  the  part  of  the  public  is  equally  clear.  It  has  been 
for  so  many  years  managed  and  cared  for  by  the  county 
authorities  at  the  public  expense  that  it  has  become  to  all 
interests  and  purposes  a  county  road.  **  There  is  no  par- 
ticular form  or  ceremony  necessary  in  the  dedication  of  land 
to  public  use.  All  that  is  required  is  the  assent  of  the  owner 
of  the  land,  and  the  fact  of  its  being  used  for  the  purposes 
intended  by  the  appropriation. ' '  City  of  Cincinnati  v.  White, 
6  Pet.  431,  440,  8  L.  Ed.  452;  Morgan  v.  Railroad  Co.,  96  U. 
S.  723,  24  L.  Ed.  743.  This  assent  need  not  be  expressed  in 
any  particular  manner,  but  it  may  be  implied  from  the  con- 
duct of  the  owner  of  the  land.  Elliott,  Roads  &  S.  §  133 ;  Carr 
v.  Kolb,  99  Ind.  53;  Noyes  v.  Ward,  19  Conn.  520;  Abbott  v. 
Mills,  3  Vt.  527,  23  Am.  Dec.  222.  No  conveyance  of  the 
land  is  necessary,  nor  need  there  be  any  grantee  in  esse  to 
take  the  title,  **but,  if  the  owner  of  the  land  has  done  such 
acts  in  pais  as  amount  to  a  dedication,  he  is  thereby  estopped 
from  denying  that  the  public  have  a  right  to  enjoy  what  is 
thus  dedicated  to  their  use,  or  from  revoking  what  he  has 
declared  by  his  acts. "  McCormick  v.  Mayor,  etc.,  45  Md. 
523;  Hiss  V.  Railway  Co.,  52  Md.  250,  36  Am.  Rep.  371, 
4  Am.  &  Eng.  R.  Cas.  201.  Dedication  is  purely  a  ques- 
tion of  intention,  and  any  act  or  acts  of  the  owner 
of  the  land  clearly  manifesting  such  intention  is  suffi- 
cient. The  evidence  of  the  intent  of  the  appellee  to  ded- 
icate to  public  use  the  cut-off  portion  of  the  road  in   question 
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is  especially  clear..  It  leased  to  the  driving  park  association  a 
lot  whose  boundaries  included  the  bend  or  curve  in  what  was 
an  existing  and  much-traveled  road.  It  thereupon  laid  out, 
constructed,  and  fenced  the  cut-off  so  that  it  would  serve  as  a 
substitute  for  the  curved  portion .  of  the  then  existing  road, 
and  then  closed  up  the  curye,  and  included  it  in  the  driving 
park  lot.  Furthermore,  in  its  lease  of  the  driving  park  lot, 
which  was  a  formal  conveyance,  signed  by  its  president,  the 
road  now  in  question  was  mentioned  as  a  landmark,  and  was 
called  the  ** County  Road,"  thus  recognizing  its  public  char- 
acter. Since  that  time  the  public  have  constantly  used  the 
cut-off  as  part  of  the  Grahamtown  road,  and,  as  the  evidence 
shows,  have  done  so  with  the  knowledge  of  the  appellee,  and 
without  objection  on  its  part.  In  the  case  of  Prouty  v.  Bell, 
44  Vt.  72,  the  substitution  of  a  new  piece  of  road  for  portion 
of  an  old  one,  and  the  inclosure  and  use  of  the  abandoned 
portion  of  the  old  road  by  the  owner  of  the  soil,  were  held  to 
be  unequivocal  acts  of  dedication  of  the  substituted  road. 

The  question  yet  remaining  to  be  considered  is  whether  the 
appellee  was  entitled  to  the  injunction  upon  the  ground  that  the 
construction  and  operation  by  the  appellant  of  an  electric  rail- 
way upon  this  county  road  will  impose  upon  it  an  additional 
burden  or  servitude,  for  which  the  appellee,  as  owner  of  the 
fee,  is  entitled  to  compensation,  before  the  road  can  be  put  to 
such  use.  The  introduction  of  the  modern  street  railway, 
on  which  the  cars  were  at  first  drawn  by  horses,  and  have 
more  recently  been  propelled  by  electricity  or  other  inanimate' 
power,  has  given  rise  to  numerous  cases  in  which  this  ques- 
tion has  been  the  leading  issue.  Conflicting  views  have  been 
expressed  on  the  subject  by  the  different  courts,  and  opposite 
conclusions  have  been  reached  by  them.  In  this  state,  how- 
ever, it  has  uniformly  been  held  that  the  easement  acquired 
by  the  public  in  a  street  or  highway  was  the  right  to  use  it  **not 
only  according  to  the  then  existing  modes  of  travel  and  trans- 
portation, but  all  such  other  modes  as  may  arise  in  the  ordi- 
nary course  of  improvement."  In  Hodges'  Case,  58  Md.  603, 
I  Am.  &  Eng.  R.  Cas.,  N.  S.,  119,  it  was  held  that  the  use  of 
the  streets  of  a  city  by  a  horse  passenger  railway  was  not  a 
new  and  distinct  servitude.  In  Peddicord's  Case,  34  Md.  463, 
the  same  doctrine  was  applied  to*  the  use  by  a  horse  railway 
company  of  the  Frederick  turnpike  from  Baltimore  to  Ellicott 
City.  In  Hiss'  Case,  52  Md.  242,  36  Am.  Rep.  371,  4  Am.  & 
Eng.  R.  Cas.  201,  the  same  thing  was  held  of  a  horse  railway 
constructed  upon  the  bed  of  a  suburban  road.  In  Koch's 
Case,  75  Md.  222,  23  Atl.  463,  15  L.  R.  A.  377,  50  Am.  &Eng. 
R.  Cas.  401,  the  same  proposition  was  applied  to  the  use  by 
an  electric  road  of  the  streets  of  a  city;  and  in  Green's  Case, 
78  Md.  306,  28  Atl.  626,  44  Am.  St.  Rep.  288,  i  Am.  &  Eng. 
R.  Cas.,  N.  S.,  198,  and  Poole's  Case,  88  Md.  533,  41  Atl.  1069, 
the  same  doctrine  was  applied  to  the  location  and  use  of  aa. 
electric  road,  in  the  first  case,  from  Baltimore  to  Towson  on 
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the  York  turnpike,  and  in  the  other  case  from  Baltimore  to 
Mt.  Washington  on  the  Falls  turnpike.  The  substantial 
ground  upon  which  all  of  tliese  cases  were  decided  was  that 
the  horse  or  electric  railroad  was  a  new  and  improved  method 
of  transit,  which  afforded  the  people  greater  facilities  in  the 
use  for  which  a  public  highway  was  intended.  The  decisions 
in  the  three  last-mentioned  cases  held  the  use  of  a  public  road 
by  electric  cars  to  be  one  of  its  legitimate  uses,  but  this  court 
has  at*  no  time  given  countenance  to  the  view  that  the  electric 
cars  could  monopolize  the  entire  roadway,  or  so  much  of  it  as 
to  prevent  its  convenient  use  by  persons  traveling  it  on  foot 
or  with  horses  or  vehicles,  whose  rights  to  the  use  of  the  road 
will  remain  the  same  as  before.  In  the  present  case  the 
record  shows  that  the  consent  of  the  county  commissioners  to 
the  use  of  the  road  in  controversy  by  the  appellant's  railway 
is  coupled  with  such  conditions  and  stipulations  as  will  secure 
the  preservation  and  maintenance  of  a  macadamized  roadway 
of  sufficient  width  for  the  accommodation  of  such  persons  as 
may  continue  to  use  it  in  the  ordinary  methods  of  travel.  The 
decree  appealed  from  will  be  reversed,  without  remanding  the 
case. 

Decree  reversed,  with  costs,  and  bill  dismissed. 


Commonwealth  v.  Louisville  &  N.  R.  Co. 

{Court  of  Appeals  of  Kentucky^  June  12, 1902^ ) 

[68  S.  W.  Rep.  1103.] 

Carriers — Discrimination  in  Rates — Classification  of  Freight. 

Under  Const.  {  215,  requiring  all  railroad  companies  to  ^'haul, 
deliver  and  handle  freight  of  the  same  class  for  all  persons,  associa* 
tions  or  corporations  from  and  to  the  same  points  and  upon  the  same 
conditions,  in  the  same  manner  and  for  the  same  charges,"  a  rail* 
road  company  may  charge  more  for  shipping  to  a  coal  dealer  a  high 
grade  of  coal  for  domestic  purposes  than  it  charges  for  shipping  a 
low  grade  of  coal  to  an  electric  light  company  for  steam  purposes. 

Appeal  from  circuit  court,  Simpson  county. 

**Not  to  be  officially  reported.'* 

Action  by  the  commonwealth  against  the  Louisville  &  Nash- 
ville Railroad  Company  to  recover  a  penalty.  Judgment  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

Gerald  T.  Finn,  Jno.  E.  Byars,  W.  P.  Sandidge,  L.  B. 
Finn,  and  G.  W.  Roark,  for  the  Commonwealth. 

W.  D.  Hines,  Edward  W.  Hines,  J.  A.  Mitchell,  W.  F. 
Browder,  and  T.  B.  Harrison,  Jr. ,  for  appellee. 

BURNAM,  J.  This  proceeding  was  instituted  in  the  Simp- 
son circuit  court  in  the  name  of  the  commonwealth,  by  the 
commonwealth's  attorney,  to  recover  of  the  defendant,  the 
Louisville  &  Nashville  Railroad  Company,  the  penalty  imposed 
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by  section  217  of  the  constitution  for  a  violation  of  section 
215.  The  petition,  as  amended,  alleges  that  the  Louisville  & 
Nashville  Railroad  Company  on  or  about  the  31st  of  March, 
1899,  transported  a  car  load  of  coal  over  its  line  from  Bevier, 
Ky.,  to  F.  D.  Wade,  at  Franklin,  Ky.,  and  charged  therefor 
at  the  rate  of  $1.50  per  ton,  and  that  on  or  about  the  28th  of 
March,  1899,  the  Louisville  &  NashviHe  Railroad  Company 
transported  a  car  load  of  coal  from  Bevier,  Ky.,  to  the 
Franklin  Electric  Light  Company  at  the  rate  of  $1.50  per  ton, 
and  thereafter  gave  to  the  electric  light  company  a  rebate  of 
30  per  cent.,  and  failed  and  refused  to  give  to  Wade  any  re- 
bate whatever;  that  both  cars  of  coal  were  from  the  Memphis 
Coal  &  Mining  Company,  and  were  the  same  class  of  freight, 
and  were  transported  to  and  from  the  same  points  under  the 
same  conditions.  The  defendant,  in  its  answer,  in  addition 
to  denying  that  the  two  shipments  were  of  the  same  class,  or 
transported  under  the  same  conditions,  further  pleaded  that, 
in  allowing  the  less  rate  to  the  electric  company  in  pursuance 
of  the  classification  set  forth  in  its  answer,  it  had  acted  under 
and  relied  upon  the  opinion,  advice,  and  consent  ^f  the  rail- 
road commission,  and  that  in  no  event  was  it  guilty  of  a  will- 
ful violation  of  the  law.  These  last  allegations  were  stricken 
out  of  the  answer  upon  motion  of  the  commonwealth.  Upon 
the  trial  it  was  shown  that  the  electric  light  company  was 
engaged  in  the  business  of  manufacturing  and  selling  electric- 
ity ;  that  the  coal  transported  to  it  was  a  very  low  grade  of 
coal,  commonly  known  as  *' slack,"  and  was  used  by  the  com- 
pany for  steam  purposes ;  that  Wade  was  a  coal  dealer  in 
Franklin,  and  that  the  particular  car  load  of  coal  on  which 
this  proceeding  was  based  was  the  highest  grade  of  coal, 
known  as  *'lump*' ;  that  both  were  hauled  in  the  same  sort  of 
cars,  and  unloaded  in  the  same  manner;  that  defendant's 
regular  freight  tariff  on  coal  from  Bevier  to  Franklin  in  March, 
1899,  was  $1.50  per  ton,  except  that  on  coal  used  for  steam 
purposes  by  manufacturers,  which  term  included  gas,  electric 
light,  power,  and  ice  companies,  the  rate  was  30  per  cent,  less 
than  $1.50  per  ton.  It  was  also  shown  that  the  electric  light 
company,  by  way  of  experiment,  had  used  one  or  two  cars  of 
coal  of  a  grade  higher  than  slack  to  generate  steam,  and  upon 
which  it  got  the  rebate,  and  that.Wade  had  in  a  few  instances 
ordered  coal  of  a  lower  grade  than  lump  on  which  he  received 
no  rebate.  This  proof,  however,  did  not  refer  to  the  ship- 
ments upon  which  the  action  was  based.  It  was  also  shown 
that  the  electric  company  manufactured  nothing  which  was 
transported  over  the  line  of  defendants.  It  was  also  shown 
that  coal  used  for  steam  purposes  was  classified  by  the  pub- 
lished tariff  of  defendant  at  a  net  rate  of  30  per  cent,  less  than 
coal  for  domestic  purposes.  There  is  no  proof  that  the 
alleged  violation  of  the  law  had  been  knowingly  or  willfully 
committed.  Upon  these  facts  the  trial  court  directed  the  jury 
to  find  for  the  defendant,  and  from  the  judgment  rendered 
thereon  this  appeal  is  prosecuted. 
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It  is  admitted  in  brief  for  appellant  that  the  only  difference 
between  this  case  and  that  of  Louisville  &  N.  R.  Co.  v.  Com. 
(Ky.)  57  S.  W.  508,  is  that  the  former  case  was  a  proceeding 
by  indictment,  whilst  this  is  a  penal  action  in  the  name  of  the 
commonwealth,  and  in  the  former  case  the  rebate  was  given 
to  a  milling  company,  whilst  in  this  it  is  to  an  electric  light 
company.  It  has  been  heretofore  decided  by  this  court  that 
proceedings  to  recover  the  penalty  for  a  violation  of  section 
215  could  be  prosecuted  in  either  way.  Therefore  practically 
the  only  question  left  to  be  considered  is  whether  there  is  such 
difference  between  a  milling  company  and  an  electric  light 
company  as  would  require  a  change  in  the  rule  heretofore 
announced.  In  Louisville  &  N.  R.  Co.  v.  Com.,  48  S.  W. 
416,  43  L.  R.  A-  550,  this  court  said:  **A  railroad  company  is 
required  by  section  215  to  charge  the  same  amount  of  com- 
pensation for  transporting  from  and  to  the  same  point  of 
freight  of  the  same  class  or  kind,  not  freight  of  different 
classes  or  kinds.  *  *  *  It  is  allowable  and  proper  for  a 
railroad  company  to  classify  freight  according  to  its  quality  or 
character  and  marketable  value ;  and  discrimination  in  charges 
for  carrying  different  classes  or  kinds  is  not  only  universally 
recognized,  but  plainly  authorized  by  section  215.''  It  is 
admitted  in  the  pleadings  and  shown  by  proof  that  the  respec- 
'  tive  car  loads  of  coal  upon  which  this  action  is  founded  were 
wholly  different  both  as  to  quality  and  marketable  value.  In 
the  second  Marion  county  case  (Louisville  &  N.  R.  Co.  v. 
Com.,  57  S.  W.  511)  it  was  decided  that  a  railroad  could 
charge  a  lower  rate  of  freight  for  coal  transported  to  a  man- 
ufacturing establishment  than  to  a  coal  dealer  not  in  com- 
petition with  the  manufacturer.  The  court  in  that  case  said: 
"It  will  not  be  contended  that  the  conditions  must  be 
precisely  the  same.  That  could  rarely  happen.  The  applica- 
tion of  the  section  is  not  to  be  denied  merely  because  the  con- 
ditions surrounding  the  shipments  are  not  entirely  the  same. 
There  must,  on  the  whole,  be  a  reasonably  just  and  appre- 
ciable difference  in  the  conditions,  before  there  can  be  allowed 
a  difference  in  the  rates.  There  must  be  a  difference  in  the 
conditions  which  addresses  itself  to  the  intelligence  and  busi- 
ness common  sense  of  the  public,  and  those  to  whom,  as  triors 
under  the  law,  such  questions  are  to  be  determined.  Such  a 
difference,  we  believe,  has  not  been  shown  to  exist  in  these 
cases."  The  court  further  says  section  215  is  a  part  of  the 
scheme  covered  by  sections  196  and  214.  **It  requires  all  rail- 
roads to  transport  in  the  same  manner,  for  the  same  charge, 
and  for  the  same  method  of  payment,  freight  of  the  same  class, 
for  all  persons,  from  and  to  the  same  points,  and  upon  the 
same  conditions.  The  purpose  was  to  secure  equality 
between  shippers,  and  prevent  injustice  and  unjust  discrimina- 
tion. It  cannot  be  maintained  that  the  convention  con- 
templated that  there  should  be  no  discrimination.  For  it  was 
notorious  that  there  were  many  discriminations  not  regarded 
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as  unlawful,  and  section  194  expressly  recognized  that  such 
discriminations  as  are  not  unjust  may  be  made.  All  shippers 
of  coal  were  placed  on  an  equality  by  appellant,  and  all  were 
alike  allowed  to  ship  at  the  reduced  rate  .coal  for  steam  pur- 
poses. '  *  The  decision  in  that  case  holds  that  domestic  and 
steam  coal  were  not  of  the  same  class,  and  directly  applies  to 
and  controls  this  case,  and  takes  it  out  of  the  purview  of  sec- 
tion 215  of  the  constitution.  As  the  questions  suggested  upon 
this  appeal  have  been  so  exhaustively  considered  by  this  court 
in  the  cases  supra,  we  deem  it  unnecessary  to  do  so  again. 

For  reasons  indicated,  the  judgment    is  afiirmed.     Judg- 
ment affirmed. 

Bankers'  Mutual  Casualty  Co.  v,  Minneapolis,  St.  P.  &  S> 

S.  M.  Ry.  Co. 

{Circuit  Court  0/  Appeals,  Eighth  Circuit,  July  14,  1902.) 

[117  Fed.  Rep.  434.] 

Mails— Railroads  as  Carrying  Agents— Measure  of  Liability. 

A  railroad  company  carrying  the  United  States  mails,  whether 
under  contract  or  by  virtue  of  the  requirements  of  the  constitution  and 
laws,  is  not  in  respect  to  such  service  a  common  carrier,  but  is  a  public 
agent  of  the  United  States,  employed  in  performing  a  governmental 
function  and  as  such  it  is  liable  for  its  own  negligence,  but  not  for 
the  negligence  or  tortious  acts  of  its  subordinates  or  employees  in 
the  selection  of  whom  it  has  exercised  ordinary  care. 

Same. 

A  complaint  against  a  railroad  company  alleged  that  under  the  re- 
quirements of  the  constitution  and  laws  of  the  United  States,  but 
without  any  contract  therefor,  it  was  engaged  in  carrying  the  mails- 
between  the  stations  on  its  line ;  that  by  section  713  of  the  postal 
regulations  of  1893  it  was  required  **to  take  the  mails  from,  and  de- 
liver them  into,  all  intermediate  post  ofiQces  and  postal  stations  located 
not  more  than  80  rods  from  the  nearest  railroad  station"  at  which  it 
had  an  agent ;  that  the  postal  agent  on  one  of  its  trains  delivered  a 
mail  sack  to  defendant's  agent  at  an  intermediate  station  which  was 
within  80  rods  of  a  post  office,  and  that,  through  the  negligence  of 
defendant  and  its  said  agent,  while  the  mail  sack  was  in  defendant's 
station  house  some  persons  to  plaintifiF  unknown  obtained  access  to- 
it,  and  by  means  of  a  false  key  opened  it,  and  stole  therefrom  a  reg- 
istered package  containing  money,  to  recover  the  value  of  which  the 
action  was  brought:  held,  that  the  complaint  stated  no  cause  of 
action ;  no  facts  being  alleged  which  showed  any  negligence  or  breach 
of  duty  on  the  part  of  defendant  as  a  public  agent  of  the  United 
States. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Minnesota.     Affirmed. 

H.   F.    Dale   (William    Connor,    George  W.    Bowen,    and 
Henry  Conlin,  on  the  brief),  for  plaintiff  in  error. 
Alfred  H.  Bright,  for  defendant  in  error. 
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BuRNHAM  V,  Alabama  &  V.  Ry.  Co. 

{Suprefne  Court  of  Mississippi,  Oct,  27 y  igo2, ) 

[32  So.  Rep.  912.] 

Carriers — Liability  for  Perishable  Freight— Delay  from  Flood  —  Direct- 
ing Verdict.* 
Verdict  in  an  actioo  against  a  carrier  for  damage  to  a  car  load  of 
perishable  fruit  from  a  delay  of  two  days,  the  train  being  side-tracked 
because  of  unprecedented  rains,  which  overflowed  and  washed  out 
the  track,  is  properly  directed  for  defendant,  though  plaintiff  ex- 
presses the  opinion  that  defendant  had  not  sufficient  cause  for  the 
delay,  and  though  a  light  work  train  went  over  the  road  through  the 
water  a  day  earlier  than  the  freight  train  was  moved ;  the  train  dis- 
patcher, who  was  not  cross-examined,  testifying  that  no  train  could 
go  between  the  place  where  the  train  was  side-tracked  and  the  desti- 
nation of  the  car,  before  the  day  it  was  moved,  and  that  a  locomotive 
was  sent  for  and  brought  over  the  train  as  soon  as  it  could  be  done, 
and  that  this  was  the  first  train  run  over  this  section  after  it  was 
repaired. 

Appeal  from  circuit  court,  Hinds  county;  Robt.  Powell, 
Judge. 

Action  by  D.  Bumham  against  the  Alabama  &  Vicksburg 
Railway  Company.  In  accordance  with  a  peremptory  instruc- 
tion for  defendant,  it  had  verdict  and  judgment,  a  new  trial 
being  refused.     Plaintiff  appeals.     Affirmed. 

The  opinion  of  the  court  below  was  as  follows  (L.  BRAME, 
Special  Judge) : 

"On  March  36,  1901,  the  plaintiff  shipped  from  Mobile, 
Alabama,  over  the  line  of  the  Mobile  &  Ohio  Railroad  to 
Meridian,  a  car  load  of  bananas,  destined  for  Jackson,  Missis- 
sippi, on  defendant's  road.  The  freight  train  of  defendant  to 
which  this  car  was  attached  left  Meridian  on  the  morning  of 
the  27th,  and  was  brought  over  the  defendant's  road  to 
Brandon,  which  is  about  15  miles  east  of  Jackson;  the  latter 
place  being  95  miles  from  Meridian.  On  that  day,  which  was 
Thursday,  there  were  unprecedented  rains,  which  caused 
overflows  and  washouts  at  different  places  on  the  line  of 
defendant's  road.  One  was  at  Chunkey,  not  far  west  of 
Meridian;  one  was  near  Bolton,  west  of  Jackson;  and  the 
track  was  overflowed  and  washed  out  of  line  at  two  places  east 
of  Jackson, — that  is  to  say,  between  Pearson  Station  and 
Brandon.  By  reason  of  these  washouts  the  train  of  which  the 
car  of  bananas  was  a  part  was  put  on  a  side  track  at  Brandon 
Thursday  afternoon,  the  27th,  and  the  locomotive  was  sent 
back  eastward,  presumably  for  the  purpose  of  aiding  and 
assisting  in  repairing  the  break  at  Chunkey.  This  train  re- 
mained at  Brandon  from  Thursday  afternoon,  the  27th,  until 
Saturday,  the  29th,  when  a  locomotive  was  sent  from  Jack- 
son, and  the  train  was  brought  over,  leaving  Brandon  at  12:40 
p.  m.,  and  reached  Jackson  at  2  o'clock.     The  plaintiff's  evi- 

*See  monograph,  1  R.  R.  R.  134,  24  Am.  &  Kng.  R.  Cas.,  N.  S.,  134. 
6RR  R-2 
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dence  shows  that  by  reason  of  the  delay  the  bananas,"which 
were  just  turning  ripe  at  the  time  of  being  shipped  from 
Mobile,  weVe  injured,  and  he  was  damaged.  The  question  in 
the  case  is  whether  the  defendant  company  is  liable  for  the 
damages  occasioned  by  the  delay  of  nearly  two  days. 

'^It  is  well  established  that  a  common  carrier  transporting 
freight  is  an  insurer,  and  is  only  excused  from  liability  for 
failing  to  transport  by  reason  of  the  act  of  God  or  the  public 
enemy,  or  the  conduct  of  the  shipper.  In  this  case  the  plain- 
tiff accompanied  the  car,  and  his  testimony  tends  to  show  that 
the  defendant  was  without  sufficient  excuse  for  delaying  the 
transportation  of  the  car ;  but  manifestly  his  statements  are 
based  largely,  if  not  entirely,  on  opinion.  The  evidence  tends 
to  show  that  the  washouts  or  injury  to  the  track  between 
Pearson  and  Brandon  were  occasioned  by  the  unprecedented 
floods,  and  that  work  was  done  on  two  different  sections  of  the 
track  that  had  been  overflowed  on  Thursday  and  Friday.  The 
evidence  is  not  clear  as  to  what  time  on  Friday  the  track  was 
put  in  condition  for  use,  but  it  tends  to  show  that  the  track 
was  being  worked  on  or  repaired  as  late  as  Friday  afternoon, 
though  there  are  some  inferences  to  show  that  it  was  repaired 
Friday  morning.  If  the  evidence  stopped  here,  it  would,  I 
think,  justify  the  inference  that  the  defendant  could  reason- 
ably have  brought  the  car  over  from  Brandon  to  Jackson  late 
on  Friday,  or  at  least  early  on  Saturday  morning;  and  as  the 
plaintiff's  evidence  shows,  or  tends  to  show,  that  his  damages 
were  increased  by  his  not  having  gotten  the  car  to  Jackson 
Friday  evening,  or  Saturday  morning  early,  the  plaintiff  would 
be  entitled  to  recover.  At  any  rate,  he  would  be  entitled  to 
have  the  case  submitted  to  the  jury;  the  burden  of  proof  being 
upon  the  defendant  to  show  that  it  exercised  due  care  to 
transport  the  car  within  a  reasonable  time  after  the  track  was 
in  proper  condition,  and  the  question  as  to  what  is  a  reason- 
able time  being  one  of  fact  for  the  jury.  But  the  undisputed 
testimony  of  Mr.  Bonds,  the  train  dispatcher  who  had  control 
of  the  movements  of  all  trains  on  the  road,  is  to  the  effect 
that  no  train  could  go  east  of  Jackson  to  Brandon  before  Sat- 
urday, and  that  on  Saturday  morning  the  locomotive  was  sent 
over,  and  brought  the  train  to  Jackson  as  soon  as  this  could 
be  done ;  this  being  the  first  train  that  was  run  over  this 
section  of  the  road  after  the  track  between  Brandon  and  Jack- 
son had  been  repaired.  This  witness  was  not  cross-examined, 
and  therefore  his  statement  went  to  the  jury  unchallenged. 
It  is  contended  by  plaintiff's  counsel  that  his  statement  in 
this  regard  gave  merely  an  opinion,  but  I  do  not  think  so.  It 
is  well  known  that  a  train  dispatcher  directs  and  controls  the 
movements  of  all  trains.  He  is  in  close  contact  with  every 
part  of  the  road,  and  is  supposed  to  know  not  only  the  condi- 
tion of  the  track,  but  the  location  of  locomotives  and  trains, 
and  other  facts  which  enable  him  to  speak  authoritatively  in 
saying  that  a  train  was  moved  as  soon  as  it  could  have  been 
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moved.  As  the  witness  was  not  cross-examined,  and  asked  as 
to  his  means  of  knowledge,  or  as  to  the  particular  facts  upon 
which  he  based  his  statement  that  the  car  was  brought  to 
Jackson  at  the  first  opportunity,  I  think  it  must  be  assumed, 
as  there  is  no  evidence  to  the  contrary,  that  his  testimony  as 
to  this  substantive  fact  is  true.  It  is  true,  there  is  some  room 
for  contention  that  the  testimony  of  men  who  worked  on  the 
different  sections  was  to  the  effect  that  the  track  was  put  in 
repair  on  Friday,  and  that,  as  these  men  were  on  the  ground, 
they  knew  the  track  as  to  this.  But  this  is  hardly  a  contra- 
diction of  the  statements  of  the  train  dispatcher.  His  state- 
ments had  relation  not  only  to  the  condition  of  the  track,  but 
the  location  of  cars  and  locomotives,  the  position  of  the 
different  crews,  and  other  particulars  which  would  enable  him 
to  state  as  a  fact  that  the  cars  were  brought  to  Jackson  as 
soon  as  possible.  By  cross-examination  the  plaintiff's  coun- 
sel might  have  been  able  to  show  that  he  was  mistaken  as  to 
some  of  these  things,  but  as  there  was  no  cross-examination, 
and  as  the  statement  is  not  in  itself  unreasonable,  and  the 
witness  is  not  contradicted,  I  think  the  court  bound  to  assume 
that  it  is  true.  At  any  rate,  the  margin  for  dispute  or  con- 
troversy is  so  narrow  that  I  do  not  think  that  the  supreme 
court  would  permit  a  verdict  for  the  plaintiff  to  stand  if  one 
should  be  rendered  on  the  testimony  in  the  case,  and  therefore 
it  is  my  view  that  the  peremptory  instruction  to  find  for  the 
defendant  was  proper. 

**From  the  fact  that  the  work  train  went  through  from 
Brandon  to  Jackson,  and  another  Friday  morning,  I  do  not 
think  it  can  be  deduced  that  the  railroad  was  negligent  in  not 
sending  the  freight  train  through  under  similar  circumstances. 
It  was  shown  that  it  was  a  hazardous  thing  for  the  work  trains 
to  go  through  the  water  and  over  the  track  before  the  sub- 
sidence of  the  flood,  and  before  the  track  had  been  put  in  re- 
pair. It  might  have  been  commendable  for  the  employees  of 
the  railroad  to  take  this  risk  with  the  work  train,  but  I  do  not 
think  that  the  defendant  could  be  expected  or  required  to 
take  any  such  risk  with  a  freight  or  passenger  train,  especially 
as  the  latter  are  shown  to  have  been  heavier  than  work  trains. 
The  question  in  this  case  is  a  narrow  one.  I  am  fully  aware 
of  the  rule  that  ordinarily  all  questions  of  fact  are  for  the  jury, 
and  that,  if  there  is  any  evidence  fairly  tending  to  support  the 
plaintiff's  case,  he  is  entitled  to  the  judgment  of  twelve  men; 
but,  in  view  of  the  facts  of  this  case,  I  do  not  believe  that  a 
verdict  for  the  plaintiff  could  be  permitted  to  stand.  In  Em- 
pire Transp.  Co.  v.  Philadelphia  &  R.  Coal  &  Iron  Co.,  35  L. 
R.  a.  624,  and  note  3  (s.  c.  23  C.  C.  A.  564,  77  Fed.  919),  it  is 
said:  *The  reasons  which  led  to  the  adoption  of  the  com- 
mon-law rule  that  makes  a  carrier  an  insurer  of  the  goods 
which  it  transports,  except  when  lost  by  an  act  of  God  or  of 
the  public  enemy,  do  not  apply  to  the  mere  delay  in  trans- 
portation    when    the     goods    are   actually    delivered.     The 
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strictness  of  the  rule  which  was  adopted  to  preclude 
collusion  between  the  carrier  and  the  robbers  has  no  applica- 
tion where  the  mere  time  of  the  carriage  is  concerned.  Rail- 
road Co.  V.  Levi,  76  Tex.  337,  13  S.  W.  191,  8  L.  R.  A.  323,  18 
Am.  St.  Rep.  45.  For  delay  in  receiving  and  carrying  goods 
the  carrier  is  not  liable  as  an  insurer,  and  is  bound  only  by 
the  general  rule  of  liability  for  a  breach  of  his  contract,  or  by 
his  public  duty  as  a  carrier,  and  may  be  excused  for  delay  in 
receiving  the  goods,  or  in  transporting  them  after  they  have 
been  received,  whenever  the  delay  is  necessarily  caused  by 
unforeseen  disaster,  which  human  prudence  cannot  provide 
against,  or  by  accident  not  caused  by  the  negligence  of  the 
carrier,  or  by  thieves  or  robbers  or  an  uncontrollable  mob. 
Railroad  Co.  v.  HoUowell,  65  Ind.  188,  32  Am.  Rep.  63.*  I 
think  this  expresses  the  correct  rule  of  law  as  applicable  to 
the  defendant  in  its  duty  to  transport  the  car  in  question  after 
the  break,  and  when  the  track  had  been  put  in  repair.  Hav- 
ing these  views,  I  am  constrained  to  overrule  the  motion  for 
a  new  trial.** 

Watkins  &  Easterling,  for  appellant. 
J.  H.  Thompson,  for  appellee. 

CALHOON,  J.  If  on  the  trial  there  had  been  a  verdict  for 
plaintifi,  it  could  not  properly  be  sustained.  In  moving  a 
large  train  of  freight,  a  railway  company  must  not  chance  the 
lives  of  its  operatives  and  others  on  it,  and  the  immense  prop- 
erty interests  it  is  transporting,  to  save  some  perishable  fruit. 
If  it  had,  and  disaster  had  resulted,  it  would  have  been  liable, 
of  course,  and  perhaps  criminally  so.  The  fact  that  operatives 
went  with  an  engine  over  the  track  to  see  to  safety  and 
repair  damages  is  to  their  credit,  but  in  no  way  affects  the 
propriety  of  delaying  the  movement  of  the  main  train  .  until 
the  safety  of  such  action  was  reasonably  assured. 

We  approve  and  adopt  the  conclusions  of  law  and  fact 
arrived  at  in  the  very  conservative  and  lucid  written  opinion 
of  the  special  judge  presiding  below,  and  request  the  reporter 
to  set  it  out  at  length  in  the  report  of  this  case. 

Affirmed. 

m 

Western  Maryland  R.  Co.  v,  Landis. 

{Court  of  Appeals  of  Mary  land  y  Nov.  21^  1902,) 

[53  AU.  Rep.   976.] 

Carriers— Transportation  of  Livd  Stock — Injuries— Evidence. 

Part  of  the  train  on  which  plaintiff's  cattle  were  transported  was 
derailed  by  the  breaking^  of  the  axle  on  a  foreign  car,  to  the  rear  of 
the  cars  in  which  the  cattle  were  loaded,  and  the  cattle  were  only 
slightly  jarred  by  the  derailment.  After  the  cattle  reached  the  next 
transfer  point,  they  were  found  to  be  standing,  and  there  were  no 
indications  that  any  of  them  had  been  hurt  by  the  accident;  but,  on 
reaching  their  destination,  it  was  found  that  several  had  sustained 
injuries :  held  that,  in  the  absence  of  further  proof  as    to   what    the 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S  21 

Western  Maryland  R.  Co.  v,  Landia 

injuries  were  and  as  to  how  and  where  they  were  inflicted,  plaintiff 
was  not  entitled  to  recover  therefor  against  the  connecting  carrier, 
on  whose  line  the  derailment  occurred. 

Appeal  from  superior  court  of  Baltimore  city. 

Action  by  Jacob  C.  Landis,  as  surviving  partner  of  the 
firm  of  Shirk  &  Landis,  against  the  Western  Maryland  Rail- 
road Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Reversed. 

Charles  Marshall,  R.  E.  Lee  Marshall,  and  J.  Hanson 
Thomas,  for  appellant. 

Hinkley  &  Morris,  for  appellee. 

McSHERRY,  C.  J.  The  injury  for  which  this  suit  was 
brought  arose  out  of  the  occurrences  set  forth  in  the  case  of 
Western  Maryland  R.  Co.  v.  State,  53  Atl.  969.  The  present 
action  was  instituted  by  Jacob  C.  Landis,  surviving  partner 
of  Jacob  E.  Shirk,  to  recover  damages  for  injuries  to  the  cattle 
shipped  by  them  from  Somerset  county  to  Lancaster  county. 
Pa.  As  stated  in  the  preceding  case,  the  two  cars  containing 
the  cattle  were  delivered  by  the  Baltimore  &  Ohio  Railroad 
Company  to  the  Western  Maryland  .Railroad  Company  at 
Cherry  Run.  They  were  made  up  in  a  train  to  be  hauled  to 
Hagerstown,  for  delivery  there  to  the  Cumberland  Valley 
Railroad.  Before  reaching  Hagerstown  the  front  axle  of  a 
gondola  car,  belonging  to  the  Baltimore  &  Ohio  Railroad 
Company  and  located  in  the  rear  of  the  stock  cars,  broke ; 
but  the  cattle  cars  were  not  derailed  or  injured,  and  they  were 
jarred  but  very  slightly.  The  cattle  cars  and  the  rest  of  the 
train  in  front  of  the  disabled  gondola  were  conveyed  on  to 
Hagerstown.  When  they  reached  there  all  of  the  cattle  were 
standing,  and  there  were  no  indications  that  any  of  them  had 
been  hurt  by  the  accident  to  the  gondola  car.  The  cars  contain- 
ing the  cattle  were  delivered  to  the  Cumberland  Valley  Rail- 
road, which  hauled  them  to  a  point  where  they  were  turned 
over  to  the  Philadelphia  &  Reading  Railroad,  by  which  latter 
company  they  were  transported  to  Ephrata,  the  place  of  their 
destination.  Upon  reaching  there  it  was  found  that  several 
of  the  cows  had  sustained  injuries. 

The  defendant  asked  the  court  to  rule  that  there  was  no  evi- 
dence legally  sufficient  to  show  that  the  injury  to  the  cows 
was  caused  by  the  negligence  of  the  defendant.  This  request 
was  refused,  but  should  have  been  granted.  There  was  not  a 
particle  of  evidence  showing  what  caused  the  injury  to  the 
cows,  or  how  it  had  been  caused,  or  indicating  where  it  had 
been  inflicted.  The  breaking  of  an  axle  under  a  car  behind 
the  cars  in  which  the  cattle  were  was  not  shown  to  have  jarred 
or  thrown  them  down.  The  only  evidence  as  to  their  condi- 
tion when  they  left  the  road  of  the  defendant  at  Hagerstown 
proved  that  they  had  not  been  injured  up  to  that  time;  and, 
after  leaving  the  road  of  the  defendant,  the  cattle  were  trans- 
ported over  two  other  roads,  on  either  of  which  the  injury 
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discovered  upon  their  reaching  their  destination  might  have 
happened.  No  evidence  was  offered  to  exclude  the  possibility 
of  the  injury  having  occurred  after  the  cattle  had  passed  be- 
yond the  line  of  the  defendant's  road.  There  was  nothing 
whatever  connecting  the  condition  of  the  cattle  when  they 
reached  Ephrata  with  the  breaking  of  the  axle  lo  miles  away 
from  Hagerstown.  There  was,  consequently,  a  total  failure 
of  proof  to  show  that  the  breaking  of  the  axle  caused  the 
injury,  or  even  to  show  that  the  injury  had  occurred  on  the 
defendant's  road;  and  the  case  should  have  been  decided  in 
favor  of  the  defendant.  There  was  absolutely  nothing  from 
which  a  reasonable  inference  could  have  been  deduced  that 
the  injury  happened  while  the  cattle  were  on  the  road  of  the 
defendant.  The  undisputed  evidence  proved  that  they  were 
uninjured  when  delivered  to  the  Cumberland  Valley  Railroad, 
as  far  as  their  appearance  indicated.  The  judgment  will 
therefore  be  reversed,  and,  as  the  record  discloses  no  ground 
of  action  against  the  appellant,  a  new  trial  will  not  be 
awarded 

Judgment  reversed,  with  costs  above  and  below,  without 
awarding  a  new  trial. 


Louisville  &  N.  R.  Co.  v.  Frazee  ej  al.  (three  cases). 

{Court  of  Appeals  of  Kentucky  ^  J an^  7, 190 j,) 

[71  S.  W.  Rep.  437.] 

Injury  to  Live  Stock  in  Transit— Valuation— Evidence. 

An  action  was  brouj^ht  against  a  carrier  for  injuries  to  certain 
blooded  horses,  in  which  defendant  tooli  depositions  of  a  number  of 
expert  tnrf  men  as  to  the  value  of  the  animals.  Exceptions  to  the 
depositions  were  sustained,  whereupon  defendant  moved  for  a 
continuance,  to  prevent  which  plaintiff  agreed  that  the 
depositions  might  be  read  as  the  depositions  of  the  absent  witnesses: 
held,  that  a  ruling  of  the  court  at  the  trial,  excluding  all  the  testi- 
mony of  such  witnesses  concerning  facts  showing  that  their  judg- 
ment as  to  the  value  of  the  horses  was  entitled  to  weight  by  reason 
of  their  experience  as  turfmen,  was  prejudicial  error. 

Same^-Pedigree  of  Horse — Evidence. 

In  an  action  against  a  carrier  for  injury  to  and  loss  of  blooded 
horses,  plaintiff's  private  catalog'ue  was  not  admissible  as  a  book  of 
pedig^ree  to  show  the  history  of  one  of  the  horses. 

Same— Sams — Same. 

Where  a  carrier  was  sued  for  the  value  of  a  pedigreed  horse,  the 
erroneous  admission  of  plaintiff's  catalogue  to  show  the  horse's  his- 
tory was  prejudicial. 

Sams— Limitinic  Liability— Provisions  of  Bill  of  Lading.* 

Where  a  shipper  of  pedigreed  horses  paid  a  reduced  rate,  and  ac- 
cepted a  bill  of  lading  which  provided  that   in    consideration  thereof 

*See  Chicago,  etc.,  Ry.  Co.  v,  Calumet  Stock  Farm  (111.),  1  R.  R. 
R.  162,  24  Am.  A  Eng.  R.  Cas.,  N.  S.,  162;  Ullman  v.  Chicago  A  N. 
W.  Ry.  Co.  (Wis.),  23  Am.  A  Eng.  R.  Cas.,  N.  S.,  782,  and  foot-note; 
Mouton  V,  Louisville  A  N.  R.  Co.  (Ala.),  20  Am.  A  Kng.  R.  Cas., 
N.  S.,  673;  extensive  note  appended  to  Hengstler  v.  Flint  A  P.  M. 
R.  Co.  (Mich.),  20  Am.  A  Eng.  R.  Cas.,  N.  S.,  707. 
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the  value  of  the  horses  in  cabeof  loss  should  be  a  certain  sum  printed 
in  the  bill,  but  there  was  no  ag^reement,  outside  the  bill,  that  the 
amount  so  stated  should  be  treated  as  the  value  of  the  animals,  the 
shipper  was  not  limited  to  such  amount  in  an  action  for  injury  to 
the  animals,  caused  by  the  carrier's  negligence. 

Appeals  from  circuit  court,  Franklin  county. 

"Not  to  be  officially  reported.** 

Actions  by  L.  D.  Frazee  and  others  against  the  Louisville 
&  Nashville  Railroad  Company.  From  a  judgment  in  favor 
of  plaintiffs  in  each  case,  defendant  appeals.     Reversed. 

Ira  Julian  and  Edward  W.  Hines,  for  appellant. 
Jas.  Andrew  Scott  and  John  W.  Ray,  for  appellees. 

HOBSON,  J.     Appellees    shipped  over    appellant*s  road 
four  horses  in  a  car  from  Frankfort,  Ky. ,  consigned  to  Mem- 
phis, Tenn.     When  the  car  reached  Russellville,  Ky.,  and  was 
standing  in  the  yard  there,  it  caught   fire,  and  by  reason   of 
this  the  horses  were  destroyed  or  very  much  damaged.     This 
suit  was  bought  to  recover  damages  for  the  injury    to  the 
horses.     The  suit  was  brought  very  shortly  before  the  term  at 
which  it  was  tried,  and,  after  filing  its  answer,  the  defendant 
took  the  depositions  of  a  number  of  witnesses  on   its  behalf. 
The  court  sustained  exceptions  to  these  depositions,  it  seems, 
on  the  ground  that  they  were  taken  during  a  term  of  court. 
The  defendant  then  filed  affidavit  for  a  continuance,  and  on 
the  hearing  of  the  motion  it  was  agreed  by  the  plaintiffs  that 
the  depositions  might  be  read  as  the  testimony  of  the  absent 
witnesses.     But  on  the  trial,  when  the  depositions  were  offered 
in  evidence,  the   court    only  allowed    certain    parts   of  the 
depositions  to  be  read,  and  of  this  the  defendant  now  com- 
plains.    The  plaintiff  insisted  that  the  horses  were   blooded 
stock,  and  very  valuable  by  reason  of  their  pedigree,  as  well 
as  their  intrinsic  merits.     The  depositions  taken  by  the  defend- 
ant were  given  by  turfmen  of  years'  experience  and  actual 
acquaintance  with  the  value  of  such  stock.     The  value  of  their 
testimony  depended  almost  wholly  upon  their  means  of  knowl- 
edge.    The  court  excluded  all  their  testimony  of  facts  show- 
ing that  their  judgment  as  to  the  value  of  these  horses  was 
entitled    to    weight    by    reason     of    their     experience    as 
turfmen.     This  was  error,    and    it    was     very    prejuditial. 
To  obtain  a  trial  at  that  term,   the  plaintiffs  had  consented 
that  the  depositions  might  be  read.     The  statements  of  the 
witnesses  showing  the  weight  to  which  their  judgment  was 
entitled  were  of  the  utmost  importance,  for  without  this  the 
jury  may  have  given  the  testimony  very  little   consideration, 
as  the  testimony   of  a  witness  on  this  subject,   unless  he  is 
shown  to  be  an  expert,  is  of  little  value.     The   plaintiff  was 
also  allowed  to  read  to  the  jury  from  his  private  catalogue  the 
history  of  Charade,  the  sire  of  one  of  the  horses.     This  was 
error.     The  witness  might   state  the  facts  in  regard  to  the 
history  of  Charade   so  far  as  they  were  personally  known  to 
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him,  or  he  might  prove  these  facts  by  the  testimony  of  other 
witnesses  who  had  personal  knowledge  on  the  subject,  but  he 
could  not  read  to  the  jury  a  newspaper  article  or  other  publi- 
cation reciting  the  facts.  Books  of  pedigree  are  admitted 
under  the  statute,  but  mere  private  publications  of  the  history 
of  horses  stand  on  entirely  different  ground,  and  are  subject 
to  all  the  objections  to  hearsay  evidence.  As  the  value  of  a 
horse  depends  upon  his  pedigree,  this  incompetent  evidence 
was  prejudicial  to  the  defendant.  By  the  bill  of  lading  sued 
on  it  was  stipulated  as  follows:  **This  contract,  entered  into 
at  the  above  time  and  place  between  the  Louisville  and  Nash- 
ville Railroad  Company,  hereinafter  called  the  carrier,  and 
L.  D.  Frazee,  hereinafter  called  the  shipper,  witnesseth,  that 
the  carrier  will  carry  live  stock  at  the  rate  established  by  it 
therefor,  or,  where  certain  risks,  duties,  and  liabilities  are 
assumed  by  the  shipper,  as  hereinafter  specified,  will  carry 
such  live  stock  at  greatly  reduced  rates,  and  (if  shipped  in  car- 
load quantities)  will  furnish  the  shipper  or  his  agent  free  trans- 
portation on  the  train  with  said  live  stock."  *'In  the  present 
instance  the  shipper  elects  to  avail  himself  of  the  said  reduced 
rate  (if  shipped  in  car-load  quantities),  free  passage  for  him- 
self or  his  agent  on  the  train  with  said  live  stock,  and  has 
delivered  on  the  cars  of  the  carrier  the  following  described  live 
stock,  to  wit :  Consignee,  destination,  etc. :  L.  D.  Frazee, 
Memphis,  Tenn.  Description  of  stock:  4  horses;  i  attend- 
ant.'* **The  carrier  agrees  to  transport  said  live  stock  to 
destination  if  on  said  carrier's  line  of  railroad,  otherwise  to 
the  place  where  said  live  stock  is  to  be  received  by  the  next 
connecting  carrier  for  transportation  to  or  towards  destination, 
and  the  carrier  guaranties  that  the  freight  rate  thereon  from 
point  of  shipment  to  destination  shall  not  exceed  the  reduced 
rate  of  $60.00  per  car."  **In  consideration  of  all  which,  the 
shipper  hereby  ag^rees  to  assume  the  risks,  duties,  and  liabili- 
ties hereinafter  specified,  and  that  the  transportation  shall  be 
upon  the  following  conditions,  which  are  admitted  and 
accepted  by  said  shipper  as  just  and  reasonable,  viz. : 
•  *  *"  **  Should  damage  occur  for  which  the  said  carrier 
may  be  liable,  the  value  at  the  place  and  date  of  shipment 
shall  govern  the  settlement,  in  which  the  amount  claimed 
shaU  not  exceed,  for  a  stallion  or  jack,  $150;  for  a  horse  or 
mule,  $75;  mare  and  colt,  together,  $100:  cow  and  calf, 
together,  $35;  domestic  horned  animals,  $30  each;  calves, 
hogs,  or  sheep,  $5  each;  chickens,  ducks,  and  guinea  fowl, 
$1.00  per  dozen;  geese,  $2.00  per  dozen;  and  turkeys,  $3.00 
per  dozen;  other  animals  $5.00  each, — which  amounts,  it  is 
agreed,  are  as  much  as  such  animals  as  are  herein  agreed  to 
be  transported  are  reasonably  worth. ' ' 

It  is  earnestly  argued  for  the  appellant  that  there  can  be  no 
recovery  beyond  the  amounts  thus  specified  as  the  value  of  the 
horses,  and  we  are  referred  to  a  number  of  decisions  holding 
that,  where  there  is  an  agreed  valuation  of  property  to  be 
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shipped  at  a  reduced  rate,  no  recovery  can  be  had  beyond  the 
valuation  so  fixed.  But  this  contract,  fairly  construed,  does 
not  bring  the  case  within  the  rule  thus  declared,  and  no  opin- 
ion is  intimated  or  expressed  as  to  the  soundness  of  that  rule. 
It  is  apparent  here  that  there  was  in  fact  no  agreed  valua- 
tion of  the  property  made,  as  this  is  a  printed  form,  and  the 
amounts  are  all  printed  in  it.  It  has  often  been  held  in  this 
state  that  a  carrier  cannot  limit  his  responsibility  for  negli- 
gence by  stipulations  that  he  shall  not  be  liable  beyond  a  cer- 
tain amount  for  the  loss  of  the  property.  We  are  urged  to 
re-examine  the  subject  and  overrule  the  previous  cases.  This 
we  are  not  inclined  to  do.  The  rule  declared  by  the  court  has 
been  made  a  part  of  the  organic  law  of  the  state.  See  sec- 
tion 196,  Const.  And  the  provisions  of  the  constitution  are 
not  to  be  fritted  away,  but  must  be  fairly  construed  with  a 
view  to  effect  its  purposes.  Omdorff  v.  Express  Co. ,  66  Ky. 
196,  96  Am.  Dec.  207;  Railroad  Co.  v.  Hedger,  72  Ky.  650,  15 
Am.  Rep.  740;  Rhodes  v.  Railroad  Co.,  72  Ky.  691;  Railroad 
Co.  V.  Owen,  93  Ky.  201,  19  S.  W.  590;  Baughman  v.  Rail- 
road Co.,  94  Ky.  150,  21  S.  W.  757;  Express  Co.  v.  Hoeing, 
88  Ky.  373,  II  S.  W.  205 ;  Railroad  Co.  's  Receiver  v.  Graves 
(Ky.)  52  S.  W.  961;  Raih-oad  Co.  v.  Radford  (Ky.)  64  S.  W. 
511;  Railroad  Co.  v.  Tabor,  98  Ky.  503,  32  S.  W.  168,  36  S. 
W.  18,  34  L.  R.  A.  685. 

The  question  is  not  presented  as  to  what  would  be 
the  rule  if  the  shipper  practiced  a  fraud  on  the 
carrier  and  deceived  him  as  to  the  value  of  the  goods,  or  in- 
tentionally undervalued  his  goods  where  the  carrier's  charges 
were  graduated  according  to  the  value  of  the  property,  in 
order  to  get  the  lower  rate. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial  and 
further  proceedings  consistent  herewith. 


Vaughan  ei  al.  v.  State. 

{Supreme  Court  of  Georgia,  Jan.  8^  1903,) 
[43  8.  E.  Rep.  249.] 

Running  Trains  on  Sunday — Indictment — Persons  Liable. 

When  the  statute  which  prevents  the  running  of  any  freight  train 
and  other  named  trains  on  Sunday  over  any  railroad  in  this  state  has 
been  violated,  only  the  superintendent  of  transportation  of  such  rail- 
road, or  the  officer  having  charge  of  the  business  of  the  transporta- 
tion department  of  that  railroad,  is  liable  to  indictment  therefor. 

Sanne — Same — Same. 

An  indictment  preferred  against  the  '* superintendent"  of  the  rail- 
road and  the  **  master  of  trains"  of  such  railroad  jointly,  although  it 
is  alleged  that  such  officers  '^had  charge  of  the  business  pertaining 
to  the  running  of  trains"  on  such  railroad,  is  defective,  and  should 
be  dismissed  on  demurrer. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Whitfield  county;  A.  W.  Fite, 
Judge. 
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W.  A.  Vaughan  and  W.  N.  Foreacre  were  indicted  for  a 
misdemeanor,  and,  a  demurrer  to  the  indictment  being  over- 
ruled, they  bring  error.     Reversed. 

Sanders  McDaniel  and  I.  E.  Shumate,  for  plaintiffs  in  error. 
Sam   P.  Maddox,  Sol.  Gen.,  and  W.   C.   Martin,  Sol.  Gen. 
pro  tem. ,  for  the  State. 

LITTLE,  J.  The  grand  jury,  at  the  October  term  of  Whit- 
field superior  court,  returned  a  special  presentment  charging 
W.  A.  Vaughan  and  W.  N.  Foreacre  with  the  offense  of  a  mis- 
demeanor. The  specific  charge  contained  in  the  indictment 
is  in  the  following  language:  '*For  that  said  W.  A.  Vaughan 
and  W.  N.  Foreacre,  on  the  15th  day  of  July,  in  the  year  1900, 
in  the  county  aforesaid,  did  then  and  there,  unlawfully,  and 
with  force  and  arms,  W.  A.  Vaughan  being  the  superintendent 
of  the  Southern  Railway  Company,  and  W.  N.  Foreacre  being 
the  master  of  trains  of  said  Southern  Railway  Company,  and 
the  officers  having  charge  of  the  business  pertaining  to  the 
running  of  trains  on  said  Southern  Railway,  did  run  a  freight 
train  on  said  Southern  Railway  on  the  Lord's  day,  commonly 
called  the  Sabbath  day,  said  trains  not  having  one  or  more 
car  loads  of  live  stock,  and  said  train  not  being  a  special  fruit, 
melon,  and  vegetable  train,  the  cars  of  which  contained  no 
other  freight  except  perishable  fruits,  melons,  and  vegetables, 
fresh  fish,  oysters,"  etc.  On  arrangement,  the  defendants 
presented  a  demurrer  containing  several  grounds,  which  being 
overruled,  they  excepted. 

We  find  it  necessary,  in  determining  this  case,  to  consider 
only  one  question,  that  is,  whether  the  superintendent  and 
master  of  trains  of  a  railroad  are  subject  to  indictment  for  the 
running  of  a  freight  train  over  the  railroad  of  a  company  of 
which  they  are  officers,  in  violation  of  law,  in  the  absence  of 
allegations  that  such  company  had  no  superintendent  of  trans- 
portation, and  that  the  persons  indicted  had  charge  of  the  trans- 
portation department  of  such  company.  The  presentment 
was  founded  on  Pen.  Code,  §  420,  which,  omitting  cer- 
tain exceptions  therein  named,  declares  that  **if  any  freight- 
train  *  ♦  ♦  shall  be  run  on  any  railroad  on  the  Sabbath 
day,  the  superintendent  of  transportation  of  such  railroad 
company,  or  the  officer  having  charge  of  the  business  of  that 
department  of  the  railroad,  shall  be  liable  to  indictment  in 
each  county  through  which  such  train  shall  pass,  and  shall  be 
punished  as  for  a  misdemeanor. "  It  is  declared  by  the  same 
Code,  §  421,  that,  on  the  trial  for  a  violation  of  the  terms  of 
the  section  just  cited,  it  shall  not  be  necessary  to  allege  or 
prove  the  name  of  any  employee  engaged  on  such  train,  but  it 
shall  be  sufficient  to  prove  that  the  train  was  run.  The  stat- 
ute was  enacted,  in  the  exercise  of  the  police  power  inherent 
in  the  state,  for  the  purpose  of  preventing  a  violation  of  the 
Sabbath  day.  It  will  be  noted  that  it  is  not  sought  to  impose 
a  penalty  on  the  railroad  corporation  for  a  violation  of  this 
law,  but  the  means  for  enforcing  the  statute  is  by  the  indict- 
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ment  of  a  particular  officer  of  the  corporation.  One  who  is 
merely  engaged  as  an  employee  in  the  running  and  operation 
of  the  train  commits  no  offense  under  the  terms  of  the  stat- 
ute, and,  as  was  ruled  in  the  case  of  Craven  v.  State,  109 
Ga.  266,  34  S.  E.  561,  the  trainmaster  as  such  is  not  liable  to 
indictment  for  a  violation  of  the  statute.  The  act  names  the 
particular  officer  of  the  railroad  corporation  over  whose  line 
the  train  was  run,  who  is  liable  to  indictment.  It  declares 
that  '*the  superintendent  of  transportation  of  such  railroad 
company,  or  the  officer  having  charge  of  the  business  of  that 
department  of  the  railroad,  shall  be  liable,**  etc.  Inasmlich 
as  the  statute  declares  which  particular  officer  of  the  corpora- 
tion shall  be  liable  for  a  violation  of  the  law,  no  other  than 
the  one  so  named  can  be  lawfully  convicted.  It  can  easily  be 
conceived  that  a  railroad  company  could  not  easily  run  and 
operate  its  trains  unless  direct  authority  had  been  given  to 
some  officer  or  agent  to  cause  the  same  to  be  done.  The  con- 
templation of  the  statute  is  that  where  a  freight  train  has  been 
run  on  the  Sabbath  day  in  violation  of  law,  if  the  railroad 
company  over  whose  line  such  train  has  been  operated  has  a 
superintendent  of  transportation,  that  officer,  and  that  officer 
alone,  shall  be  liable  to  indictment  for  this  infraction  of  the 
law.  If,  however,  such  company  has  no  officer  with  the 
powers  of  and  designated  as  the  superintendent  of  transpor- 
tation, then  that  officer  of  the  company  who  has  charge  of  the 
business  of  the  transportation  department  of  the  railroad  shall 
be  liable  to  indictment.  It  is  not  at  all  contemplated  that 
two  persons  occupying  different  relations  to  the  company 
shall  be  equally  indictable,  but  it  is  contemplated  that  one 
person  shall  be  punished,  and  that  person  shall  be  the  one  who 
has  general  charge  of  the  transportation  department  of  the 
company.  If  the  train  was  in  fact  not  run  and  operated  under 
his  direction,  he  cannot  be  convicted,  because  in  section  421 
it  is  declared  that  the  defendant  may  justify  himself  by  prov- 
ing that  the  employees  engaged  on  the  train  acted  in  direct 
violation  of  his  orders  and  rules.  So  that  no  indictment  will 
lie  under  this  section  against  any  other  person  than  the  super- 
intendent of  transportation  of  such  railroad,  if  there  be  such 
officer.  If  there  be  none,  then  that  officer  of  the  company 
who  has  charge  of  the  business  of  the  transportation  depart- 
ment is  subject  to  indictment. 

It  is  possible,  but  scarcely  conceivable,  that  there  may  be 
two  persons  with  equal  authority  in  charge  of  the  transporta- 
tion department.  In  that  event,  we  think  that  the  provision 
for  indictment  could  properly  be  directed  against  him  under 
whose  orders  the  train  was  run.  The  indictment  we  are  con- 
sidering does  not  allege  that  the  Southern  Railway  Company 
has  no  superintendent  of  transportation,  but  it  places  the  lia- 
bility for  the  running  of  the  freight  train  on  two  officers  hav- 
ing different  and  distinct  duties, — one  the  superintendent,  the 
other  the  master  of  trains.     In  the  Craven  Case,  cited  above, 


28  Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

Central  of  Georg^ia  Ry.  Co.  v,  Murphej 

it  appeared  that  the  accused  was  a  trainmaster  who  directed 
the  making  up  of  the  train,  the  selection  of  the  crew,  etc. ; 
under  orders  of  a  superior  officer,  and  it  was  ruled  that  he  wste 
not  subject  to  indictment  under  this  statute,  and,  in  the  course 
of  his  opinion,  Mr.  Justice  Fish  said  on  this  point:  **It  is 
quite  apparent  that  this  section  means  to  provide  a  punish- 
ment for  only  the  officer  who  is  primarily  responsible  for  the 
running  of  a  freight  train  on  Sunday,  that  is,  the  officer  hav- 
ing charge  of  the  business  of  the  transportation  department  of 
the  company,  who  is  usually  the  superintendent  of  transporta- 
tion. The  various  subemployees  who,  under  the  orders  of 
such  an  officer,  arrange  for  and  actually  engage  in  the  running 
of  the  train,  are  not  subject  to  indictment  under  this  statute. '  * 
It  is,  however,  replied  that  the  indictment  further  charges 
that  the  superintendent  and  master  of  trains  named  were**the 
officers  having  charge  of  the  business  pertaining  to  the  run- 
ning of  trains  on  said  Southern  Railway."  It  will  be  noted, 
however,  that  the  officer  having  charge  of  the  business  per- 
taining to  the  running  of  trains  is  not  made  the  subject  of 
indictment,  but  only  the  officer  who  has  charge  of  the  busi- 
ness of  the  transportation  department  of  the  railroad.  It 
may  fairly  be  assumed  that  many  persons  engaged  in  different 
capacities  with  a  railroad  company  had  charge  of  business 
** pertaining  to  the  running  of  the  trains."  But  it  is  not  on 
them  that  the  statutory  penalty  is  to  be  imposed  for  a  viola- 
tion of  the  law.  It  is  only  upon  that  person  who  has  charge 
of  the  business  of  the  transportation  department.  To  meet 
the  requirements  of  the  statute,  if  the  Southern  Railway,  over 
which  it  was  alleged  the  freight  train  was  run  on  Sunday,  had 
a  superintendent  of  transportation,  he,  only,  could  be  indicted. 
If  that  company  did  not  have  a  superintendent  of  transporta- 
tion, then  only  the  officer  having  charge  of  the  business  of  the 
transportation  department  of  that  railroad  company  was  lia- 
ble to  indictment.  If  our  construction  of  this  statute  is  cor- 
rect, it  follows  that  no  conviction  of  either  of  the  persons 
named  in  the  presentment  could  lawfully  be  had,  and  that  the 
demurrer  should  have  been  sustained  on  the  ground  above  set 
out. 

Judgment  reversed.     All  the  justices    concurring,    except 
LUMPKIN,  P.  J.,  absent  on  account  of  sickness. 


Central  of  Georgia  Ry.  Co.  v.  Murphey  ei  al. 

{Supreme  Court  of  Georgia,  Jan.  p,  igoj.) 
[43  S.  E.  Rep.  265.] 

Connecting   Carriers— I njut7    to    Freight — Compulsory  Giving  of  ln« 

formation— Constitutionality  of  Statute. 

Civ.  Code,  {{  2317,  2318,    provides:  *'When   any    freififht    that    has 

t>een  shipped,  to  be  conveyed  by  two  or  more  common  carriers  to   its 

destination,  where,  under  the  contract  of  shipment  or  by  law,  the  re« 
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aponsibilitj  of  each  or  either  shall  cease  upon  delivery  to  the  next 
4n  good  Older,'  has  been  lost,  damaged  or  destroyed,  it  shall  be  the 
dnty  of  the  initial  or  any  connecting  carrier,  upon  application  by 
the  shipper,  consignee,  or  their  assigns,  within  thirty  days  after  ap- 
plication, to  trace  said  freight  and  inform  said  applicant,  in  writing, 
when,  where,  how,  and  by  which  carrier  said  freight  was  lost,  dam- 
aged, or  destroyed,  and  the  names  of  the  parties  and  their  official 
position,  if  any,  by  whom  the  truth  of  the  facts  set  out  in  said  in- 
formation can  be  established.  If  the  carrier  to  which  application  is 
made  shall  fail  to  trace  said  freight  and  give  said  information  in 
writing,  within  the  time  prescribed,  then  said  carrier  shall  be  liable 
for  the  value  of  the  freight  lost,  damaged,  or  destroyed,  in  the  same 
manner  and  to  the  same  extent  as  if  said  loss,  damage,  or  destruction 
occurred  on  its  line":  held,  that  the  provisions  of  th^se  sections  are 
not  unreasonable  and  arbitrary,  either  as  to  the  substantial  require- 
ments thereof,  or  as  to  the  time  within  which  the  requirements  must 
be  met.  Nor  are  they  such  a  regulation  of  interstate  commerce  as  to 
be  beyond  the  power  of  the  state.  Nor  do  the  sections  infringe  **the 
correlative  liberty  of  silence."  Nor  do  they  amount  to  '^compulsory 
private  discovery"  by  '^statutory  terror."  Nor  are  they  unconstitu- 
tional and  void  for  any  other  reason  set  forth  in  the  present  case. 

Same — Same — Same —  Partie  8. 

An  action  under  the  provisions  of  the  statute  above  quoted,  brought 
in  the  name  of  the  shipper,  is  well  brought,  though  it  appears  that 
the  shipper  is  not  the  owner  of  the  goods. 

Same — Same — Same — Evidence. 

£ven  if  the  fact  that  it  was  impossible  to  obtain  the  information 
required  by  the  statute  within  the  time  specified  therein  would  relieve 
the  carrier  from  liability,  the  evidence  offered  to  show  that  it  was  im- 
possible to  so  obtain  the  information  did  not  have  this  effect,  and  was 
therefore  properly  rejected. 

New  Trial. 
There  was  no  error  requiring  the  granting  of  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Pike  county;  E.  J.  Reagan> 
Judge. 

Action  by  A,  O.  Murphey  &  Hunt  against  the  Central  of 
Georgia  Railway  Company.  Judgment  for  plaintiffs,  and 
defendant  brings  error.     Affirmed. 

Hall  &  Cleveland  and  R.  L.  Berner,  'for  plaintiff  in  error. 
W.  W.  Lambdin,  for  defendants  in  error. 

COBB,  J.  A.  O.  Murphey  &  Hunt,  a  partnership,  brought 
suit  against  the  Central  of  Georgia  Railway  Company,  alleg- 
ing that  they  had  shipped  over  the  lines  of  the  defendant 
company  a  car  load  of  grapes  from  Barnesville,  Ga.,  consigned 
to  Rocco  Bros.,  Omaha,  Neb.;  that  the  shipment  was  under 
a  contract  which  provided  that  the  responsibility  of  each 
carrier  should  cease  upon  delivery  **in  good  order"  to  the  next 
carrier;  that  when  the  grapes  reached  Omaha  they  were  in  a 
damaged  condition,  the  amount  of  the  damages  that  the 
plaintiff  sustained  by  the  failure  to  deliver  the  grapes  in  good 
order  at  their  destination  being  set  forth  in  the  petition;  that 
on  August  20,  1897,  the  plaintiffs  made  to  the  defendant  an 
application  in  ^vriting,  in  which  they  requested  the  company 
to  trace  the  freight,  and  inform  plaintiffs  in  writing  when, 
where,  how,  and  by  which  carrier  the   freight  was  damaged, 
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and  the  names  of  the  parties,  and  their  official  position,  if 
any,  by  whom  the  truth  of  the  facts  could  be  established ; 
that  the  defendant  failed  to  trace  the  freight  and  give  the 
information  within  30  days,  as  required  by  law ;  and  that  by 
reason  of  this  conduct  the  defendant  became  indebted  to  the 
plaintiffs  in  the  amount  set  out  in  the  petition.  The  defend- 
ant demurred  to  the  petition,  upon  the  following  grounds: 
(i)  Because  the  petition  sets  forth  no  cause  of  action,  and 
under  the  allegations  thereof  the  plaintiffs  are  not  entitled  to 
recover.  (2)  The  contract  referred  to  in  the  petition  not  being 
one  for  a  through  carriage,  the  petition  is  defective  in  that  it 
does  not  allege  that  the  loss  or  damage  pccurred  on  the  defend- 
ant's road,  nor  is  it  alleged  that  the  freight  was  not  delivered 
to  the  next  carrier  in  good  order.  (3)  Because  the  act  of  the 
general  assembly  embraced  in  Civ.  Code,  §§  23 17-23 18,  under 
which  the  plaintiffs'  action  is  brought,  is  unconstitutional  and 
void,  in  that  it  requires  the  defendant  to  furnish  evidence  to 
the  plaintiffs  for  the  purpose  of  a  personal,  private  claim  or 
lawsuit  touching  the  liability  of  another  corporation,  with 
which  liability  the  defendant  is  in  no  wise  connected  either  by 
contract  or  by  law.  (4)  Because  the  law  under  which  plain- 
tiffs' action  is  brought  imposes  upon  the  defendant  the  duty 
of  hunting  evidence  with  which  plaintiffs  can  make  out  a 
claim  against  another  carrier,  and,  in  the  event  such  evidence 
is  not  reported  within  a  given  time,  the  defendant  is  made 
responsible  for  the  act  of  another  carrier,  with  which  it  had 
no  connection  in  carrying  the  goods,  either  by  contract  or 
otherwise.  **Such  legislative  act  is  not  a  proper  classifica- 
tion of  legislation,  but  is  arbitrary,  and  is  a  violation  of  the 
constitution  of  this  state."  (5)  Because  the  act  under  which 
the  suit  is  brought  impairs  the  obligation  of  the  contract  be- 
tween plaintiffs  and  defendant  for  carrying  the  goods;  the 
defendant  being,  under  the  contract,  exempted  from  liability 
for  damages  to  goods  beyond  its  own  lines.  (6)  Because  the 
law  in  question  requires  the  defendant  to  procure  and  report 
to  plaintiffs  certain  information  within  a  given  time,  and  on 
failure  to  so  report,  then,  without  regard  to  whether  such 
information  could  be  obtained  within  the  time  prescribed, 
and  without  opportunity  to  the  defendant  to  be  heard,  the  act 
imposes  upon  the  defendant  the  penalty  of  paying  damages 
which  were  caused  by  another  railway  company  with  which 
the  defendant  had  no  connection  by  contract  or  otherwise ; 
such  law  denying  to  the  defendant  ** due  process  of  law." 

(7)  Because  the  law  in  question  is  in  violation  of  the  inter- 
state commerce  clause  of  the  constitution  of  the  United  States. 

(8)  Because  such  law  deprives  the  defendant  of  its  property 
without  due  process  of  law.  (9)  Because  the  act  is  contrary 
to  law,  the  constitution,  and  public  policy,  in  that  it  seeks  to 
obtain  information  by  statutory  compulsion,  attaching  a 
penalty  to  the  failure  to  produce  information  which  the 
various  railroads  are  entitled  to  withhold,  if  they  desire  to  do 
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SO,  under  the  correlative  liberty  of  silence  guarantied  by  the 
constitution.  The  demurrer  was  overruled,  and  the  case  pro- 
ceeded to  trial,  and  resulted  in  a  verdict  in  favor  of  the  plain- 
tiffs. A  motion  for  a  new  trial  filed  by  the  defendant  was  also 
overruled.  The  defendant  assigns  error  upon  the  judgment 
overruling  the  demurrer  and  the  judgment  refusing  to  grant  a 
new  trial. 

I.  This  suit  was  brought  under  the  provisions  of  Civ.  Code, 
§§  23 1 7-23 1 8,  which  are  quoted  in  the  first  headnote.  The 
petition  set  forth  a  cause  of  action  if  the  law  in  question  is 
valid.  In  passing  upon  the  assignment  of  error  complaining 
that  the  court  erred  in  overruling  the  demurrer,  it  becomes 
necessary  to  determine  only  one  question,  and  that  is  whether 
this  law  is  unconstitutional  for  any  reason  assigned  in  the 
demurrer.  If  it  is  a  valid  law,  the  other  grounds  of  the 
demurrer  not  relating  to  the  constitutionality  of  the  law  were 
not  w^ell  taken.  We  do  not  think  the  statute  is  subject  to  any 
of  the  exceptions  taken  in  the  demurrer.  It  is  too  well  settled 
now  to  admit  of  question  that,  when  private  property  is 
**affected  with  a  public  interest,'*  the  owner  of  such  property 
*' grants  to  the  public  an  interest  in  such  use,  and  must,  to  the 
extent  of  that  interest,  submit  to  be  controlled  by  the  public 
for  the  common  good,  as  long  as  he  maintains  the  use.  * '  Munn 
v.  Illinois,  94  U.  S.  113,  24  L.  Ed.  jj.  It  is  also  equally  well 
settled  that  the  incorporation  of  a  railroad  company  by  a  state, 
and  the  granting  to  it  special  privileges  to  carry  out  the  object 
of  incorporation,  particularly  the  authority  to  exercise  the 
state's  right  of  eminent  domain,  and  the  obligation  assumed 
by  the  acceptance  of  the  charter  to  transport  all  persons  and 
merchandise  upon  like  conditions  and  for  reasonable  rates, 
affect  the  property  and  employment  with  a  public  use,  and 
thus  subject  the  business  of  the  company  to  legislative  control 
in  the  interest  of  the  public.  Banking  Co.  v.  Smith,  128  U. 
S.  174,  9  Sup.  Ct.  47,  32  L.  Ed.  377.  It  becomes  necessary  to 
determine  in  the  present  case  whether  the  statute  in  question 
is  of  such  a  character  as  to  come  within  the  principles  just  re- 
ferred to.  A  railroad  company  is  not  compelled  to  make  a 
contract  to  fgrward  goods  beyond  its  own  line.  Coles  v. 
Banking  Co.,  86  Ga.  251,  12  S.  E.  749,  45  Am.  &  Eng.  R. 
Cas.  328.  See,  also.  State  v.  Railroad  Co.,  104  Ga.  437,  30 
S.  E.  891.  But  when  it  receives  goods  consigned  to  a  point 
beyond  the  terminus  of  its  own  line  it  undertakes  to  trans- 
port them  to  their  destination,  and,  if  the  goods  are  lost,  it 
will  be  liable  therefor  in  the  absence  of  a  contract  otherwise 
limiting  its  liability.  Falvey  v.  Railroad  Co.,  76  Ga.  597,  2 
Am.  St.  Rep.  58;  Central  Railroad  &  Banking  Co.  v.  Georgia 
Fruit  &  Vegetable  Exchange,  91  Ga.  389,  17  S.  E.  904.  It 
may,  however,  make  a  contract  for  the  transportation  of 
goods  beyond  the  terminus  of  its  own  line,  and  stipulate  in 
such  contract  that  its  liability  shall  cease  when  the  goods  are 
delivered  to  the  next  carrier;  thus  making  itself  liable  only 
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for  damages  or  loss  occurring  while  the  goods  are  in  its  pos- 
session. Banking  Co.  v.  Avant,  8o  Ga.  195,  5  S.  E.  78;  Rail- 
road Co.  V.  Shomo,  90  Ga.  500,  16  S.  E.  220.  In  many 
instances  it  is  to  the  interest,  not  only  of  the  shipper,  but  also 
of  the  carrier,  that  the  contract  entered  into  should  provide 
for  a  through  shipment  of  goods  to  their  destination  over  the 
connecting  lines  of  the  initial  carrier.  In  order  to  secure 
business  where  the  goods  are  to  be  transported  to  a  distant 
point,  it  is  necessary  that  the  carrier  should  have  traffic 
arrangements  with  its  connecting  lines,  by  which  the  shipper 
may  become  entitled  to  a  through  bill  of  lading,  securing 
transportation  over  all  the  lines  between  the  initial  point  and 
the  point  of  destination.  Especially  is  this  true  in  regard  to 
goods  of  a  perishable  nature.  A  carrier  which  holds  itself  out 
to  carry  such  goods  would  secure  little  custom  from  shippers 
of  that  class  of  goods  unless  it  were  in  a  position  to  give  rea- 
sonable assurances  that  the  goods  would  not  be  subjected,  at 
the  terminus  of  the  initial  carrier's  line,  to  the  delays  incident 
to  shipments  upon  a  bill  of  lading  the  undertaking  of  which 
is  accomplished  when  the  goods  reach  the  terminus  of  the 
first  carrier.  The  carrier  may,  under  the  law,  refuse  to  issue 
bills  of  lading  to  points  beyond  its  own  line,  but  a  carrier  that 
would  adopt  such  a  rule  would  do  little  business  in  the  trans- 
portation of  goods  to  distant  points,  especially  at  places  where 
there  were  other  competing  carriers  who  would  issue  through 
bills  of  lading  to  points  beyond  their  own  lines.  It  thus  being 
often  to  the  interest  of  the  carrier  to  issue  a  through  bill  of 
lading  in  order  that  it  may  secure  business,  and  the  law  allow- 
ing the  carrier  in  such  cases  to  limit  its  liability  to  loss  or  dam- 
age while  on  its  own  line,  is  it  an  unreasonable  requirement, 
when,  under  such  circumstances,  a  loss  occurs  beyond  its  own 
line,  that  the  initial  carrier  shall,  upon  demand,  furnish  to 
the  shipper,  within  a  reasonable  time,  information  as  to  the 
place  at  which  the  loss  or  damage  occurred }  If  a  through 
contract  were  for  the  sole  interest  of  the  shipper,  such  a  re- 
quirement might  be  said  to  be  unreasonable ;  but  when  such 
a  contract  is  at  least  for  the  joint  interest  of  both  in  all  cases, 
and  in  many  instances  the  making  of  such  a  contract  would  be 
the  only  means  of  securing  the  business  for  the  carrier,  it  does, 
not  seem  to  be  beyond  the  bounds  of  reason  to  require  the 
carrier  to  furnish  to  the  shipper  information  as  to  the  point 
at  which  his  goods  were  lost  or  damaged.  It  is  much  easier 
for  the  initial  carrier  to  obtain  this  information  than  it  would 
be  for  the  shipper.  Carriers,  through  business  arrangements 
with  the  connecting  carriers,  are  so  intimately  associated  with 
each  other,  and  each  one  is  so  thoroughly  conversant  with 
the  systems  of  the  others,  that  it  is  much  easier  for  a  carrier  to 
obtain  this  information  than  a  shipper.  In  fact,  it  is  a  prac- 
tical impossibility  in  many  instances  for  the  shipper  to  obtain 
the  information  himself,  and  a  refusal  or  failure  on  the  part  of 
the  initial  carrier,  or  one  of  the  connecting  carriers,  to  under- 
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take  to  locate  the  point  at  which  the  loss  or  damage  occurred, 
amounts  practically  to  a  denial  of  redress  to  the  shipper  of 
goods  that  have  been  lost  or  damaged.  The  well-known  fact 
that,  as  a  general  rule,  the  shippers,  under  such  contracts, 
were  absolutely  helpless  where  the  goods  were  lost  or  damaged^ 
was  the  motive  which  prompted  the  passage  of  the  statute 
now  under  consideration.  The  statute  is  nothing  more  or 
less  than  a  legislative  declaration  that,  where  a  railroad  com- 
pany, in  its  own  interest,  to  secure  business,  makes  a  contract 
to  transport  goods  beyond  its  own  terminus,  and  limits  its  lia- 
bility to  loss  or  damage  upon  its  own  line,  in  the  interest  of 
those  who  deal  with  the  company,  who  come  in  contact  with 
it  as  a  public  carrier,'  in  the  interest  of  shippers, — that  is,  in 
the  interest  of  the  public, — the  railroad  company  making  such 
a  contract  shall,  when  the  goods  are  lost  or  damaged  in 
transit,  be  required  to  furnish  to  the  shipper  such  information 
as  that  he  may  make  a  legal  demand  upon  those  who  are  re- 
sponsible for  the  loss  or  damage.  The. right  to  control  by 
legislative  enactment  in  the  interest  of  the  public  a  corpora- 
tion of  this  character  is  unquestioned,  and  in  the  legislative 
control  of  the  character  indicated  in  the  law  now  under  con- 
sideration we  see  nothing  unreasonable  or  arbitrary.  See,  in* 
this  connection,  Richmond  &  A.  R.  Co.  v.  R.  A.  Patterson 
Tobacco  Co.  (Va.)  24  S.  E.  261,  41  L.  R.  A.  511. 

It  is  said,  though,  that,  even  if  the  statute  in  question  is  a 
reasonable  regulation  in  regard  to  requiring  the  carrier  to 
furnish  the  information  therein  mentioned,  that  provision  is 
unreasonable  which  fixes  the  time  within  which  the  informa- 
tion is  to  be  furnished  before  the  effect  of  the  statute  is  to 
impose  a  penalty  upon  the  initial  carrier  for  the  failure  to  give 
the  information.  Of  course,  if  an  act  of  the  general  assembly 
imposes  a  penalty  upon  an  individual  or  corporation  for  a 
failure  to  perform  a  given  act  within  a  given  time,  and  it  is 
manifest  that  the  character  of  the  act  is  such  that  the  courts 
could  take  judicial  notice  that  it  could  not  be  performed 
within  the  time  required,  then  it  would  be  the  duty  of  the 
courts  to  declare  such  legislation  invalid  as  an  effort  on  the 
part  of  the  lawmaking  body  to  deprive  a  person  of  his  prop- 
erty without  due  process  of  law.  On  the  other  hand,  if  the 
general  assembly  has  a  right  to  declare  that  a  person  shall  do 
a  given  thing,  and  it  provides  that  this  act  shall  be  performed 
within  a  given  time,  and  the  court  cannot  judicially  know  that 
it  is  impossible  to  do  the  thing  required  within  the  time  fixed 
for  its  performance,  then  it  is  not  within  the  power  of  the 
court  to  declare  that  the  legislation  is  invalid  upon  its  face. 
If,  under  the  operation  of  such  a  statute  in  a  given  case,  it 
should  conclusively  appear  that  it  was  impossible  for  a  per- 
son against  whom  proceedings  were  had  under  the  statute  to 
perform,  within  the  time  required  by  the  statute,  the  act 
thereby  imposed,  the  question  as  to  whether  there   would  be 

6RRR-3 


34  Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

Central  of  Georgia  Ry.  Co.  v.  Murphej 

any  liability  under  the  statute  would  arise  as  a  matter  for 
decision.  In  these  days,  when  it  is  a  matter  of  such  common 
knowledge  that  the  courts  judicially  know  that  railroad  com- 
panies engaged  in  the  transportation  of  persons  and  freight 
among  the  several  states  conduct  their  business  with  such 
facility  by  means  of  the  telegraph  and  other  agencies  that, 
when  it  becomes  necessary  in  their  own  interest  to  secure 
information  in  regard  to  the  commonest  details  of  the  simplest 
transaction  they  can  do  so  in  a  very  short  space  of  time,  a 
court  would  stultify  itself  that  would  hold  as  a  matter  of  law 
that  30  days  was  not  a  reasonable  time  for  a  carrier  whose 
principal  office  was  in  Georgia  to  secure  information  as  to 
where  a  car  load  of  grapes  was  lost  or  damaged  which  was 
transported  from  a  point  in  this  state  to  Omaha,  Neb.  If 
information  on  any  point  involving  the  same  amount  of  in- 
vestigation were  needed  for  its  own  business,  it  could  be 
ascertained  in  a  much  less  time  than  30  days,  and  it  is  not 
unreasonable  to  require  that  it  should  use  the  same  degree  of 
diligence  where  one  of  its  shippers  is  interested.  The  case  of 
Wallace  v.  Railway  Co.,  94  Ga.  732,  22  S.  E.  579,  which  lays 
down  the  doctrine  of  ** correlative  liberty  of  silence,"  and  that 
** compulsory  private  discovery' '  cannot  be  enforced  by  ** stat- 
utory terror,"  has  no  application  whatever  to  the  present  case. 
This  is  also  true  of  the  case  of  Railway  Co.  v.  Lackey,  78  111. 
55,  20  Am.  Rep.  259,  where  it  was  held  that  an  act  requiring 
railroad  companies  to  pay  the  costs  of  inquest  and  the  costs 
of  burial  of  all  persons  who  died  on  their  cars  was  invalid,  so 
far  as  it  attempted  to  make  such  companies  liable  where  they 
had  violated  no  law  and  had  been  guilty  of  no  negligence. 
The  same  is  to  be  said  of  the  case  of  Bielenberg  v.  Railroad 
Co.  (Mont.)  30  Pac.  314,  2  L.  R.  A.  813,  where  it  was  held 
that  a  statute  of  Montana  which  provided  that  a  railroad  com- 
pany which  damaged  or  killed  a  horse  should  be  liable  was 
invalid  in  so  far  as  it  imposed  liability  upon  corporations  that 
were  not  negligent  in  the  act  complained  of.  It  certainly  can- 
not be  said  that  the  statute  under  consideration  is  an  impair- 
ment of  the  obligation  of  the  contract  made  by  the  plaintifiFs 
with  the  defendant,  inasmuch  as  the  statute  was  enacted  long 
before  the  contract  was  entered  into.  Nor  is  the  law  under 
review  such  a  regulation  of  commerce  among  the  several 
states  as  to  be  violative  of  that  clause  of  the  constitution  of 
the  United  States  which  grants  to  congress  the  exclusive  right 
to  regulate  commerce  among  the  several  states.  While  a  reg- 
ulation of  the  character  set  forth  in  the  statute  under  con- 
sideration might,  in  some  remote  degree,  bear  upon  the 
matter  of  interstate  commerce,  it  is  in  no  sense  such  a  regula- 
tion of  that  commerce  as  that  the  state  would  be  inhibited 
from  making  it.  In  a  broad  sense,  any  regulation  which 
touches  at  all  persons  or  instrumentalities  engaged  in  inter- 
state commerce  would  be  a  regulation   of  that  commerce. 
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Still  many  such  statutes  have  been  held  not  to  encroach  upon 

the  right  of  congress  to  control  the  matter  of  commerce  among 

the  several  states.     See,  in  this  connection,  Sherlock  v.  Ailing, 

93  U.  S.  99,  23  L.  Ed.  819;  Smith  v.  Alabama,  124  U.  S.  465, 

8  Sup.  Ct.  564,  31  L.  Ed.  508,  33  Am.   &  Eng.    R.  Cas.  425; 

Railroad  Co.  v.  Solan,  169  U.  S.  133,  18  Sup.   Ct.  289,  42  L. 

Ed.  688 ;  Richmond  &  A.  R.  Co.  v.  R.  A.  Patterson  Tobacco 

Co.,  169  U.  S.  311,  18  Sup.  Ct.  335,  42  L.  Ed.  759;  Railroad 

Co.  v.  Palmer  (Neb.)  56  N.  W.  957,  22  L.  R.  A.  335;  Hart  v. 

Railroad  Co. ,  69  Iowa,  485,  29  N.  W.  597,  27  Am.  &  Eng  R. 

Cas.  59;    Railroad  Co.  v.  Crossland  (Tex.  Civ.  App.)  33  S.  W. 

290;  Williams  v.  Fears,  no  Ga.  584,   35  S.  E.  699,  50  L.  R. 

A.  685,  affirmed  in  179  U.  S.  270,  21   Sup.  Ct.  128,  45   L.  Ed. 

186. 

2.   Having  reached  the  conclusion  that  the  demurrer  was 
properly  overruled,  it  becomes  necessary  to  determine  whether 
the  court  erred  in  refusing  to  grant  a  new  trial.     Complaint  is 
made  that  the  court  erred  in  excluding  the  evidence  of  the 
plaintiff  Murphey  to  the  effect  that  the  fruit  shipped  belonged 
to  his  wife.     There  was  no  error  in  excluding  this  evidence. 
The  plaintiffs  were  the  shippers.     They  were  the  persons  with 
whom  the  contract  of  affreightment  was  made.     They  were 
the  consignors ;  and  it  is  well  settled  that  the  shipper  or  con- 
signor can  bring  an  action  against  the  carrier  for  a  breach  of 
the  contract  of  affreightment,  without  reference  to   whether 
the  shipper  has  any  property,  either  general  or  special,  in  the 
goods  shipped.     See  Carter  v.  Railway  Co.,  in  Ga.  38,  36  S. 
E.  308,  50  L.  R.  A.  354.     In  Lockhartv.  Railroad  Co.,  73  Ga. 
472,  54  Am.   Rep.   883,  the  plaintiff  was  not  only  not  the 
shipper,  but  had  no  interest  whatever  in  the  goods.     The  act 
imder  which  this  suit  is  brought  gives  the  right  of  action  in 
terms  to  the  shipper,  and  provides  that  the  carrier  shall  be 
liable  for  the  value  of  the  goods  lost  or  damaged  in  the  same 
manner  and  to  the  same  extent  as  if  the  loss  or  damage 
occurred  on  its  own  line.     As  the  shipper  had  the  right,  in  the 
event  of  loss  or  damage  on  its  own  line,   to  bring  an  action 
against  the  carrier  under  the  contract,  under  the  statute  the 
shipper  had  a  right  to  bring  an  action  against  the  initial 
carrier  upon  its  failure  to  comply  with  the  terms  of  the  stat- 
ute.    Of  course,  when  the  shipper  recovers,  he  will  hold  the 
recovery  in  trust  for  the  true  owner,  and  there  can  be  no 
additional  recovery  by  the  owner  under  this  statute. 

3.  It  is  contended  further  that  the  court  erred  in  rejecting 
certain  evidence,  consisting  of  correspondence  between  the 
claim  agent  of  the  defendant  and  officers  and  agents  of  the 
lines  over  which  the  grapes  were  transported  from  Bames- 
ville,  Ga.,  to  Omaha,  Neb.,  the  correspondence  consisting  of 
letters  and  telegrams;  and  also  the  evidence  of  the  claim  agent 
that  he  had  charge  of  the  tracing  of  the  freight  in  controversy; 
that  he  instituted  the  search  asked  for  by  the  plaintiffs ;  that 
he  offered  them  the  information  which  he  had  obtained  just 
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one  day  after  the  expiration  of  the  thirty  days  required  by  the 
law,  and  that  it  was  utterly  impossible  to  have  sooner  obtained 
the  information.  While  the  evidence  offered  showed  a  mass  of 
correspondence  by  wire  and  by  mail,  we  cannot  say  that  the 
evidence  would  have  authorized  a  Anding  that  it  was  impossi- 
ble for  the  defendant  to  have  obtained  the  information  within 
30  days.  The  company  seems  to  have  obtained  the  informa- 
tion, or  at  least  a  portion  of  it,  within  31  days,  and  it  would, 
indeed,  be  a  strain  to  say  that  it  was  a  matter  of  impossibility 
to  have  obtained  it  earlier  than  this.  In  these  days,  when  so 
much  can  be  accomplished  in  so  short  a  time,  and  when  those 
in  charge  of  the  affairs  of  the  great  railways  of  the  country  are 
in  thorough  communication  with  each  other  by  the  use  of 
their  own  lines  of  telegraph  as  well  as  the  lines  of  regular 
telegraph  companies,  it  does  seem  to  us  to  be  an  extraordi- 
nary claim  to  be  made  in  behalf  of  such  companies  that  it  is 
an  impossibility,  with  all  of  the  means  at  their  command,  to 
locate  the  place  at  which  a  car  load  of  freight  was  lost  or 
damaged  in  transit  from  Georgia  to  Nebraska,  when  such  car 
can  be  transported  between  the  two  points  within  four  or  five 
days.  If  such  impossibility  exists,  it  is  evidence  only  that 
those  in  charge  of  the  affairs  of  the  company  have  either  not 
sufficient  employees  to  transact  the  business  required  of  the 
companies,  or  the  system  by  which  they  operate  is  defective 
at  some  point.  We  have  reached  the  conclusion  that  the 
statute  is  a  reasonable  regulation,  and  the  companies  who  are 
amenable  to  it  must  adopt  some  system  by  which  the  statute 
can  be  complied  with.  Especially  so  when  there  can  be  no 
question  that  it  is  within  the  power  of  the  company  to  adopt 
a  system  by  which  the  information  can  be  obtained  within 
the  time  fixed  by  law.  It  may  be  said  that  the  ruling  we  now 
make  imposes  a  very  great  burden  upon  railroad  companies. 
Railroad  companies  are  not  required  to  issue  through  bills  of 
lading  beyond  their  own  lines,  and,  if  they  do  not  desire  to 
bear  the  burden  incident  to  through  bills  of  lading  of  this 
kind,  the  remedy  is  in  their  own  hands.  If  a  case  could  arise 
where  it  appeared  that  it  was  really  impossible  for  the  initial 
carrier  to  secure  the  information  within  the  time  fixed  by  the 
statute,  another  and  quite  a  different  question  from  the  one 
now  before  us  would  be  presented.  The  evidence  offered  in 
the  present  case  did  not  make  out  a  case  of  impossibility 
under  any  view  of  it.  It  simply  demonstrated  that  the  system 
of  the  defendant  was  inadequate;  and  railroad  companies,  like 
every  one  else,  must  adapt  their  systems  of  business  to  the 
law  of  the  land. 

4.  The  foregoing  discussion  disposes  of  all  of  the  grounds  of 
the  motion  for  a  new  trial  that  requires  special  notice.  The 
requests  to  charge  were  properlj'^  refused,  and  the  portions  of 
the  charge  complained  of  were  not  erroneous  for  any  of  the 
reasons  set  forth  in  the  motion.  Counsel  stated**  in  the  argu- 
ment that  they  did  not  raise  any  question  as  to  the  amount  of 
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the  verdict,  nor  is  there  anything  in  their  briefs  in  reference 
to  this  subject.  We  find  no  error  which  would  have  required 
the  judge  to  grant  a  new  trial. 

Judgment  affirmed.  All  the  justices  concurring,  except 
SIMMONS,  C.  J.,  disqualified,  and  LUMPKIN,  P.  J.,  absent 
on  account  of  sickness.       

Illinois  Cent.  R.  Co.  r.  Crady. 

[.Court  of  Appeals  of  Kentucky^  Sept.  24, 190a,) 
[69  S.  W.  Rep.  706.] 

Carriers — Passenger  on  Fraight  Train — injury  fronn  Sudden  Starting 
of  Train^^uestion  for  Jury.* 
Where  plaintiff,  a  passenger  on  a  freight  train,  whose  duty  it  was, 
as  defendant  Icnew,  to  loolc  after  a. car  of  live  stoclc,  started  out  of 
the  caboose,  when  the  train  stopped  at  a  station,  to  inspect  the  stocli, 
and,  havinf^r  his  hand  on  the  doorknob,  had  his  thumb  mashed  by  the 
shutting  of  the  door,  caused  bj  a  sudden  jerk  of  the  train,  it  was  a 
question  for  the  jury  whether  the  jerk  was  an  extraordinary  one,  and 
therefore  one  the  risk  of  which  plaintiff  had  not  assumed,  and 
whether  plaintiff  was  in  the  exercise  of  due  care. 

Appeal  from  circuit  court,  Larue  county. 

**Not  to  be  officially  reported.*' 

Action  by  B.  R.  Crady  against  the  Illinois  Central  Rail- 
road Company  to  recover  damages  for  personal  injuries. 
Judgment  for  plaintiff,  and  defendant  appeals.     Affirmed. 

J.  M.  Dickinson,  W.  H.  Marriott,  Twyman  &  Handley,  and 
Pirtle  &  Trabue,  for  appellant. 
McCandless  &  James,  for  appellee. 

WHITE,  J.  The  appellee,  Crady,  while  riding  on  a  freight 
train,  accompanying  a  car  of  live  stock,  was  injured  by  the 
sudden  slamming  of  the  door  of  the  caboose,  and  his  thumb 
mashed  off.  For  this  injury  this  action  is  brought  to  recover 
damages.  The  cause  of  action  is  stated  to  be  the  negligence  of 
the  agents  and  employees  in  suddenly,  violently,  and  unnec- 
essarily stopping  the  train  with  a  jerk  and  jar,  so  as  to  cause 
the  door  to  shut  with  great  force  and  violence,  whereby  appel- 
lee's thumb  was  caught  and  injured.  It  is  alleged  that  at  the 
time  of  this  injury  appellee  was  in  the  act  of  opening  the  door, 
intending  to  go  out  and  see  about  his  stock  in  the  car,  which 
he  attended,  and  that  in  so  doing  he  was  in  the  exercise  of 
due  care.  The  answer  admitted  that  appellee  was  a  pas- 
senger, denied  negligence  on  the  part  of  its  employees,  and 
pleaded  contributory  negligence.  By  reply  contributory  neg- 
ligence was  denied.     A  trial  resulted  in  a  verdict  and  judg- 

*As  to  the  care  due  passengers  on  freight  trains,  see  monograph 
appended  to  West  Chicago  St.  R.  Co.  v.  Tuerk  (111.),  1  R.  R.  R.  1,  24 
Am.  &,  Eng.  R.  Cas.,  N.  8.,  1. 

As  to  the  liability  of  carrierji  for  injuries  to  passenirers  by  jerks 
and  jolts  of  trains  or  cars,  see  monograph  attached  to  Freeman  v. 
Metropolitan  St.  Ry.  Co.  (Mo.),  3  R.  R.  R.  582,  26  Am.  &  Eng.  R. 
Cas.,  N.  S.,  582. 
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ment  for  $350,  and,  after  appellant's  motion  for  new  trial  had 
been  overruled,  it  prosecutes  this  appeal. 

The  principal  question  argued  by  counsel  in  his  brief  is  that 
the  evidence  is  not  sufficient  to  sustain  the  verdict  and  judg- 
ment. He  argues  that,  because  of  a  lack  of  evidence  to  sus- 
tain appellee's  cause  of  action,  the  trial  court  should  have 
given  a  peremptory  instruction  to  find  for  defendant,  and, 
failing  in  that,  the  court  should  have  set  the  verdict  aside. 
It  is  next  insisted  that  the  evidence  shows  that  appellee  was 
guilty  of  such  negligence  contributing  to  his  injury  as  pre- 
cluded a  recovery.  In  our  opinion,  the  evidence  of  appellee, 
if  true,  is  sufficient  to  authorize  a  verdict  in  his  favor.  He 
was  a  passenger  on  the  freight  train,  and  it  was  his  duty,  and 
so  known  to  the  appellant,  to  look  after  the  condition  of  the 
car  of  live  stock.  To  attend  to  this  duty  it  was  necessary  to  go 
out  of  the  caboose  and  make  an  inspection  of  the  stock  in  the 
car.  According  to  appellee,  when  the  train  stopped  at  West 
Point,  he  put  his  hand  on  the  doorknob  to  open  it,  and  when 
he  had  done  so  the  sudden  and  unusual  jerk  came  and  shut 
the  door,  and  mashed  his  thumb.  If  this  be  true  (a  question 
for  the  jury  to  determine),  appellee  was  in  the  exercise  of 
care,  and  his  injury  was  caused  by  some  act  of  negligence  on 
the  part  of  the  appellant's  servants.  The  court  instructed  the 
jury  that  in  riding  on  a  freight  train  appellee  assumed  the 
ordinary  dangers  and  discomforts  of  that  mode  of  travel,  and 
that,  to  entitle  him  to  recover,  the  sudden  stopping  and  jerk- 
ing must  have  been  more  than  the  usual  jerks  and  jars  of  such 
trains, — must  have  been  extraordinary.  While  this  testimony 
of  appellee  is  contradicted  by  appellant's  witnesses,  it  was  not 
the  province  of  the  court  to  pass  on  the  conflict  in  the  evi- 
dence, but  to  submit  that  to  the  jury.  It  has  been  repeatedly 
held  that,  if  there  is  evidence  tending  to  show  a  right  of  re- 
covery, the  case  must  go  to  the  jury,  and  a  peremptory  instruc- 
tion should  be  refused.  Miller  v.  Howard  (Ky.)  39  S.  W.  37; 
Richards  v.  Railroad  Co.  (Ky.)  49  S.  W.  419,  and  cases  cited. 
We  do  not  feel  authorized  to  say  that  the  verdict  is  flagrantly 
ag^ainst  the  evidence,  and,  unless  that  be  the  case,  we  will  not 
reverse  a  judgment  on  account  of  failure  of  testimony.  The 
instructions  given  fairly  presented  the  law  of  this  case. 
There  appears  no  error  in  the  record  prejudicial  to  the  sub- 
stantial rights  of  the  appellant. 

The  judgment  is  affirmed,  with  damages. 


Lawshe  ».  Tacoma  Railway  &  Power  Co. 

{Supreme  Court  of  IVas  king  ion,  Sept,  75,  igo2, ) 

[70  Pac.  Rep.  118.] 

Carriars^Straet  Railways— Transfers— Mistake  of  Agent— Substantial 
Damages. 
A  passenger   on    a   street  car  line  on    which  the  company  issued 
transfers  to  its  various  connecting  lines  received  from  the  conductor 
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a  transfer  to  a  line  other  than  the  one  to  which  he  had  requested  one. 
Not  noticing*  the  mistake,  he  presented  it  to  the  conductor  on  the  line 
to  which  he  had  requested  a  transfer,  who  refused  to  accept  it.  The 
passenger  declined  to  pay  further  fare,  and  was  ejected :  held^  that 
■iDce  the  passenger  was  under  no  obligation  to  make  a  technical  ex- 
amination of  the  transfer  slip,  and  since  the  company  was  responsi- 
ble for  the  mistake  of  its  agent,  it  was  liable  in  substantial  damages 
for  the  breach  of  contract  occasioned  thereby,  though  the  conductor 
called  upon  to  correct  the  mistake  was  not  the  one  who  had  made  it. 

Appeal  from  superior  court,  Pierce  county ;  W.  H.  Snell,. 
Judge. 

Action  by  Henry  Lawshe  ag^ainst  the  Tacoma  Railway  & 
Power  Company.  From  a  judgment  for  defendant,  plaintiff 
appeals.     Reversed. 

Hudson  &  Holt,  for  appellant. 

B.  S.  Grosscup  and  A.  G.  Avery,  for  respondent. 

DUNBAR,  J.  Defendant,  as  a  common  carrier  of  pas- 
sengers, operates  in  Tacoma  a  street  car  line  on  Pacific 
avenue,  and  issues  transfers  to  various  connecting  lines  also 
operated  by  it.  Plaintiff  became  a  passenger  upon  the  Pacific 
avenue  line,  and  requested  a  transfer  to  the  I  street  line.  By 
a  mistake  of  the  conductor,  instead  of  being  given  this  trans- 
fer he  was  given  a  transfer  to  another  line.  Not  noticing  the 
mistake,  plaintiff  presented  this  transfer  to  the  conductor  of 
the  I  street  car,  who  refused  to  accept  it  and  demanded  fare. 
Plaintiff  declined  to  pay  fare,  and  was  put  off  the  car.  He 
now  sues  for  damages  on  account  of  the  ejection.  The  com- 
plaint, which,  in  substance,  embodied  the  statement  made 
above,  was  demurred  to  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer 
was  sustained,  judgment  was  entered,  and  from  such  judgment 
plaintiff  appeals. 

It  is  insisted  by  the  respondent  (defendant)  that  the  carrier 
of  passengers  has  a  right  to  make  reasonable  rules  and  regula- 
tions for  the  conduct  of  its  business,  and  that  it  is  a  reason- 
able regulation  to  require  a  passenger  to  procure  and  exhibit  to 
the  conductor  a  ticket  evidencing  his  right  to  ride ;  that  he  must 
make  his  contract  known  to  the  conductor,  and  it  can  be  so 
made^known  only  by  exhibiting  the  proper  ticket ;  that  if  he 
fails  to  exhibit  the  proper  ticket,  although  his  failure  is  due 
to  a  mistake  of  an  employee  of  the  company,  and  he  has  in 
fact  contracted  for  passage,  still  he  may  be  ejected ;  and  that 
his  only  remedy  is  to  sue  for  the  recovery  of  his  fare.  On 
this  subject  there  seems  to  be  a  wide  divergence  of  opinion, 
as  indicated  by  the  decisions.  Respondent  asserts  that  there 
is  not  an  irreconcilable  conflict  of  authority  upon  this  subject ; 
that  the  fundamental  rules  and  the  reasons  underlying  them 
support  the  doctrine  that  the  appellant  cannot  recover  under 
the  circumstances  of  this  case;  and  it  is  insisted  that  the 
appellant  does  not  cite  a  single  case  exactly  in  point  upon  its 
facts  with  the  case  at  bar.     An  examination  of  the  authorities 
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satisfies  us  that  not  only  is  there  an  irreconcilable  conflict  in 
the  authorities,  bat  that  the  weight  of  authority  and  the  better 
reason  sustain  the  appellant's  right  to  recover;  that,  while  the 
circumstances  of  the  cases  cited  by  appellant  in  most  instances 
differ  slightly  from  the  circumstances  of  this  case,  the  prin- 
ciple governing  is  identical.  It  is  true  that  the  company  has 
a  right  to  make  regulations  governing  its  traffic ;  but  those 
regulations  are  for  the  benefit  of  the  company,  they  are  to  a 
certain  extent  technical,  and  are  understood  only  by  the 
officers  of  the  company  and  by  travelers  who  are  exceedingly 
familiar  with  them.  In  Huffordv.  Railroad  Co.,  64  Mich.  631, 
31  N.  W.  544,  8  Am.  St.  Rep.  859,  which  it  is  claimed  over- 
ruled some  of  the  earlier  cases  holding  to  the  opposite  doctrine, 
and  which  we  think,  in  substance,  does  overrule  them,  it  was 
held  that  plaintiff  had  a  right  to  rely  upon  the  agent's  state- 
ments, and  that  the  ticket  so  delivered  by  him  was  the  evi- 
dence agreed  upon  by  the  parties  by  which  the  defendant 
should  thereafter  recognize  the  rights  of  the  plaintiff  in  the 
contract  thus  made  with  the  agent,  and  was  conclusive  upon 
the  subject,  and  that  passengers  were  not  required  to  know  the 
rules  and  regulations  made  by  the  directors  of  a  railroad  com- 
pany for  the  control  of  the  action  of  its  agents  and  the  man- 
agement of  its  affairs.  In  passing  upon  the  question,  the 
court  said:  **There  seems  to  be  no  question  but  that  the 
plaintiff  purchased  his  ticket  of  an  agent  of  the  company  who 
had  the  right  to  sell  the  same  and  receive  the  plaintiff's 
money  therefor ;  that  the  ticket  covered  the  distance  between 
the  two  stations,  and  was  purchased  by  the  plaintiff  in  per- 
fect good  faith ;  that  the  ticket  was  genuine,  and  was  issued 
by  the  company,  and  was  one  which  its  agents  had  a  right  to 
sell  to  passengers.  The  plaintiff  had  a  right  to  rely  upon  the 
statements  of  the  agent  that  it  was  good  and  entitled  him  to 
a  ride  between  the  two  stations.  It  was  a  contract  for  a  ride 
between  the  two  stations,  that  the  defendant's  agent  had  a 
right  to  make,  and  did  make,  with  the  plaintiff.  The  ticket 
given  by  the  agent  to  the  plaintiff  was  the  evidence  agreed 
upon  by  the  parties  by  which  the  defendant  should  thereafter 
recognize  the  rights  of  plaintiff  in  his  contract;  and  neither 
the  company,  nor  any  of  its  agents,  could  thereafter  be  per- 
mitted to  say  the  ticket  was  not  such  evidence,  and  conclusive 
upon  the  subject.  Passengers  are  not  interested  in  the  inter- 
nal affairs  of  the  companies  whose  coaches  they  ride  in,  nor 
are  they  required  to  know  the  rules  and  regulations  made  by 
the  directors  of  the  company  for  the  control  of  the  action  of 
its  agents  and  the  management  of  its  affairs."  In  this  case 
the  ticket  was  represented  by  the  conductor  to  carry  the  pas- 
senger to  a  certain  place,  but  was  not  in  fact  a  ticket  which 
"would  entitle  a  passenger  to  ride  to  such  place.  In  further 
speaking  of  the  right  of  the  plaintiff  to  rely  upon  the  repre- 
sentations of  the  conductor,  the  court  said:  **A11  sorts  of 
people  travel  upon  the  cars;  and  the  regulations  and  manage- 
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ment  of  the  company's  business  and  trains  which  would 
not  protect  the  educated  and  uneducated,  the  wise  and  the 
ignorant,  alike,  would  be  unreasonable  indeed."  In  Sloane 
V.  Railway  Co.,  iii  Cal.  668,  44  Pac.  320,  4  Am.  &  Eng.  R, 
Cas.,  N.  S.,  182,  32  L.  R.  A.  193.  It  was  held  that,  for  the 
purpose  of  a  right  of  action  for  the  tort  of  a  railroad  company, 
it  is  not  material  that  different  acts  of  tort  were  committed 
by  different  agents  of  the  railroad  company ;  and  the  liability 
of  the  railroad  company  is  the  same  where  one  conductor  took 
up  the  ticket  of  the  passenger,  and  required  a  change  of  cars, 
without  giving  to  the  passenger  any  evidence  of  the  right  of 
passage,  and  the  conductor  upon  the  other  train  excluded  the 
passenger  for  failure  to  exhibit  such  evidence,  as  if  both  acts 
had  been  done  by  one  conductor.  The  circumstances  of  the 
case  were  exactly  parallel  with  the  circumstances  of  the  case 
at  bar,  excepting  that  in  the  former  instance  the  passenger 
had  no  evidence  of  the  contract,  while  in  the  case  at  bar  the 
evidence  was  defective.  A  case  exactly  in  point  is  O'Rouke 
v.  Railway  Co.  (Tenn.  Sup.)  52  S.  W.  872,  46  L.  R.  A.  614, 
76  Am.  St.  Rep.  639,  where  it  was  held  that  a  passenger  who 
was  ejected  from  a  street  car  to  which  he  had  transferred  from 
another  car,  because  his  transfer  checks  were  improperly 
punched  by  the  conductor  of  the  first  car,  can  recover  there- 
for, where,  on  the  refusal  of  the  second  conductor  to  accept 
the  transfer  checks,  and  before  he  was  ejected,  he  made  a 
statement  to  the  conductor  showing  that  the  fault  in  the 
tickets  was  due  to  the  negligence  of  the  first  conductor.  In 
this  case  the  authorities  are  collated  on  both  sides  of  the 
proposition,  a  great  majority  being  cited  in  favor  of  sustain- 
ing the  right  of  recovery ;  and  the  court,  in  the  course  of  its 
remarks,  very  pertinently  said :  **  We  concur  in  the  latter  view, 
and  hold  that  a  person  who  makes  a  valid  contract  is  entitled 
to  passage  according  to  its  terms,  though  the  face  of  the  ticket 
furnished  him  may  not  in  any  true  sense  express  the  contract. 
It  is  the  contract,  and  not  the  ticket,  that  gives  the  right  to 
transportation.  The  ticket  is  but  an  evidence  of  the  contract, 
made  out  and  furnished  by  the  carrier;  and,  if  it  fail  to  dis- 
close the  true  contract,  the  fault  is  with  the  carrier,  and  it  is 
responsible  for  the  natural  consequences  of  the  variance. ' ' 
To  the  same  effect  are  Railway  Co.  v.  Rather  (Tex.  Civ.  App.) 
21    S.  W.  95 1 ;  Same  v.  Copeland  (Tex.  Civ.  App. )  42   S.  W. 

But  outside  of  all  authority,  it  seems  to  us  that  in  accordance 
with  the  general  principles  of  law  the  appellant  should  re- 
cover. It  is  too  plain  for  argument  that  only  the  right  to  sue 
for  the  recovery  of  the  fare  or  a  portion  of  the  fare  received 
by  the  company  will  be  totally  inadequate,  and,  through  the 
plain,  everyday  law  governing  agency,  the  company  is  respon- 
sible for  the  acts  of  its  agent  and  for  his  mistakes.  This  mis- 
take it  was  the  duty  of  the  company  to  correct.  It  must 
necessarily  correct    it  through  .  its    agents.     It    makes  no 
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difference,  in  reason,  that  the  agent  who  was  called  upon  to 
correct  the  mistake  was  another  and  different  agent  from 
the  one  who  made  the  mistake.  They  were  both  agents  of 
the  company,  and  the  act  of  the  first  conductor  was  in  effect  the 
act  of  the  second  conductor,  because  the  acts  of  both  were  the 
acts  of  the  company;  the  company  having,  for  its  own  con- 
venience, intrusted  its  business  to  two  agents  instead  of  one. 
The  contract  was  made  when  the  passenger  paid  the  fare,  and 
it  was  a  contract  not  with  any  particular  agent  of  the  com- 
pany, but  with  the  company  through  its  agents.  The  first 
conductor,  who  made  the  mistake,  was  not  the  agent  of  the  pas- 
senger, but  was  the  agent  of  the  company,  and  his  mistake 
was  therefore  the  mistake  of  the  company.  If  any  other  rule 
prevailed,  the  result  would  be  that  the  company  would  be 
allowed  to  deprive  the  passenger  of  part  of  the  benefit  of  his 
contract  on  account  of  the  mistake  made  by  the  company,  and 
for  which  he  was  in  no  wise  to  blame,  for  he  had  a  right  to 
assume  that  the  conductor  furnished  him  with  the  transporta- 
tion for  which  he  asked  and  for  which  he  paid ;  it  being  abso- 
lutely impracticable  for  passengers  to  make  technical 
examination  of  the  transfer  slips  which  they  receive.  And  he 
ought  to  have  redress  for  the  company*s  violation  of  the 
obligation  which  it  assumed. 

The  cause  will  be  reversed,  with  instructions  to  the  lower 
court  to  overrule  the  demurrer  to  the  complaint. 

REAVIS,  C.  J.,  and  ANDERS,  HADLEY,  and  WHITE, 
JJ.,  concur.  

DiERiG  ».  South  Covington  &  C.  St.  Ry.  Co. 

(Court  of  Appeals  of  Kentucky  ^  March  ^,  1903.) 
[72  S.  W.  Rep.  355.] 

Carriers  of  Passengers— Refusal  to  Carry — Pleading. 

A  complaint  against  a  street  railway  company  alleged  that,  by 
contract  between  the  carrier  and  two  certain  towns,  the  carrier  waa 
bound  to  transport  passengers  from  a  certain  city  to  either  of  snch 
towns  for  one  five-cent  fare,  and  that,  plaintiff  having  taken  passage 
on  a  car  of  defendants,  the  conductor  refused  to  accept  the  five-cent 
fare  offered  for  a  continuous  ride  from  the  city  to  one  of  the  towns: 
held^  that  the  allegation  did  not  amount  to  a  statement  that  defend- 
ant refused  to  carry  plaintiff. 

Same — Refusal  to  Accept  Fare — Arrest*— Liability. 

In  an  action  against  a  railway  company,  the  complaint  alleged  that 
defendant,  by  an  agent,  called  the  police  to  arrest  plaintiff,  and  that 
the  police  illegally  placed  plaintiff  under  arrest,  and  wrongfully  held 
him  as  a  prisoner:  held  that,  in  the  absence  of  an  allega- 
tion that  it  was  done  maliciously  and  without  probable  cause,  the 
complaint  stated  no  cause  of  action  for  false  imprisonment. 

Sufficiency  of  Complaint. 

A  complaint  against  a  railway  company  alleged  that,  by  contract 
between  the  carrier  and  two  certain  towns,  the  carrier  was  bound  to 
transport    passengers   from  a  certain  city  to  either  of  such  towns  for 

*As  to  the  liability  of  carriers  for  the  wrongful  arrest  of  passen« 
gers,  see  next  case  post. 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S  43 

Dierig*  V.  South  Covingtoq,  etc.,  Ry.  0> 

oae  fiye-ceat  fare,  and  that,  plaintiff  having  taken  passage  on  a  car  of 
defendants,  the  conductor  refused  to  accept  the  five-cent  fare  offered 
for  a  continuous  ride  from  the  city  to  one  of  the  towns,  and  that  de- 
fendant«  by  an  agent,  called  on  the  police  to  arrest  plaintiff,  and  that 
they  illegally  placed  plaintiff  under  arrest,  and  wrongfully  held  him 
as  a  prisoner:  held,  that  the  complaint  did  not  state  a  cause  of 
action  for  false  arrest  and  imprisonment. 

Complaint— Separate  Causes  of  Action. 

If  plaintiff  intended  to  endeavor  to  recover  for  violation  of  the 
contract,  and  also  for  illegal  arrest,  the  complaint  stated  two  separate 
and  distinct  causes  of  action. 

Appeal  from  circuit  court,  Campbell  county. 
"Not  to  be  officially  reported." 

Action  by  Herman  Dierig  against  the  South  Covington  & 
Cincinnati  Street  Railway  Company.  From  a  judgment  for 
defendant,  plaintiff  appeals.     Affirmed. 

Geisler  &  Lockhart,  for  appellant. 
L.  J.  Crawford,  for  appellee. 

PAYNTER,  J.  The  petition  in  this  case  reads  as  follows : 
**The  plaintiff  says  that  the  South  Covington  &  Cincinnati 
Street  Railway  Company  is  a  corporation  incorporated  under 
the  laws  of  the  state  of  Kentucky  for  the  purpose  of  maintain- 
ing and  operating  street  railways,  and  for  the  carrying  of  pas- 
sengers upon  said  street  railways;  having  the  capacity  to  sue 
and  to  be  sued.  Plaintiff  says  that  by  contract  made  and 
entered  into  by  and  between  the  cities  of  Bellevue  and  Day- 
ton, in  the  county  of  Campbell,  Kentucky,  with  the  defend- 
ant herein,  in  the  year  1892,  the  defendant,  among  other  things, 
bound  itself  to  transport  passengers  on  one  continuous  ride 
from  Bellevue  and  Dayton,  in  Campbell  county,  Kentucky,  to 
Fountain  Square,  in  the  city  of  Cincinnati,  Ohio,  and  from 
said  Fountain  Square,  or  any  intermediate  point,  to  the  cities 
of  Bellevue  and  Dayton,  Kentucky,  for  one  five-cent  fare,  and 

no  more.     Plaintiff  says  that   on  the  day  of , 

1901,  he  entered  a  Bellevue  and  Dayton  car  of  the  defendant 
in  the  city  of  Cincinnati,  Ohio,  as  a  passenger,  for  the  pur- 
pose of  being  carried  from  said  city  of  Cincinnati  to  the  city 
of  Dayton,  Campbell  county,  Kentucky.  Plaintiff  says  that 
he  offered  to  pay  to  the  conductor  of  said  car  five  cents  for  a 
continuous  ride  from  the  said  city  of  Cincinnati  to  the  said 
city  of  Da3rton.  Plaintiff  says  that  the  conductor  refused  to 
accept  said  five-cent  fare  offered  him  by  the  plaintiff  for  said 
continuous  ride  as  aforesaid,  but  plaintiff  says  that  the  defend- 
ant, in  disregard  and  in  violation  of  its  contract  as  herein 
stated,  did,  upon  the  arrival  of  the  plaintiff  on  the  car  of  the 
said  defendant  in  Newport,  Kentucky,  by  its  agent,  to  wit, 
an  inspector  of  the  cars  of  said  defendant  corporation,  call 
upon  the  police  of  the  city  of  Newport,  Kentucky,  to  arrest 
him  (the  plaintiff),  and  that  at  the  instance  and  by  the  pro- 
curement of  the  said  defendant  the  said  police  did  violently 
lay  hands  upon   the  said  plaintiff,   and   did  wrongfully   and 
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illegally  put  him  under  arrest,  and  take  him  from  said  car,  and 
compel  him  to  go  with  them  to  the  office  of  the  police  of  the 
city  of  Newport,  where  he  (the  plaintiff)  was  held  wrongfully 
and  illegally  and  against  his  will  as  a  prisoner  for  trial,  and 
that  at  said  trial  the  plaintiff  was  dismissed.  Plaintiff  says 
that  by  said  act  or  acts  of  the  defendant,  and  in  violation  of 
its  contract  hereinbefore  cited,  he  was  caused  by  the  aforesaid 
acts  of  the  defendant  great  mental  and  physical  suffering  and 
anguTsh ;  that  he  was  thereby  greatly  damaged,  and  ought  to 
recover  damages  in  the  sum  of  $5,000.**  On  motion,  the 
court  below  ruled  that  the  plaintiff  had  stated  or  attempted 
to  state  two  causes  of  action,  and  therefore  required  him  to 
paragraph  his  petition,  which  he  accordingly  did.  The  plain- 
tiff paragraphed  his  petition  so  that  the  first  paragraph  would 
consist  of  the  averments  of  the  petition  which  preceded  and 
included  the  language  in  the  petition,  to  wit,  **  refused  to 
accept  said  five-cent  fare  offered  him  by  the  plaintiff  for  said 
continuous  ride  aforesaid.*'  The  balance  of  the  petition  after 
the  word  **but,*'  following  the  above  quotation,  was  designated 
as  the  second  paragraph  of  the  petition,  to  which  the  court 
sustained  a  demurrer.  The  plaintiff  failing  to  plead  further, 
the  court  dismissed  the  petition. 

Neither  the  petition,  nor  either  of  its  paragraphs,  states 
a  cause  of  action.  As  to  the  first  paragraph,  there  is  no 
averment  that  the  appellee  refused  to  carry  the  appellant  as 
a  passenger  on  a  Bellevue  and  Dayton  car  from  Cincinnati  to 
Dayton,  Ky.  It  is  averred  that  he  tendered  the  conductor  a 
five-cent  fare  for  the  continuous  ride,  but  the  conductor  re- 
fused to  receive  same.  From  the  averments  of  the  petition, 
the  court  is  unable  to  tell  ^whether  the  conductor  wanted  him 
to  pay  more  for  the  continuous  ride,  or  that  he  desired  to 
carry  him  free.  In  the  second  paragraph  it  is  averred  that 
the  agent  of  the  appellee  called  upon  the  police  of  the  city  of 
Newport  to  arrest  the  appellant,  and  that,  upon  his  procure- 
ment, he  was  wrongfully  and  illegally  arrested  and  taken  from 
the  car  to  the  office  of  the  police  of  the  city  of  Newport,  and 
there  wrongfully  and  illegally  detained,  and  that  he  was  tried 
and  dismissed.  It  is  not  averred  in  this  paragraph  of  the 
petition  for  what  reason  he  was  arrested,  or  upon  what  charge. 
It  is  not  averred  that  it  was  done  maliciously  and  without 
probable  cause.  If  the  second  paragraph  of  the  petition  stated 
a  cause  of  action  in  other  respects,  it  failed  to  do  so  because 
there  was  no  averment  that  the  procurement  of  his  arrest  was 
done  maliciously  and  without  probable  cause.  It  is  unnec- 
essary to  cite  authorities  upon  this  question,  because  the  neces- 
sity of  such  averments  is  so  universally  recognized  as  being 
essential.  If  the  averments  of  the  first  paragraph  were  added 
to  those  of  the  second  paragraph,  then  the  second  paragraph 
would  not  state  a  cause  of  action  for  false  arrest  and  imprison- 
ment. Neither  would  the  addition  of  the  averments  in  the 
second  paragraph  to  those  of  the  first  paragraph  constitute  the 
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essential  averments  of  a  cause  of  action.  If  the  plaintiff  was 
endeavoring  to  recover  upon  the  grounds  that  the  company 
refused  to  carry  him  from  Cincinnati  to  Dayton  for  one  fare, 
and  put  him  off  the  car  because  he  did  not  pay  more,  he  should 
have  made  the  necessary  averments.  If  he  was  endeavor- 
ing to  recover  because  he  was  wongfuUy  arrested  on  some 
charge,  then  he  should  have  made  the  necessary  averments  to 
enable  him  to  maintain  an  action.  If  he  was  endeavoring  to 
recover  for  violation  of  a  contract,  and  also  for  illegal  arrest, 
then  they  were  separate  and  distinct  causes  of  action. 
The  judgment  is  affirmed. 


Brunswick  &  W,  R.  Co.  v.  Ponder. 

{Supreme  Court  of  Georgia,  Feb,  7,  /90J.) 
[43  S.  B.  Rep.  430.] 

Protection  of  Passenger— Arrest  by  Officers.* 

A  railroad  company  is  bound  to  use  extraordinary  diligence  to  pro* 
tect  a  passenger,  while  in  transit,  from  violence  or  injury  by  third 
persona;  but,  where  the  passenger  is  arrested  by  ofiBcers  of  the  law, 
the  company  is  under  no  duty  to  inquire  into  the  legality  of  the  arrest. 

Same — Same. 

Where  such  arrest  by  officers  of  the  law  is  illegal,  but  the  railroad 
company  has  no  notice  of  that  fact,  the  company  is  not  liable  to  the 
passenger  for  a  failure  to  interfere  with  the  officers  and  prevent  the 
arrest,  or  for  stopping  the  train  to  allow  the  officers  to  remove  their 
prisoner  therefrom. 

Same — Same. 

In  such  a  case  the  company  is  under  no  duty  to  see  that  the  officers 
use  only  such  force  as  is  necessary  to  make  the  arrest. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Waycross;  J.   C.  Reynolds,  Judge, 

Action  by  John  Ponder  against  the  Brunswick  &  Western 
Railroad  Company.  Judgment  for  plaintiff.  Defendant 
brings  error.     Reversed. 

W.  E.  Kay,  S.  W.  Hitch,  and  J.  C.  McDonald,  forlplaintiff 
in  error. 
John  T.  Myers,  for  defendant  in  error. 

SIMMONS,  C.  J.  Some  time  in  June,  1901,  Ponder 
boarded  a  passenger  train  of  the  Brunswick  &  Western  Rail- 
road Company  at  Fairfax,  Ga.  He  paid  his  fare  to  Waycross. 
When  the  train  stopped  at  Waresboro,  a  station  intermediate 
between  Fairfax  and  Waycross,  three  men  boarded  the  train, 
assaulted  Ponder,  ind  removed  him  from  the  train.  After 
settling  for  a  small  sum  his  claims  against  the  individuals  who 
assaulted  him.  Ponder  brought  suit  against  the  railroad 
company  for  its  failure  to  protect  him.  The  jury  returned 
a  verdict  for  the  plaintiff  for  $500.     The  company  moved  for 

*^Astothe  liability  of  carriers  for  the  wrongful  arrest  of  passengers,. 
see  notes  at  end  of  case. 
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a  new  trial,  the  judge  overruled  the  motion,  and  the  com- 
pany excepted.  The  evidence  shows  that  when  the  train 
stopped  at  Waresboro  the  conductor  stepped  off  to  assist  the 
passengers  who  were  getting  on  or  off.  While  he  was  so 
engaged,  three  men  boarded  the  train  to  arrest  Ponder; 
entering  the  train  at  a  point  other  than  that  at  which  the  con- 
ductor was  standing.  One  of  these  men  was  marshal  of  the 
town  of  Waresboro,  another  was  the  deputy  marshal,  and  the 
third  was  specially  deputized  by  the  marshal  to  assist  in  mak- 
ing the  arrest.  They  had  no  warrant,  and  seem  to  have 
arrested  Ponder  for  having  failed  to  pay  one  of  them  a  debt. 
They  ordered  him  to  get  off  of  the  train  with  them,  and,  upon 
his  refusal,  began  to  strike  and  beat  him.  At  this  juncture 
the  conductor  came  in,  and  discovered,  for  the  first  time,  that 
the  officers  were  on  the  train,  making  an  arrest.  He  took 
hold  of  ^one  of  them,  and  remonstrated  with  them  all ;  sug- 
gesting that  they  go  on  to  Waycross,  the  train  having  already 
started.  This  they  refused  to  do,  ordering  the  conductor  to 
stop  the  train.  The  conductor,  when  he  came  in,  had  heard 
Ponder  tell  the  officers  that  he  had  paid  them  all  he  owed 
them;  but  the  conductor  made  no  investigation  as  to  the 
charge  against  Ponder,  and  did  not  try  to  ascertain  whether 
the  officers  had  a  warrant.  He  knew  that  the  officers  were 
such,  and  they  had  on  former  occasions  arrested  persons  on 
his  train,  and  taken  them  off.  Upon  their  demand,  he  had 
the  train  stopped  before  it  had  left  the  corporate  limits  of  the 
town.  The  officers  and  Ponder  then  left  the  train.  The 
motion  for  new  trial  complains  that  the  verdict  is  contrary  to 
the  evidence  and  without  evidence  to  support  it,  and  that  the 
court  erred  in  certain  charges  and  refusals  to  charge.  Our 
idea  of  the  law  of  the  case,  as  given  below,  covers  these  assign- 
ments of  error,  and  we  will  not  deal  with  them  separately. 
I.  A  railroad  company  is  bound  to  use  extraordinary  care 
and  diligence  to  protect  its  passengers,  while  in  transit,  from 
violence  or  injury  by  third  persons.  If  a  third  person  boards 
the  train  and  assaults  a  passenger,  it  is  the  duty  of  the  rail- 
road company  to  use  extraordinary  care  to  protect  the  pas- 
senger, and  in  this  state  the  conductor  of  a  train  carrying 
passengers  is  invested  with  all  the  powers  of  a  police  officer. 
Pen.  Code,  §  902.  At  the  same  time,  a  conductor  would  not 
be  justified  in  interfering  with  the  lawful  arrest/»of  one  who 
happened  to  be  a  passenger  on  his  train.  This  much  is  clear. 
The  present  case,  however,  falls  within  an  intermediate  class. 
The  arrest  of  Ponder  was  not  a  lawful  one,  but  of  this  fact  the 
officers  of  the  railroad  company  had  no  notice.  The  arrest 
was  made  by  officers  of  the  law,  acting  under  color  of  their 
office,  and  we  think  the  company  was  under  no  duty  to  inquire 
into  the  legality  of  the  arrest.  The  arrest  was  apparently 
regular,  and,  in  the  absence  of  any  knowledge  or  notice  to  the 
contrary,  the  officers  and  agents  of  the  company  could  assume 
that  it  was  lawful.     The  conductor  knew  that  the  men  making 
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the  arrest  were  ofl&cers,  and  he  had  previously  had  passengers 
on  his  train  arrested  by  them  and  removed  from  the  train. 
While  the  officers  were  attempting  to  arrest  Ponder,  the  latter 
told  them,  in  the  hearing  of  the  conductor,  that  he  had  paid 
them  all  he  owed  them.  This  was  not  of  itself  sufficient  to  put 
the  conductor  on  notice  that  the  arrest  was  for  a  debt.  So  far 
as  he  knew,  it  was  a  claim  by  Ponder  that  he  had  restored  all 
of  the  money  which  he  had  acquired  by  the  commission  of 
some  crime  with  which  he  was  charged,  or  that  he  had 
attempted  illegally  to  settle  some  criminal  prosecution.  The 
arresting  officers  had  no  warrant,  but  in  this  state  an  officer 
may  arrest,  without  warrant,  an  offender  who  is  attempting  to 
escape.  Further  than  this,  the  conductor  did  not  know  of  the 
absence  of  a  warrant,  and  Ponder  did  not  raise  that  question, 
or  represent  to  the  conductor  that  the  arrest  was  unlawful  or 
unauthorized. 

2.  The  conductor  made  a  decided  effort  to  quiet  the  dis- 
turbance on  the  train  and  to  stop  the  assaults  on  Ponder. 
One  of  the  plaintiff^s  witnesses  testified  that  the  conductor 
did  all  that  he  could  have  done.  However  this  may  be,  we 
think  the  failure  of  the  conductor  to  interfere  with  the  officers 
and  prevent  the  arrest  did  not  give  Ponder  any  cause  of  action 
against'the  company.  It  is  essential  to  the  maintenance  of 
the  law  that  its  processes  should  be  promptly  executed,  and 
its  officers  allowed  to  proceed  without  interference,  except  in 
cases  where  such  interference  is  clearly  justified.  It  would 
never  do  to  allow  a  railroad  conductor  to  interfere  with 
officers  of  the  law,  and  prevent  arrest  by  them,  merely  be- 
cause he  did  not  know  whether  or  not  they  were  acting  within 
their  power  and  authority.  If  the  conductor  had  knowledge 
that  the  arrest  was  unlawful,  then  it  would  be  his  duty  to  use 
extraordinary  diligence  to  prevent  it  and  protect  the  pas- 
senger, but  even  in  that  case  the  company  would  not  be  an 
insurer  against  such  arrest.  If  the  conductor  had  notice  that 
the  arrest  was  wrongful,  it  would  be  his  duty  to  make  inquiry 
into  the  matter.  But  where  the  arrest  is  by  officers  of  the 
law,  and  is  apparently  regular,  and  there  is  nothing  to  put  the 
company  on  notice  that  the  arrest  is  illegal,  the  company  can- 
not be  held  liable  for  a  failure  to  interfere  with  the  officers 
and  prevent  the  arrest.  It  was  argued  that  the  conductor  had 
also  actively  aided  in  the  arrest  by  stopping  his  train  to  enable 
the  officers  to  remove  their  prisoner.  This  is  answered  by 
what  has  been  said  above.  The  conductor  was  ordered  to  stop 
the  train,  and,  as  he  had  a  right  to  presume  that  the  arrest 
was  legal,  his  obeying  the  command  of  the  officers  was  no 
breach  of  duty  to  the  passenger.  An  officer  may  stop  a  train 
to  make  an  arrest  of  a  person  thereon.  St.  Johnsbury,  etc. , 
R.  Co.  V.  Hunt,  6o  Vt.  588,  15  Atl.  186,  18  L.  R.  A.  189,  6 
Am.  St.  Rep.  138.  And  certainly  an  officer  may,  after  having 
made  the  arrest,  stop  the  train  to  remove  his  prisoner.  It 
would  have  been  an  interference  with  the  officers  to  have 
carried  them  on  out  of  their  town  while  they  were  endeavor- 
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ing  to  make  an  arrest  within  it.  In  this  particular  case  it 
further  appears  that,  at  the  time  the  train  stopped  upon  the 
command  of  the  officers,  Ponder  had  ceased  resisting,  and 
agreed,  to  get  off. 

3.  One  other  question  remains:  Was  the  railroad  company 
liable  for  allowing  the  arresting  officers  to  use  more  force  than 
was  necessary  to  make  the  arrest?  Ponder  appears  to  have 
been  considerably  beaten  and  bruised,  and  the  evidence  would 
warrant  a  finding  that  more  force  was  used  to  make  the  arrest 
than  was  necessary,  and  that  this  was  evident  to  the  con- 
ductor, or  to  any  one  else  who  was  present.  It  was  argued 
that,  even  if  the  company  was  under  no  duty  to  prevent  the 
arrest,  it  was  still  liable  for  not  seeing  to  it  that  no  unnecessary 
force  was  used.  In  the  first  place,  the  conductor  seems  to 
have  done  what  he  could  to  prevent  this,  and  but  little  force 
was  used  after  he  arrived  upon  the  scene ;  the  violent  assaults 
having  occurred  before  he  discovered  what  was  going  on,  or  had 
time  to  take  part.  Nor  is  there  any  evidence  of  negligence  on 
the  part  of  the  company's  agents  in  not  sooner  discovering 
that  the  officers  were  on  the  train,  endeavoring  to  arrest 
Ponder.  Then,  too,  if  our  conclusion  be  correct,  that  the 
conductor  could  assume  that  the  arrest  was  a  lawful  one,  and 
was  under  no  duty  to  prevent  it,  we  think  the  company  can- 
not be  held  liable  for  the  excessive  force  used.  Ponder  be- 
came the  prisoner  of  the  officers  as  soon  as  they  laid  hold  on 
him,  and  before  he  was  removed  from  the  train.  He  was 
taken  out  from  under  the  protection  of  the  conductor,  as 
against  the  officers  of  the  law.  He  was  then  in  the  custody 
of  the  law,  and,  whether  or  not  the  conductor  or  any  one  else 
was  authorized  to  prevent  the  use  of  unnecessary  force  in 
making  the  arrest,  the  railroad  company  was  m  this  regard  no 
longer  under  any  duty  to  him  as  a  passenger.  See,  in  this 
connection,  Jardine  v.    Cornell,   50  N.  J.  Law,  485,   14  Atl. 

590. 

Judgment  reversed.     All  the    justices  concurring,   except 
LUMPKIN,  P.  J.,  absent  on  account  of  sickness. 

NOTBS. 

CARRIERS     OF    PASSENGERS— LIABILITY     FOR    FALSER 

IMPRISONMENT  AND  ARREST  OF  PASSENGER 

BY  SERVANTS. 
I.  General  Rule. 
II.  What  Constitutes  False  Imprisonment. 

A.  In  General. 

B.  The  Detention  or  Restraint. 

C.  The  Unlawfulness  of  the  Detention  or  Restraint. 

1.  In  General. 

2.  Detention  to  Enforce  Payment  of  Fare. 

3.  Arrest  without  Warrant. 

4.  What  Constitutes  Probable  Cause. 

I.  GENERAL  RULE. 

A  carrier  of  passeng^ers  is  liable  for  the   false   imprisonment   and 
arrest  of  a  passengfer  which  is  made,    or   caused   to    be    made,    by   au 
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servant  when  acting  in  the  line  of  his  duties  or  scope  of  his  employ- 
ment. 

California^ — Trabing  v.  California  Navigation,  etc.,  Co.,  121  Cal. 
137,  53  Pac.  644,  8  Am.  &  Eng.  Corp.  Cas.,  N.  S.,  695. 

Kansas, — Atchison,  etc.,  R.  Co.  v.  Henry,  55  Kan.  715,  41  Pac. 
962,  2  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  418,  29  L.  R.  A.  465. 

New  y;f>rife.— Palmeri  v,  Manhattan  R.  Co.,  133  N.  Y,  261,  30 
N.  E.  1001,  44  N.  Y.  St.  R.  894,  53  Am.  &  Eng.  R.  Cas.  56,  28  Am. 
St.  Rep.  632,  16  L,.  R.  A.  136,  affirming  60  Hun  (N.  Y.)  579,  39  N.  Y. 
St.  Rep.  23,  14  N.  Y.  Supp.  468;  Shea  v.  Manhattan  R.  Co.,  29  N. 
Y.  St.  R.  313,  8N.  Y.  Snpp.  332;  Hamel  z/.  Brooklyn,  etc..  Ferry  Co., 
25  N.  Y.  St.  R.  153,  53  Hun  (N.  Y.)  634,  6  N.  Y.  Supp.  102,  affirmed, 
without  opinion,  in  125  N.  Y.  707,  26  N.  E.  753. 

Texas. — Galveston,  etc.,  R.  Co.  v.  Donahoe,  56  Tex.  162,  9  Am.  & 
Eng.  R.  Cas.  287. 

Krr^xifia.— Norfolk,  etc.,  R.  Co.  v,  Galliher,  89  Va.  639, 16  S.  E.  935. 

West  Virginia.— Gi\l\ng\i7iLm  v.  Ohio,  etc.,  R.  Co.,  35  W.  Va.  588, 
14  S.  E.  243,  51  Am.  &  Eng.  R.  Cas.  222,  29  Am.  St.  Rep.  827,  14 
I<.  R.  A.  798. 

And,  while  there  are  few  decisions  to  that  effect,  it  seems 
that,  in  the  absence  of  ratification  by  the  carrier,  he  is  liable 
only  when  the  servant,  in  effecting  the  wrongful  arrest,  is  acting 
within  the  scope  of  his  employment.  Lezinksy  z^.  Metropolitan,  etc., 
R.  Co.,  %  Fed.  437,  59  U.  S.  App.  588,  12  Am.  &  Eng.  R.  Cas.,  N. 
8.,  55;  Liaffitte  v.  New  Orleans,  etc.,  R.  Co.,  43  La.  Ann.  34,  8  So. 
701,  47  Am.  &  Eng.  R.  Cas.  645,  12  L.  R.  A.  337 ;  Cunningham  v. 
Seattle  Electric  R.,  etc.,  Co.,  3  Wash.  471,  28  Pac.  745,  52  Am.  Sl 
Eng.  R.  Cas.  588.  But  see  St.  Louis,  etc.,  R.  Co.  v.  Franklin  (Tex. 
Civ.  App.  1898),  44  S.  W.  701,  an  action  by  a  passenger  for  damages 
for  false  imprisonment,  in  which  the  court,  answering  defendant's 
proposition  that  a  master  is  not  responsible  for  the  wrongful  act  of 
his  servant  not  done  in  the  scope  of  his  employment,  said:  **The 
principle  is  sound,  but  without  any  application  in  cases  like  this. 
To  one  who  is  a  passenger  of  a  carriets  the  latter  is  liable  for  injury 
inflicted  upon  him  by  its  servant,  in  whatever  capacity  the  servant 
may  be  employed."  If  the  arrest  of  the  passenger  is  within  the 
scope  of  the  servant's  employment  the  carrier  is  liable,  although  the 
servant  may  have  exceeded  his  authority  (Duggan  t/.  Baltimore,  etc., 
R.  Co.,  159  Pa.  St.  248,  28  Atl.  182,  59*  Am.  &  Eng.  R.  Cas.  627,  39 
Am.  St.  Rep.  672,  in  which  it  was  held  that  where  a  railroad  com- 
pany employs  a  person  to  act  for  it  as  a  detective  officer,  and  his 
authority  includes,  expressly  or  by  general  usage  or  consent,  the 
power  to  make  an  arrest  in  the  company's  behalf,  it  will  be  liable  if 
he  wrongfully  makes  an  arrest  without  a  warrant,  although  he  has  not 
been  anthorized  to  make  arrests  without  warrants.  Eichengreen  v. 
Louisville,  etc.,  R.  Co.,  %Tenn.  229,  34  S.  W.  219,  3  Am.  A  Eng.  R. 
Cas.,  N.  S.,  453,  31  L.  R.  A.  702),  or  even  though  he  may  have  acted 
directly  contrary  to  his  instructions.  Thus,  where  the  conductor  of  a 
train  caused  the  arrest  of  one  of  the  passengers,  whom  he  erroneously 
believed  to  be  the  person  who  had  previously  committed  an  assault 
upon  him,  it  was  held  that  the  company  was  liable,  although,  when 
the  occurrence  of  the  assault  upon  the  conductor  had  been  reported  to 
the  management  of  the  road,  he  had  been  instructed  not  to  make  any 
arrest  for  the  assault.  Gulf,  etc.,  R.  Co.  v,  Conder  (Tex.  Civ.  App. 
1900),  58  S.  W.  58.  According  to  the  present  state  of  the  authorities, 
the  rule  governing  the  carrier's  liability  for  the  wrongful  arrest  or 
imprisonment  of  passengers  by  his  servants,  is,  then,  the  same  as 
that  which  governs  the  carrier's  liability  for  the  negligence  of  serv- 
ants (see  note  to  Ivonisville,  etc.,  R.  Co.  v,  Steenberger,  5  R.  R.  R. 
384,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  384) ;  the  liability  of  the  carrier 
depends,  not  upon  whether  the  cirrest  was  authorized,  nor  even  upon 
whether  it  was  forbidden,  by  the' carrier,  but  upon  whether  the  servant 
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vras,  at  the  time,  acting   within  the  line  of  hia  duties  or  the  scope  of 
his  employment. 

II.  WHAT  CONSTITUTES  FALSE  IMPRISONMENT. 

A.  IN  GENERAL. 

The  constituent  elements  of  false  imprisonment  are,  first,  the  de- 
tention or  restraint,  and,  secondly,  the  unlawfulness  of  the  detention 
or  restraint. 

B.  THE  DETENTIOli  OR  RESTRAINT. 

In  order  to  charge  a  carrier  of  passengers  with  liability  to  a  pas- 
senger for  a  false  imprisonment,  there  must  be  a  detention  against 
the  will  of  the  passenger  (see  Sullivan  v.  Old  Colony  R.  Co.,  148 
Mass.  119,  18  N.  E.  678,  1  L.  R.  A.  513),  and  the  detention  must  be 
by,  or  at  the  instance  of,  the  carrier  or  his  servants.  If  the  arrest 
of  the  passenger  is  not  made  by  the  carrier,  or  his  servants,  but  by 
the  police  authorities,  the  carrier  cannot,  of  course,  be  liable  in  an 
action  for  false  imprisonment.  Oppenheimer  v.  Manhattan  R.  Co.,  18 
N.  Y.  Supp.  411.  See  Cunningham  v,  Seattle  Electric  R.,  etc.,  Co.,  3 
Wash.  St.  471,  28  Pac.  745,  52  Am.  &  Eng.  R.  Cas.  588.  Thus  if  the  po- 
lice authorities,  having  information  that  a  passenger  on  a  railroad 
train  is  violating  the  law,  enter  the  train  and  arrest  him,  the  carrier  is 
not  liable.  Claiborne  z/.  Chesapeake,  etc.,  R.  Co.,  46  W.  Va.  363,  33 
S.  E.  262,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  217.  The  conductor  of  a 
train  is  not  required  to  enter  into  a  contest  with  officers  of  the  law, 
by  inquiring  into  their  authority  and  asserting  his  own  in  opposition 
(Duggan  V.  Baltimore,  etc.,  R.  Co.,  159  Pa.  St.  248,  28  Atl.  182,  59 
Am.  Sl  Eng.  R.  Cas.  627,  39  Am.  St.  Rep.  672),  and,  therefore,  that 
the  arrest  of  a  passenger  upon  his  train  is  made  without  authority  or 
probable  cause  does  not  make  the  railroad  company  liable  for  the 
false  imprisonment.  Owens  v.  Wilmington,  etc.,  R.  Co.,  126  N. 
Car.  139,  35  S.  E.  259,  78  Am.  St.  Rep.  642.  Nor  is  the  carrier  liable 
for  the  wrongful  arrest  of  a  passenger  merely  because  the  conductor 
points  him  out  to  an  officer  who  is  in  search  of  him.  Owens  v.  Wil- 
mington, etc.,  R.  Co.,  126  N.  Car.  139,  35  S.  E.  259.  But  the  carrier 
may  be  liable  if  the  conductor  takes  part  in  the  unlawful  arrest.  Thus, 
if  the  conductor  of  a  train,  who  has  received  telegraphic  orders  from 
one  of  the  company's  detectives  to  arrest  one  of  the  passengers,  par- 
ticipates in  the  unlawful  arrest  of  the  passenger  by  officers  who  have 
been  called  for  the  purpose,  the  company  is  liable.  Duggan  v,  Balti- 
more, etc.,  R.  Co.,  159  Pa.  St.  248,  28  Atl.  182,  59  Am.  &  Eng.  R. 
Cas.  627,  39  Am.  St.  Rep.  672.  And  the  carrier  may  be  liable  if  hia 
Agent  procures  the  arrest  of  a  passenger,  or  sets  in  motion  the  ma- 
chinery by  which  the  arrest  is  made,  although  it  is  not  expressly 
ordered  or  directed.  Thus,  where  a  detective  employed  by  a  railroad 
company,  who  was  present  when  plaintiff  tendered  a  counterfeit  bill 
to  pay  for  a  ticket,  telegraphed  ahead  to  another  station,  relating  the 
occurrence,  and  directing  the  operator  to  tell  the  police  authorities  to 
be  at  the  station,  then  boarded  the  same  train  with  plaintiff,  and, 
upon  reaching  the  station,  pointed  plaintiff  out  to  the  officers,  as  did 
also  the  conductor,  it  was  held  that  his  arrest  by  the  officers  was 
procured  by  an  agent  of  the  company.  Eichengreen  v.  l/ouisville, 
«tc.,  R.  Co.,  96  Tenn.  229,  34  S.  W.  219,  3  Am.  &  Eng.  R.  Cas.,  N. 
8.,  453,  31  L.  R.  A.  702. 

-C.    THE    UNLAWB*ULNESS    OF    THE     DETENTION    OR     RE- 
STRAINT. 

I.    In  General. 

In  order  to  charge  a  carrier  of  passengers  with  liability  to  a  pas- 
senger for  false  imprisonment,  there  must  not  only  be  a  detention  of 
the  passenger,  but  the  detention  must  be  unlawful.  Conversely,  if 
the  detention  is  wrongful,  it  is  no  defense  to  an  action  for  false  im- 
prisonment against  the  carrier  that  servant  acts  in  good  faith  in 
making  the  arrest  (Jacobs  v.  Third   Avenue   R.    Co.,  75  N.  Y.  Supp. 
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679,  reversing  34  Misc.  [N.  Y.l  512,  69  N.  Y.  Supp.  981),  or  that  the 
arrest  resulted  from  the  passenger's  own  obstinate  and  unreasonable 
conduct.  The  fact  that  a  passenger's  arrest,  on  a  false  charge  of 
fraudulently  evading  the  payment  of  fare,  is  induced  by  the  passenger's 
conduct  in  refusing  to  identify  himself  as  the  person  to  whom  the 
ticket  which  he  presents  was  issued,  is  not  a  justification  and  does 
not  relieve  the  carrier  of  liability  for  the  false  arrest.  Palmer  v. 
Maine,  etc.,  R.  Co.,  92  Me.  399,  42  Atl.  800,  44  I^.  R.  A.  673.  A  rail- 
road company  is,  of  course,  liable  in  damages  in  an  action  for  false 
imprisonment  brought  by  a  passenger  whom  it  causes  to  be  arrested 
for  alighting  from  a  moving  train,  under  a  statute  which  denounces 
a  penalty  for  getting  on  or  ofP  a  moving  train,  but  especially  excepts 
passengers  and  train  employees  from  its  operation.  Albama,  etc., 
R.  Co.  V.  Kuhn,  78  Miss.  114,  28  So.  797,  19  Am.  &  Eng.  R.  Cas., 
N.  S.,  466. 

2.   Detention  to  Enforce  Payment  of  Fare. 

The  right  to  arres(  a  passenger  for  evading  payment  of  fare  has 
sometimes  been  given  by  statute.  For  example,  see  Mass.  Pub. 
Stat.  c.  103,  {{  18,  19;  c.  112,  {  197.  But  in  the  absence  of  legisla- 
tion upon  the  subject,  the  detention  of  a  passenger  to  enforce  the 
payment  of  fare  constitutes  a  false  imprisonment.  Chilton  v.  Lon- 
don, etc.,  R.  Co.,  16  M.  &  W.  212;  Smith  v.  State,  7  Humph.  (Tenn.) 
43.  Where  a  passenger  upon  an  elevated  railroad  train,  who  had  lost 
his  ticket  before  reaching  his  destination,  was  not  permitted  by  the 
gate-keeper  to  pass  from  the  station  platform  to  the  street  without 
producing  his  ticket  or  paying  his  fare,,  although  he  explained  that 
he  had  lost  his  ticket,  and,  on  his  insisting  upon  his  right  to  pass, 
was  arrested  by  a  police  officer  at  the  instance  of  the  gate-keeper,  it 
was  held  that  the  carrier  was  liable  for  false  imprisonment.  In  the 
opinion  of  the  court  it  was  said  that  defendant  had  no  right  to  detain 
and  imprison  plaintiff  until  he  should  produce  a  ticket  or  pay  his  fare. 
*^At  most  the  plaintiff  was  a  debtor  to  the  defendant  for  the  amount 
of  his  fare,  and  that  debt  could  be  enforced  against  him  by  the  same 
remedies  which  any  creditor  has  against  his  debtor.  If  the  defendant 
had  the  right  to  detain  him  to  enforce  payment  of  the  fare  for  ten 
minutes,  it  could  detain  him  for  one  hour,  or  a  day,  or  a  year,  or 
for  any  other  time  until  compliance  with  its  demand.  That  would 
be  arbitrary  imprisonment  by  a  creditor  without  process  or  trial,  to 
continue  during  his  will  until  his  debt  should  be  paid.  Kven  if  a 
reasonable  detention  may  be  justified  to  enable  the  carrier  to  inquire 
into  the  circumstances,  it  cannot  be  to  compel  payment  of  fare.  The 
detention  here  was  not  to  enable  the  gate-keeper  to  make  any  inquiry, 
but  simply  to  compel  payment.  He  was  absolutely  informed  that  he 
could  not  pass  out  without  producing  a  ticket  or  paying  his  fare." 
Lynch  v.  Metropolitan,  etc.,  R.  Co.,  90  N.  Y.  77,  12  Am.  A  Eng.  R. 
Cas.  119,  43  Am.  Rep.  141.  But  a  passenger  who  fails  to  present  a  ticket 
or  pay  fare  may  be  detained  a  reasonable  time  for  the  purpose  of  en- 
quirinsf  into  the  circumstances.  Thus,  where  a  passenger  on  a 
steamboat  who  knew,  or  has  reason  to  know,  that  he  would  be  re- 
quired to  present  and  surrender  his  ticket  upon  disembarking,  failed 
either  to  do  so  or  to  pay  his  fare,  it  was  held  that  his  detention  for 
a  reasonable  time  for  the  purpose  of  investigating  the  circumstances 
of  the  case,  did  not  subject  the  carrier  to  liability  for  false  imprison- 
ment. Standish  v.  Narragansett  Steamship  Co.,  Ill  Mass.  512,  15 
Am.  Rep.  66. 

d.  Arrest  without  Warrant. 

While  it  has  been  said  that  if  there  is  probable  cause  for  conclud- 
ing that  a  passenger  has  either  committed  a  felony,  or  is  about  to  do 
so,  his  arrest  by  a  servant  of  the  carrier  is  excusable,  even  though 
the  suspicion  was  unfounded  (Newman  v.  New  York,  etc.,  R.  Co.,  54 
Hun  [N.  Y.]  335,  7  N.  Y.  Supp.  560),  there  is  no  authority  to  that 
effect.  That  may  be  the  rule  by  which  to  determine  the  lawfulness 
of  an  arrest  which  is  made  by  a  servant  who  is  invested,  by  statute 


52  Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

Notes 

or  special  appointment,  with  the  anthority  of  a  peace  ofiScer,.and 
who  acts  as  a  peace  officer  in  making  the  arrest.  Bnt  there  can  be 
little  doubt  that  the  legality  of  arrests  by  servants  who  are  not  clothed 
with  the  authority  of  a  police  officer  must  be  governed  by  the  rules 
which  determine  the  legality  of  arrests  by  any  private  individuals. 
In  that  case,  to  justify  the  arrest  of  a  passenger  by  the  carrier's 
servant,  without  a  warrant,  for  an  offeijse  which  was  not  committed 
in  his  presence,  it  must  appear,  in  some  jurisdictions,  that  a  felony 
had  been  committed,  and  that  there  were  reasonable  grounds  for  be- 
lieving that  the  passenger  was  guilty,  in  other  jurisdiction,  that  a 
felony  had  been  committed,  and  that  the  passenger  was  actually 
gtxiltj. 

The  arrest  of  a  passenger  for  a  misdemeanor,  which  amounts  to  a 
breach  of  the  peace,  by  the  carrier's  servant,  without  a  warrant,  does 
not  constitute  false  imprisonment.  Where  the  conductor  of  a  train, 
who  was  unable  to  control  disorderly  passengers  or  to  suppress  the 
disorder  which  they  created,  and  felt  powerless  to  eject  them  because 
of  their  threatened  resistance,  telegraphed  to  a  istation  ahead  for  a 
policeman,  and  when  the  train  reached  the  station  pointed  them  out 
to  the  officer  and  had  them  arrested,  it  was  held  that  the  arrest  was 
lawful,  although  made  without  a  warrant,  and  that  the  company 
was  not  liable  in  an  action  for  false  imprisonment  brought  by  one  of 
the  passengers  arrested.  The  decision  was  upon  the  theory  that  the 
disorderly  conduct  amounted  to  a  breach  of  the  peace,  for  which  the 
conductor,  as  a  private  individual,  would  have  been  authorized  to 
arrest  had  he  been  physically  able  to  do  so,  and  that  ''the  act  of  the 
conductor  in  telegraphing  for  a  policeman,  and  in  a  short  space  of 
time  thereafter  turning  the  plaintiff  over  to  the  officer,  was  in  no 
respect  different  from  a  formal  arrest  by  the  conductor  in  the  midst 
of  the  riot  and  disorder."  Baltimore,  etc.,  R.  Co.  v.  Cain,  81  Md. 
87.  31  Atl.  801,  28  L.  R.  A.  688. 

Where  the  common -law  rule  that  a  private  person  cannot  lawfully 
arrest  another  for  a  misdemeanor,  which  does  not  amount  to  a  breach 
of  the  peace,  without  a  warrant,  obtains,  a  carrier  is  liable  for  the 
arrest  of  a  passenger,  without  a  warrant,  for  a  misdemeanor,  which 
does  not  amount  to  a  breach  of  the  peace,  by  a  peace  officer,  who  was 
not  present  when  the  offense  was  committed,  at  the  instance  of  a 
servant  who  acts  in  good  faith,  without  malice,  and  upon  a  belief  of 
gnilt  founded  upon  reasonable  grounds.  Thus,  a  railroad  company 
is  liable  for  the  arrest  of  a  passencrer,  at  the  instance  of  a  conductor, 
by  an  officer,  without  a  warrant,  for  the  statutory  offense  of  fraudu-^ 
lently  evading  the  payment  of  fare.  Palmer  v,  Maine,  etc.,  R.  Co., 
92  Me.  399,  42  Atl.  800,  69  Am.  St.  Rep.  513,  44  L.  R.  A.  673 ; 
Krulevitz  v.  Eastern  R.  Co.,  140  Mass.  573,  5  N.  B.  500,  143  Mass. 
228,  9  N.  K.  613,  26  Am.  &  Eng.  R.  Cas.  118,  wherein  it  was  held 
that  the  arrest  was  illegal,  although  the  conductor  was  empowered 
by  statute  to  make  the  arrest  himself,  if  the  conductor,  in  turning 
the  passenger  over  to  an  officer,  did  not  act  in  the  capacity  of  an 
officer,  but  in  that  of  conductor. 

4.  What  Constitutes  Probable  Cause. 

It  cannot  be  said  that  there  is  probable  cause  when  the  servant 
causing  the  arrest  of  a  passenger  does  not  believe  that  the  offense 
with  which  the  passenger  is  charged  has  been  committed. 
Krulevitz  v.  Eastern  R.  Co.,  140  Mass.  573,  5  N.  E.  500,  143  Mass.  228, 
9  N.  E.  613,  26  Am.  &  Eng.  R.  Cas.  118.  Where  a  passenger  on  a 
street  car  deposited  a  counterfeit  coin  in  the  fare  box,  and  refused  to 
redeem  it  unless  it  should  be  returned  to  him,  although  he  was  told 
by  the  driver  that  he  could  not  open  the  box,  but  that  the  coin  could 
be  had  by  calling  at  the  office  of  the  company,  it  was  held  that  there 
was  probable  cause  for  his  arrest  upon  a  charge  of  passing  counter- 
feit money.  Central  R.  Co.  v.  Brewer,  78  Md.  394,  28  Atl.  615,  59 
Am.  &  Eng.  R.  Cas.  639,  27  L.  R.  A.  63.  It  appearing  that  plaintiff, 
when  arrested  by  a  detective  in  the  employ  of  defendant  carrier,  while 
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awaiting'  a  ttain  for  which  he  had  a  ticket*  had  on  a  rubber  suit,  and 
a  hood,  part  of  which  came  down  upon  his  face,  with  holes  for  eyes, 
wore  a  false  beard,  and  had  in  his  possession  a  paper  box  which  con- 
tained bottles  of  liquid  substances,  rags  in  an  oily  condition,  and 
eight  or  ten  wax  tapers,  it  was  held  that  the  question  as  to  whether 
there  was  probable  cause  for  his  arrest  was  for  the  jury.  Newman 
V,  New  York,  etc,  R.  Co.,  54  Hun  (N.  Y.)  335.  7  N.  Y.  Supp.  560. 

Thkodor  Mbgaardbm. 


Minor  v.  Erie  R.  Co. 

{Court  of  Appeals  of  New  York^fune  ^7,  igo9,) 
[64  N.  B.  Rep.  454.] 

Hailroads — Mileage  Book  Act— -Constitutional  Law. 

The  mileage  book  act  (Laws  1895,  o.  1027)  is  constitutional,  as  to 
a  railroad  corporation  thereafter  reorganized,  and  incorporated  under 
Laws  1892,  c.  688,  providing  for  the  reorganization  of  corporations  on 
the  sale  of  corporate  property  and  franchises,  though  the  corporation 
succeeded  to  the  rights  of  an  old  company,  which  had,  under  section 
3  of  such  law,  the  right  to  charge  a  specified  fare,  since  the  new  cor- 
poration acquired  the  rights  of  the  old  corporation,  subject  to  the  lia- 
bilities imposed  by  law  on  railroad  corporations. 

CuUen  and  Gray,  JJ.,  dissenting. 

Appeal  from  supreme  court,  appellate  division,  Fourth 
department. 

Action  by  George  H.  Minor  against  the  Erie  Railroad  Com- 
pany. From  a  judgment  of  the  appellate  division  (76  N.  Y. 
Supp.  513)  reversing  a  judgment  for  defendant  entered  on  a 
dismissal  of  the  complaint,  and  directing  judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

Adelbert  Moot,  George  F.  Brownell,  and  William  L.  Marcy, 
for  appellant. 
Charles  B.  Wheeler,  for  respondent. 

PARKER,  C.  J.  In  Beardsley  v.  Railroad  Co.,  162  N.  Y. 
230,  56  N.  E.  488,  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  149,  in  obe- 
dience to  the  decision  of  the  supreme  court  of  the  United 
States  in  Railroad  Co.  v.  Smith,  173  U.  S.  684,  19  Sup.  Ct. 
565,  43  L.  Ed.  858,  we  held  that  the  mileage  book  act  (chapter 
1027  of  the  Laws  of  1895,  as  amended  by  chapter  835  of  the 
Laws  of  1896),  in  so  far  as  it  purported  to  affect  the  rights  of 
the  defendant  as  receivers  of  a  railroad  corporation  existing 
at  the  time  of  its  enactment,  offended  against  that  part  of  the 
constitution  of  the  United  States  which  forbids  the  taking  of 
property  without  due  process  of  law,  and  hence  was  inopera- 
tive; and  we  reversed  the  judgmejit  and  directed  a  dismissal 
of  the  complaint.  Purdy  v.  Railroad  Co.,  162  N.  Y.  42,  56  N. 
E.  508,  48  L.  R.  A.  669,  was  an  action  to  recover  a  penalty 
under  that  act  against  the  reorganized  corporation.  This 
incorporation  was  effected  November  14,  1895,  while  the 
mileage  book  act  went  into  effect  June  15,  1895.  We  decided 
in  that  case  that  the  record  did  not  advise  us  pf  the  history  of 
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the  Erie  Railroad  corporation,  other  than  that  its  certificate 
of  incorporation  shows  it  to  have  been  duly  organized  and  in- 
corporated after  the  passage  of  the  act  of  1895,  and  hence  as 
to  it  the  mileage  book  act  could  not  offend  against  that  pro- 
vision of  the  constitution  which  was  effectively  invoked  in  the 
Beardsley  Case,  and  so  we  affirmed  the  judgment.  The  judg- 
ment under  review  awards  to  plaintiff  one  penalty  against  the 
same  corporation  under  the  mileage  book  act,  and  the  record 
shows  the  antecedent  history  of  the  present  corporation,  from 
which  it  appears  that  a  predecessor  corporation,  as  to  a  por- 
tion of  its  property,  was  incorporated  by  chapter  224  of  the 
Laws  of  1832;  that  thereafter  and  in  the  year  1878  such  pro- 
ceedings were  had  as  that  a  reorganized  corporation,  known 
as  the  New  York,  Lake  Erie  &  Western  Railroad  Company, 
became  vested  with  all  the  property,  rights,  and  franchises  of 
the  predecessor  corporation,  which  on  the  5th  day  of  October, 
1878,  it  mortgaged  to  the  Farmers*  Loan  &  Trust  Company  as 
trustee  for  bondholders;  that  subsequently  such  mortgage  was 
foreclosed,  and  the  property  duly  sold  to  the  representatives 
of  a  majority  of  those  interested  as  bondholders  or  stock- 
holders of  the  property ;  that  almost  immediately  thereafter, 
and  on  the  14th  day  of  November,  1895,  the  certificate  of  in- 
corporation was  duly  filed,  and  the  property  sold  at  the  fore- 
closure sale  was  conveyed  to  it.  The  question  up  for 
decision,  therefore,  is  whether  the  new  corporation  holds 
unimpaired  all  the  rights  and  privileges  which  belonged  to 
its  predecessor  corporation,  or  Whether,  in  receiving  from  the 
state  the  privileges  and  benefits  of  a  new  incorporation,  the 
new  company  and  the  property  acquired  by  it  became  subject 
to  the  existing  general  provisions  of,  the  statutes  of  the  state 
affecting  such  corporations. 

Prior  to  the  transfer  of  the  railroad  property,  rights,  and 
franchises  to  this  defendant,  the  right  either  of  the  corpora- 
tion or  the  receivers  to  charge  the  rate  of  fare  authorized  by 
the  statute  under  which  the  original  corporation  came  into 
existence  could  not  be  impaired  by  statutes  of  the  character 
of  the  mileage  book  acts;  and  if  those  interested  as  the 
holders  of  securities  representing  the  property  had  continued 
the  operation  of  the  property  under  the  old  corporation,  or 
by  receivers  thereof,  or  in  any  other  way  which  did  not  re- 
quire further  aid  from  the  state,  the  management  would  not 
have  been  obliged  to  obey  the  mileage  book  acts.  But  those 
interested  in  the  property  were  not  content  to  manage  the 
property  without  securing  from  the  state  a  further  privilege, 
to  wit,  formation  of  a  new  corporation  to  manage  the  prop- 
erty. This  privilege  the  state  stood  ready  to  grant  to  all  cor- 
porations needing  it,  upon  certain  conditions,  imposed  upon 
all  alike.  The  statute  under  which  defendant  was  incorporated 
was  section  3  of  chapter  688  of  the  Laws  of  1892,  which  pro- 
vides, among  other  things,  that  the  purchaser  or  purchasers  of 
such  corporate  property  and  their  associates  may  incorporate 
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by  filing  a  certificate  stating  certain  matters.  Subdivision  4 
provides  that  '*such  corporation  shall  be  vested  with  and  be 
entitled  to  exercise  and  enjoy  all  the  rights,  privileges  and 
franchises,  which  at  the  time  of  such  sale  belonged  to  or  were 
vested  in  the  corporation  last  owning  the  property  sold,  or  its 
receiver,  and  shall  be  subject  to  all  the  provisions,  duties 
and  liabilities  imposed  by  law  on  such  corporations.  * '  When 
the  defendant  availed  itself  of  the  permission  of  this  statute  it 
became,  I  think,  vested  with  all  the  ** rights,  privileges  and 
franchises' *  of  the  old  corporation,  except  in  so  far  as  the 
enjoyment  of  such  privileges  by  railroad  corporation  may 
have  been  limited  by  general  law  enacted  subsequently  to  the 
creation  of  defendant's  predecessor  corporation.  The  statute 
speaks  in  all  instances  as  of  the  time  of  the  creation  of  the 
new  corporation,  and  the  language  employed  would  seem  to 
indicate  that  it  was  the  legislative  intent,  in  order  to  keep  the 
body  of  the  law  harmonious  upon  the  subject  of  corporations, 
to  provide  that,  when  those  interested  in  the  property  of  an 
old  corporation  desire  the  aid  of  a  new  charter,  they  may  re- 
ceive it,  but  subject,  nevertheless,  to  such  duties  and  liabili- 
ties as  the  law  of  the  time  imposes  on  similar  corporations. 
It  cannot  be  questioned  but  the  legislature  has  the  right,  as 
one  of  the  conditions  of  authorizing  incorporation,  and  the 
conferring  of  the  rights,  privileges,  and  franchises  of  an  old 
corporation,  to  require  the  new  corporation  to  subject  itself 
to  the  existing  law  affecting  similar  corporations,  although  the 
effect  may  be  to  curtail  to  some  extent  the  rights  and  priv- 
ileges  enjoyed  by  the  old  corporation,  and  which  otherwise 
would  pass  unimpaired  to  it. 

In  Schurz  v.  Cook,  148  U.  S.  397,  13  Sup.  Ct.  ^45,  37  L. 
Ed.  498,  the  purchasers  at  a  foreclosure  sale  of  a  railroad 
undertook  to  organize  a  corporation  to  receive  and  hold  the 
purchased  property ;  but  shortly  prior  thereto  an  act  had  been 
passed  providing  for  the  imposition  of  a  tax  upon  incorpora- 
tion, which  in  that  case  amounted  to  $18,000.  The  secretary 
of  state  refusing  to  file  the  certificate  of  incorporation  with- 
out the  payment  of  that  sum,  application  for  a  mandamus  was 
made  to  the  special  term  in  this  state  to  compel  him  to  file  it, 
which  motion  was  denied.  The  decision  was  affirmed  in  the 
general  term  (People  v.  Cook,  47  Hun,  467)  and  in  the  court 
of  appeals  (Id.,  no  N.  Y.  443,  18  N.  E.  113).  It  was  said  in 
the  court  of  appeals  (Peckham,  J.,  writing):  **We  think  it  is 
also  plain  that,  under  the  reorganization  acts  above  men- 
tioned, when  the  purchaser  at  the  foreclosure  sale  undertook 
to  reorganize  under  those  acts,  and  for  that  purpose  filed  in 
the  secretary's  office  a  certificate,  upon  the  filing  of  which 
they  became  a  body  politic  and  corporate,  the  corporation 
thus  formed  is  a  new  and  an  entirely  different  one  from  that 
whose  property  and  franchises  the  purchasers  may  have  bought 
under  the  foreclosure  proceedings.  It  is  true  that  the  cor- 
poration about  to  be  formed  by  the  filing  of  the  certificate  has, 
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by  force  of  the  statute,  when  formed,  all  the  rights,  franchises, 
powers,  privileges,  and  immunities  which  were  possessed  be- 
fore such  sale  by  the  corporation  whose  property  was  sold ; 
but  that  does  not  make  the  corporation  the  same  by  any 
means.  The  right  to  be  a  corporation,  which  the  old  cor- 
poration had,  was  not  mortgaged,  and  was  not  sold,  and  did 
not  pass  to  the  purchasers ;  and  they  only  obtained  such  a 
right  upon  filing  the  certificate  mentioned,  and  they  then 
obtained  it  by  direct  grant  from  the  state,  and  not  in  any 
degree  by  the  sale  and  purchase  of  the  franchises,  etc.,  of  the 
old  corporation. "  This  language  was  quoted  with  approval 
by  the  supreme  court  of  the.  United  States  when  that  case 
reached  it,  and  it  further  said:  * 'There  is  no  provision  of  law 
under  which  they  made  their  purchase  requiring  them  to  be- 
come incorporated;  but,  desiring  corporate  capacity,  they 
demanded  the  grant  of  a  new  charter  under  which  to  exercise 
the  franchise  so  acquired,  •  »  »  and  the  right  therein 
conferred  [referring  to  the  statute  under  which  the  orig^inal 
charter  was  secured]  upon  purchasers  of  corporate  properties 
and  franchises  sold  under  foreclosure  of  mortgages  thereon,  to 
reorganize  and  become  a  new  corporation,  is  subject  to  the 
laws  of  the  state  existing  or  in  force  at  the  time  of  such 
reorganization,  and  the  grant  of  a  new  charter  of  incorpora- 
tion.'* It  is  established,  therefore,  by  authority,  that  the  pur- 
chasers of  the  property,  rights,  franchises,  powers,  and 
privileges  of  the  railroad  in  question  did  not  acquire  the  right 
,  to  continue  the.  old  corporation,  nor  to  have  one  precisely  like 
it,  and  that  the  state  can  regulate  the  terms  and  provide  the 
conditions  upon  which  it  shall  grant  a  new  charter.  This  the 
state  has  done  by  this  statute,  which  permits  such  purchasers 
to  apply  for  the  grant  of  a  new  charter  if  they  desire  it,  and 
at  the  same  time  imposes  certain  conditions. 

The  only  question,  therefore,  open  for  decision,  is  whether 
it  is  the  purpose  or  the  provision  of  the  statute  under  con- 
sideration to  require  those  asking  for  the  assistance  of  the 
state  by  way  of  a  new  incorporation,  under  which  to  operate 
old  properties,  to  become  subject  to  those  general  laws  which 
experience  has  shown  to  be  for  the  best  interest  of  the  state. 
Now,  while  there  is  opportunity  for  controversy  about  it,  it 
would  seem  as  if  the  statute  was  not  only  fairly  capable  of 
such  a  construction,  but,  further,  that  it  ought,  in  reason,  to 
be  accorded  to  it.     If  the  legislature  had  intended  that  the 
new  corporation  should  be  subject  only  to  the  same  duties  and 
liabilities  as  were  imposed  on  the  old  corporation,  the  section 
would  have  read,  **and  shall  be  subject  to  all  the   provisions, 
duties  and  liabilities  imposed  bylaw  on  such  corporation." 
The  legislature,  however,  did  not  employ  that   language,  but 
said  that  it  should  be  subject  to  the  duties,  etc.,  imposed   by 
law  upon  **such  corporations,"  thereby  indicating  a  purpose 
to  subject  it  to  all  the  general  provisions  of  law  governing 
railroad  corporations.     It  cannot  be  urged  that  such  use  of  the 
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plural  in  the  last  line  was  inadvertent,  for  the  section  is  very 
carefully  drawn,  and  provides  that  **such  corporation  [the  new 
corporation]  shall  be  vested  with  ♦  ♦  *  the  rights,  priv- 
ileges and  franchises  ♦  ♦  ♦  vested  in  the  corporation  last 
owning  the  property  sold,  or  its  receiver,  and  shall  be  subject 
to  all  the  provisions  *  *  ♦  imposed  by  law  on  such  cor- 
porations." Giving  to  the  language  employed  its  natural 
and  ordinary  meaning,  as  we  must,  the  conclusion  necessarily 
follows  that  the  legislature  intended  to  impose  upon  each 
new  corporation  created  for  the  purpose  of  taking  over  the 
property,  rights,  and  franchises  of  an  old  corporation,  as  a 
condition  of  its  creation,  that  it  should  be  subject  to  the  gen- 
eral provisions  of  law  applicable  to  other  corporations  of  like 
character.  But  if  it  were  doubtful  whether  that  construction 
or  a  different  one  should  be  adopted,  the  same  conclusion 
would  result  from  the  application  of  the  general  rule  stated 
by  Mr.  Justice  Harlan  in  Coosaw  Min.  Co.  v.  South  Carolina, 
144  U.  S.  550,  561,  12  Sup.  Ct.  689,  36  L.  Ed.  537,  namely, 
that,  when  either  of  two  constructions  of  a  statute  be  possi- 
ble, "the  interpretation  must  be  adopted  which  is  most  favor- 
able to  the  state." 
The  judgment  should  be  affirmed,  with  costs. 

CULLEN,  J.  (dissenting).  I  agree  with  the  Chief  Judge 
that  this  appeal  presents  only  the  question  of  the  proper  con- 
struction of  our  statutory  provisions  which  authorize  the  pur- 
chasers, on  a  sale  of  the  property  and  franchises  of  a  domestic 
corporation,  to  reorganize  and  become  a  corporation.  Laws 
1892,  c.  688,  §  3.  This  concession,  however,  is  made  only  on 
the  assumption  that  the  following  remark  contained  in  the 
opinion  of  this  court  in  Parker  v.  Railroad  Co.,  165  N.  Y.  275, 
59  N.  E.  .81,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  614.  '*Whileit  is 
doubtless  true  that  natural  persons  cannot  exercise  the  fran- 
chises which  the  state  has  conferred  upon  railroad  corpora- 
tions, there  is  no  reason  why  they  cannot  be  the  conduit  for 
transmitting  them  to  another  corporation  in  the  manner  pro- 
vided by  law,"  does  not  state  the  existing  state  of  legislation 
on  the  subject,  and  that  individuals  can,  under  the  laws  of 
this  state,  acquire,  maintain,  and  operate  a  railroad,  which 
they  may  purchase  on  the  foreclosure  of  a  mortgage,  which  is 
my  own  judgment.  For,  if  this  assumption  is  erroneous,  and 
does  not  truly  state  the  position  of  the  majority  of  the  court 
on  the  question,  then  it  seems  to  me  plain  that  the  application 
of  the  mileage  book  laws,  as  to  this  defendant,  would  be 
unconstitutional.  The  supreme  court  of  the  United  States 
held  in  Railroad  Co.  v.  Smith,  173  U.  S.  684,  19  Sup.  Ct.  565, 
43  L.  Ed.  858,  that  a  similar  statute  of  the  state  of  Michigan 
was  not  valid  as  an  exercise  of  the  police  power  of  the  state  to 
•establish  maximum  fares,  but  an  invasion  of  the  property 
rights  of  the  company.  To  this  decision  we  gave  effect  in 
Beardsley  v.  Railroad  Co.,  162  N.  Y.  230,  56  N.  E.  488,  17 
Am.  &Eng.  R.  Cas.,  N.  S.,  149.     The  present  defendant  is  the 
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successor  in  interest  of  the  defendant  in  the  case  last  cited. 
It  acquired  its  railroad  from  the  purchaser  at  a  sale  on  the 
foreclosure  of  a  mortgage  of  the  property  of  the  earlier  cor- 
poration. The  state  authorized  that  corporation  to  mortgage 
its  road  and  franfchise,  and  it  is  clear  that  it  could  not  by  sub- 
sequent legislation  deprive  the  bondholders  or  mortgagees  of 
their  security,  or  prevent  them,  after  their  acquisition  of  the 
road  on  a  foreclosure,  from  exercising  their  franchises  unim- 
paired. If,  therefore,  the  state  forbade  the  purchasers  from 
operating  and  running  the  railroad  without  forming  a  cor- 
poration, it  could  not  require,  as  a  condition  of  their  incor- 
poration, that  they  should  surrender  part  of  the  franchises 
which  they  had  acquired  under  the  mortgage.  On  the 
assumption,  however,  which  I  have  stated,  I  admit  that  the 
state  might  say  to  the  purchasers  of  any  railroad:  **Hold  and 
operate  the  railroad  you  have  bought  as  tenants  in  common  or 
as  partners.  That  is  your  right.  But  if  you  wish  to  become 
incorporated,  that  is  a  privilege  which  we  will  accord  to  you 
only  on  condition  that  you  give  up  a  part  of  your  franchise." 
The  question  then  is,  is  that  the  effect  of  our  legislation } 

The  statute  reads:  ** Such  [the  new]  corporation  shall  be 
vested  with  and  be  entitled  to  exercise  and  enjoy  all  the 
rights,  privileges  and  franchises  which  at  the  time  of  such 
sale  belonged  to,  or  were  vested  in  the  corporation  last  own- 
ing the  property  sold,  or  its  receivers,  and  shall  be  subject  to 
all  the  provisions,  duties  and  liabilities  imposed  by  law  on 
such  corporations. "  It  is  doubtless  true  that,  under  these 
provisions,  a  franchise,  personal  to  the  old  corporation,  such 
as  an  exemption  from  taxation,  an  exemption  from  the  exer- 
cise of  the  police  power  to  prescribe  maximum  fares,  and  the; 
like,  would  not  pass.  But  the  right  which  the  defendant 
must  have  surrendered  in  this  case,  if  it  is  held  subject  to  the 
mileage  book  act,  was  not  of  that  character,  but  was  pro  tanto 
a  part  of  the  franchise  connected  with  the  property  itself. 
This  distinction  should  be  clearly  apprehended.  It  lies  at  the 
foundation  of  a  line  of  authorities  found  in  the  Reports  of  the 
Supreme  Court  of  the  United  States.  Shields  v.  Ohio,  93  U. 
S.  319,  24  L.  Ed.  357;  Maine  Cent.  R.  Co.  v.  Maiqe,  96  U.  S. 
499,  24  L.  Ed.  836;  Atlantic  &  Gulf  R.  Co.  v.  Georgia,  98  U. 
S.  359,  25  L.  Ed.  185;  Norfolk  &  W.  R.  Co.  v.  Pendleton,  156 
U.  S.  667,  15  Sup.  Ct.  413,  39  L.  Ed.  574;  Railroad  Co.  v. 
Adams,  180  U.  S.  i,  21  Sup.  Ct.  240,  45  L.  Ed.  395.  Speak- 
ing of  franchises  or  privileges  of  the  first  class,  it  is  said  in 
the  Yazoo  R.  Co.  Case  that:  ** Exemptions  from  taxation  are 
not  favored  by  law,  and  will  not  be  sustained  unless  such 
clearly  appears  to  have  been  the  intent  of  the  legislature. 
Public  policy  in  all  the  states  has  almost  necessarily  exempted 
from  the  scope  of  the  taxing  power  large  amounts  of 
property  used  for  religious,  educational  and  municipal  pur- 
poses, but  this  list  ought  not  to  be  extended  except  for  very 
substantial  reasons;  and  while,  as^we  have  held  in  manycases> 
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legislatures  may,  in  the  interest  of  the  public,  contract  for  the 
exemption  of  other  property,  such  contracts  should  receive  a 
strict  interpretation,  and  every  reasonable  doubt  be  resolved 
in  favor  of  the  taxing  power.  Indeed,  it  is  not  too  much  to 
say  that  courts  are  astute  to  seize  upon  evidence  tending  to 
show  either  that  such  exemptions  were  not  originally  in- 
tended, or  that  they  have  become  inoperative  by  changes  in 
the  original  constitution  of  the  companies.*'  But  these  con- 
siderations have  no  application  to  the  case  before  us.  While, 
as  I  have  said,  natural  persons  may  hold  and  operate  a  rail- 
road in  this  state,  I  think  it  has  plainly  been  the  public  policy 
of  the  state  to  have  them  operated  by  corporations.  Nearly 
all  the  statutory  regulations  for  the  operation  of  railroads  are 
in  terms  confined  to  corporations.  The  same  is  the  case  with 
almost  all  imposed  duties.  It  is  only  a  corporation  that  is 
required  when  its  road  is  intersected  by  a  new  railroad  to 
unite  with  the  corporation  owning  the  new  railroad  in  forming 
the  necessary  intersections  and  connections, — an  obligation 
that  we  are  enforcing  by  a  decision  made  this  day.  It  is  not 
necessary  to  dilate  on  this  subject.  I  think  it  may  be  safely 
said  that  nearly  every  statutory  provision  in  this  state  ignores 
the  possibility,  or  at  least  the  probability,  that  a  railroad  will 
be  run  by  natural  persons,  except  in  the  case  of  receivers  of 
the  company  owning  or  leasing  the  road.  Therefore  the  state 
was  equally  interested  with  the  purchasers  in  having  such 
purchasers  incorporate.  It  is  hardly  probable  that  in  such  a 
situation  the  state  intended  to  exact  from  the  purchasers  a 
partial  surrender  of  their  franchise,  as  a  condition  for  becom- 
ing a  corporation  and  complying  with  state  policy.  Nor  does 
it  seem  to  me  that  the  statute  requires  such  result.  The 
mileage  book  act,  though  a  general  act,  is  of  but  very  limited 
application,  and  confined  to  new  railroads.  The  intent  of  the 
statutory  provision  for  consolidation  was  to  subject  the  re- 
organized company  to  all  duties  and  liabilities  which  the  leg- 
islature might  lawfully  impose  on  corporations  as  a  class,  but 
not  to  require  of  it  a  loss  of  the  property  and  franchises  of  the 
old  corporation,  all  of  which  the  statute  says  the  new  company 
shall  be  entitled  to  enjoy  and  possess. 

The  order   granting  a  new  trial  should  be  reversed,  and  the 
judgment   of  the  trial   term  should  be  affirmed,  with    costs. 

O'BRIEN,   HAIGHT,   V  ANN,  and  WERNER,  J  J.,  concur 
with  PARKER.  C.  J.    GRAY,  J.,  concurs  with  CULLEN,  J. 

Judgment  affirmed.  

Southern  Ry.  Co..  z^.  O'Bryan. 

{Supreme  Court  of  Georgia^  June  7,  igo2,) 
[42  8.  E.  Rep.  42.] 

Comparative  Weight  of  Positive  and  Negative  Testimony— Instruction. 

A  charge  to  the  effect  that    the  testimony    of    a  witness  testifying 

positively  is  entitled  to  more  Weight  than   that  of  one   who  testifies 


60  Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas.  N  S 

Southern  Ry.  Co.  v,  O'Bryan 

neg'ativelj  ia  open  to  seriotia  criticism  unleaa  it  embraces  an  instruc* 
tion  that  the  jury,  in  weighing*  the  testimony  of  such  witnesses, 
should  consider  and  pass  upon  the  question  of  their  credibility. 

Instructions. 

Instructions  presenting  issues  not  made  by  the  pleadings  or  evi- 
dence should  not  be  given. 

Conductors— Duty  to  Announce  Station.* 

A  railway  conductor  is  not  bound  to  personally  enter  a  car  upon  its 
arrival  at  a  station  to  inform  passengers  for  that  station  that  they 
have  reached  their  destination.  It  is  sufScient  if  the  name  of  the 
station  is  duly  announced  by  any  employee  of  the  railway  company 
whom  it  may  select  to  perform  this  duty. 

Issues. 

All  material  questions  now  presented   for  decision   here   are  recov- 
ered by  the  rulings  above  announced. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Floyd  county;  John  H.  Reece, 
Judge. 

Action  by  S.  M.  O'Bryan  against  the  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Shumate  &  Maddox  and  Harris,  Chamlee  &  Harris,  for 
plaintiff  in  error. 

McHenry  &  Maddox  and  Fouche  &  Fouche,  for  defendant 
in  error. 

LUMPKIN,  P.  J.  This  case  was  here  at  the  October  term, 
1900,  when  a  new  trial  was  ordered  because  of  errors  com- 
mitted by  the  presiding  judge.  See  112  Ga.  127,  37  S.  E.  161. 
Subsequently  the  case  was  again  tried,  and  resulted  in  a  ver- 
dict against  the  railway  company,  which  is  again  before  this 
court  complaining  of  a  judgment  denying  it  a  second  new 
trial.  We  are  constrained  to  reverse  this  judgment,  and  order 
yet  another  hearing  of  the  case. 

I.  Exception  is  taken  to  the  following  charge:  "I  charge 
you  that  the  existence  of  a  fact  testified  to  by  one  positive 
witness  is  to  be  believed,  rather  than  such  fact  did  not  exist, 
because  many  witnesses,  who  had  the  same  opportunity  of 
observation,  swore  they  did  not  see  or  know  of  its  having 
transpired.'*  This  charge  was  clearly  erroneous.  In 
Humphries  v.  State,  100  Ga.  263,  28  S.  E.  25,  Mr.  Justice  Cobb 
took  occasion  to  remark  that  a  charge  with  respect  to  the  rel- 
ative weight  of  positive  and  negative  testimony  was  open  to 
criticism  if  it  failed  to  instruct  the  jury  that  in  passing  upon 
such  testimony  they  ** should  consider  the  question  as  to 
whether  the  witnesses  were  of  equal  credibility. ' '  And  in 
Railway  Co.  v.  Bigham,  105  Ga.  498,  30  S.  E.  934,  it  was  dis- 
tinctly ruled  by  this  court  that:  **The  general  rule  as  to  the 
probative  value  of  positive  and  negative  testimony  is  subject 
to  the  qualification  that  other  things  are  equal,  and  the  wit- 
nesses are  of  equal  credibility. "     The  error  just  pointed  out 

*See  monograph  attached  to  Phillips  v,  St.  Charles  St.  R.  Co. 
(La.),  1  R.  R.  R.  902,  24  Am.  A  Eng.  R.  Cas.,  N.  S.,  902. 
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requires  a  new  trial,  for  the  record  discloses  that  the  plaintiff 
depended  almost,  if  not  entirely,  upon  her  own  testimony,  as 
showing  a  right  to  recover,  and  that  there  was  testimony  in 
behalf  of  the  railway  company  which  tended  very  strongly  to 
establish  nonliability  on  its  part. 

2,  3.  There  was  no  evidence,  nor  any  contention  on  the  part 
of  the  plaintiff,  that  the  train  upon  which  she  was  a  passenger 
failed  to  stop  at  Rome,  the  station  at  which  she  wished  to 
alight.  Nevertheless,  the  court  charged  the  jury  that:  **If 
the  plaintiff  purchased  a  ticket  at  Lindale,  or  paid  her  fare  to 
go  to  Rome,  and  got  aboard  the  train,  if  they  failed  to  stop 
the  train, — if  the  conductor  failed  to  come  into  the  car  or 
stop  the  car  according  to  contract  at  Rome, — she  would  be 
entitled  to  nominal  damages,  if  that  was  brought  about  by  no 
fault  on  her  part.*'  This  charge  was  erroneous  for  two  rea- 
sons: (i)  It  left  to  the  determination  of  the  jury  as  an  open 
question  whether  or  not  the  train  stopped  at  Rome,  when  no 
such  issue  was  involved  in  the  case;  and  (2)  it  imposed  upon 
the  conductor  the  duty  of  entering  the  car  at  Rome,  when  no 
such  duty  rested  upon  him,  either  as  matter  of  law  or  of  fact. 
The  plaintiff  certainly  knew  that  her  destination  was  Rome, 
and  all  the  duty  the  company  owed  to  her  as  a  passenger  was 
to  have  the  station  called  out  so  that  she  might  be  put  on 
notice  to  alight ;  and  the  company  was  at  liberty  to  select  any 
of  its  employees  it  saw  fit  to  perform  for  it  this  duty. 

4.  While  complaint  is  made  in  the  motion  for  a  new  trial  of 
other  charges,  we  do  not  deem  it  necessary  to  specifically  deal 
with  them.  Suffice  it  to  say  that  such  of  them  as  are  not 
covered  by  the  rulings  above  announced  are  not,  when  taken 
in  connection  with  the  entire  charge,  open  to  the  objections 
made  to  them,  and  therefore  did  not  operate  to  the  prejudice 
of  the  company. 

Judgment  reversed.  All  the  justices  concurring,  except 
LEWIS,  J.,  absent  on  account  of  sickness. 


Mayne  v.  Chicago,  R.  L  &  P.  Ry.  Co. 

{Supreme  Court  0/  Oklahoma,  July  /8,  1902,) 
[69  Pac.  Rep.  933.] 

Injury  to  Intending  Passenger— Obstructing  Trains  at  Depot. 

It  is  negligence  for  a  railway  company  to  aUow  a  freight  train  on 
a  aide  track  to  block  the  crossing  or  passageway  over  such  side  track 
to  the  depot  of  the  company  at  a  time  when  a  passenger  train  of  the 
company  is  dne  at  the  station,  so  that  persons  desiring  to  take  pas- 
sage on  such  passenger  train  cannot  reach  the  depot  in  time  to  pur- 
chase tickets  and  get  aboard  such  train. 

Same — Same — Proximate  Cause. 

In  case  a  railway  company  is  guilty  of  negligence  in  blocking  with 
a  freight  train  the  usual  crossing  to  the  depot,  thereby  compelling 
persons  desiring  to  take  passage  on  the  train  of  the  defendant  com- 
pany to  choose  some  other  route  in   order   to   get   to   the  depot,  and 


62  Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

Mayne  v.  Chicago,  etc.,  Ry.  Co 

such  person  sustains  an  injury  while  on  the  way  to  the  depot,  such 
railway  company  is  not  liable  to  the  person  injured,  unless  the  neg^li- 
gence  on  the  part  of  such  railway  company  is  the  proximate  cause  of 
the  injury,  and  the  injury  is  the  natural  and  probable  'consequence 
of  the  negligence  of  the  company  in  allowing  the  crossing  to  be 
blocked,  and  the  injury  ought  to  have  been  foreseen  in  the  light  of 
the  attending  circumstances. 

^3ame — Duty  to  Keep  Depot  Premises  in  Safe  Condition.* 

A  railway  company,  having  a  station  at  a  given  point,  by  implica- 
tion invites  persons  to  come  upon  the  premises  for  business,  and  it 
is  the  duty  of  the  company  to  be  reasonably  sure  that  it  is  not  in- 
viting them  into  danger,  and  to  that  end  the  company  must  use  care 
and  prudence  to  render  the  premises  safe  for  the  visit. 

Same. 

Even  though  a  railroad  company  holds  out  such  invitation,  and  a 
person  desiring  to  take  passage  on  the  train  of  the  defendant  com- 
pany accepts  such  invitation,  the  company  is  not  liable  for  an  injury 
to  such  person  unless  it  is  shown  that  the  premises  were  not  safe 
for  the  visit,  and  that  it  ought  to  have  been  foreseen  that  a  person 
attempting  to  reach  the  depot  of  the  company  was  liable  to  be  in- 
jured. 

Negligence— Pleading;. 

In  an  action  against  a  railway  company  to  recover  damages  for 
injuries  received,  the  petition  must  show  that  the  injury  was  the 
natural  and  probable  consequence  of  the  negligent  and  wrongful  act 
of  the  defendant  company,  and  that  the  defendant  company  ought  to 
have  foreseen  such  injury  in  the  light  of  the  attending  circumstances ; 
and  a  petition  which  fails  to  show  such  facts  by  proper  averments  does 
not  state  a  cause  of  action,  and  an  objection  to  the  introduction  of 
evidence  on  the  ground  that  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  will  be  sustained. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Grant  county ;  before  Justice  John 
L.  McAtee. 

Action  by  Ella  J.  Mayne  against  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Affirmed. 

This  is  an  action  brought  in  the  district  court  of  Grant 
county  by  the  plaintiff  in  error  against  the  defendant  in  error 
to  recover  damages  in  the  sum  of  $4,000,  alleged  to  have  been 
sustained  by  reason  of  the  negligence  of  the  defendant  in 
error,  the  material  facts  in  relation  to  such  alleged  negligence 
being  stated  in  the  petition  as  follows:  **That  on  the  morn- 
ing of  June  28,  1900,  this  plaintiff  desired  to  take  the  pas- 
senger train  of  the  defendant  railway  company  as  a  passenger 
on  the  north  and  east  bound  train,  and  for  that  purpose  had 
her  preparations  made,  and  was  ready  to  start  to  the  depot  of 
the  defendant  railway  company  to  await  the  arrival  of  said 
train ;  that  she  was  ready  to  go  to  said  depot  so  as  to  arrive 
there  a  few  minutes  in  advance  of  the  time  scheduled  for  the 
arrival  of  said  train ;  that  she  only  had  a  short  distance  to  go, 
having  stopped  the  night  previous  at  a  house  only  a  short 
distance  from  said  depot,  on  the  street  used  as  the  principal 

*See  monograph  appended  to  Muhlhause   v.  Monongahela    St.    Ry. 
Co.  (Pa.),  2  R.  R.  R.  131,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  131. 
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business  thoroughfare  of  said  town  of  Renfrow ;  that  when  she 
was  ready  to  start  for  said  depot  there  was  a  freight  train  of 
the  defendant  railway  company  switching  on  said  side  track 
aforesaid,  and  running  the  engine  and  cars  thereon,  and  plain- 
tiff did  not  attempt  to  cross  said  track  at  that  time,  believing 
it  to  be  dangerous,  and  believing  that  the  defendant  company 
would  cause  said  freight  train  to  stop  switching  and  running 
said  cars  and  engine  up  and  down  said  track  before  the  time 
for  the  arrival  of  the  passenger  train,  and  would  .clear  a  pas- 
sageway for  persons  desiring  to  go  to  said  depot  for  the  pur- 
pose of  taking  said  passenger  train ;  that  plaintiff  waited  for 
the  purpose  of  seeing  if  said  train  would  stop  switching  or  a 
passageway  would  be  cleared  until  the  time  was  close  for  the 
arrival  of  said  train,  and  she  could  see  the  smoke  from  the 
engine  of  said  passenger  train  as  it  approached  in  the  distance 
from  the  south.  Thereupon  plaintiff  started  to  go  over  to  said 
depot,  to  see  if  she  could  get  to  said  depot,  and  believing  that 
when  she  got  near  said  depot  that  a  passageway  would  be 
opened  up  so  that  she  could  pass  through,  and  get  to  said 
depot;  that  she  went  over  toward  said  depot  over  and  by  the 
path  used  by  persons  generally  going  to  said  depot  on  foot, 
and  leading  to  the  north  end  of  said  depot ;  that  when  she 
came  near  to  said  freight  train  on  said  side  track  said  train 
had  been  stopped,  and  said  train  closed  up,  making  a  solid 
continuous  train  of  cars  completely  blocking  said  pathway,  so 
that  she  could  not  get  to  the  depot  by  that  route ;  thereupon 
she  started  to  go  to  the  south  to  take  the  way  or  route  of 
getting  to  the  depot  usually  used  by  teams  and  wagons  in 
going  to  and  from  said  depot,  as  hereinbefore  set  out,  but 
learned  that  it  was  also  blocked  by  said  freight  train,  and  she 
could  not  pass  that  way ;  and  plaintiff  alleges  the  fact  to  be 
that  said  freight  train  was  a  solid,  continuous  train  of  cars 
extending  a  long  distance  each  way  both  above  and  below  said 
depot,  and  between  her  and  said  depot,  and  completely  shut- 
ting off  access  to  said  depot  by  any  of  the  usually  traveled  or 
used  ways  or  routes ;  that  the  only  way  by  which  plaintiff 
could  then  get  to  said  depot  was  to  go  around  said  freight 
train,  and  for  this  purpose  she  started  to  the  north,  said 
freight  train  being  headed  north,  and  the  engine  of  said  train 
being  near  the  north  end  of  said  side  track,  and  about  at  the 
south  end  of  the  stock  pens  of  the  defendant  railway  company 
at  said  station;  that  plaintiff  went  north  and  around  said 
engine  and  train,  and  started  south  to  go  to  the  depot ;  that  by 
this  time  the  passenger  train  of  the  defendant  railway  com- 
pany, and  upon  which  the  plaintiff  desired  to  take  passage, 
was  rapidly  approaching  said  station,  coming  north;  that 
plaintiff  hastened  to  get  to  said  depot,  walking  rapidly  down 
the  right  of  way  of  the  defendant  railway  company,  and  that 
by  reason  of  the  proximity  of  said  approaching  passenger  train 
plaintiff's  attention  was  directed  to  it;  that  between  plaintiff 
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and  the  depot  of  defendant  were  two  mail  catchers,  or  cranes, 
erected  and  maintained  on  the  west  side  of  the  main  track 
of  defendant's  railway;  that  said  cranes  or  mail  catchers  were 
situated  a  few  feet  out  from  the  track,  and  heavy  beams  or 
ties  extended  from  the  base  of  said  cranes  or  catchers  to  said 
track,  said  beams  being  similar  in  size  to  the  ties  used  in  the 
road  bed  of  the  railway ;  that  said  beams  or  ties  were  about  6 
or  8  inches  in  height  from  the  Aground,  and  about  eight  inches 
wide  at  the  top ;  that  the  space  in  between  said  beams  or  ties 
was  vacant,  and  not  filled  up  with  dirt;  that,  in  order  to  get 
to  the  depot,  plaintiff  attempted  and  was  compelled  to  pass 
over  said  beams  or  ties  projecting  between  said  mail  cranes  or 
catchers  and  the  main  track;  that  plaintiff  is  a  large,  heavy, 
jBeshy  woman,  and  as  she  went  to  pass  over  said  ties  or 
beams  aforesaid  in  some  manner  she  tripped,  and  fell  heavily 
upon  said  ties  or  beams;  that  she  was  walking  as  carefully  as 
she  could  under  the  circumstances,  and  that  said  fall  was  not 
caused  by  any  fault  or  negligence  upon  her  part;  that  she 
struck  her  face  and  nose  violently  upon  one  of  said  ties,  or 
some  hard  substance  there  at  the  time,  bruising  her  face  badly, 
and  causing  her  nose  to  bleed  profusely;  that  she  struck  her 
right  hand  and  shoulder  upon  said  ties,  or  the  rail  of  the  rail- 
road track,  or  some  hard  substance,  in  such  a  manner  as  to 
violently  wrench  and  strain  the  muscles  and  tendons  of  her 
hand  and  arm,  and  to  bruise  her  shoulder,  and  cause  her  hand, 
arm,  and  shoulder  to  become  inflamed  and  swell,  and  be  very 
painful;  that  plaintiff  struck  her  knee  in  falling  upon  same 
hard  substance,  badly  bruising  it,  and  causing  it  to  swell  and 
become  greatly  discolored,  and  injuring  the  kneecap;  that  by 
said  fall  plaintiff  sustained  an  injury  in  the  chest  and  spine, 
and  to  the  muscles  of  the  back,  and  she  suffers  almost  con- 
tinual  pain  from  said  injury."  An  answer  was  filed  to  the 
petition,  the  case  came  on  for  trial,  a  jury  was  impaneled  and 
sworn,  and  a  statement  on  behalf  of  the  plaintiff  was  made  to 
the  jury.  The  plaintiff  was  called  as  a  witness  in  her  own  be- 
half, and,  after  one  or  two  preliminary  questions  had  been 
asked,  the  defendant  objected  to  the  introduction  of  any  evi- 
dence under  the  petition  upon  the  ground  that  the  petition 
did  not  state  a  cause  of  action,  and  also  moved  for  judgment 
on  the  statement  of  counsel  for  plaintiff  to  the  jury.  These 
objections  were  sustained  by  the  court,  and  the  jury  was  dis- 
charged. Judgment  was  rendered  in  favor  of  the  defendant 
for  costs,  motion  for  new  trial  was  overruled,  and  plaintiff 
appealed  to  this  court. 

Mackey  &  Simons,  for  plaintiff  in  error. 
M.  A.  Low,  W.  F.  Evans,  C.  O.  Blake,  and    E.   E.    Blake, 
for  defendant  in  error. 

PANCOAST,  J.   (after   stating  the  facts).     We  shall  con- 
sider this  case  in  the  light  of  the  objection  to  the  introduction 
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of  evidence  under  the  petition  upon  the  ground  that  the  same 
did  not  state  a  cause  of  action,  rather  than  from  the  stand- 
point of  the  objection  to  the  statement  of  counsel  to  the  jury, 
as  we  doubt  the  propriety  of  sustaining  an  objection  to  the 
introduction  of  evidence,  and  rendering  judgment  because  the 
statement  of  counsel  to  the  jury  does  not  make  out  a  prima 
facie  case.  Elaborate  briefs  have  been  filed  in  this  case  by 
both  parties,  and  numerous  cases  cited,  yet  no  case  is  cited 
directly  in  point,  or  which  lays  down  suffifcient  general  prin- 
ciples upon  which  a  decision  can  be  based  in  this  case.  In- 
deed, counsel  for  defendint  in  error  admit  that  the  cases  in 
point  are  few.  We  have  been  unable  to  find  any  case  con- 
taining some  of  the  material  points  in  the  case  at  bar,  yet 
numerous  cases  are  to  be  found  which  lay  down  principles 
which  are  applicable  here.  There  is  one  grave  defect  in  the 
petition  in  that  it  fails  to  state  that  the  freight  train  occupy- 
ing the  side  track  and  blocking  the  main  crossing  to  the 
depot  continued  to  so  block  the  way  until  the  passenger  train 
arrived,  or  until  a  time  so  near  the  arrival  of  the  passenger 
train  that  persons  desiring  to  take  passage  could  not  have 
reached  the  depot  in  time  to  purchase  tickets,  check  their 
baggage,  etc.  The  nearest  that  the  petition  comes  to  a  state- 
ment of  that  kind  is  that  the  plaintiff  waited  ** until  the  time 
was  close  for  the  arrival  of  said  passenger  train,  and  she  could 
see  the  smoke  from  the  engine  of  said  passenger  train  as  it 
approached  in  the  distance  from  the  *south.  Thereupon 
plaintiff  started  to  go  over  to  said  depot,  to  see  if  she  could 
get  to  said  depot,  and  believing  that  when  she  got  near  said 
depot  that  a  passageway  would  be  opened  up  so  that  she 
could  pass  through  and  get  to  said  depot ;  that  she  went  over 
toward  said  depot  over  and  by  the  path  used  by  persons  gen- 
erally going  to  said  depot  on  foot,  and  leading  to  the  north 
end  of  said  depot ;  that  when  she  came  near  to  said  freight 
train  on  said  side  track  said  train  had  been  stopped,  and  said 
train  closed  up,  making  a  solid  continuous  train  of  cars  com- 
pletely blocking  said  pathway,  so  that  she  could  not  get  to  the 
depot  by  that  route.  * '  Thereupon  she  started  to  go  south, 
and,  learning  that  the  south  crossing  was  blocked,  and  she 
could  not  pass  that  way,  she  reversed  her  steps,  and  went 
north.  How  long  a  time  this  was  before  the  passenger  train 
reached  the  depot  cannot  be  determined  from  the  petition ;  or 
whether  or  not  the  freight  train  did  open  up  a  way  for  pas- 
sengers to  cross  the  side  track  between  that  time  and  the  time 
of  the  arrival  of  the  passenger  train  is  not  stated,  and  cannot 
be  determined  from  the  petition.  This,  we  think,  is  material, 
in  order  to  show  negligence  in  the  first  instance  upon  the  part 
of  thie  defendant.  But  conceding  that  the  defendant  railway 
company  was  negligent  in  blocking  the  usual  way  to  the 
depot,  was  such  negligence  the  proximate  cause  of  the  in- 
jury sustained.^  It  is  not  sufficient  that  the  defendant  was 
negligent,  but  such  negligence  must  have  been  the  proximate 
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cause  of  the  injury,  for  no  negligence  can  furnish  the  founda- 
tion of  an  action  for  damages  unless  it  was  the  proximate 
cause  of  the  injury,  i  Thomp.  Neg.  §  44.  And  in  order  that 
an  act  of  negligence  shall  be  deemed  the  proximate  cause  of 
the  injury  it  must  be  such  that  a  person  of  ordinary  intelli- 
gence would  have  foreseen  that  the  accident  was  liable  to  be 
produced  thereby.  A  proximate  cause  is,  therefore,  probable 
cause ;  or,  in  other  words,  that  the  circumstances  were  such 
that  the  injuries  resulting  might  have  been  foreseen  as  likely 
to  result  from  the  wrongful  act,  or  was  the  natural  and  prob- 
able consequence  of  the  wrongful  %ct.  Atkinson  v.  Trans- 
portation Co.  (Wis.)  18  N.  W.  764,  50  Am. 'Rep.  352;  Armil 
V.  Railroad  Co.  (Iowa)  28  Am.  &  Eng.  R.  Cas.  467,  30  N.  W. 
42.  As  stated  by  Mr.  Justice  Strong  in  Railroad  Co.  v. 
Kellogg,  94  U.  S.  469,  24  L.  Ed.  256:  **But  it  is  generally 
held  that,  in  order  to  warrant  a  finding  that  negligence,  or  an 
act  not  amounting  to  wanton  wrong,  is  the  proximate  cause  of 
an  injury,  it  must  appear  that  the  injury  was  the  natural  and 
probable  consequence  of  the  negligence  or  wrongful  act,  and 
that  it  ought  to  have  been  foreseen  in  the  light  of  the  attend- 
ing circumstances."  Can  we  say  that  the  injury  in  this  case 
ought  to  have  been  foreseen  by  the  defendant  company  when 
the  company  negligently  blocked  the  usual  pathway  to  the 
depot  building?  If  not,  then  the  injury  was  not  the  natural 
and  probable  consequence  of  the  negligence  or  wrongful  act. 
It  may  be  conceded  that  it  should  have  been  foreseen  that  a 
person  wishing  to  take  passage  upon  the  train  of  the  defend- 
ant company,  finding  the  usual  pathway  to  the  depot  blocked 
by  a  freight  train,  would  seek  some  other  mode  of  ingress  to 
the  depot ;  and  it  may  be  conceded  that  the  only  other  ingress 
to  the  depot  in  this  case  was  that  sought  by  the  plaintiff  in 
going  around  the  engine  and  between  the  two  tracks,  but  it 
does  not  appear  that  the  route  so  taken  was  not  a  reasonably 
safe  one,  or  that  it  should  have  been  foreseen  by  a  person 
using  ordinary  care  that  the  accident  was  liable  to  occur.  So 
far  as  can  be  ascertained  from  the  averments  in  the  petition, 
we  think  the  immediate  and  proximate  cause  of  the  injury  in 
this  case  was  the  tripping  of  the  plaintiff  at  the  point  where 
she  attempted  to  cross  the  ties  which  extended  beyond  the 
rails  for  the  purpose  of  supporting  the  cranes  or  mail 
catchers.  It  was  not  negligence  on  the  part  of  the  defend- 
ant company  to  have  these  ties  in  place  at  that  point.  There 
must  have  been  a  considerable  space  between  the  main  track 
and  the  side  track.  There  is  no  statement  in  the  petition  to 
lead  one  to  believe  that  the  route  taken  along  near  the  main 
track  over  these  ties  was  the  only  one  that  could  have  been 
taken  by  the  plaintiff.  For  aught  that  appears,  except  the 
statement  that  there  was  some  brush  or  other  obstructions 
near  that  point,  the  balance  of  the  space  may  have  been 
entirely  open  and  smooth.  Nor  can  we  tell,  from  the  allega- 
tions of  the  petition,  how  the  plaintiff  came  to  fall  or  trip.     It 
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does  not  seem  that  those  ties,  which  were  several  feet  apart, 
and  not  to  exceed  eight  inches  square,  were  really  dangerous 
to  a  person  traveling  on  foot  in  daylight,  or  that  an  injury 
might  have  been  anticipated  if  one  should  attempt  to  reach 
the  depot  by  the  route.  We  do  not  think  that  any  person 
using  ordinary  caution  would  have  apprehended  danger  in 
traveling  along  that  point ;  nor  can  we  believe  that  a  person 
using  ordinary  care  and  caution  would  have  been  injured. 
What  is  usual  the  law  requires  a  person  doing  a  wrong  to 
anticipate  and  provide  against,  but  the  law  does  not  require 
that  even  a  wrongdoer  thall  anticipate  and  provide  against 
the  unusual. 

Special  attention  is  called  by  the  defendant  to  the  case  of 
Bennett  v.  Railroad  Co.,  I02  U.  S.  577,  26  L.  Ed.  235.     The 
facts  in  that  case,  however,  are  so  entirely  different  from   the 
facts  in  the  case  at  bar  that  the  rule  laid  down  there  is   not, 
and  cannot  be,  followed  as  the  rule   here.     In  that  case   the 
company    negligently  left   open  a  hatchway   in   a  building 
through  which  the  passengers  had  to  pass  in  order  to   reach 
the  place  for  taking  passage,  and  a  passenger  traveling  along 
what  was  the  usual  route  and  the  way  prepared  by  the  com- 
pany to  reach  the  point  of   passage,  in   the   nighttime,  there 
being  no  lights  provided  to  enable  him  to  choose   his  way, 
coming  to  the  open  hatchway,  fell  into  the  same.     Here  there 
was  not  only  negligence  on  the  part  of  the  company,  but  that 
negligence  was  the  immediate,  proximate  cause  of  the  injury, 
and  the  injured  person  was  using  due  care  in  passing  over  the 
route  prepared  by   the  defendant  company  for  reaching  its 
trains  and  boats.     It  is  true,  in  that  case,  as  in  this,  the  com- 
pany did,  by  implication,  invite  the  parties  to  come  upon  the 
premises  for  business,  and  it  was  the  duty  of  the  company  to 
be  reasonably  sure  that  it  was  not  inviting  them  into  danger, 
and  to  that  end  the  company  n\ust  use  care  and   prudence  to 
render  the  premises  safe  for  the  visit.     Can   we   say  in  the 
case  at  bar  that  the  path  by  which  the   plaintiff  undertook  to 
reach  the  depot  was  not  safe  for  a  person  traveling  in  the  day- 
time.^    If  it  had  been  after  dark,  a  different  condition  would 
have  existed.     The  element  of  negligence  would  have  been 
there.     The  plaintiff  would,  perhaps,  have  had  the  same  right 
to  attempt  to  reach  the  depot  by  the  route  taken,  and  it  might 
be  conceded  that  there  would  have  been  no  reasonable  ground 
to  believe  that  there  was  danger;  yet  on  account  of  the  dark- 
ness, no  light  being  established,  it  ought  to  have  been  foreseen 
or  expected  that  a  person  would  stumble  over  the  ties  which 
had  been  laid  for  the  foundation  of  the  crane,  or  that  it  ought 
to  have  been  foreseen  that  the  plaintiff  might  fall   into   any 
dangerous  place,  if  therevwas  one.     But  that  would  not  have 
been  this  case,  because  there  are  elements  entering  into  such 
a  case  that  do  not   exist  here.     The  petition  does  not  show 
that  the  injury  was  the  natural  and  probable   consequence  of 
the  wrongful  act  of  the  defendant  company,  and  that  it  ought 
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to  have  been  foreseen  in  the  light  of  the  attending  circum- 
stances. We  therefore  conclude  that  the  petition  does  not 
state  a  cause  of  action,  and  that  the  court  did  not  err  in  sus- 
taining the  objection  to  the  introduction  of  evidence  under  it. 
The  judgment  is  affirmed,  all  the  justices  concurring,  ex- 
cept IRWIN,  J.,  absent. 

Georgia  R.  Co.  v,  Baldoni. 

(Supreme  Court  of  Georgia^  July  22 ^  igo2,) 
[42  S.  E.  Rep.  364.] 

Ejection  of  Pi||Bsenger— Use  of  Ticket  on  Day  of  Sale — Notice — Evidence 
— Placard  in  Ticket  Office. 
A  placard  or  notice  posted  by  a  railroad  company  at  its  ticket 
oflBce,  announcing  that  tickets  of  a  certain  class  must  be  used  on 
the  day  of  sale,  is  not  admissible  in  evidence  in  favor  of  the  company 
in  a  suit  against  it  by  a  passenger  for  an  alleged  wrongful  ejection 
from  a  train  on  the  ground  that  the  ticket  h^d  expired,  unless  it  be 
shown  that  the  passenger  had  read  the  placard  or  had  notice  of  ita 
contents. 

"Same— Defense— Shipping  Merchandise  as  Baggage. 

Where  such  a  passenger  had  procured  his  trunk  to  be  checked  two 
days  before  he  undertook  to  use  the  ticket,  and,  when  he  attempted 
to  use  it,  was  ejected  on  the  ground  that  the  ticket  had  expired,  and 
long  subsequently  it  was  ascertained  that  his  trunk  contained  mer- 
chandise instead  of  baggage,  it  was  not  error  for  the  trial  judge  to 
refuse  to  charge  the  jury  that  on  account  of  this  fraud  the  company 
had  a  right  to  cancel  the  contract,  and  could  not  be  held  liable  for 
ejecting  the  passenger. 

Excessive  Verdict. 

Under  the  evidence  disclosed  by  the  record,  the  verdict  was  so  ex- 
cessive as  to  indicate  bias  and  prejudice  on  the  part  of  the  jury. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Macon ;  W.  D.  Nottingham,  Judge. 

Action  by  Peter  Baldoni  against  the  Georgia  Railroad  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  defendant  brings 
error.     Reversed. 

Jos.  B.  &  Bryan  Gumming,  Hardeman  Davis,  and  Turner  & 
Jones,  for  plaintiff  in  error. 

M.  R.  Freeman,  Minter  Wimberly,  and  Roland  Ellis,  for 
defendant  in  error. 

SIMMONS,  G.  J.  Baldoni,  a  peddler  of  balloons  and 
confetti,  bought  a  ticket  over  the  Georgia  Railroad  from 
Macon  to  Augusta.  He  did  not  take  the  train  on  the  day  the 
ticket  was  purchased,  but  two  days  thereafter  started  on  his 
journey.  When,  a  few  miles  from  Macon,  Baldoni  presented 
his  ticket  to  the  conductor,  the  latter  informed  him  that  the 
time  within  which  the  ticket  could  be  used  had  expired,  that 
the  rules  of  the  company  limited  the  use  of  the  ticket  to  the 
day  on  which  it  was  purchased,  and  that  therefore  he  could 
not  ride  upon  it.  Baldoni  had  no  notice  of  this  rule  of  the 
company,  and  there  was  no  limitation  expressed  on  the  ticket. 
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Baldoni  insisted  that  he  had  paid  his  money  and  was  entitled 
to  ride.  After  some  further  conversation,  the  conductor  in- 
formed him  that  they  were  approaching  the  first  station  out- 
side of  Macon,  and  that  he  must  get  off  of  the  train.  When 
the  station  was  reached,  Baldoni  objected  to  leaving  the  train, 
but  obeyed  the  orders  of  the  conductor  and  alighted.  The 
conductor  seems*to  have  called  the  agent  at  the  station,  and 
told  him  of  putting  Baldoni  off,  and  requested  him  to  flag  the 
incoming  train,  so  that  Baldoni  could  return  to  Macon.  This 
Baldoni  denied,  claiming  that  he  had  to  alight  hurriedly  in 
the  darkness  and  find  his  way  to  the  agent.  At  any  rate,  the 
incoming  train  was  stopped,  and  Baldoni,  paying  a  few  cents 
for  his  fare,  returned  to  Macon.  He  reached  Macon  before  lo 
o'clock  in  the  evening,  having  been  absent  therefrom  but  two 
or  three  hours.  Baldoni  then  attempted,  at  several  different 
boarding  houses,  to  get  lodging  for  the  night,  but  was  refused. 
He  did  not  go  to  a  hotel,  because  he  was  not  sufficiently  well 
dressed,  and  was  afraid  the  rates  would  be  too  high.  He 
finally  slept  in  the  city  park  on  some  straw.  He  became 
quite  cold  during  the  night,  and  early  in  the  morning  warmed 
himself  in  the  station  of  another  railroad  company.  The 
ejection  from  the  train  was  on  Saturday  night.  Baldoni  re- 
mained in  Macon  all  day  Sunday,  purchased  another  ticket 
from  the  Georgia  Railroad  Company,  and,  just  24  hours  after 
his  first  attempt  to  make  the  trip,  boarded  a  train  for  Augusta, 
which  place  he  reached  on  Monday  morning.  He  thus  lost 
one  day  (Sunday)  on  account  of  the  action  of  the  conductor. 
At  times  Baldoni's  business  netted  him  as  much  as  $100  per 
day,  and  at  other  times  nothing.  Augusta  was  not  at  that 
time  a  good  place  for  his  business.  He  brought  suit  against 
the  company  for  damages,  and  the  jury  awarded  him  $1,250. 
The  defendant  moved  for  a  new  trial,  and  the  motion  was 
overruled.     The  defendant  excepted. 

L  On  the  trial  the  defendant  offered  in  evidence  a  placard 
or  notice,  printed  in  very  large  type  and  addressed  to  the  pub- 
lic, in  which,  among  other  things,  it  was  stated  that  **all  one- 
way tickets  will  be  limited  to  date  of  sale. "  A  copy  of  this 
placard  was  posted  at  the  ticket  office  in  the  depot,  and 
another  near  the  entrance  to  the  depot.  The  ticket  sold  to 
Baldoni  had  no  limitation  expressed  upon  it,  and  this  placard 
was  offered  to  show  that  Baldoni  had  notice  of  the  regulation 
of  the  company  requiring  such  tickets  to  be  used  on  the  day 
of  sale.  There  was  no  proof  that  the  plaintiff  could  read,  or 
that  he  had  read  this  notice  or  knew  of  its  contents.  There 
is  nothing  to  show  that  his  attention  was  in  any  way  directed 
to  this  placard.  We  think  that  a  placard  of  this  character  is 
not  sufficient  of  itself  to  put  a  passenger  on  notice  of  the  rules 
and  regulations  of  the  company  in  regard  to  the  time  limit  of 
their  tickets.  In  these  days  of  hurry  and  bustle,  passengers 
have  little  time  to  give  to  reading  the  notices  exposed  to  their 
gaze  in  ticket  offices  and  stations.     Very  few  passengers,  if  any, 
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Stop  to  read  such  notices.  Their  usuaf  object  is  to  purchase 
their  tickets,  and,  boarding  the  train,  to  depart  upon  their 
journeys.  It  would  not  do  to  charge  them  with  notice  of  the 
rules  and  regulations  of  the  company  simply  because  a  copy  of 
such  rules  or  regulations  was  posted  at  the  ticket  office. 
Notice  of  the  rule  or  regulation  must  be  in  some  way  brought 
home  to  a  passenger  before  he  can  be  charged  with  it.  The 
court  was  therefore  right  in  rejecting  this  evidence. 

2.  Pending  the  trial  it  was  ascertained  that  the  plaintiff 
had  checked  his  trunks  over  the  road  of  the  defendant  by 
virtue  of  his  ticket,  which  he  showed  to  the  baggage  master, 
two  days  before  he  attempted  to  use  his  ticket  for  passage, 
and  that  the  trunks  contained  balloons,  confetti,  and  other 
merchandise  in  which  plaintiff  dealt.  The  court  was  re- 
quested by  counsel  for  the  defendant  to  charge  the  jury  that 
this  was  a  fraud  upon  the  company,  and  gave  it  the  right  to 
cancel  the  contract  of  carriage  with  Baldoni,  and  that  there- 
fore it  could  not  be  held  liable  for  ejecting  him  from  the  train. 
The  court  refused  to  so  charge,  but  charged  to  the  contrary. 
In  this  the  court  did  not  err.  The  contract  made  with  the 
railroad  company  was  to  transport  the  purchaser  and  his  bag- 
gage. The  fact  that  the  purchaser  had  put  merchandise  as 
well  as  baggage  in  his  trunk  would  not  authorize  the  company 
to  eject  him  from  its  train.  The  company  could  have  refused 
to  carry  the  trunks  unless  the  passenger  had  paid  the  freight 
charges  on  the  merchandise  in  them.  After  the  trunks  were 
checked,  it  might  have  had  the  right  to  notify  the  passenger 
that  he  would  not  be  carried  unless  the  freight  was  paid ;  this 
notice  being  accompanied  by  an  offer  to  return  what  money 
was  due  him.  After  the  trunks  had  reached  their  destination 
the  company  might  have  refused  to  deliver  them  until  the 
proper  freight  charges  had  been  paid.  If  the  character  of 
their  contents  was  not  discovered  until  after  delivery,  the 
passenger  was  still  liable  to  the  company  in  an  action  for  the 
freight  charges.  The  company  did  none  of  these  things.  We 
think  that  a  passenger's  ticket  is  not  avoided  and  rendered 
worthless  by  the  mere  fact  that  he  has  checked  in  his  trunk 
articles  which  are  not  baggage,  any  more  than  if  such  trunks 
should  happen  to  weigh  more  than  the  company  allows  to  be 
carried  as  baggage.  Moreover,  it  appears  from  the  plaintiff's 
evidence  that  the  company,  by  its  agents,  did  not  undertake 
to  treat  the  contract  as  canceled,  but  ejected  plaintiff  on  the 
ground  that  the  time  limit  of  his  ticket  had  expired.  Having 
ejected  him  on  this  ground,  it  is  doubtful  if  the  company 
could  set  up  fraud  in  the  procurement  of  the  contract,  or  a 
violation  of  the  contract,  as  a  justification  of  the  illegal  eject- 
ment. Be  this  as  it  may,  the  company  did  not  pursue  any  of 
the  remedies  it  had,  and  cannot  rely  upon  the  nature  of  the 
contents  of  the  plaintiff's  trunks  as  a  justification  of  his  ejec- 
tion. 

3.  One  ground  of  the   motion  for  new  trial  complains  that 
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the  verdict  is  excessive.*  We  think  this  ground  well  taken. 
While  it  is  true  that  the  conductor  of  the  train  had  no  legal 
right  to  eject  the  plaintiff  because  of  the  expiration  of  the 
time  limit  put  upon  his  ticket  by  rules  of  the  company  of 
which  the  plaintiff  had  no  notice,  the  evidence  of  three 
witnesses  for  the  defendant  showed  that  there  was  no 
force  used,  but  that  the  plaintiff  obeyed  the  order  of  the 
conductor  and  alighted  at  the  station.  The  plaintiff  him- 
self testified  that  the  conductor  took  hold  of  him  and  got  the 
best  of  him,  and  he  surrendered,  but  even  then  it  does  not 
appear  that  he  was  in  any  way  injured  or  hurt  physically.  He 
did  not  lose  any  time  from  the  sale  of  his  goods  by  reason  of 
the  delay,  the  day  lost  being  Sunday.  He  slept  in  the  park 
in  Macon  because,  according  to  his  testimony,  the  boarding 
house  keepers  refused  to  entertain  him,  and  he  was  not  suffi- 
ciently well  dressed  to  go  to  a  hotel.  According  to  his  testi- 
mony, there  was  but  one  other  passenger  in  the  coach  from 
which  he  was  ejected.  Under  these  facts,  we  think  the  ver- 
dict for  $1,250  was  so  excessive  as  to  show  bias  and  prejudice 
in  the  minds  of  the  jury.  While  railroad  companies  should 
be  held  to  strict  accountability  for  a  violation  of  the  rights  of 
their  passengers,  we  think  that  juries  should  not  be  allowed  to 
run  wild  in  the  assessment  of  damages  in  cases  like  the 
present.  Taking  into  consideration  all  the  facts  and  circum- 
stances disclosed  by  the  evidence,  we  think  the  verdict  was  far 
in  excess  of  what  it. should  have  been. 

Judgment    reversed.     All  the  justices    concurring,    except 
LEWIS,  J.,  absent  on  account  of  sickness. 


Central  of  Georgia  Ry.  Co.  v.  McKinney. 

[Supreme  Court  of  Georgia^  J^ly  ^J»  1902,) 
[42  S.  B.  Rep.  229.] 

Injury  to  Passenger  Alighting  from  Train— Evidence. 

Evidence  of  particular  acta  of  the  defendant  at  the  time  at  which 
it  was  alleged  that  plaintifp  sustained  injuries  by  alighting^  from  a 
train  is  admissible,  when  such  evidence  tends  to  illustrate  the  man- 
ner in  which  the  plaintiff  claimed  he  was  injured,  although  a  state- 
ment of  these  acts  is  not  set  out  in  detail  in  the  petition. 

Same — Negligence — Question  for  Jury. 

Whether  the  commission  of,  or  omission  to  do,  particular  acts  bj  a 
railroad  company,  was  negligence  as  to  one  who  has  been  injured  by 
the  running  and  operation  of  a  train  of  cars,  must,  as  a  general  rule, 
be  determined  by  a  jury ;  and  it  is  error  for  the  judge,  on  the  trial  of 
a  case  brought  to  recover  damages  for  such  injuries,  to  charge  the 
jury  that  the  omission  to  do  a  certain  act  was  negligence,  when  not 
expressly  made  so  by  law. 

Instructions. 

The  charge  complained  of  in  the  fourth  ground  of  the  amended 
motion  for  a  new  trial  was  not  erroneous  for  any  of  the  reasons  as- 
signed. 

(Syllabus  by  the  Court. ) 
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Error  from  superior  court,  Clayton  county ;  Jno.  S.  Candler, 
Judge. 

Action  by  L.  T.  D.  McKinney  against  the  Central  of  Georgia 
Railway     Company.     Judgment     for     plaintifiF.     Defendant 

brings  error.     Reversed. 

• 

A.  L.  Berner  and  Hall  &  Cleveland,  for  plaintifiF  in   error, 
Arnold  &  Arnold,  for  defendant  in  error. 

LITTLE,  J.  An  action  was  instituted  against  the  railway 
company  by  McKinney,  to  recover  damages  for  personal  in- 
juries which  the  plaintifiF  alleged  he  sustained  by  reason  of  the 
negligence  of  the  agents  of  the  company  in  the  running  and 
operation  of  its  cars. 

It  appears  that  the  plaintifiF  was  a  passenger  on  one  of  the 
cars  of  the  defendant,  for  the  purpose  of  being  transported  to 
Lovejoy,  and  it  is  alleged  that  he  was  injured  in  attempting 
to  alight  from  the  train  after  it  had  arrived  at  that  place.  The 
specific  acts  of  negligence  with  which  the  defendant  was 
charged  were  that  it  negligently  failed  to  stop  the  train  a  suffi- 
cient time  for  the  plaintifiF  to  alight  safely;  that  it  negligently 
started  the  train  while  the  plaintifiF  was  in  the  act  of  alighting; 
and  before  he  had  completely  and  safely  reached  the  ground 
the  car  was  negligently  started  with  a  sudden  jerk.  The  evi- 
dence in  relation  to  the  manner  and  circumstances  under 
which  the  plaintifiF  alighted  from  the  car  was  in  direct  con- 
flict. The  plaintifiF  himself  testified,  among  other  things, 
that  **when  the  train  got  to  Lovejoy  they  were  running  very 
rapidly.  They  ran  through  the  station,  and  went  past  the 
regular  depot  some  distance,  and  I  went  to  get  out  of  the 
train,  and  stepped  on  the  step  like,  and  the  conductor  told  me 
to  make  haste.  The  track  is  on  a  fill  there  like,  and  I  couldn't 
reach  the  ground  hardly,  and  I  slid  down  with  this  hand  hold- 
ing the  hand  brake,  and  had  an  umbrella*  in  that  hand,  and  I 
kinder  sat  down  on  the  lower  step,  and  slid  o£F,  and  caught  on 
the  ground;  couldn't  touch  it  by  stepping  down,  one  foot  up 
here  and  the  other  one  on  the  ground ;  just  kinder  sat  down 
on  the  step  like;  and  as  I  slid  o£F  the  train  snatched 
ofiF,  and  jerked  me  back,  and  some  part  of  it  struck  me 
out  a  piece  from  the  train."  He  further  testified  that 
when  the  conductor  called  out  the  station  he  was  sitting 
about  the  middle  of  the  coach ;  that  he  got  up  and  walked 
to  the  front  end  of  the  car,  and  stepped  out;  that  the 
train  was  slowing  up,  and  the  conductor  called  to  him  to  make 
haste,  and  as  he  stepped  down  on  the  steps  the  conductor  was 
standing  on  the  opposite  side  of  the  platform ;  that  he  hurried 
as  much  as  he  could ;  that  the  train  stopped  only  a  little 
while, — merely  stopped,  and  then  commenced  running  again; 
that  when  he  first  went  to  get  ofiF  it  had  stopped,  but  by  the 
time  he  got  his  foot  on  the  ground  it  had  started  ofiF,  and  did 
not  stop  long  enough  for  him  to  get  to  the  ground.  It  was  a 
dark,  cloudy,  rainy  night,  and  there  was  a  fill  at  the  place 
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where  he  got  off.  There  was  other  evidence  which,  in  some 
measure  at  least,  tended  to  corroborate  a  part  of  the  evidence 
of  the  plaintiff.  On  the  other  hand,  the  conductor  testified 
that  the  stop  at  Love  joy  was  from  2  to  2i  minutes;  that  there 
were  other  passengers  for  the  station,  and  they  got  off ;  that 
ample  time  was  given,  and  the  plaintiff  was  the  last  one  to  get 
off;  that  he  had  called  the  attention  of  the  plaintiff  to  the 
fact  when  he  got  to  Lovejoy,  and  everybody  got  out  of  the  car 
but  him ;  that  plaintiff  stood  for  some  time,  after  they  had  got 
to  Lovejoy,  talking  to  a  lady;  that  he  kept  calling  the  station, 
and,  seeing  that  plaintiff  was  making  no  start  to  get  off,  be 
started  his  train ;  that  when  plaintiff  came  to  the  door  he  ran 
to  him,  and  put  his  hand  on  his  shoulder,  and  told  him  to 
hold  on,  and  let  him  stop  the  train;  that,  just  as  he  did  that, 
the  plaintiff  jumped  off  the  platform  to  the  ground,  etc. 
There  was  much  other  evidence  tending  to  corroborate  the 
conductor  as  to  the  manner  in  which  the  plaintiff  left  the  car. 
The  plaintiff  also  introduced  evidence  as  to  the  extent  of  his 
injuries.  Other  evidence  was  also  introduced,  but  it  is  not 
necessary  that  it  be  reported  here  in  order  that  the  points 
made  and  decided  shall  be  understood.  The  case  was  sub- 
mitted to  the  jtuy,  and  a  verdict  in  favor  of  the  plaintiff  for 
$1,500  was  rendered.  The  defendant  submitted  a  motion  for 
a  new  trial,  which  was  overruled,  and  it  excepted.  The 
motion  complains  that  the  verdict  was  contrary  to  law,  to 
the  evidence,  and  without  evidence  to  support  it ;  and  that  the 
verdict  was  against  certain  distinct  portions  of  the  charge  of 
the  court.  As  the  case  is  to  be  tried  again,  it  would  be  profit- 
Jess  to  separately  consider  those  grounds  which  alleged  that 
the  verdict  was  contrary  to  the  charge  of  the  coiu-t  in  certain 
particulars,  as  these  grounds  mean  nothing  more  than  that 
the  verdict  was  contrary  to  law.  It  is  to  be  presumed  that  the 
court  charged  the  jury  on  all  the  theories  which  arose  from 
the  evidence  in  the  case ;  and  the  fact,  if  it  be  one,  that  the 
verdict  was  not  in  accord  with  the  instructions  given  under 
one  theory,  affords  no  reason  that  it  was  not  properly  returned 
under  another  portion  of  the  charge,  given  under  a  different 
theory  of  the  case  as  made  by  the  evidence.  With  this  refer- 
ence to  thesfe  grounds  of  the  motion,  we  take  up  the  others 
in  the  order  in  which  they  are  set  out. 

L  Complaint  is  made  that  the  court  erred  in  admitting  the 
following  evidence  of  the  plaintiff:  **When  the  train  got  to 
Lovejoy,  they  were  running  very  rapidly.  They  ran  through 
the  station,  and  went  past  the  regular  depot  some  distance. ' ' 
The  objections  were  that  there  was  nothing  in  the  petition 
alleging  that  the  train  ran  beyond  the  regular  stopping  place, 
and  put  the  plaintiff  off  at  the  wrong  place ;  that  this  evi- 
dence sought  \o  charge  the  defendant  company  with  negli- 
gence in  running  past  the  depot ;  that  it  did  not  illustrate  the 
issues  raised  by  the  pleadings;  and  that  it  tended  to  prejudice 
the  jury  against  the  defendant.     None  of  the  objections   are. 
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in  our  opinion,  good,  and  we  think  that  the  evidence  was  prop- 
erly admitted.  The  plaintiff  had  charged  that  he  was  injured 
while  alighting  from  the  train  at  Lovejoy,  and  we  do  not 
understand  this  evidence  to  mean  that  he  was  injured  in 
attempting  to  alight  from  the  train  at  any  other  place  than 
Lovejoy.  It  was  not  necessary,  in  order  for  this  evidence  to 
have  been  admissible,  that  the  petition  should  have  alleged 
that  he  attempted  to  alight  at  any  particular  place  at  Love- 
joy. The  evidence  related  to  mere  matters  of  description, 
and  having  alleged  injury  sustained  by  alighting  from  the 
train  at  Lovejoy,  and  that  this  injury  was  occasioned  by  the 
V  negligence  of  the  defendant,  evidence  of  any  act  tending  to 

show  how,  and  the  manner  in  which,  the  negligence  injured 
him,  was  admissible. 

2.  It  is  alleged  that  the  court  erred,  after  charging  the  jury, 
in  effect,  that  it  was  a  disputed  question  of  fact,  in  the  case, 
whether  or  not  the  train  was  stopped  long  enough  at  Lovejoy 
to  allow  the  passenger  to  have  alighted  safely,  and  that  ques- 
tion  was  one  for  thi  jury  to  determine,  in  further  charging  as 
follows:  **If  you  believe  the  train  did  not  stop  long  enough  to 
allow  this  passenger  to  alight  in  safety,  that  would  be,  upon 
the  part  of  the  company,  negligence. "  The  sp'ecific  ground  of 
error  assigned  is  that  the  court  charged  that  a  certain  act  was 
negligence,  which  it  had  no  right  to  do.  We  are  constrained 
to  rule  that  this  ground  of  the  motion  was  well  taken.  The 
question  is  not  an  open  one  in  this  state.  If  it  were,  so  far 
as  I  am  concerned,  the  ruling  on  this  point  would  be  different. 
In  the  case  of  Railway  Co.  v.  Bryant,  i  lo  Ga.  247,  34  S.  E. 
^  350,  it  was  ruled  that  **it  is  error  for  the  judge,  on  the  trial 
of  an  action  to  recover  damages  against  a  railroad  company 
for  personal  injuries  occasioned  by  the  running  and  operation 
of  its  trains,  to  charge  the  jury  that  acts  not  falling  within  the 
class  below  indicated  constitute  negligence.  Only  the  com- 
mission of  those  acts  which  are  prohibited  by  the  statute,  or 
the  omission  of  those  things  which  are  prescribed  by  statute, 
constitutes,  under  such  circumstances,  negligence  per  se. 
Whether  the  commission  of  acts  other  than  those  so  inhibited, 
or  the  omission  to  perform  those  required,  constitutes  negli- 
gence, is  a  question  of  fact,  and  must  be  determined  by  the 
jury,  and  not  by  the  judge;"  for  which  proposition  the  fol- 
lowing authorities  are  cited:  Wright  v.  Banking  Co.,  34  Ga. 
330;  Railroad  Co.  V.  Wyly,  65  Ga.  120;  Harris  v.  Railroad  Co., 
78  Ga.  525,  3  S.  E.  355;  30  Am.  &Eng.  R.  Cas.  581;  Railroad 
Co.  V.  Mozely,  79  Ga.  463,  4S.  E.  324;  Railroad  Co.  v.  Kane, 
92  Ga.  187,  18  S.  E.  18,  22  L.  R.  A.  315;  Railroad  Co.  v. 
Bussey,  95  Ga.  584,  23  S.  E.  207 ;  City  of  Columbus  v.  Ogle- 
tree,  96  Ga.  177,  22  S.  E.  709;  Railroad  Co.  v.  Gibson,  97  Ga. 
489,  25  S.  E.  484.  For  a  complete  collection  of  the  cases  in 
which  the  same  ruling  has  been  made  by  this  court,  see  Hopk. 
L  Pers.  Inj.  §§  25,  26.     The  instruction  in  this  case  was  that,  if 

the  train  did  not  stop  long   enough  to  allow  the  plaintiff  to 
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alight  in  safety,  the  failure  to  do  so  would  be  negligence  upon 
the  part  of  the  company.  We  know  of  no  law  which  pre- 
scribes that  a  train  shall  stop  at  a  station  any  given  time,  nor 
are  we  aware  of  any  statute  which  declares  that  an  omission 
on  the  part  of  the  company  to  stop  at  a  station  any  particular 
length  of  time,  or  for  any  purpose,  is  negligence.  Hence  the 
rule  above  stated  is  controlling  on  this  point ;  and  under  these 
authorities  the  question  to  be  submitted  to  the  jury  on  this 
particular  point  was  whether  the  railroad  company  was,  under 
the  evidence,  guilty  of  negligence  in  not  stopping  at  Lovejoy 
a  sufficient  length  of  time  to  allow  the  plaintiff  to  safely 
alight. 

3.  Complaint  is  made  that  the  judge  erred  in  certain  charges 
made  as  explanatory  of  the  provisions  of  the  law  incorporated 
in  Civ.  Code,  §   2322.     In  effect,  these  explanations  were  that 
if  the  company  had  been  guilty  of  slight  negligence  towards 
the  complainant,  and   if  he  also,  in  the  opinion  of  the   jury, 
had  been  guilty  of  negligence,  and  negligence  which  would 
not  amount  to  a  lack  of  ordinary  care  on  his  part,  then  he 
might  recover,  but  the  jury  must  fix  the  proportion;  that  they 
could  see  how  much  negligence  one  was  guilty  of,  and  how 
much  the  other,  and  apportion  the  damages  as  they  might 
apportion  the  negligence.     In  other  words,  if  the  plaintiff  was 
not  guilty  of  such  negligence  as  would  bar  his  recovery,  then 
the  jury  should  apportion  his  damages,  just  as  they  apportion 
the  amount  of  negligence  each  had  been  guilty  of,  to  reduce  the 
amount    of    damages    that    plaintiff    would    otherwise    be 
entitled  to  recover.     The  objections  made  to  this  charge  are 
that  it  does  not  state  the  law  of  contributory  negligence  cor- 
rectly; that  the  rule   of  law  does   not  apportion  the  damages 
as  the  jury  apportions  the  negligence ;  that  it  was  not  proper 
to  charge  the  jury  the  principle  that  the  plaintiff  could   not 
recover  if  the  injury  was  the  result  of  his  negligence,  in  con- 
nection with   the   law  of    contributory  negligence,  as   such 
charge  was  calculated  to  confuse  the  minds  of  the  jury  in  their 
application  of  the  facts  to  the  different  principles  of  the  case. 
Substantially,  the  charge  was  correct  as  far  as  it  went.     The 
principle  of  law  which  was  being  discussed   by   the   judge  in 
this  portion  of  the  charge  might  have  been  extended   further, 
mthis:  that,  if  the  railroad  company  and  the  petitioner  were 
squally  at  fault,  there  could  be  no  recovery.     But  the  want  of 
such  extension  is  not  complained  of.     Looking  to  the  objec- 
tions urged  by  the   movant  to  this  charge,  we  are  of  opinion 
that  such  objections  are  without  merit.     Each  of  the  proposi- 
tions of  law  which  were  charged  is  contained  in  the  same  sec- 
tion of  the  Code.     Each  of    them    was    applicable   to   the 
contentions  and   evidence  in  the  present   case.     That  they 
were  joined  in  the  same  portion  of  the  charge  is   not,  in  our 
opinion,  objectionable;  and,  as  stated,  the  proposition   that 
the  damages   should  be  proportioned  as  the   negligence   had 
been  apportioned   by   the  jury,   conceding  that   each   of  the 
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parties  had  been  guilty  of  negligence,  does  not  seem  to 
be  erroneous.  The  judgment  of  the  trial  judge  is  reversed 
because  of  the  error  in  charging  as  set  out  in  the 
second  division  of  this  opinion. 

Judgment  reversed.     AH  the    justices    concurring,    except 
LEWIS,  J.,  absent  on  account  of  sickness. 


Southern  Ry.  Co.  v.  Webb. 

{Supreme  Court  of  Georgia^  Aug,  7,  /po^.) 
[42  S.  E.  Rep.  395.] 


Injury  to  Passenger — Proximate  Cause — Intervening  Act. 

While  the  general  rule  is  that  if,  subsequently  to  an  original 
wrongful  or  negligent  act,  a  new  cause  has  intervened,  of  itself  suffi- 
cient to  stand  as  the  cause  of  the  misfortune,  the  former  must  be 
considered  as  too  remote,  still  if  the  character  of  the  intervening  act 
claimed  to  break  the  connection  between  the  orig^inal  wrong^ful  act 
and  the  subsequent  injury  was  such  as  its  probable  or  natural  conse- 
quences could  reasonably  have  been  anticipated,  apprehended,  or 
foreseen  by  the  original  wrongdoer,  the  causal  connection  is  not 
broken,  and  the  original  wrongdoer  is  responsible  for  all  of  the  conse- 
quences resulting  from  the  intervening  act. 

bufficiency  of  Evidence. 

There  was  no  error  in  any  of  the  rulings  complained  of  which  re- 
quired the  granting  of  a  new  trial.  The  evidence  authorized  the 
verdict,  and  the  court  did  not  err  in  refusing  to  grant  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Richmond  county;  W.  F.  Eve, 
Judge. 

Action  by  Louis  Webb  against  the  Southern  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  brings  error. 
Affirmed. 

Jos.  B.  &  Bryan  Gumming,  for  plaintiff  in  error. 

H.  C.  Hammond  and  C.  H.  Cohen,  for  defendant  in  error, 

COBB,  J.  This  was  an  action  by  the  father  of  John  W. 
Webb  against  the  Southern  Railway  Company  for  damages 
alleged  to  have  been  sustained  by  the  plaintiff  on  account  of 
the  homicide  of  his  son.  The  trial  resulted  in  a  verdict  in 
favor  of  the  plaintiff,  and  the  defendant  complained  that  the 
court  erred  in  refusing  to  grant  it  a  new  trial. 

I.  The  petition  alleged  that  John  W.  Webb  was  a  passenger 
on  one  of  the  trains  of  the  defendant ;  that  while  in  one  of  the 
cars  of  the  train,  in  the  exercise  of  all  ordinary  care  and  dili- 
gence, and  just  as  he  was  about  to  take  a  seat  near  the  rear 
door  of  the  car,  the  train  was  negligently,  suddenly,  forcibly, 
and  with  great  violence  jerked,  jarred,  and  jolted,  and  as  a 
result  Webb  was  suddenly  and  without  fault  on  his  part  thrown 
through  the  rear  door  of  the  car,  and  fell  across  the  platform 
at  the  end  of  the  car  onto  the  track  on  a  bridge  over  which 
the  train  was  passing  at  the  time  the  jolt  took  place;  that  he 
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was  stunned  by  the  fall,  and  rendered  insensible ;  and  that 
while  upon  the  track  in  a  stunned,  insensible,  and  injured 
condition,  and  unable  to  walk  or  protect  himself,  he  was  neg- 
ligently run  over  and  killed  by  another  engine  passing  along 
the  track  over  the  bridge.  There  was  evidence  authorizing  the 
jury  to  find  that  Webb  was  a  passenger  upon  a  train  of 
the  defendant,  and  that  while  this  train  was  going  over  a 
bridge  a  sudden  and  violent  jolt  occurred,  sufiicient  to  throw 
one  from  his  feet  who  was  standing  in  the  train,  and  which 
had  the  effect  of  jostling  the  passengers  and  throwing  down 
bundles  from  the  racks  of  the  car ;  that  Webb  was  seen  upon 
the  train  just  before  this  jolt  occurred,  and  he  was  then 
near  the  rear  door  of  the  car  ^  that  he  was  not  seen  afterwards 
by  any  one  who  was  in  the  car;  that  shortly  after  the  train 
upon  which  he  was  last  seen  had  passed  over  the  bridge  an 
engine  belonging  to  the  Georgia  Railroad  Company  ran  over 
and  killed  Webb,  who  was  lying  across  the  track  on  the  bridge 
just  at  the  point  where  the  train  was  when  the  jolt  occurred ; 
that,  while  the  defendant  had  no  control  over  this  engine,  the 
engines  of  the  Georgia  Railroad  Company  had  a  right  to  use 
this  track,  and  it  was  known  to  the  defendant  that  the  engines 
of  that  company  might  pass  along  the  track  at  any  time  when 
it  was  not  otherwise  in  use.  While  the  evidence  was  conflict- 
ing as  to  some  of  the  points  above  referred  to,  there  was 
ample  evidence  authorizing  the  jury  to  find  all  of  the  facts 
above  stated.  It  is  contended  by  the  counsel  for  the  plaintiff 
that  from  this  evidence  the  jury  could  have  inferred  that  Webb 
was  thrown  from  the  rear  door  of  the  car  upon  the  track,  and 
was  there  in  a  stunned  condition  at  the  time  the  engine  ran 
over  him.  Counsel  for  the  railway  company  contends  that  the 
jury  were  not  authorized  to  draw  any  such  inferences,  and 
that  the  plaintiff  has  failed  to  establish  the  case  made  in  the 
petition,  but  that,  even  if  this  position  is  not  correct,  and  the 
jury  were  authorized  to  infer,  from  the  facts  above  referred 
to,  that  Webb  was  thrown  from  the  inside  of  the  car  through 
the  rear  door  of  the  same  upon  the  track,  and  stunned  by  the 
fall,  still  the  plaintiff  could  not  recover,  for  the  reason  that 
the  negligence  of  the  defendant  which  resulted  in  Webb's  being 
hurled  upon  the  track  was  not  the  proximate  cause  of  his 
death,  but  that  the  immediate  cause  of  his  death  was  the 
intervention  of  another  independent  agency, — that  is,  the  run- 
ning of  the  engine  of  the  Georgia  Railroad  Company  upon  the 
tracks  at  that  point. 

As  we  have  reached  the  conclusion,  for  the  reasons  which 
will  be  hereafter  stated,  that  the  jury  were  authorized  to  infer, 
from  the  facts  above  detailed,  that  Webb  was  negligently 
thrown  from  the  inside  of  the  car  through  the  rear  door  upon 
the  track,  it  becomes  necessary  to  determine  whether  this 
negligence  on  the  part  of  the  defendant  was  so  far  the  proxi- 
mate cause  of  the  death  of  Webb  that  the  defendant  would  be 
liable,  notwithstanding  the  death  was  not   actually  brought 
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about  by  the  fall  from  the  train,  but  by  the  running  of  the 
engine  which  ran  over  and  killed  him  while  he  was  lying  in 
an  insensible  condition  upon  the  track.  See,  in  this  connec- 
tion, Hopkins,  Pers.  Inj,  §§  14-16.  **No  branch  of  the  sub- 
ject of  personal  injuries  presents  greater  difficulty  than  the 
determination  of  liability  for  a  specific  loss,  with  reference  to 
its  naturalness  and  proximity  as  a  consequence  of  the  wrong- 
ful act  complained  of.'*  Watson,  Pers.  Inj.  §25.  As  was 
said  by  Elbert,  J.,  in  Car  Co.  v.  Barker,  4  Colo.  344,  34  Am. 
Rep.  89:  **What  is  the  proximate  cause  of  an  injury  in  a 
legal  sense  is  often  an  embarrassing  question,  involved  in 
metaphysical  distinctions  and  subtleties  difficult  of  satisfactory 
application  in  the  varied  and  practical  affairs  of  life.  *  *  Chief 
Justice  Shaw,  in  Marble  v.  City  of  Worcester,  4  Gray,  397, 
said:  **The  whole  doctrine  of  causation,  considered  in  itself 
metaphysically,  is  of  profound  difficulty,  even  if  it  may  not  be 
said  of  mystery."  In  Scott  v.  Hunter,  46  Pa.  195,  84  Am. 
Dec.  542,  Strong,  J.*,  said:  ** Indeed,  it  is  impossible  by  any 
general  rule  to  draw  a  line  between  those  injurious  causes  of 
damage  which  the  law  regards  as  sufficiently  proximate  and 
those  which  are  too  remote  to  be  the  foundation  of  an 
action."  In  Smith  v.  Telegraph  Co.,  83  Ky.  114,  4  Am.  St. 
Rep.  126,  Judge  Holt  remarked:  **The  line  between  proxi- 
mate and  remote  damages  is  exceedingly  shadowy ;  so  much 
so  that  the  one  fades  away  into  the  other,  rendering  it  often 
very  difficult  to  determine  whether  there  is  such  a  connection 
between  the  wrong  alleged  and  the  resulting  injury  as  to  place 
them,  in  contemplation  of  law,  in  the  relation  of  cause  and 
effect."  It  has  been  said  that,  notwithstanding  the  maze  of 
doubt  and  difficulty  with  which  this  subject  seems  to  be  in- 
volved, still  it  is  impossible  to  take  a  more  practical  and  sim- 
pler view  than  the  observations  of  learned  jurists  would 
indicate;  that  the  practical  administration  of  justice  prefers 
to  disregard  the  intricacies  of  metaphysical  distinctions  and 
subtleties  of  causation,  and  to  hold  that  the  inquiry  as  to 
natural  and  proximate  cause  and  consequence  is  to  be 
answered  in  accordance  with  common  sense  and  common 
understanding.  Watson,  Pers.  Inj.  §  28.  From  the  author 
just  cited  we  quote  the  following:  **A  natural  consequence  is 
one  which  has  followed  from  the  original  act  complained  of 
in  the  usual,  ordinary,  and  experienced  course  of  events;  a  re- 
sult, therefore,  which  might  reasonably  have  been  anticipated 
or  expected.  Natural  consequences,  however,  do  not  nec- 
essarily include  all  such  as,  upon  a  calculation  of  chances, 
would  be  found  possible  of  occurrence,  or  such  as  extreme 
prudence  might  anticipate,  but  only  those  which  ensue  from 
the  original  act,  without  any  such  extraordinary  coincidence 
or  conjunction  of  circumstances  as  that  the  usual  course  of 
nature  should  seem  to  have  been  departed  from. '  *  Section 
33.  **From  the  very  outset  the  practical  distinction  between 
causes  and  consequences  should  be  borne  in  mind  in  this  par- 
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ticular:  a  consequence  of  an  original  cause  may,  in  turn,  be- 
come the  cause  of  succeeding  consequences.  But  such  a  cause 
should  not,  manifestly,  be  regarded  as  an  intervening  cause, 
which  will  relieve  from  liability  the  author  of  the  original 
cause,  but  rather  as  only  a  consequence  along  with  the  other 
consequences.  A  tortious  act  may  have  several  consequences, 
concurrent  or  successive,  for  all  of  which  the  first  tort  feasor 
is  responsible.  It  is  not  intervening  consequences,  but  inter- 
vening causes,  which  relieve.  The  test  is  to  be  found,  it  has 
been  said,  not  in  the  number  of  intervening  events  or  agents, 
but  in  their  character,  and  in  the  natural  and  probable  connec- 
tion between  the  wrong  done  and  the  injurious  consequence. 
So  long  as  it  affirmatively  appears  that  the  mischief  is  attrib- 
utable to  the  original  wrong  as  a  result  which  might  reason- 
ably have  been  foreseen  as  probable,  legal  liability  continues.'* 
Section  58.  "Some  authorities  have  formulated  rules  on  this 
subject  designed  for  general  application, — as  that  the  defend- 
ant is  not  responsible  where  there  has  intervened  the  willful 
wrong  of  a  third  person,  or  is  liable  where  such  act  is  of  a 
negligent  character  merely.  But  the  better  doctrine  is  be- 
Heved  to  be  that  whether  or  not  the  intervening  act  of  a  third 
person  will  render  the  earlier  act  too  remote  depends  simply 
upon  whether  the  concurrence  of  such  intervening  act  might 
reasonably  have  been  anticipated  by  the  defendant.'*  Sec- 
tion 71.  In  Railway  Co.  y.  Taylor,  104  Pa.  315,  49  Am.  Rep. 
580,  Mr.  Justice  Paxsori  said:  **In  determining  what  is 
approximate  cause  the  true  rule  is  that  the  injury  must  be  the 
natural  and  probable  consequence  of  the  negligence ;  such  a 
consequence  as,  under  the  surrounding  circumstances  of  the 
case,  might  and  ought  to  have  been  foreseen  by  the  wrong- 
doer as  likely  to  flow  from  his  act. ' '  In  Lane  v.  Atlantic 
Works,  III  Mass.  139,  Colt,  J.,  said:  '*The  injury  must  be 
the  direct  result  of  the  misconduct  charged ;  but  it  will  not  be 
considered  too  remote  if,  according  to  the  usual  experience  of 
mankind,  the  result  ought  to  have  been  apprehended.  The 
act  of  a  third  person,  intervening  and  contributing  a  condi- 
tion necessary  to  the  injurious  effect  of  the  original  negli- 
gence will  not  excuse  the  first  wrongdoer,  if  such  act  ought  to 
have  been  foreseen.  The  original  negligence  still  remains  a 
culpable  and  direct  cause  of  the  injury.  The  test  is  to  be 
found  in  the  probable  injurious  consequences  which  were  to 
be  anticipated,  not  in  the  number  of  subsequent  events  and 
agencies  which  might  arise."  In  Scale  v.  Railway  Co.,  65 
Tex.  278,  57  Am.  Rep  602,  Chief  Justice  Willie  said:  **What 
character  of  intervening  act  will  break  the  causal  connection 
between  the  original  wrongful  act  and  the  subsequent  injury 
is  also  left  in  doubt  by  the  decisions.  If  the  intervening  cause 
and  its  probable  or  reasonable  consequences  be  such  as  could 
reasonably  have  been  anticipated  by  the  original  wrongdoer, 
the  current  of  authority  seems  to  be  that  the  connection  is  not 
broken."     See,   also,  Investment  Co.  v.  Rees  (Colo.  Sup.)  42 
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Pac.  42,  45;  21  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  486  et  seq. 
Treating  it  as  established  in  the  present  case  that  Webb  was 
upon  the  track  of  the  defendant  in  an  insensible  condition  as 
a  result  of  the  negligence  of  the  defendant,  is  it  reasonable  or 
unreasonable  to  hold  that  the  defendant  should  have  appre« 
hended  that  a  person  in  this  condition,  in  such  a  place,  might 
be  injured  or  killed  by  the  running  of  an  engine  upon  the 
track.?  Was  the  defendant  bound  to  anticipate  that  injury  or 
death  might  result  to  a  person  in  such  a  condition  in 
such  a  place.?  The  track  was  under  the  control  of 
the  defendant,  and,  if  Webb  had  been  killed  by  an 
engine  of  the  defendant  which  came  along  the  track 
after  the  train  from  which  Webb  was  thrown  had  passed, 
the  defendant  would  have  been  liable,  although  the  employees 
in  charge  of  the  engine  had  been  wholly  free  from  negligence. 
Railroad  Co.  v.  Nix,  68  Ga.  572.  In  that  case  Mr.  Chief  Justice 
Jackson  said:  "Suppose  there  had  been  a  prosecution  for 
murder,  who  would  be  found  guilty  thereof , — the  conductor  of 
•the  train  who  did  the  deed  of  throwing  him  off  and  under,  or 
the  conductor  of  the  other  train  who  ran  unconsciously  over 
him.?  Clearly,  he  who  did  the  intentionally  wrongful  act,  and 
whose  act  caused  his  death.**  The  principle  upon  which  the 
ruling  in  the  Nix  Case  is  founded  is  that  a  railway  company 
is  bound  to  know  that  its  tracks  may  be  used  at  any  time  by 
the  engines  and  trains  of  the  company,  and  is  bound  to  antici- 
pate and  apprehend  any  consequence  that  may  result  to  one 
who,  on  account  of  its  negligence,  is  left  in  a  condition  in 
which  and  in  a  place  where  he  is  liable  to  be  injured  by  the 
running  of  such  trains.  If  a  railway  company  is  bound  to 
anticipate  and  apprehend  that  one  left  in  a  helpless  condition 
in  a  perilous  place  upon  its  tracks  through  its  negligence  may 
be  injured  by  one  of  its  own  engines  or  trains  running  thereon, 
is  it  not  equally  bound  to  so  anticipate  and  apprehend  any 
injury  which  might  result  to  such  a  person  from  an  engine  of 
another  company,  which  the  first  company  knew  had  a  right 
to  and  did  actually  use  the  tracks  from  time  to  time?  It 
would,  indeed,  bring  about  a  curious  result  if  the  defendant 
would  be  liable  in  such  a  case  only  when  the  second  engine  or 
train  was  owned  by  it.  It  must  be  kept  in  mind  that  in  such 
cases  no  negligence  is  claimed  against  the  persons  in  charge 
of  the  second  train  or  engine.  They  are  blameless.  If  there 
is  any  liability,  it  results  from  the  negligence  of  those  in 
charge  of  the  train  which  left  the  person  killed  in  a  perilous 
situation  upon  the  track.  It  would  seem  that  ownership  of 
the  second  engine  or  train  would  be  entirely  immaterial,  and 
the  only  question  to  be  considered  would  be  whether  the  first 
company  knew,  or  ought  to  have  known,  that  the  second 
engine  or  train,  no  matter  by  whom  owned,  had  a  right  to,  or 
did  actually  from  time  to  time,  use  the  track  at  the  place  at 
which  the  person  was  killed.  When  a  railway  company  neg- 
ligently leaves  a  person  upon  its  track  in  a  helpless  condition, 
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it  will  certainly  be  held  liable  for  any  injurious  consequences 
which  may  result  to  such  a  person  growing  out  of  the  running 
of  trains  along  the  track,  without  regard  to  the  ownership  of 
such  trains,  if  the  company  knew  or  ought  to  have  appre- 
hended that  the  trains  would  pass  along  the  track  at  that 
point.  The  present  case  is  very  similar  to  the  case  of  Byrne 
V.  Wilson,  15  Ir.  C.  L.  332.  That  was  a  case  brought  in  1862^ 
under  Lord  Campbell's  act,  by  William  Byrne,  as  adminis- 
trator of  Mary  Byrne,  against  a  person  who  was  alleged  to  be 
the  proprietor  of  certain  omnibuses,  and  as  such  engaged  in 
the  business  of  a  common  carrier  of  passengers.  Mary  Byrne 
was  a  passenger  in  one  of  the  omnibuses,  and  through  the  negli- 
gence of  the  servants  of  the  defendant  the  omnibus  was  pre- 
cipitated into  the  lock  of  a  canal,  and  Mary  Byrne  was  there 
in  an  insensible  condition,  when  the  keeper  of  the  lock  turned 
the  water  therein,  and  she  was  drowned.  It  was  held  that> 
although  the  death  of  Mary  Byrne  was  not  caused  imme- 
diately by  the  act  of  the  defendant,  it  was  such  a  consequential 
result  of  that  act  as  entitled  her  representative  to  maintain  an 
action.  Lefroy,  C.  J.,  said  (page  340):  *'It  was  not  the  neg- 
ligence of  the  defendant  that  was  the  immediate  occasion  of 
her  death,  but  it  was  the  negligence  of  the  defendant  that  put 
her  into  a  position  by  which  she  lost  her  life,  as  a  conse- 
quential injury  resulting  from  that  negligence ;  and  although 
that  death  was  not  caused  immediately  by  the  act  of  the 
defendant,  nor  was  the  immediate  and  instantaneous  result  of 
his  negligence,  yet  it  was  the  consequential  result  of  the 
defendant's  act,  and  enables  her  representative  to  maintain 
this  action.  * '  The  defendant  knew  that  the  Georgia  Railroad 
Company  had  a  right  to  use  these  tracks.  It  also  knew  that 
it  might  use  them  at  any  time.  When,  therefore,  Webb  was 
negligently  thrown  upon  the  tracks,  and  left  there  in  a  help- 
less condition,  the  defendant  was  bound  to  apprehend  and 
anticipate  that  injurious  consequences  would  likely  result  to 
him  from  the  use  of  the  track  by  the  servants  and  agents  of 
the  Georgia  Railroad  Company  in  charge  of  its  engines  and 
trains.  This  being  so,  the  negligence  of  the  defendant  which 
resulted  in  leaving  Webb  helpless  upon  its  tracks  was  in  law 
the  proximate  cause  of  his  death,  notwithstanding  his  death 
was  actually  brought  about  by  another  agency. 

We  do  not  think  this  ruling  is  in  conflict  with  any  of  the 
cases  cited  in  the  brief  of  counsel  for  the  plaintiff  in  error. 
In  Perry  v.  Railroad  Co.,  66  Ga.  746,  the  plaintiff  had 
deposited  his  luggage  in  a  car  of  the  defendant,  intending  to 
go  upon  the  train  as  a  passenger,  and  left  the  car,  and 
engaged  in  conversation  with  another  person  in  the  depot. 
While  so  engaged,  his  attention  was  called  to  the  fact  that  the 
train  had  moved  off,  and  he  ran  until  he  reached  the  end  of 
the  car  shed.  While  passing  through  the  gateway  of  the  car 
shed,  he  came  in  contact  with  the  engine  of  another  company, 
which  was  coming   into  the  shed,  and   as   a  consequence   re- 
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ceived  serious  injuries.  It  was  held  that  the  negligence  of  the 
railroad  company  in  starting  its  train  without  giving  a  signal 
was  not  the  proximate  cause  of  the  injury  which  the  plaintiff 
subsequently  received  by  running  against  the  engine  of 
another  train  in  his  effort  to  catch  the  defendant's  train.  The 
defendant  could  not  have  foreseen,  nor  was  it  bound  to  antici- 
pate or  apprehend,  that,  as  a  result  of  its  negligence  in  start- 
ing its  train  without  a  signal,  a  passenger  would,  in  attempting 
to  catch  the  train,  run  against  the  engine  of  another  train, 
and  receive  serious  injuries.  In  the  case  of  Mayor,  etc.,  v. 
Dykes,  103  Ga.  847,  31  S.  E.  443,  a  street  car  company  had 
negligently  constructed  its  track  so  that  the  rails  were  above 
the  surface  of  the  street.  The  plaintiff,  while  driving  a  horse 
attached  to  a  two-wheel  road  cart,  attempted  to  drive  across 
the  track  at  an  angle  of  about  45  degrees.  The  wheels  of  his 
cart  came  in  contact  with  the  iron  rails  of  the  track,  slipped 
along  the  track,  and  made  a  scraping  noise,  which  caused  the 
horse  to  take  fright  and  run  away.  The  cart  collided  with  a 
wagon,  and  plaintiff  was  thrown  to  the  ground  and  seriously 
injured.  Although  the  street  car  company  may  have  been 
negligent  in  the  way  it  constructed  its  track,  it  certainly  could 
not  have  foreseen  that,  as  a  result  of  this  negligence,  a  scrap- 
ing noise  would  be  made,  and  that  this  noise  would  frighten 
a  horse,  and  the  horse  would  run  away,  and  the  vehicle  to 
which  he  was  hitched  would  collide  with  .a  wagon,  and  the 
plaintiff  would,  as  a  result,  be  injured.  Of  course,  if  the  car 
had  been  overturned  as  a  result  of  the  tracks  being  built  too 
high  above  the  surface  of  the  street,  and  injury  had  resulted 
from  an  accident  of  this  character,  the  case  would  have  been 
different.  In  Railroad  Co.  v.  Price,  106  Ga.  176,  32  S.  E.  yy, 
43  L.  R.  A.  402,  71  Am.  St.  Rep.  246,  the  plaintiff  was  a  pas- 
senger who  had  been  carried  wrongifully  beyond  her  station, 
and  when  this  fact  was  discovered  she  was  requested  to  alight 
at  another  station,  which  she  did,  and  was  carried  to  a  hotel 
by  the  conductor.  While  at  the  hotel  a  lamp  in  her  room  ex- 
ploded, and  as  a  consequence  she  sustained  damage.  It  was 
held  that  the  railway  company  was  not  liable  for  the  injury 
thus  sustained.  The  defendant  could  not  have  foreseen, 
apprehended,  or  anticipated  that  the  plaintiff  would  suffer 
injuries  of  the  character  received  by  her  at  the  hotel ;  and 
hence  its  negligent  act  in  carrying  her  beyond  her  station 
could  not  be  said  to  be  the  proximate  cause  of  the  injuries 
thus  received.  In  Railway  Co.  v.  Edwards,  in  Ga.  528,  36 
S.  E.  810,  the  plaintiff  was  a  brakeman  on  a  freight  train, 
and  was  ordered  by  the  conductor  to  jump  off  the  train  for 
the  purpose  of  changing  the  switch.  In  obedience  to  this 
order,  the  plaintiff  jumped  from  the  car  on  which  he  was 
standing,  and,  being  unable  to  see  the  ground  beneath  him, 
his  right  foot  was  caught  in  a  frog  of  the  switch,  the  frog  not 
having  been  blocked  so  as  to  prevent  such  an  accident,  and  the 
wheels  of  the  car  ran  over  and  crushed  his  foot.     The  dis- 
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tinction  between  that  case  and  the  present  will  be  apparent 
when  the  following  language  of  Mr.  Justice  Little  in  the  opin- 
ion in  that  case  is  considered:  '*The  direct  and  proximate 
cause  of  the  injury  which  the  plaintiff  sustained  was  his  jump- 
ing from  the  train,  and,  if  he  is  entitled  to  recover  damages 
from  the  defendant  company  therefor,  it  is  because  of  some 
negligence  on  the  part  of  said  company  which  caused  the 
jump  from  which  the  injury  resulted,  or  negligence  in  not  pro- 
tecting the  place  where  in  fact  he  did  jump.  As  we  have 
seen,  it  is  not  charged  in  the  petition  that  the  railroad  com- 
pany was,  through  its  conductor,  negligent  in  directing  the 
plaintiff  to  jump  from  the  car  at  the  time  he  did."  It  was 
held  that  the  failure  to  block  the  switch  was  not  an  act  of  neg- 
ligence. 

In  the  determination  of  the  question  just  presented  we  have 
been  very  much  aided  by  the  carefully  prepared  brief  of  coun- 
sel for  the  defendant  in  error.  The  brief  shows  not  only 
laborious  research,  but  ability  and  power  of  discrimination, 
and  we  take  occasion  to  express  our  appreciation  of  the  valua- 
ble aid  thus  brought  to  us  in  the  decision  of  this  puzzling 
question.  ' 

2.  The  motion  for  a  new  trial  contains  numerous  assign- 
ments of  error  on  rulings  upon  the  admissibility  of  evidence. 
Several  grounds  complain  that  the  court  erred  in  not  allowing 
testimony  to  be  offered  for  the  purpose  of  impeachment,  which 
related  to  matters  which  were  immaterial  and  irrelevant. 
While  the  judge  seems  to  have  permitted  the  cross-examina- 
tion of  different  witnesses  laying  the  foundation  for  impeach- 
ment to  take  a  very  wide  range,  we  cannot  say  that  any 
evidence  he  admitted  was  altogether  irrelevant.  But,  even  if 
it  was,  the  error  thus  committed  would  not  be  sufficient  to  have 
required  the  granting  of  a  new  trial.  The  defendant  offered 
in  evidence  a  chain  of  title  showing  that  the  South  Carolina 
&  Georgia  Railroad  Company  was  the  proprietor  of  the  tracks 
at  the  point  where  the  injury  occurred  and  the  yards  adjacent 
thereto,  and  also  offered  a  contract  between  the  city  council 
of  Augusta  and  this  railroad  company ;  the  purpose  in  offering 
this  evidence  being  to  show  that  the  engine  of  the  Georgia 
Railroad  Company  was  upon  the  tracks  at  the  point  where 
Webb  was  injured,  not  by  permission  of  the  defendant,  but  in 
its  own  right  under  a  contract  made  with  the  city  council  and 
the  predecessor  in  title  of  the  South  Carolina  &  Georgia  Rail- 
road Company.  This  evidence  was  rejected,  and  error  is 
assigned  upon  this  ruling.  It  was  immaterial  who  owned  the 
tracks  and  the  yards  adjacent  thereto.  The  defendant  was 
shown  to  be  in  control  of  the  tracks  at  the  place  where  the 
injury  occuired,  and  also  the  adjacent  yards  in  the  state  of 
South  Carolina.  It  was  immaterial  whether  the  Georgia  Rail- 
road Company  ran  its  engine  over  the  track  by  its  own  right 
or  by  permission  of  the  defendant.  It  did  not  matter  under 
whose  authority  the   engine  was  operated   upon  the  track. 
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The  only  material  question  was  whether  the  defendant  knew 
or  should  have  known  that  the  Georgia  Railroad  Company 
was  in  the  habit  of  using  the  tracks  at  that  point.  There  was 
evidence  authorizing  the  jury  to  find  that  such  was  the  case. 
What  has  just  been  said  disposes  of  that  ground  of  the  motion 
which  complains  that  the  court  erred  in  allowing  a  witness^ 
who  was  an  employee  in  charge  of  the  Georgia  Railroad 
engine,  to  testify,  in  effect,  that  the  engine  was  on  the  tracks 
by  permission  of  the  defendant.  Even  if  the  judge  com- 
mitted any  error  in  any  of  the  rulings  complained  of  in  the 
motion  for  a  new  trial,  we  do  not  think,  after  a  careful  exam- 
ination of  the  motion  for  a  new  trial  and  the  entire  record 
in  the  case,  that  there  should  be  a  reversal  of  the  judgment 
for  any  of  the  reasons  assigned  in  the  motion. 

It  remains  only  to  dispose  of  that  assignment  of  error  which 
complains  that  the  verdict  was  not  warranted  by  the  evidence. 
It  was  earnestly  argued  by  counsel  for  the  plaintiff  in  error 
that  there  was  no  evidence  authorizing  a  finding  for  the  plain- 
tiff. It  was  contended  that,  as  the  petition  alleged  that  Webb 
was  thrown  through  the  rear  door  of  the  car  across  the  plat- 
form at  the  end  of  the  car  and  onto  the  tracks,  and,  as  a  re- 
sult, was  stunned  and  rendered  insensible,  the  plaintiff 
cannot  recover  upon  a  general  presumption  of  negligence 
against  the  company,  but  his  recovery  must  be  based  upon 
evidence  authorizing  the  jury  to  find  that  he  was  injured  in 
the  manner  described  in  the  petition;  that  is,  by  being 
thrown  from  the  inside  of  the  car  through  the  door  across  the 
platform  onto  the  tracks.  Under  the  view  we  have  taken  of 
the  case,  it  is  unnecessary  to  determine  whether  a  recovery 
could  be  had  if  the  evidence  failed  to  show  to  the  satisfaction 
of  the  jury  that  Webb  was  thrown  from  the  car  in  the  manner 
described  in  the  petition.  There  was  abundant  evidence 
authorizing  the  jury  to  find  that  Webb  was  upon  the  train  as 
a  passenger,  and  that  while  he  was  upon  the  train  there  was  a 
jolt  of  the  train,  which  was  sudden,  unusual,  and  violent,  its 
character  being  such  that  the  passengers  were  jolted  in  their 
seats,  bundles  were  thrown  from  the  seats  and  racks,  and  a 
person  in  the  aisle  of  the  car  would  probably  have  been 
thrown  from  his  feet.  There  was  no  one  who  saw  Webb 
actually  thrown  through  the  door  to  the  platform  and  upon 
the  track.  The  last  that  was  seen  of  him,  which  was  just  be- 
fore the  jolt  came,  he  was  making  his  way  towards  the  rear  of 
the  car,  looking  for  a  seat,  and  had  reached  a  point  near  the 
door  of  the  car.  Nothing  more  was  seen  of  him  until  he  was 
found  in  a  mangled  condition  by  the  employees  in  charge  of 
the  railroad  engine  which  had  run  over  him.  All  of  the  evi- 
dence in  the  record  which  bears  upon  the  question  as  to 
whether  Webb  was  thrown  from  the  car  as  described  in  the 
petition  is  contained  in  the  testimony  of  the  witness  Shinall, 
and  we  quote  the  exact  language  of  this  testimony:  **We  got 
on  at  Broad  street  together.     John  Webb  got  on  the  first  step 
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between  the  coaches,  and  I  got  on  the  next  one,  and  he  was 
on  the  platform ;  and  I  turned  and  went  towards  the  back  end 
of  the  car,  and  had  a  couple  of  bundles  in  my  hand.  As  I  was 
going  along,  Mr.  Pardue  asked  me  what  I  was  doing  there, 
and  I  sat  on  the  side  of  the  car,  and  was  talking  to  him,  when 
John  Webb  came  through  the  train  and  passed  by  us,  and 
went  on  toward  the  rear  of  the  train.  At  or  about  that  time 
the  train  stopped  inside  of  the  bridge  all  at  once.  I  mean,  by 
stopping  all  at  once,  it  was  going  along  ten  or  fifteen  miles  an 
hour,  and  all  at  once  it  stopped.  It  was  a  hard  jerk.  It 
would  have  jerked  a  man  down  if  he  had  been  standing  on  his 
feet.  That  occurred  right  immediately  after  I  saw  Mr.  Webb 
standing  up  near  the  rear  of  the  train.  It  was  not  more  than 
a  minute,  or  something  like  that.  I  was  talking  to  Mr. 
Pardue,  and  then  the  jerk  came,  and  people  was  making  re- 
marks about  the  jerk  coming,  and  still  I  did  not  pay  no  atten- 
tion to  him.  I  did  not  know  anything  was  the  matter  with 
him  at  that  time.  I  did  not  find  out  for  certain  what  had  be- 
come of  him  until  the  next  morning.  After  I  got  off  at  Bath, 
I  asked  for  him,  but  nobody  had  seen  him.  I  don't  think  I 
changed  my  position  on  that  seat  after  I  saw  him.  It  is  just 
a  short  run  from  Augusta  to  Bath,  and  I  sat  there  talking  to 
Mr.  Pardue.  The  reason  I  didn't  look  around  for  John  Webb, 
I  was  talking,  and  never  put  my  mind  on  it.  I  thought 
maybe  he  was  sitting  behind  us. ' '  To  sustain  the  verdict  it 
is  not  necessary  for  us  to  hold  that  this  testimony  of  Shinall 
required  a  finding  that  Webb  was  hurled  through  the  rear  door 
of  the  car  by  the  jerk  of  the  train.  If  the  jury  could  legiti- 
mately infer  from  this  testimony  that  such  was  the  case,  we 
have  no  right  to  disturb  their  verdict  after  it  has  been  approved 
by  the  trial  judge.  The  able  and  learned  counsel  for  the 
plaintiff  in  error  presented  the  case  to  us  in  such  a  way  that, 
if  we  had  been  sitting  as  a  jury,  or  even  as  a  court  of  appeals, 
with  power  to  pass  upon  the  weight  of  testimony,  we  would 
probably  have  decided  with  him  at  the  close  of  his  argument. 
It  is,  however,  not  within  our  province  to  pass  upon  cases  like 
a  jury,  nor  have  we  any  desire  to  do  sa  Our  authority  ex- 
tends simply  to  determining  whether,  under  a  given  state  of 
facts,  the  jury  could  legitimately  arrive  at  a  given  result. 
While  we  do  not  think  it  is  probable  that  Webb  was  thrown 
through  the  door  of  the  car  in  the  manner  claimed,  still  it  is 
possible  that  this  took  place,  and  under  the  evidence  disclosed 
by  the  record  we  think  the  jury  were  authorized  to  so  find. 
There  is  some  mystery  about  the  case,  but,  as  was  said  by 
Mr.  Chief  Justice  Bleckley  in  Railroad  Co.  v.  Rouse,  J7  Ga. 
407,  3  S.  E.  308,  ** juries  have  no  more  important  function 
than  to  solve  mysteries."  The  jury  have  solved  this  mystery 
to  their  own  satisfaction.  The  trial  judge  has  approved  their 
solution,  and  we  have  no  authority  to  interfere. 

The  judgment  must  be  affirmed.     All  the  justices  concurring, 
except  LEWIS,  J.,  absent  on  account  of  sickness. 
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St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Leftwich. 

{Circait  Court  of  AppeaUy  Eighth  Circuity  August  ii^  igo9.) 

[117  Fed.  Rep.  127.  ] 

Carriers — Injury  to  Passenger — Contributory  Negligence — When  Ques* 
tion  for  Jury — Instance. 
The  question  whether  or  not  a  passenger  who  had  just  boarded  the 
smoking  car,  and  was  passing  through  that  car,  over  the  platform,  to 
the  next  coach  in  the  rear,  where  he  intended  to  zide,  was  guilty  of  con- 
tributory negligence  because  he  turned  aside,  grasped  the  railings  on 
both  sides  of  the  steps  of  the  platform  of  the  car,  and  stepped  down 
upon  the  upper  step  for  the  purpose  of  expectorating  and  throwing 
the  contents  of  his  mouth  clear  of  the  train,  was  a  question  for  the 
jury,  and  not  for  the  court. 

Same — Jury. 

It  is  only  when  all  reasonable  men,  in  the  honest  exercise  of  a  fair 
and  impartial  judgment,  would  draw  the  same  conclusion  from  the 
facts  which  condition  the  issue  of  negligence  or  contributory  negli- 
gence, that  it  is  the  duty  of  the  court  to  withdraw  that  question  from 
the  jury ;  and  It  is  not  clear  that  all  reasonable  men  would  agree  that 
there  was  any  lack  of  ordinary  care  in  the  act  of  the  plaintiff  in  this 
case. 
Same — Riding  in  Place  Not  Designed  for  Passengers.* 

A  passenger  who,  without  any  reasonable  cause  or  excuse,  rides  on 
a  platform  or  on  the  steps  of  a  railway  car,  or  on  an  engine,  or  on  a 
hand  car,  or  on  a  freight  or  baggage  car,  or  in  any  other  place  not 
designed  for  the  carriage  of  passengers,  is  guilty  of  negligence  which 
may  bar  his  recovery  of  damages  resulting  from  the  concurring  neg- 
ligence of  the  railway  company. 

(Syllabus  by  the  Court.) 

la  Error  to  the  Circuit  Court  of  the  United ,  States  for  the 
Eastern  District  of  Arkansas. 

George  E.  Dodge  and  B.  S.  Johnson,  for  plaintiff  in  error. 
William  G.  Whipple  and  Durand  Whipple,  for  defendant  in 
error. 

Before  SANBORN  and  THAYER,  Circuit  Judges,  and 
LOCHREN,  District  Judge. 

SANBORN,  Circuit  Judge.  This  is  an  action  for  damages 
for  a  personal  injury,  and  it  resulted  in  a  judgment  for  the 
plaintiff. 

The  chief,  if  not  the  only,  reason  why  this  judgment  is 
assailed  by  counsel  for  the  railway  company,  is  that,  in  their 
opinion,  the  court  below  should  have  instructed  the  jury  as  a 
matter  of  law  that  the  plaintiff,  Leftwich,  was  guilty  of  con 
tributory  negligence  which  barred  his  right  to  a  recovery  of 
the  damages  he  claimed.  At  the  time  the  injury  was  inflicted, 
Leftwich  was  a  young  man  about  29  years  of  age.  He  had 
served  as  a  switchman  and  as  a  brakeman.  On  the  occasion 
of  his  injury,  he  was  a  passenger  on  the  train  of  the  railway 
company,  which  contained  two  passenger  coaches.     The  for- 

*See  foot-note  appended  to  Southern    Ry.    Co.   v.  Roebuck  (Ala.),  2 
R.  R.  R.    204,  25  Am.  &  Kng.  R.  Cas.,  N.  8.,  204. 
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ward  coach  was  a  combination  car  divided  by  a  partition  into 
a  forward  aad  a  rear  compartment.  The  forward  compartment 
was  set  apart  for  colored  passengers,  and  the  rear  compart- 
ment  was  a  smoking  room.  The  next  coach  was  a  ladies* 
car.  The  plaintiff  was  a  white  man,  and  he  had  the  right  to 
ride  in  the  smoking  car  or  in  the  ladies'  car  as  he  chose. 
The  train  stopped  but  one  or  two  minutes  at  the  station 
where  he  boarded  it,  so  that  it  was  necessary  for  him  to  take  it 
at  once  when  it  arrived.  It  was  more  convenient  for  him  to 
ascend  the  steps  at  the  front  end  of  the  smoking  car  when  the 
train  arrived  at  the  station.  He  did  so,  and  then  passed  back 
through  this  car,  and  out  upon  the  platform  between  the  two 
passenger  coaches,  on  his  way  to  the  rear  coach,  where  he 
intended  to  ride.  When  he  was  near  the  partition  in  the  com- 
bination car,  the  train  started.  On  his  way  back  he  coughed 
up  some  phlegm,  and  as  he  arrived  upon  the  platform  of  the 
rear  car  he  turned  aside,  grasped  the  railings  on  each  side  of 
the  steps,  and  stepped  down  irpon  the  upper  step  for  the  pur- 
pose of  so  expectorating  that  he  might  throw  the  phlegm  clear 
of  the  train.  As.  he  stepped  down  upon  this  step,  his  foot  fell 
upon  a  mass  of  woolen  rags  or  waste  saturated  with  oil,  used 
to  pack  the  boxes  and  oil  the  bearings  of  the  wheels  of  rail- 
way cars,  and  commonly  called  **  dope."  As  his  foot  struck 
this  dope,  he  slipped,  fell  to  the  ground,  and  was  injured. 
There  was  a  spittoon  in  the  coach  in  which  he  might  have 
deposited  the  contents  of  his  mouth.  The  facts  which  have 
been  recited  are  undisputed,  and  they  are  all  the  facts  material 
to  the  questions  presented  in  this  case. 

The  platforms  and  steps  of  railway  cars  propelled  by  steam 
are  dangerous  places  for  passengers  to  ride.  They  are  not 
provided  for  that  purpose,  and  passenger  coaches  generally 
carry  on  their  doors,  or  in  other  conspicuous  places,  notices 
that  the  rules  of  railway  companies  forbid  the  passengers  to 
occupy  these  places  for  the  purpose  of  riding  upon  the  trains. 
Moreover,  it  is  a  general  rule  of  law  that  a  passenger  who, 
without  any  reasonable  cause  or  excuse,  rides  on  a  platform 
or  on  the  steps  of  a  railway  car,  or  on  an  engine,  or  on  a 
hand  car,  or  on  a  freight  or  baggage  car,  or  in  any  other  place 
not  designed  for  the  carriage  of  passengers,  is  guilty  of  neg- 
ligence which,  if  it  contributes  to  an  injury  that  he  sustains, 
will  bar  his  recovery  of  damages  therefor  on  account  of  the 
concurring  negligence  of  the  railway  company.  Purple  v. 
Railroad  Co.  (C.  C.  A.)  114  Fed.  123,  129;  Railway  Co.  v. 
Salinger,  46  Ark.  528,  536;  Hickey  v.  Railroad  Co.,  14  Allen, 
429;  Quinn  v.  Railroad  Co.,  51  111.  495;  Paterson  v.  Railroad 
Co.,  85  Ga.  653,  657,  II  S.  E.  872;  Bon  v.  Assurance  Co.,  56 
Iowa,  664,  667,  668,  10  N.  W.  225,  41  Am.  Rep.  127;  Railway 
Co.  V.  Roach  (Va.)  5  S.  E.  175;  Robertson  v.  Railroad  Co., 
22  Barb.  91;  Eaton  v.  Railroad  Co.,  57  N.  Y.  382,  384,  15 
Am.  Rep.  513;  Railroad  Co.  v.  Langdon,  i  Am.  &  Eng.  R. 
Cas.  87;  Powers  V.  Railroad  Co.,  153  Mass.    188,  191,  192,  26 
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N.  E.  446;  Flower  v.  Railroad  Co.,  69  Pa.  210,  8  Am.  Rep. 
251;  Ecliff  V.  Railway  Co.,  64  Mich.  196,  31  N.  W.  180.  But 
the  platforms  and  steps  of  passenger  coaches  are  provided  for 
the  entrance  and  exit  of  passengers,  and  to  enable  them  to 
pass  from  that  part  of  the  train  on  which  they  enter  to  the 
coach  where  they  desire  and  are  entitled  to  ride.  The  plain- 
tiff rightfully  entered  upon  this  train,  and  immediately  passed 
back  across  the  platform  between  the  cars  on  his  way  to  the 
coach  where  he  intended,  and  had  the  right,  to  ride  to  his 
destination.  In  all  this  there  was  no  misuse  of  train  or  plat- 
form, no  want  of  ordinary  and  reasonable  care.  But,  as  he 
passed  across  the  platform  of  the  last  car  he  grasped  the  rails 
on  both  sides  of  the  steps,  and  stepped  down  one  step,  in 
order  to  free  his  mouth  of  its  troublesome  burden,  and  to 
throw  it  clear  of  the  train.  Was  this  an  act  of  which  a  man 
of  ordinary  prudence,  in  the  exercise  of  reasonable  care, 
would  not  have  been  guilty?  Was  it  an  act  of  negligence? 
The  court  below  submitted  thfs  issue  to  the  jury,  and  the 
question  which  that  ruling  presents  to  this  court  is,  would  all 
reasonable  men,  in  the  exercise  of  a  fair  and  impartial  judg- 
ment, draw  the  conclusion  that,  under  all  the  circumstances 
of  this  particular  case,  the  plaintiff  failed  to  exercise  the  care 
which  a  man  of  ordinary  prudence  would  have  exercised  when 
he  turned  aside  from  the  door  of  his  car,  and  stepped  down 
one  step,  to  relieve  his  mouth  and  send  its  contents  away 
from  the  train?  Railroad  Co.  v.  Jarvi,  3  C.  C.  A.  433,  53 
Fed.  65;  Pyle  v.  Clark,  25  C.  C.  A.  190,  192,  79  Fed.  744,  746; 
Railroad  Co.  v.  Ives,  144  U.  S.  408,  417,  12  Sup.  Ct.  679,  36 
L.  Ed.  485;  Railroad  Co.  v.  Converse,  139  U.  S.  469,  11  Sup. 
Ct.  569,  35  L.  Ed.  213.  This  question  must  be  answered  in 
the  negative.  The  situation,  circumstances,  and  surround- 
ings of  the  actor  always  condition  the  answer  to  the  question 
whether  or  not  he  has  exercised  ordinary  care.  It  would 
undoubtedly  have  been  negligence  for  one  without  necessity  or 
reason  to  have  placed  himself  upon  one  of  the  steps  of  this 
car  while  the  train  was  in  motion.  On  the  other  hand,  if  the 
train  had  started  just  after  one  had  boarded  a  lower  step  of  the 
platform  it  would  not  have  been  negligence  for  him  to  have 
placed  his  feet  upon  the  higher  steps  to  climb  upon  the  plat- 
form and  enter  the  car.  The  case  in  hand  is  on  the  debatable 
ground  between  the  two  cases  supposed,  and  it  is  by  no 
means  clear  that  all  reasonable  men  would  agree  that  plain- 
tiff*s  act  evidenced  any  want  of  ordinary  care  under  the 
peculiar  circumstances  of  his  case.  Indeed,  it  is  by  no  means 
certain  that  there  are  not  some  reasonably  prudent  and  care- 
ful men  who  would  have  been  guilty  of  the  same  act  under  the 
same  circumstances.  The  question  which  has  been  considered 
is  the  only  one  argued  by  counsel  for  the  plaintiff  in  error, 
but  at  the  close  of  their  brief  they  state  that,  if  it  was  not  the 
duty  of  the  court  below  to  instruct  the  jury  that  the  plaintiff 
was  guilty  of  contributory  negligence,  still  that  court  was  in 
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error  because  it  failed  to  give  to  the  jury  lO  separate  instruc- 
tions which  they  requested  it  to  submit.  These  requests  have 
been  carefully  read,  considered,  and  compared  with  the  charge 
of  the  court.  So  far  as  the  rules  of  law  which  they  contain 
were  sound,  pertinent,  and  material  to  the  issues  presented, 
they  were  fairly  given  in  the  general  charge,  so  that  there  was 
no  error  in  the  refusal  to  give  them  in  the  words  of  the  coun- 
sel for  the  plaintiff.  Moreover,  they  present  no  question  of 
law  which  is  not  involved  in,  and  decided  by,  the  conclusion 
that  the  question  of  contributory  negligence  in  this  case  was 
for  the  jury,  and  not  for  the  court. 

There  was  no  error  in  the  trial  of  the  case,  and  the  judg- 
ment below  is  affirmed.      

Birmingham  Ry.,  Light  &  Power  Co.  v,  Nolan. 

{Supreme  Court  of  Alabama^  June  28^  1902,) 

[32  So.  Rep.  ns.] 

Carriert — Punitive  Damages.* 

Punitive  damages  may  be  recovered  of  a  carrier  by  a  passenger, 
where  through  willfulness  or  gross  negligence  of  the  conductor  the 
passenger  was  carried  by  the  place  at  which,  when  paying  her  fare, 
she  told  the  conductor  she  wanted  to  get  o£F. 

Appeal  from  city  court  of  Bessemer;  B.  C.  Jones,  Judge. 

Action  by  Mrs.  Alpho  Nolan  against  the  Birmingham  Rail- 
way,   Light    &  Power   Company.     Judgment    for   plaintiff. ' 
Defendant  appeals.     Affirmed. 

This  action  was  brought  to  recover  damages  sustained  by 
the  plaintiff  as  the  result  of  being  carried  beyond  the  destina- 
tion while  riding  on  one  of  the  defendant's  electric  cars  and 
being  put  off  at  another  station  and  in  failing  and  refusing  to 
put  the  plaintiff  off  where  she  had  notified  the  conductor  she 
wanted  to  get  off.  There  were  verdict  and  judgment  for  the 
plaintiff,  assessing  her  damages  at  $150. 

Walker,  Tillman,  Campbell  &  Porter,  for  appellant. 
Estes  &  Smith,  for  appellee. 

HARALSON,  J.  The  complaint  contained  besides  counts 
for  simple  negligence,  one  for  having  recklessly,  willfully  or 
wantonly,  refused  to  put  plaintiff  off  at  Twenty-Fifth  street  in 
Bessemer,  to  which  point  she  had  paid  her  fare,  and  where 
the  conductor,  at  the  time  she  paid  it  to  him,  agreed  to  put 
her  off.     The  case  was  tried*  on  the  plea  of  the  general  issue. 

The  proof,  on  plaintiff's  part,  tended  to  show,  that  she  paid 
the  conductor  her  fare  to  her  destination, — ^Twenty-Fifth 
street, — and  when  she  paid  it,  she  told  him  that  she  desired 
to  get  off  at  that   street,  and  he  said   **A11  right;"  that  the 

*8ee  foot-note  appended  to  Yazoo  6l  M.  V.  R.  Co.  v.  Faust  (Miss.), 
3  R.  R.  R.  818,  26  Am.  &  Eng.  R.  Cas.,  N.  8.,  818. 
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train  did  not  stop  to  let  her  off,  when  it  reached  her  destina- 
tion, but  the  bell  cord  was  pulled  by  a  gentleman  for  plaintiff, 
which  attracted  the  attention  of  the  conductor,  who  was  told 
that  the  plaintiff  desired  to  get  off,  and  he  replied,  that  **the 
train  does  not  stop  at  25th  street,  and  the  lady  will  have  to  go 
to  the  next  station,  *  *  and,  thereupon,  he  gave  the  signal  to  the 
engineer  to  go  ahead,  which  he  did,  and  plaintiff  was  carried 
to  Woodward's  crossing, — about  three-quarters  of  a  mile  from 
Twenty-Fifth  street, — where  she  got  off  and  had  to  walk 
back ;  that  it  was  windy  and  cold,  and  the  ground  wet  and 
sloppy  from  snow  that  had  fallen ;  that  she  got  her  feet  wet 
and  was  taken  sick,  and  had  been  sick  nearly  ever  since,  and 
that  she  required  the  attention  of  a  physician,  who  paid  her 
several  visits. 

The  evidence  of  the  defendant  tended  to  show,  that  the 
conductor  did  not  undertake  to  put  plaintiff  of  at  Twenty-Fifth 
street,  when  she  paid  him  her  fare,  and  that  he  was  not  guilty 
of  reckless  or  wanton  conduct  in  the  matter ;  that  Twenty- 
Fifth  street  had  been,  for  a  year  or  more,  discontinued  as  a 
stopping  place  or  station  on  the  road,  but  there  was  no  evi- 
dence that  plaintiff  knew  that  fact.  That  conductor  testified, 
that  he  had  authority,  as  conductor,  to  stop  a  train  at  any 
station. 

Errors  are  assigned  alone  for  the  refusal  to  give  the  charges 
requested  by  defendant. 

The  court  was  requested  by  the  defendant,  to  charge  the 
jury  that  they  could  not  award  punitive  damages  in  the  case ; 
that  they  could  award  no  more  than  nominal  damages,  and 
that  if  they  believed  the  evidence,  they  must  find  for  the 
defendant. 

To  authorize  punitive  damages,  the  act  complained  of  must 
be  willful,  or  the  result  of  reckless  indifference  to  the  rights  of 
others,  which  is  equivalent  to  an  intentional  violation  of 
them,  or  **where  the  injury  has  been  wanton,  or  malicious, 
or  gross.'*     Wilkinson  v.  Searcy,  76  Ala.  i8l 

It  is  settled,  that  the  infliction  of  actual  damage  is  not 
essential  to  the  imposition  of  exemplary  damages.  Railroad 
Co.  V.  Sellers,  93  Ala.  9,  9  South.  375,  30  Am.  St.  Rep.  17. 
If,  then,  in  this  case,  the  negligence  of  the  conductor  was  so 
gross  as  to  evince  an  entire  want  of  care,  and  was  sufficient  in 
the  minds  of  the  jury,  to  raise  the  inference,  that  being 
cognizant  of  the  probable  consequences,  he  was  indifferent  to 
them,  it  was  in  their  province  to  award  exemplary  damages. 
Railroad  Co.  v.  Arnold,  80  Ala.  601,  2  South.  337.  We  must 
hold,  that  under  the  evidence,  apart  from  the  charge  of  wan- 
tonness or  willfulness,  it  was  open  to  the  jury  to  infer  gross 
negligence  on  the  part  of  the  conductor.  The  court  was  not 
authorized,  therefore,  to  take  this  question  from  them. 
There  was  no  error  in  refusing  the  charges  requested  by 
defendant. 
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A  motion  was  made,  for  a  new  trial  on  the  ground,  among 
others,  that  the  damages  awarded  were  excessive.  It  was 
refused.  We  do  not  feel  authorized,  under  the  facts  of  the 
case,  to  set  the  judgment  aside  on  that  ground. 

Affirmed.  

Fort  v.  Southern  Ry. 

(Supreme  Court  of  Sou^h  Carolina^  July  i8,  igo2,) 

[42  S.  B.  Rep.  196.] 

Carriers — Liability  to  Passenger — Exemplary  Damages.^ 

Plaintiff  purchased  a  ticket,  and  boarded  a  mixed  train,  and  was 
carried  near  his  destination,  when  the  conductor  received  orders  to 
take  the  engine  back,  which  he  did.  Before  it  returned,  plaintiff 
walked  about  a  mile  to  his  destination :  held  that,  there  being  no  proof 
of  willfulness,  wantonness,  or  rudeness,  plaintiff  was  not  entitled  to 
exemplary  damages. 

Appeal  from  common  pleas  circuit  court  of  Lexington 
county;  Buchanan,  Judge. 

Action  by  James  C.  Fort  against  the  Southern  Railway. 
From  judgment  of  nonsuit,  plaintiff  appeals.     Affirmed^ 

G.  T.  Graham  and  P.  H.  Nelson,  for  appellant. 
B.  L.  Abney  and  E.  M.  Thomson,  for  appellee. 

JONES,  J.  The  appeal  herein  is  from  an  order  of  nonsuit. 
The  plaintiff,  having  purchased  of  defendant  a  ticket  as  pas- 
senger on  the  morning  of  June  28,  1901,  boarded  defendant's 
train  at  Pelion  for  Columbia.  The  train  was  a  freight  train, 
with  a  combination  passenger,  baggage,  and  express  car 
attached.  When  the  train  reached  Cayce,  a  station  about  two 
miles  from  Columbia,  the  conductor  received  orders  from  the 
company  to  take  the  engine  back  to  Perry's  on  some  emergency, 
the  nature  of  which  was  not  disclosed  in  plaintiff's  evidence. 
Upon  receiving  this  order,  the  conductor  side-tracked  his 
train  at  Cayce,  and  told  plaintiff  and  another  passenger  that 
they  would  have  to  get  off  and  take  another  train  to  Columbia, 
as  he  had  to  go  back.  Plaintiff,  being  informed  that  the  other 
train  would  not  go  to  Columbia  until  about  5  o'clock  that 
afternoon,  requested  to  be  taken  back  to  Pelion,  which  the 
conductor  declined  to  do,  as  he  was  only  taking  back  the 
engine.  Plaintiff  applied  to  the  station  agent  or  operator  at 
Cayce,  but  he  did  not  make  any  effort  to  procure  a  convey- 
ance for  plaintiff  to  Columbia,  and  plaintiff  failed  in  his  effort 
to  hire  a  conveyance.  Thereupon  plaintiff,  with  the  other  pas- 
senger, walked  from  Cacye  to  the  bridge  at  Brookland,  about 
one  and  a  half  miles,  riding,  however,  about  a  half  mile  of 
that  distance  in  a  wagon  going  that  way,  and  after  crossing 
Brookland  bridge  took  the  Columbia  street  car.  The 
weather  was  warm,  and  the  plaintiff,  unused  to  walking  much, 
was  made  tired  by  his  walk  of  about  a  mile,  and  was   worried 

*8ee  preceding:  case  and  foot-note. 
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and  annoyed  by  the  failure  of  defendant  to  transport  him  t;o 
Columbia.  The  said  train  reached  Columbia  later  in  the  day, 
and  plaintiff  returned  home  on  defendant's  train  that  after- 
noon. There  was  some  evidence  tending  to  show  that  when 
the  engine  was  ordered  back  to  Perry's  from  Cayce  the  rail- 
road authorities  were  informed  that  there  were  two  pas- 
sengers on  board  for  Columbia.  There  was  no  evidence 
whatever  of  any  rudeness  or  insult  to  plaintiff  by  defendant's 
agents.  Upon  this  evidence  nonsuit  was  granted  on  the 
ground  that  the  action  was  for  willful  tort,  and  that  there  was 
no  evidence  to  show  any  wantonness  or  willfulness  in  the  con- 
duct of  defendant.  The  exceptions  relate  solely  to  the  ques- 
tion whether  there  was  any  evidence  tending  to  show  a  willful ' 
tort. 

We  think  the  nonsuit  was  proper.  One  who  boards  as  pas- 
senger a  mixed  freight  and  passenger  train  takes  passage  sub- 
ject  to  the  delays  incident  to  that  mode  of  conveyance.  For 
any  unreasonable  delay  considering  that  mode  of  conveyance, 
the  passenger  has  redress  for  the  actual  damages  occasioned 
thereby ;  and,  if  the  conduct  of  the  defendant  company  is  such 
as  to  show  a  wanton  or  willful  disregard  of  duty  to  such  pas- 
senger, exemplary  damages  may  be  awarded.  In  this  case  the 
only  question  being  as  to  exemplary  damages,  and  there  being 
no  evidence  tending  to  show  any  wanton  or  willful  disregard 
of  defendant's  duty  to  plaintiff,  the  nonsuit  was  proper. 

The  judgment  of  the  circuit  court  is  affirmed. 


Myers  v.  Southern  Ry. 

(Supreme  Court  of  South  Carolina^  Oct,  lo^  igoi,) 

[42  S.  E.  Rep.  596.] 

Expiration  of  Ticlcet— Threats  of  Expulsion— Exemplary  Damages.* 

Where  a  passenger  bought  a  limited  ticket,  but  missed  the  connect* 
ing  train  at  a  junction,  and  took  the  next  train  after  the  time  limit 
had  expired,  there  is  sufficient  evidence  to  go  to  the  jury  on  the  ques- 
tion of  exemplary  damag^ea,  where  the  conductor,  after  full  explana- 
tion, collected  fare  on  threats  of  expulsion. 

Same— Same. 

Where,  on  threats  of  expulsion,  a  passenger  pays  a  fare,  but  does 
not  leave  the  car,  it  is  error  to  submit  the  question  of  expulsion  to 
the  jury  in  an  action  against  the  railroad  company  for  damages. 

Appeal  from  common  pleas  circuit  court  of  Barnwell  county ; 
Benet,  Judge. 

Action  by  Essie  Myers,  by  her  guardian,  T.  S.  Myers, 
against  the  Southern  Railway.  From  judgment  for  plaintiff, 
defendant  appeals.     Reversed. 

B.  L.  Abney,  Joseph  W.  Barnwell,  and  Robert  Aldrich,  for 
appellant. 

Davis  &  Best,  f©r  respondent. 

*A8  to  when  punitive  damages  may  be  recovered  for  acts  of  car- 
rier's employees  injuring  passengers,  see  preceding  case  and  foot- 
note. 
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JONES,  J.  The  plaintiff,  a  young  woman  between  14  and 
18  years  old,  bought  a  ticket  for  passage  over  the  defendant's 
railroad  from  Allendale  to  Orangeburg  by  way  of  Blackville 
and  Branch ville,  limited  by  its  terms  to  12  p.  m.  on  the  3d  day 
of  February,  1901.  When  she  reached  Blackville,  the  con- 
necting train  at  that  point  between  Augusta  and  Branchville 
had  left,  and  the  plaintiff  stayed  at  Blackville  with  a  friend, 
without  expense,  the  night  of  the  3d  day  of  February.  The 
next  morning,  after  expiration  of  the  time  limit,  she  boarded 
the  first  train  to  Branchville.  When  she  presented  said  ticket, 
the  conductor  refused  to  receive  it,  saying  that,  if  the  plaintiff 
did  not  pay  the  fare,  he  would  have  to  put  her  off;  and  when 
she  explained  the  circumstances  under  which  she  had  failed 
to  use  the  ticket  before  its  expiration,  as  stated  above,  the 
conductor  replied  that  he  could  not  help  that.  Thereupon  she 
paid  the  fare  demanded  from  Blackville  to  Branchville,  and 
on  boarding  the  train  from  Branchville  to  Orangeburg  was 
compelled  to  pay  the  fare  between  said  points,  both  fares 
amounting  to  about  $2.  The  complaint  was  for  both  actual 
and  exemplary  damages,  and,  after  alleging  facts  substantially 
as  above  set  forth,  charged  that  the  action  of  the  defendant  com- 
pany was  willful,  wanton,  and  malicious,  and  that  by  reason 
of  the  aforesaid  facts  the  plaintiff  had  been  greatly  outraged, 
humiliated  in  her  feelings,  and  caused  to  suffer  great  mental 
anxiety,  to  her  damage  $1,500.  The  jury  rendered  a  verdict 
for  $237.50.  The  defendant  offered  no  testimony,  and  in 
open  court,  before  the  jury  were  instructed,  admitted  liability 
for  actual  damages  to  the  amount  of  $2,  the  car  fares  paid  to 
the  conductor  as  stated. 

The  appellant's  exceptions  are  to  the  charge  of  the  court  to 
the  jury,  and  relate  to  the  question  of  exemplary  damages,  as 
follows:  '*(i)  That  it  is  respectfully  submitted  that  his  honor 
the  presiding  judge  erred  in  instructing  the  jury,  as  requested 
in  part  by  plaintiff:  *That  if  the  jury  believe  that  if  the  plain- 
tiff presented  her  ticket  to  the  conductor  while  traveling  on 
the  aforesaid  train  for  Orangeburg,  and  the  conductor  refused 
to  receive  it,  and  demanded  additional  fare  to  Orangeburg, 
threatened  to  eject  plaintiff  unless  such  additional  fare  was 
paid,  then,  in  that  case,  in  addition  to  actual  damages, 
plaintiff  would  be  entitled  to  recover  exemplary  damages; 
provided  the  jury  find  that  the  plaintiff  was  treated  with  indig- 
nity, insult,  or  contempt ;  and  in  adding  thereto  the  words : 
*I  do  say  that,  if  the  conduct  of  the  conductor  amounted  to 
insult  or  contempt,  it  would  be  a  basis  for  exemplary  or  puni- 
tive damages. '  Whereas  it  is  submitted  that  there  was  no 
evidence  on  the  part  of  the  plaintiff  showing  indignity,  insult, 
or  contempt,  or  from  which  the  jury  were  authorized  to  infer 
such  indignity,  insult,  or  contempt,  or  for  which  they  would 
be  authorized  to  give  exemplary  or  punitive  damages. 
(2)  In  charging  the  jury  that:  *If  the  plaintiff  was  entitled  by 
her  ticket  to  be  taken  from  Allendale  to  Orangeburg,  and   if 
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she  was  ejected,  or  threatened  to  be  put  off,  and  if,  under  the 
influence  of  such  a  threat  of  being  put  off,  she  did  pay  the  fare 
to  prevent  being  put  off,  then  it  will  be  left  for  you  to  say 
whether  that  would  amount  to  a  technical  ejection  or  not ;  and 
if  the  conduct  of  the  conductor,  in  so  threatening,  was,  in  the 
language  of  the  complaint,  willful  or  wanton,  then  it  would  be 
a  ground  of  punitive  damages  in  whatever  amount  you  might 
think  justifiable,  not  more  than  the  amount  claimed  or  more 
than  in  your  opinion  ought  to  be  granted.  *  Whereas  it  is  sub- 
mitted that  there  is  no  evidence  on  the  part  of  the  plaintiff 
from  which  wanton  or  willful  conduct  could  reasonably  be 
inferred  by  the  jury,  no  evidence  that  plaintiff  was  ejected,  or 
any  other  evidence  'warranting  the  jury  in  finding  punitive 
damages.  (3)  In  refusing  to  charge  the  first  request  submitted 
by  defendant,  in  the  following  words:  *That  the  damages 
which  plaintiff  could  possibly  recover  in  the  present  suit  for 
any  delay  in  making  connection  is  limited  to  the  expense  in- 
curred by  her  by  reason  of  such  delay,  *  without  adding  any 
other  words  thereto;  and  in  further  adding  thereto  the 
words:  *That  does  not,  of  course,  prevent  the  jury  from  con- 
sidering the  question  of  punitive  damages.'  Whereas  it  is 
submitted  that  there  is  no  evidence  on  the  part  of  the  plaintiff 
from  which  the  jury  were  authorized  to  find  punitive  damages 
for  the  delay  alleged  in  the  complaint  and  referred  to  in  the 
evidence.  (4)  In  refusing  to  charge  the  second  request  sub- 
mitted by  defendant :  *That,  even  if  the  jury  find  that  the 
plaintiff  was  wrongfully  compelled  to  pay  her  fare  from  Black- 
ville  to  Orangeburg,  the  only  damages  they  could  find  for  the 
plaintiff  is  the  amount  paid  by  her  for  her  ticket  from  Black- 
ville  to  Orangeburg,  admitted  by  defendant  to  be  $2.00,  inas- 
much as  no  physical  injury  was  inflicted  upon  plaintiff  nor 
any  insult  nor  indignity;'  and  further,  in  adding  to  the  said 
request  the  following  words :  *  I  cannot  so  charge  you.  The 
last  part  would  ask  me  to  say  what  is  or  is  not  in  evidence. 
If  there  was  no  evidence  whatsoever  on  the  question  of  will- 
ful conduct  on  the  part  of  the  conductor,  I  might  charge  you 
that ;  but,  as  I  have  said  to  counsel  before,  where  there  is  any 
evidence,  no  matter  how  slight,  tending  to  show  willful  or 
wanton  or  malicious  conduct  on  the  part  of  a  conductor  of  the 
railway  company,  the  court  is  not  allowed  to  say  to  the  jury 
that  it  was  not  sufficient,  and  I  cannot  say  here  that  there  is 
none.  Therefore  the  request  is  refused.  *  Whereas,  it  is  sub- 
mitted that  there  was  no  evidence  whatsoever  from  which  the 
jury  were  authorized  to  infer  willful,  wanton,  or  malicious 
conduct  on  the  part  of  the  conductor.  {5)  In  charging  the 
jury  as  follows:  *  I  have  to  say  to  you  that  3'ou  must  look 
into  the  testimony,  and  see  whether  she  [the  plaintiff]  has 
made  a  good  claim  for  vindictive  or  punitive  damages.  Was 
the  conduct  of  the  railway  conductor,  if  he,  as  alleged, 
threatened  to  put  her  off  unless  she  paid, — was  that  a  willful 
act  on  his  part,  or  a  wanton  or  malicious  act.?     Was  it   such 
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an  act  as  subjected  her  to  indignity, — such  as  would  humiliate 
her  in  the  presence  of  others?  If  so,  then  you  would  have  to 
say  whether,  on  that  account,  she  should  have  vindictive 
damages.  There  is  no  doubt  that  railway  companies  are  lia- 
ble in  damages  when  their  servants,  through  whom  they  act, 
subject  passengers,  who  are  in  their  cars,  to  indignity  or 
oppression,  or  conduct  themselves  towards  them  in  a  way  that 
shows  utter  disregard  of  their  feelings  or  their  rights,  and 
humiliate  them  in  the  presence  of  others.  *  Whereas,  it  is  sub- 
mitted that  there  was  no  evidence  on  the  part  of  the  plaintiff 
from  which  the  jury  were  authorized  to  infer  indignity,  or 
oppression,  or  disregard  of  the  feelings  of  the  plaintiff,  or 
tending  to  humiliate  her  in  the  presence  of  others,  or  showing 
that  the  conduct  of  the  conductor  was  willful,  wanton,  or 
malicious. '  * 

It  will  be  observed  that  these  exceptions  all  make  the  point 
that  there  was  no  evidence  to  go  to  the  jury  on  the  question 
of  exemplary  damages.  The  testimony  was  to  the  effect 
stated  above,  and,  in  our  opipion,  was  such  as  to  warrant  sub- 
mitting the  issue  to  the  jury.  The  defendant  conductor  was 
informed  by  plaintiff  of  the  circumstances  under  which  she 
claimed  the  right  to  use  said  ticket  as  passenger.  The 
defendant  makes  no  exception  to  the  charge  of  the  court  to 
the  effect  that,  as  matter  of  law,  plaintiff,  in  the  circumstances 
stated,  if  true,  had  the  right  to  use  said  ticket  for  passage  on 
said  train ;  and,  indeed,  on  the  trial  defendant  admitted  lia- 
bility for  actual  damages.  It  was  fairly  left  to  the  jury  in 
other  portions  of  the  charge  to  determine  whether  defendant's 
agent  was  merely  negligent  in  his  conduct  or  whether  he  was 
acting  willfully  or  wantonly.  If  defendant's  agent,  conscious 
of  plaintiff's  right  as  passenger,  nevertheless  invaded  that 
right  by  exacting  and  coercing  an  unlawful  payment  of  money 
under  threat  of  expulsion  from  the  train,  his  conduct  was  will- 
ful or  wanton,  such  as  would  subject  deifendant  to  exemplary 
damages. 

In  addition  to  the  matter  just  considered,  the  second  excep- 
tion involves  another  point.  It  is  complained  that  the  court 
left  it  to  the  jury  to  say  whether  the  conduct  of  the  defend- 
ant's agent  amounted  to  a  "technical  ejection."  Respondent 
argues  that  there  was  a  technical  ejection,  and  cites  as 
authority  Railroad  Co.  v.  Eskew,  86  Ga.  641,  12  S.  E.  1061, 
22  Am.  St.  Rep.  492.  The  case  does  not  sustain  respondent's 
view.  The  language  of  the  court  is:  ** Although  the  con- 
ductor neither  used  physical  force  to» expel  the  plaintiff  from 
the  train  nor  was  immediately  present  when  the  plaintiff  left 
the  train  at  Conyers,  yet  it  was  in  fact  an  expulsion  if  the 
plaintiff  alighted  against  his  own  will,  and  as  an  act  of  obe- 
dience to  the  conductor's  previous  command."  This  has  no 
applicability  to  a  case  where  the  passenger  does  not  leave  or 
is  not  put  off  the  train.  In  the  case  before  us  the  passenger 
never  left  the  train  under  threat  or  command  or  otherwise. 
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and  we  are  at  a  loss  to  conceive  how  the  matter  of  ejection 
from  the  train  could,  in  any  view,  be  submitted  to  the  jury. 
Plaintiff's  case  was  not  based  upon  any  unlawful  ejection  from 
the  train,  but  was  based  upon  an  unlawful  and  wanton  coercion 
of  the  payment  of  money  under  threat  of  expulsion  from  the 
train.  Such  an  issue  was  not  only  foreign  to  the  case  as 
alleged  and  proven,  but  it  was  harmful  to  submit  it  to  the  jury, 
because  under  such  instruction  the  jury  may  have  supposed 
that  they  were  at  liberty  to  treat  the  case  as  one  in  which 
there  had  been,  in  effect,  an  unlawful  ejection  from  the  train. 
It  is  true,  the  verdict  of  the  jury  was  not  very  large,  but  we 
are  unable  to  ascertain  the  extent  the  jury  were  influenced 
by  the  erroneous  charge  by  any  consideration  of  the  amount 
of  the  verdict. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  case 
remanded  for  a  new  trial. 

Louisville  &  N.  R.  Co.  v.  Landers. 

(Supreme  Court  of  Alabama^  Jan.  20^  f90j.) 

[33  80.  Rep.  482.] 

Carriers—Injuries  to  Property — Assignability  of  Claim— Constitution* 
ality  of  Statute. 
Const.  1875,  art.  14,  {  12,  declares  that  a  corporation  shall  have  the 
right  to  sue  and  be  subject  to  be  sued  like  natural  persons.  Code,  k 
87/,  authorizes  the  assignment  in  writing  of  claims  against  railroad 
companies  for  injuries  to  property,  and  suits  thereon  in  the  name  of 
the  assignee :  held^  that  Code,  (  877,  was  not  violative  of  the  constl* 
tution ;  the  choae  in  action  assignable  being  a  claim  for  damagea 
growing  out  of  alleged  breach  of  contract,  and  being  assignable  irre- 
spective of  the  statute. 

Same — Limiting  Liability. 

A  provision  in  a  bill  of  lading  limiting  the  carrier's  liability  to 
damages  resulting  only  from  negligence  of  itself  or  its  agents  is  rea- 
sonable and  binding. 

Same — Same — Variance. 

Where,  in  an  action  against  a  railroad  company  on  a  bill  of  lading, 
the  declaration  is  in  the  form  prescribed  by  the  Code,  that  the  bill 
introduced  in  evidence  contains  special  limitations  on  the  common- 
law  liability  of  the  carrier  constitutes  no  variance. 

Expert  Testimony— Value  of  Cattle. 

In  an  action  against  a  carrier  for  damages  for  injury  to  cattle  in 
shipment,  a  witness  who  testified  that  he  had  been  a  dealer  in  cattle 
all  his  life,  and  had  shipped  cattle  several  times  over  defendant's 
road,  and  between  the  stations  between  which  the  cattle  in  question 
were  shipped,  was  qualified  to  testify  as  an  expert  as  to  the  value  of 
the  cattle,  and  as  to  whether  they  could  be  shipped  safely  without  par- 
titions. 

Res  Gestae  * 

In  an  action  against  a  carrier  for  injury  to  cattle  in  shipment,  it 
was  proper  to  admit  in  evidence  conversations  between  the  plaintiff 
and  defendant's  agents  relative  to  the  transportation  of  the  cattle, 
in  the  course  of  such  transportation,  as  a  part  of  the  res  gestae. 

Testimony— Cause  of  Injury  to  Cattle. 
In  an  action  against  a  carrier  for  injury  to   cattle    in   shipment,  a 

*See  notes  at  end  of  case. 
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witness  was  asked  what  he  would  say  caused  the  injury,  if  cattle  that 
had  been  shipped  as  those  in  question  reached  their  destination  in 
the  condition  in  which  he  saw  the  cattle  in  question  on  their  arrival : 
held  error  not  to  exclude  the  answer,  as  the  question  called  for  a  con- 
clusion of  the  witnesses  as  to  a  fact  in  issue  which  it  was  the  province 
of  the  jury  to  determine. 

Injury  to  Live  Stock  in  Transit — Notice  of  Claim. 

Where  a  bill  of  lading  for  a  shipment  of  cattle  provides  that  the 
shipper,  as  a  prerequisite  to  any  right  to  recover  from  injury  to  the 
cattle,  shall,  before  removal  of  the  cattle  from  the  place  of  delivery, 
and  before  their  mingling  with  other  cattle,  give  written  notice  of 
any  damages,  the  requirement  is  complied  with  where  the  shipper 
does  not  discover  injuries,  and  could  not  have  done  so,  before  re- 
moval, but  he  gives  notice  thereof  within  a  reasonably  short  time 
after  discovery  of  the  injury. 

Same— Same. 

That  an  owner  to  whom  a  bill  of  lading  has  been  issued  gives 
written  notice  of  injury  to  certain  cattle  before  their  removal  does 
not  preclude  him  from  the  right  of  giving  additional  notice  of  other 
injuries  within  a  reasonable  time  after  their  discovery. 

Same — Same. 

Where,  under  a  bill  of  lading  requiring  written  notice  of  injury 
before  removal,  the  only  notice  given  the  carrier  as  to  the  death  of 
cattle  was  for  certain  cattle  that  had  died  before  removal,  the  shipper 
coold  not  recover  for  cattle  that  died  after  the  removal. 

Tyson,  J.,  dissenting. 

Appeal  from  circuit  court,  Calhoun  county ;  D.  C.  Black- 
well,  Special  Judge. 

Action  by  J.  C.  Landers  against  the  Louisville  &  Nashville 
Railroad  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Reversed. 

The  complaint  contained  six  counts,  each  of  the  counts 
being  in  the  statutory  form  for  suit  against  a  common  carrier 
on  a  bill  of  lading.  The  defendant  pleaded  the  general  issue, 
and  by  special  pleas  set  up  the  violatioh  of  special  stipula- 
tions, which  v^rere  agreed  to  by  the  shipper,  in  the  bill  of  lad- 
ing issued  by  the  defendant.  The  plaintiff  introduced 
evidence  tending  to  show  that  a  number  of  cattle  which  had 
been  shipped  over  the  defendant's  railroad  were  injured  dur- 
ing transportation,  and  that  said  injuries  were  caused  by  neg- 
ligence on  the  part  of  the  defendant  or  its  employees.  The 
defendant  introduced  evidence  tending  to  show  that  the 
injuries  caused  to  the  cattle,  for  which  the  suit  was  brought, 
were  occasioned  by  reason  of  the  cattle  being  crowded  in  cars 
without  reference  to  their  size  or  weight,  and,  further,  be- 
cause there  were  no  partitions  made  by  the  plaintiff  in  the 
cars,  as  he  agreed  to  do.  The  facts  of  the  case  relating  to  the 
rulings  of  the  trial  court  reviewed  on  the  present  appeal  are 
sufficiently  stated  in  the  opinion.  The  court,  at  the  request 
of  the  plaintiff,  gave  to  the  jury  the  following  written  charges: 
'*(i)  The  court  charges  the  jury  that,  in  order  to  entitle  the 
plaintiff  to  recover,  he  need  only  show  delivery  to  the  railroad  in 
good  condition,  unreasonable  delay  in  transportation,  and  de- 
livery in  bad  condition ;  and,  if  the  plaintiff  has  shown  these 

6  R  R  R— 7 
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facts,  the  jury  will   find   the   issue  in  favor  of  the  plaintiff, 
unless  the  evidence  also  satisfy  the  jury  that  the  railroad  com- 
pany was  not  guilty  of  negligence.     (2)  If  the  jury  believed  that 
the  defendant  negligently  delayed  to  ship  the  cattle  from  Mont- 
gomery, or  negligently  permitted  them  to  stand  upon  the  track 
for  several  hours  at  Calera,  and  that  the  cattle  were  injured 
thereby,  then  the  jury  will  find  the  issue  in  favor  of  the  plain- 
tiff.    (3)  If  the  cattle  were  in  good  condition  when  delivered 
to  the  defendant  railroad  company  at  Montgomery,  and  there 
was  an  unreasonable  delay  in  transportation,  and  the  cattle 
after  such  delay  were  delivered  in  bad  condition,  the  presump- 
tion is  that  the  injury  resulted  from  the  negligence  of  defend- 
ant.    (4)  If  the  defendant  failed  to  deliver  the  cattle  in  a  safe 
condition  within  a  reasonable  time,  the  presumption  of  neg- 
ligence on  the  part  of  the  defendant  arises,  and  the  burden  of 
proof  is  shifted  to  the  defendant  to  excuse  itself  from   negli- 
gence; and,  if  this  burden  has  not  been  discharged,   the  jury 
must  find  the  issue  in  favor  of  the  plaintiff."     The  defendant 
separately  excepted  to  the  giving  of  each  of  these  charges,  and 
also  separately  excepted  to  the  court's  refusal  to  give   each  of 
the  following  charges  requested  by  it:    **(i)  I  charge  you, 
gentlemen  of  the  jury,  that  you  cannot   find  for  the  plaintiff 
for  any  damage  occasioned  by  the  death  of  any  of  these  stock 
after  the  same  had  left  Attalla,  Alabama,  if  you  believe  from 
the  evidence  that  no  notice  was  given  the  defendant  or  its 
agent  at  Attalla,  or  elsewhere,  except  the  notice  testified   by 
J.  C.  Landers  and  Judge  Pelham.     (2)  I  charge  you,  gentle- 
men of  the  jury,  that  the   undisputed  evidence  in  this  case 
shows  that  the  plaintiff  only  gave  notice  to  the  defendant   of 
the  loss  and  damage  of  fourteen  head  of  cattle,  and  you  can- 
not find  for  the  plaintiff  for  any  damage  on  account  of  the 
loss  or  death  of  any  other  cattle  after  the  same  left  Attalla, 
Alabama.     (3)   I  charge  you,    gentlemen   of  the  jury,    that 
unless  the  evidence  shows  that  the  plaintiff  gave  notice  of  the 
damage  to  the  cattle  to  the  defendant  or  its  agent  before  the 
cattle  were  taken  from  the  cars  at  Attalla,  and  before  leaving 
the  yard  of  the  company,  then  you  cannot  find  for  the  plain- 
tiff."    The  other  charges  requested  by  the  defendant,  to   the 
refusal  to  give  each  of  which  it  separately  excepted,  were  the 
general  affirmative  charge  upon  the  whole  of  the  complaint, 
and  the  general  affirmative  charge   in  favor  of  the  defendant 
upon  each  count  of  the  complaint  separately. 

Thos.  G.  &  Chas.  P.  Jones,  for  appellant. 
W.  P.  Acker,  for  appellee. 

DOWELL,  J.  The  complaint  in  this  case  is  in  the  pre- 
scribed form  of  the  Code,  No.  15,  p.  946,  for  suit  against  a 
common  carrier  on  a  bill  of  lading.  There  are  six  counts,  and 
in  the  four  last  the  plaintiff  claims  as  assignee.  A  demurrer 
was  interposed  to  the  complaint,  which  was  overruled,  but  the 
assignment  relating  to  this  ruling  is  expressly  waived  by  the 
appellant. 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S  99 

« 

I^niaville  &  N.  R.  Co.  v.  Landers 

The  first  contention  of  counsel  in  argument  for  appellant  is 
that  the  subject-matter  of  the  suit  is  a  chose  in  action,  of 
which  there  can  be  no  valid  assignment ;  the  insistence  being 
that,  section  877  of  the  Code,  authorizing  the  assignment  in 
writing  of  claims  against  railroad  companies  for  injuries  to 
property,  and  suits  thereon  in  the  name  of  the  assignee,  is  an 
unjust  discrimination  against  railroad  corporations  as  a  class, 
and  violative  of  section  12,  art.  14,  of  the  constitution  of  1875. 
There  is  no  merit  in  this  contention,  since  the  chose  in  action 
here  assigned  is  a  claim  for  damages  growing  out  of  the 
alleged  breach  of  a  contract,  and  the  action  is  in  form  ex  con- 
tractu. There  can,  we  think,  be  no  doubt  of  the  assignability 
of  such  a  claim,  apart  from  the  statute.  The  right  of  the 
plaintiff  to  sue  in  his  own  name  on  the  claims  assigned  is  not 
raised  in  the  pleadings,  and,  on  the  case  as  presented  to  the 
jury,  was  not  involved  in  any  of  the  rulings  on  the  charges. 

The  property  transported  in  the  present  case  consisted  of 
live  stock, — three  car  loads  of  cattle, — and  the  bill  of  lading 
contained  a  special  contract  between  the  shipper  and  the 
carrier  limiting  the  latter* s  liability  to  damages  resulting  only 
from  negligence  of  itself  or  its  agents.  Special  contracts  of 
this  character  have  been  upheld  by  this  court  as  reasonable 
and  binding  between  the  shipper  and  carrier.  Railway  Co. 
V.  Harwell,  97  Ala.  341,  11  South.  781;  Id.,  91  Ala.  340,  8 
South.  649.  In  Railway  Co.  v.  Parker,  123  Ala.  683,  27  South. 
323,  it  was  held  that,  where  the  action  on  a  bill  of  lading  was 
in  the  form  prescribed  in  the  Code,  it  was  a  suit  upon  the 
common-law  liability  of  the  carrier,  and  that  a  bill  of  lading 
containing  special  stipulations  limiting  such  common-law  lia- 
bility, when  introduced  in  evidence,  constituted  a  fatal 
variance  between  the  complaint  and  the  proof.  We  feel  con- 
strained now  to  depart  from  this  holding.  The  fact  that  a 
bill  of  lading  contains  special  stipulations  exempting  the  com- 
mon carrier  from  a  part  of  its  common-law  liability  makes  it 
none  the  less  a  bill  of  lading.  The  prescribed  form  in  the 
Code  is,  in  general  terms,  for  suits  **on  a  bill  of  lading  of  a 
common  carrier,'*  and  we  think  it  is  sufficiently  broad  to 
cover  bills  of  lading  containing  special  stipulations. 

There  are  a  number  of  assignments  of  error  based  on  the 
rulings  of  the  court  in  the  admission  of  evidence.  We  will 
notice  only  those  insisted  on  in  argument : 

The  witness  Clarkson,  sworn  and  examined  on  behalf  of  the 
plaintiff,  was  permitted,  against  the  defendant's  objection,  to 
testify  as  to  the  value  of  the  cattle,  and  whether  they  could  be 
loaded  and  transported  with  safety  without  partitions  in  the 
cars  in  which  they  were  placed,  and  also  as  to  what  would  be 
a  reasonable  time  for  transporting  them  from  Montgomery  to 
Attalla,  Ala. ;  those  being  the  places  of  receiving  and  delivery. 
This  witness  testified  that  he  had  been  a  dealer  in  cattle  all 
of  his  life, — buying,  selling,  and  shipping  them  on  railroads; 
that  he  had  bought  cattle  several  times,  within  the  year  of  the 
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shipment  of  the  cattle  in  question,  in  and  around  Montgomery' ; 
that  he  knew  the  market  value  at  Montgomery  at  the  time  of 
the  shipment  of  plaintiff's  cattle;  that  he  had  shipped  cattle 
several  times  over  defendant's  road  from  Montgomery  to 
Gadsden,  a  point  within  five  miles  of  Attalla,  and  was  familiar 
with  loading  and  transporting  cattle  on  railroads.  This  testi- 
mony of  the  witness,  we  think,  very  clearly  qualified  him  to 
testify  as  an  expert  witness;  and  as  the  evidence  objected  to 
came  within  the  rule  of  expert  evidence,  and  other  conditions 
as  a  predicate  having  been  shown  for  the  admission  of  ex- 
pert testimony,  the  rulings  of  the  trial  court  were  free  from 
error. 

Exceptions  were  taken  and  reserved  to  the  admission  in 
evidence  of  conversations  between  the  plaintiff  and  defend- 
ant's agents  relative  to  the  transportation  of  the  cattle,  and 
in  the  course  of  the  transportation  of  the  same.  These  con- 
versations were  admissible  as  a  part  of  the  res  gestae,  and  the 
rulings  of  the  court  were  free  from  error  ip  this  respect. 

The  plaintiff  was  permitted,  over  the  objection  of  the 
defendant,  to  ask  the  witness  Clarkson  the  following  ques- 
tion: '*  If  these  cattle  had  been  loaded  at  Montgomery  at 
three  or  four  o'clock  p.  m. ,  switched  in  the  yard  for  two  or  three 
hours,  unloaded,  reloaded  about  nine  or  ten  o'clock  next 
morning,  carried  to  Calera  about  twelve  o'clock,  side-tracked 
there  until  ten  or  twelve  o'clock  at  night,  and  then  reached 
Attalla  at  three  or  four  p.  m.  next  day,  in  the  condition  that 
you  saw  them,  with  a  number  dead,  what,  in  your  judgment, 
caused  the  injury.?"  To  which  the  witness  answered:  *'It 
was  caused  by  the  delay  in  shipment. ' '  Motion  was  made  to 
exclude  the  answer,  which  was  overruled  by  the  court,  and  to 
which  action  of  the  court  in  allowing  the  question  and  over- 
ruling the  motion  to  exclude,  the  defendant  duly  excepted. 
The  court  erred  in  its  ruling.  The  question  called  for  evi- 
dence without  the  limit  of  expert  testimony.  It  called  for  a 
conclusion  of  the  witness  as  to  a  fact  in  issue,  and  which  it 
was  the  province  of  the  jury  alone  to  determine,  and  the 
answer  of  the  witness  was  a  clear  invasion  of  this  province  of 
the  jury. 

There  was  a  provision  in  the  special  contract  of  affreight- 
ment of  the  cattle  which  required  the  plaintiff,  at  the  point  of 
destination,  and  before  the  removal  ofUhe  cattle  from  the 
place  of  delivery,  and  before  their  mingling  with  other  cattle, 
to  give  written  notice  to  the  defendant  of  any  claim  of  dam- 
ages, as  a  prerequisite  to  any  right  of  recovery.  While  this 
provision  of  the  contract  has  been  held  to  be  a  reasonable 
one,  especially  where  the  owner  or  his  agent  accompanies  the 
stock,  or  agrees  to  do  so,  it  is  also  said  that  such  stipulation 
is  not  to  be  strictly  construed.  **The  object  is  to  prevent 
fraud  on  the  carrier.  When  the  shipper  does  not  discover, 
and  by  ordinary  diligence  could  not  have  discovered,  the  in- 
jury, and  its  extent,  before  the  animals  are  removed,  notice 
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thereof  within  such  reasonably  short  time  after  their  removal 
as  effectually  secures  the  carrier  from  fraud  is  a  substantial 
and  sufficient  compliance  with  the  condition."  Railway  Co. 
V.  Harwell,  supra,  and  authorities  there  cited.  The  fact  of 
having  given  written  notice  before  removal  of  the  animals 
from  the  place  of  delivery  would  not  preclude  the  plaintiff 
from  the  right  of  giving  additional  notice  of  claim  for  other 
injuries  which  had  not  been  discovered,  and  which  could  not 
have  been  discovered  at  the  time  of  removal  by  ordinary  dili- 
gence. But  notice  of  such  other  injuries  would  be  required 
within  a  reasonable  time  after  discovery,  to  entitle  plaintiff  to 
recover  damages  for  the  same.  To  hold  otherwise  would  be 
to  impair,  if  not  to  destroy,  the  effect  of  the  stipulation  in  the 
contract  as  to  such  notice. 

There  was  evidence  tending  to  show  that  some  of  the  cattle 
died  after  they  had  been  removed  from  Attalla,  the  point  of 
delivery.  The  notice,  and  only  notice,  given  to  the  defend- 
ant or  its  agent  pursuant  to  the  stipulations  contained  in  the 
bill  of  lading,  was  for  cattle  which  had  died  before  such  re- 
moval. On  this  phase  of  the  evidence,  the  court  erred  in  re- 
fusing written  charges  requested  by  the  defendant  to  the  effect 
that  the  plaintiff  could  not  recover  for  cattle  that  died  after 
their  removal  from  Attalla. 

We  discover  no  error  in  the  rulings  of  the  court  on  other 
charges  refused  to  the  defendant,  nor  in  the  rulings  on  those 
given  for  the  plaintiff. 

For  the  errors  pointed  out,  the  judgment  will  be  reversed, 
and  the  cause  remanded. 

TYSON,  J.,  dissenting. 

NOTBS. 

RES  GEST^SS-DEOIiARATIONS  OF    RAILROAD 

EMPLOYEES. 
Scope  of  Note. 

It  has  not  been  considered  useful  or  necessary  to  discuss  the  general 
rules  and  principles  in  this  note.  Thej  are  too  elementary  and  well 
settled.    The  difficulty  lies  in  their  application. 

The  illustrations  are  so  numerous,  and  so  little  susceptible  of 
logical  arrangement  that,  perhaps,  their  arrangement  by  states  will 
be  found  to  be  the  most   convenient. 

UNITED  STATKS.—//eld  Inadmissible. 

From  Several  Hours  to  Five  Months  Prior— Defective  Condition  of 
Enf^ine. 
In  Louisville  A  N.  R.  Co.  v,  Stewart,  56  Fed.  808,  it  was 
held  that  where  an  accident  is  charged  an  having  been  produced' 
by  a  defective  locomotive,  declarations  by  engineers  as  to  its  defective 
condition,  made  at  various  times  ranging  from  a  few  hours  back 
to  five  months  before  the  accident,  are  not  part  of  the  res  gestae, 
and  not  admissible   against  the  company. 

i  wo  and  a  Half  Days  after. 

I>eclarations  of  the  captain  of  a  steamer  as  to  the  cause  of  an 
accident,  made  two  and  a  half  days  after  the  accident,  but  on  the 
same  voyage,  were  excluded,  in  Packet  Co.  v.  Clough,  20  Wall. 
528. 
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//eld  Admissible, 

Just  Prior  to  Killing  of  Passenger  "by  Lunatic— Conversation  with 
Conductor. 
In  St.  Louis,  L  M.  &  S.  R.  Co.  v.  Greenthal  (C.  C.  A.),  6  Am.  A 
Bng.  R.  Cas.,  N.  8.,  261,  it  was  held  that  a  conversation  relative  to 
the  sanity  of  the  person  who  killed  the  passenger,  had  by  the  con- 
ductor of  the  train  while  at  his  post,  just  prior  to  the  killing,  with  a 
passenger  in  his  charge  who  had  become  alarmed  for  her  personal 
safety,  was  a  part  of  the  res  gestae,  such  conversation  being  in  the 
line  of  the  conductor's  duty. 

Almost  Simultaneous  with  Injury— Declarations  of  Coemployees. 

In  Peirce  v.  Van  Dusen  (C.  C.  A.),  7  Am.  &  Kng.  R.  Cas.,  N. 
8.,  1,  it  was  held  that  it  was  not  error  to  admit  the  declara* 
tions  of  the  conductor,  who  was  engaged  with  the  plaintiff  in 
performing  the  work  in  which  such  plaintiff  was  injured, 
made  while  the  work  was  yet  unfinished,  on  the  spot  where  the 
injury  occurred,  and  almost  simultaneous  with  the  injury,  and  de- 
scribing how  it  was  caused. 

After  Injured  Person's  Return  Up  Stairs. 

Where  the  thing  to  be  established  was  that  a  death  was  caused  by 
accident,  it  being  shown  that  the  person  arose  and  went  down  stairs 
in  the  night,  his  statement  on  his,  return  that  he  had  fallen  down 
stairs  and  hurt  himself  badly  was  held  a  part  of  the  res  gestae.  Ins. 
Co.  V,  Mosley,  8  Wall.  397. 

DISTRICT  OP  COhVlABlA.— Held  /nadmissibU. 

From  Two  to  Five  Minutes — Negligence  of  Conductor — Statement  of 
Employee  Not  Directly  Connected  with  Occurrence. 
In  Metropolitan  R.  Co.  v.  Collins,  1  App.  Cas.  (D.  C.)  383,  it  vras 
held  that  where  a  street  railway  company  is  sued  for  an  injury  to  a 
passenger  resulting  from  the  negligence  of  a  conductor,  the  declara- 
tions of  the  company's  transfer  agent,  who  is  not  directly  connected 
with  the  occurrence,  made  from  two  to  five  minutes  thereafter,  to  the 
effect  that  the  conductor  * 'would  get  into  trouble,"  that  *'he  started 
the  car  without  my  authority,"  are  not  admissible  as  part  of  the  res 
gestae. 

ALABAMA. — //eld  /nadmissibU, 

A  Moment  before  Accident— Conductor's  Statements  as  to  Bid  Condi- 
tion of  Road. 
Declarations  made  by  the  conductor  of  a  train  to  a  passeng'er, 
a  moment  before  the  accident,  of  the  bad  condition  of  the  road,  and 
his  train  having  run  off  the  track  tive  consecutive  times  next  preced- 
ing the  present  trip,  were  held  not' to  be  admissible  in  proof  of  neg- 
ligence, either  as  res  gestae  or  as  admissions  of  an  agent  binding  on 
the  principal.     Mobile  A  M.  R.  Co.  v,  Ashcraft,  48  Ala.  15. 

Destruction  of  Qoods  by  Fire — Statement  of  Depot  Agent  to  Owner. 

In  Louisville  dt  N.  R.  Co.  v,  Carl,  91  Ala.  271,  9  So.  Rep.  334,  it 
was  held  that  the  declaration  of  a  depot  agent,  made  in  response  to 
plaintiff's  inquiry  for  his  goods,  that  they  were  burned  up  in  a  car  a 
few  nights  previously,  was  not  admissible  as  evidence  against  his 
principal,  the  railroad  company,  when  sued  for  the  loss  of  the  goods. 

Immediately  after  Killing  1  respasser — Remark  of  Trainman. 

Plaintiff's  intestate  having  been  run  over  and  killed  by  a  train 
belonging  to  defendant,  the  declaration  of  one  of  the  trainmen  on 
the  stoppage  of  the  train  immediately  after  the  accident,  ^*We  have 
run  over  a  man  and  killed  him  as  dead  as  bell,"  was  held  not  admis- 
sible for  the  plaintiff  as  part  of  the  res  gestae.  Memphis  &  C.  R.  Co. 
V.  Womack,  37  Am.  &  Eng.  R.  Cas.  308.  84  Ala.  149,  4  So.  618. 

A  Few  Minutes  after—Question  as  to  Failure  of  Engineer  to  Respond 
to  Bell-Call. 
In  an  action  for  personal  injuries  sustained  by  a  passenger,  it  was 
held    that   a    witness   for  the   plaintiff  could    not   be  allowed  to  tea* 
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tify  that  the  conductor,  *'a  few  minutes  after  the  plaintiff  had  been 
hurt,  asked  the  engineer  why  he  did  not  respond  to  the  bell-call ;  and 
that  the  engineer  answered,  he  did  respond  to  all 'the  bell-calls  he 
heard,"  because  such  declarations  were  not  part  of  the  res  gestae. 
Alabama  G.  S.  R.  Co.  v.  Hawk,  18  Am.  A  Eng.  R.  Cas.  194,  72  Ala. 
112,  47  Am.  Rep.  403. 

Declarations  of  Trainmen  While  Returning  to  Town  with  Dead  Body. 
In  Tanner  v.  Louisville  &  N.  R.  Co.,  60  Ala.-  621, 
the  declarations  ot  the  servants  of  the  railroad  company,  while 
returning  to  town  on  the  train  with  the  dead  body  of  the  deceased, 
were  held  to  be  not  admissible  against  the  company  as  a  part  of  the 
res  gestae  connected  with  the  killing. 

Held  Admissible. 

Assault  on  Passenger  by  Brakeman — Prior  Altercation. 

The  material  issue  being  whether  the  assault  on  plaintiff  was  jus- 
tified or  even  palliated  by  his  own  conduct,  everything  that  was  said 
and  done  by  and  between  the  parties,  just  before  and  up  to  the  time 
when  he  was  ejected,  or  forced  to  leave  the  car,  it  was  held  was 
admissible  evidence  as  part  of  the  res  gestae.  Alabama  G.  8.  R.  Co. 
V,  Frazier,  93  Ala.  45,  9  So.  Rep.  303. 

Book  Entries  Made  When  Goods  Received. 

It  was  held  in  Louisville  &  N.  R.  Co.  v.  McGuire,  79  Ala.  395,  that 
entries  on  the  books  of  the  carrier,  made  by  his  authorized  agent  in 
the  regular  course  of  business,  and  at  the  time  the  goods  are  received, 
are  admissible  evidence  against  the  carrier,  as  forming  a  part  of  tne 
res  gestae  of  the  fact  of  delivery. 

ARKANSAS.— //^M  Inadmissible. 

Subsequent  Declarations. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Sweet,  57  Ark.  287,  21  S.  W. 
587,  it  was  held  that  declarations  of  employees  of  a  company  re- 
lating to  the  cause  of  an  accident  upon  the  road,  made  after  the  acci- 
dent occurred,  and  not  as  part  of  the  res  gestae,  are  hearsay  and  not 
admissible. 

CALIFORNIA.— //^/rf  Inadmissible. 

Five  Minutes  after — Declarations  of  Negligent  Engineer. 

In  Durkee  v.  Central  Pac.  R.  Co.,  69  Cal.  533,  58  Am.  Rep.  562,  11 
Pac.  130,  it  was  held  that  where  it  was  claimed  that  plaintiff  was  in- 
jured through  the  negligence  of  defendant's  engineer,  the  declarations 
of  the  engineer  in  explanation  of  the  accident,  made  about  live  min- 
utes after  the  occurrence,  are  not  admissible  as  part  of  the  res  gestae. 

Declarations  of  Injured  Engineer  after  Rennoval  from  Wreck — Action 
by  Another  Injured  Enfiployee. 
It  was  held  in  Williams  V.  Southern  Pac.  Co.  (Cal.),  22  Am.  &. 
Eng.  R.  Cas.,  N.  S.,  442,  that  a  conversation  between  an  engineer 
injured  in  a  collision,  after  he  has  been  removed  from  the  engine, 
and  the  division  superintendent,  as  to  the  accident,  is  inadmissible 
as  res  gestae  in  action  by  another  employee  to  recover  for  injuries 
sustained  in  the  collision. 

Held  Admissible, 

Immediately  after— Exclamation  of  Road  Master  Who  Had  Stationed 
Employee  at  Post  of  Danger. 
In  Elledge  V.  National  City  &  O.  R.  Co.,  100  Cal.  282,  34  Pac. 
720,  it  was  held  that  where  an  employee  was  injured  while  in  a  place 
of  unknown  danger  to  him,  an  exclamation  on  the  part  of  the  road 
master  who  represents  the  company,  and  who  placed  the  servant  in 
the  position  of  danger,  immediately  after  the  happening  of  the  acci- 
dent, to  the  effect  that  he  expected  it,  was  admissible  as  part  of  the 
res  gestae. 

CONNECTICUT.— //<r/rf  Inadmissible. 

Next  Morning — Watch  Taken  as  Security  for  Fare. 
A  railroad  conductor  took  a  watch  from   a   passenger   one  evening 
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as  security  for  his  fare,  and  put  it  into  his  ticket-box,  in  the  con- 
ductor's room,  the  next  morning.  It  was  held  that  statements  as  to 
the  circumstances  of  his  receiving  the  watch,  made  while  he  was  put- 
ting it  into  the  box,  were  inadmissible  in  evidence.  State  v.  Coffee, 
56  Conn.  399,  16  Atl.  151. 

Gl^ORGlA.— Held  Inadmissible, 

While  l.nvestigating  Cause  of  Darailmsnt— Declarations  of  Employee. 

It  was  held  in  Blectric  Ry.  Co.  v.  Carson,  98  6a.  652,  27  S.  B.  156, 
that  declarations  made  by  an  employee  of  a  railroad  company  while 
investigating  the  cause  of  the  derailment  of  a  car,  being  inadmissi- 
ble as  a  part  of  the  res  gestae,  were  properly  rejected  as  hearsay. 

While  Carrying  Off  Slave— Admissions  of  Conductor. 

In  an  action  for  carrying  off  plaintiff's  slave,  the  admissions  of 
the  conductor,  made  at  a  subsequent  time,  that  he  knew  the  negro  was 
plaintiff's  slave,  were  held  not  admissible  as  a  part  of  the  res  gestae. 
GrifiSn  v.  Montgomery  St  W.  P.  R.  Co.,  26  Ga.  111. 

Some  Tima  after  Frightening  Horse— Declarations  of  Engineer  Showing 
Hatred. 
In  a  suit  against  a  railroad  company  for  damages  resulting  from  a 
fall  from  a  buggy,  caused  by  the  frightening  of  the  plaintiff's  horse 
by  the  blowing  of  defendant's  whistle,  what  defendant's  engineer  said 
some  time  after  the  injury  and  at  a  different  place,  indicating  the 
state  of  his  feelings  toward  the  person  injured,  was  held  to  be  not 
admissible  against  defendant.  Newson  v.  The  Georgia  Railroad,  66 
Ga.  57. 

At  Next  Station,  after  Accident  to  Brakeman— Remarks  of  Conductor. 
The  sayings  of  the  conductor  to  the  fireman  at  the  next  station 
were  held  to  be  inadmissible,  in  action  for  injury  sustained  while 
coupling  cars  particularly  when  offered  as  evidence  for  the  company. 
Central  R.  &  B.  Co.  v.  Kelly,  58  Ga.  107 ;  Sims  v,  Macon  &  W.  R. 
Co.,  28  Ga.  93. 

After  Injury  to  Employee— Obligations  to  Support— Declarations  of 
Assistant  Supervisor. 
On  the  trial  of  a  suit  against  a  railroad  company  for  'damages  to 
the  plaintiff  (who  was  an  employee  of  the  company)  caused  by  the 
negligence  of  his  coemployees,  it  was  held  to  be  error  in  the  court 
to  permit  the  plaintiff  to  testify  t>efore  the  jury,  that  an  assistant 
supervisor  had  told  him,  after  the  injury  was  done,  that  the  company 
felt  itself  under  obligations  to  support  him  and  his  family  during  his 
life.  East  Tennessee,  V.  &  G.  R.  Co.  v.  Dnggan,  51  Ga.  212,  6 
Am.  Ry.  Rep.  195. 

Several  Days  after  Accident — Reports  Made  under  Rules  or  Orders. 

Reports  to  the  general  manager  of  the  company  touching  the  facts, 
circumstances,  and  results  of  a  railway  accident,  and  who  was  to 
blame  therefor,  made  several  days  after  the  event,  by  the  superin- 
tendent and  the  conductor,  supported  by  the  affidavit  of  the  latter 
and  of  several  other  employees,  were  held  not  to  be  admissible  in  evi- 
dence to  affect  the  company,  whether  such  reports  were  exacted  and 
made  under  standing  rules  requiring  the  same,  or  under  special 
orders  for  the  particular  occasion ;  no  question  of  notice  to  the  com- 
pany being  involved  in  the  controversy.  Carroll  v»  East  Tenn.,  V. 
A  G.  R.  Co.,  41  Am.  &  Eng.  R.  Cas.  307,  82  Ga.  452,  10  S.  E. 
163. 

Held  Admissible, 

Representations  of  Carrier's  Agent  to  Owner  Receiving  Injured  Live 
Stock. 
It  was  held  in  Columbus  &  W.  R.  Co.  v,  Kennedy,  31  Am.  &  Eng. 
R.  Cas.  92,  78  Ga.  646,  3  8.  E.  267,  that  where  the  owner  of  live 
stock  sues  a  carrier  for  injuries  thereto  while  being  carried,  it  is 
proper  for  him  to  testify  that  he  at  first  refused  to  accept  them,  and 
told  the  agent  so,  and  that  the  latter  told  him  to  take   them   and    do 
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the  best  he  could  with  them ;  that  the  company    would    make   it   all 
right,  such  statements  being  admissible  as  part  of  the  res  gestae. 

Declarations  of  Agent  Procuring  Deed  for  Company. 

The  sayings  of  the  person  who  procured  a  deed  in  behalf  of  the 
company,  made  at  the  time  the  deed  was  executed,  to  the  effect  that 
he  was  acting  as  agent  for  the  company,  were  held  to  be  admissible  in 
Chattanooga,  R.  &  C.  R.  Co.  v.  Davis,  89  Ga.  708,  15  S.  £.  626. 

While  Investigating  Causa  of  Accident — Statements  of  General  Manager. 
Statements  made  by  the  general  manager  of  a  railroad,  whose  duty 
it  was  to  investigate  the  cause  of  the  disaster,  tending  to  show  what 
caused  the  disaster,  and  made  while  he  is  actually  engaged  in  his 
iaqniries  were  held  to  be  admissible  in  Krogg  v.  Atlanta  A  W.  P. 
R.  Co.,  77  Ga.  202,  4  Am.  St.  Rep.  79. 

After  Accident— Statements  of  Superior  Employee. 

Statements  made  after  the  injury  occurred,  by  a  servant  of  the 
company  superior  to  plaintiff,  that  it  was  plaintiff's  duty  to  examine 
the  cars  in  the  manner  in  which  he  did  were  held  to  be  admissible  in 
Howard  v.  Savannah,  F.  A  W.  R.  Co.,  84  Ga.  711,  11  8.  E.  452. 

II^WNOIS.— /Ttf/tf  Inadmissible, 

After  injury  to  Employee— Admissions  of  Negligence  by  Fellow  Servant. 
Where  an  employee  sued  for  an  injury  alleged  to  have  been  caused 
by  the  negligence  of  his  superior  servant,  an  admission  made  after 
the  injury,  by  a  fellow  servant,  tending  to  show  that  he  was  respon- 
sible for  the  injury,  was  held  to  be  not  admissible  as  part  of  the 
res  gestae.  Hellmuth  v,  Katschke,  35111.  App.  21,  following  Chicago, 
W.  D.  R.  Co.  V.  Becker,  128  111.  545,  21  N.  B-  524. 

After  injury  to  Prospective  Passenger  Falling  through  Uncovered 
Bridge — Declarations  of  Conductor. 
In  an  action  to  recover  for  injuries  occasioned  by  falling  through 
an  uncovered  bridge  in  attempting  to  get  on  defendant's  train,  the 
bridge  being  under  the  control  of  defendants,  declarations  of  the  con- 
ductor of  the  train,  made  after  the  accident  had  happened,  tending 
to  show  that  the  company  had  been  guilty  of  negligence,  were  held 
to  be  inadmissible.     Chicago  A  N.  W.  R.  Co.  v.  Fillmore,  57  111.  265. 

Several  Days  after  Explosion  of  Boiler — Declarations  of  Master  Me- 
chanic. 
Where  a  company  was  sued  for  the  death  of  an  employee  killed 
through  alleged  defects  of  a  boiler,  declarations  made  several  days 
after  the  accident  by  the  company's  master  mechanic,  and  by  the 
general  superintendent  of  the  company's  machinery,  tracks  and 
buildings,  tending  to  show  the  condition  of  the  'boiler,  were  held 
not  to  be  admissible  as  part  of  the  res  gestae.  Chicago  A  St.  L.  R. 
Co.  V.  Ashling,  34  III.  App.  99. 

Long  after  Injury  to  Passenger — Admissions  of  Employees. 

Where  a  passenger  sues  to  recover  for  injuries  received,  admissions 
of  certain  employees  of  the  company,  made  long  after  the  accident, 
touching  defects  in  the  track  tending  to  produce  the  injury,  and  as 
to  the  liability  of  the  company,  were  held  not  to  be  admissible  as 
part  of  res  gestae.     Mobile  A  O.  R.  Co.  v,  Klein,  43  111.  App.  63. 

Held  Admissible. 
Just  Prior  to  Collision — Declarations  of  Conductor. 

In  an  action  for  injuries  caused  by  the  collision  of  one  of  defend- 
ant's railroad  trains  with  the  train  which  plaintiff  was  upon,  decla- 
ratioas  of  the  conductor  of  defendant's  train,  made  just  before  the 
collision,  showing  the  situation  of  the  train,  and  that  plaintiff's 
train  had  not  been  flagged,  were  held  admissible  as  part  of  the 
res  gestae.  Chicago  A  B.  I.  R.  Co.  v.  Holland,  122  111.  461,  13  N. 
E.  146. 

While  Engaged  in  Burning  Off  Right  of  Way— Declarations  of  Employees. 

Where  a  company  directed  its  servants   to  set  fire  to  the  dry  grass, 

weeds,  and  other  combustible  material   on    the  right  of  way,  and  the 
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fire  spread  to  the  premises  of  an  adjacent  owner  and  destroyed  hia 
property,  in  a  suit  to  recover,  statements  made  by  the  company'a 
servants  while  engaged  in  the  act,  concerning  the  same,  were  held 
admissible  against  the  company  as  a  part  of  the  res  gestas.  Ohio  & 
M.  R.  Ck>.  V.  Porter,  92  III.  437. 

While  Signing  Contract— Declarations  of  Station  Agent 

On  the  question  whether  a  shipper's  contract  was  fairly  and  under- 
standingly  executed  by  the  shipper,  or  whether  he  was  induced  to  sign 
the  same  without  examination,  under  the  false  assurance  of  a  station 
agent  that  it  was  only  a  pass,  the  agent,  on  his  examination  in  chief, 
stated  certain  of  his  declarations  to  the  shipper,  made  at  the  time 
and  relating  to  the  signing  of  the  alleged  contract.  On  cross-exami- 
nation an  objection  was  sustained  to  this  question :  *'Did  you  tell 
Black  (the  shipper)  what  it  was  when  you  had  him  sign  it?*'  It  was 
held  that  the  court  erred  in  its  ruling,  and  that  everything  that  was 
said  or  done  at  the  time  by  either  of  the  parties  relating  to  the  sign- 
ing was  a  part  of  the  res  gestae,  and  was  proper  to  be  elicited  on 
cross-examination.  Black  v.  Wabash,  St.  L.  A  P.  R.  Co.,  25  Am.  Sc 
Eng.  R.  Cas.  388,  111  111.  351. 

While  Plaintiff  Was  under  Car— Statement  by  Driver. 

In  an  action  against  a  street  railroad  company  for  injuries  caused 
by  a  car  running  over  plaintiff,  statements  made  by  the  driver  just 
after  the  car  had  stopped,  and  while  plaintiff  was  still  under  it,  were 
held  to  be  admissible  as  part  of  the  res  gestae.  Quincy  Horse  Ry.  & 
C.  Co.  V.  Gnuse,  137  111.  264,  27  N.  E.  190. 

INVJANA— Held  Admissible. 

At  Time  of  Accident— Statements  of  PlaintifTs  Driver. 

In  Toledo  &  W.  R.  Co.  v.  Goddard,  25  Ind.  185,  it  was  held  that 
where  the  suit  is  for  damages  caused  by  running  a  train  over  plain- 
tiff's wagon  and  horses  while  being  driven  by  his  servant  on  a  high- 
way, statements  made  by  the  servant  at  the  time  as  to  the  cause  of 
the  accident  are  a  part  of  the  res  gestae,  and  admissible  against  the 
plaintiff. 

Two  Minutes  after  Collision — Declarations  of  Engineer  Made  Whil# 
Standing  near  Injured  Brakeman. 
A  brakeman  on  a  flat  car  received  an  injury  in  a  collision  between 
such  car  and  a  detached  portion  of  his  train  while  making  **a  run« 
ning  switch."  About  two  minutes  after  the  injury,  and  while  the 
brakeman  was  still  on  the  car,  the  engineer  left  his  engine,  and 
walked  about  a  car  length,  to  where  the  brakeman  was.  It  was  held 
that  declarations  by  the  engineer  as  to  the  cause  of  the  accident, 
where  they  did  not  refer  to  acts  done  or  matters  happening  prior  ta 
the  collision,  were  part  of  the  res  gestae.  Ohio  &.  M.  Ry.  Co.  v^ 
Stein,  133  Ind.  180,  31  N.  £.  180. 

10WA,—//e/d  Inadmissible, 

Two  Minutes  after  Injury  to  Boy  Passing  through  Obstructing  Train 
by  Invitation  of  Brakeman — Statements  of  Brakeman. 
In  such  action,  it  was  held  that  evidence  was  not  admissible  to 
show  that  within  two  minutes  after  the  accident  such  brakeman  came 
to  the  injured  boy,  and  said,  **Kid,  you  are  not  to  blame  for  this; 
you  are  innocent,"  as  such  statement  is  of  a  conclusion,  and  not  a 
fact.  Scott  V.  St.  Louis,  K.  &  N.  W.  R.  Co.  (Iowa),  19  Am.  &  Eng. 
R.  Cas.,  N.  S.,  63. 

After  Ejection  of  Passenger— Declarations  of  Conductor. 

Where  a  passenger  sued  for  being  willfully  and  maliciously  removed 
from  a  train  by  the  conductor,  evidence  of  what   the   conductor    said 
after  the  passenger  was  remov/ed  was   held    not  admissible  as  part  of 
the  res  gestae.     Curl  v,  Chicago,  R.  I.  &  P.  R.    Co.,   11  Am.  &  S<ng. 
R.  Cas.  85,  63  Iowa  417,  16  N.  W.  69.  19  N.  W.  308. 

At  Another  Time— Statements  of  Section   Foreman   as  to   Dangeroua 
Condition  of  Track  Where  Engineer  Was  Injured. 
In    Worden    z/.  Humeston    &   S.    R.    Co.,  72  Iowa    201,    33  N.    W. 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S        107 

Notes 

629,  it  was  held  that  where  a  company  was  sued  for  the  death  of  an 
eng^ineer,  happening  by  reason  of  a  defect  in  the  track,  evidence  of 
what  a  flection  foreman  said  at  a  time  other  than  the  time  of  the  ac- 
cident, as  to  the  dangerous  condition  of  the  tracic,  was  held  not  ad- 
missible as  part  of  the  res  gestae. 

Held  Admissible, 

Two  Minutes  after  Accident — Statements  of  Injured  Brakeman. 

In  an  action  for  death  of  plaintiff's  decedent,  a  brakeman,  while 
attempting  to  uncouple  cars  in  motion,  his  statement,  made  two 
minutes  after  the  accident,  as  to  the  cause  thereof,  was  held  admis- 
sible against  the  railroad  company  as  res  gestae.  Fish  v,  Illinois 
Cent.  R.  Co. ,  96  Iowa  702,  65  N.  W.  995. 

While  Ejecting  Trespasser — Remarks  of  Brakeman. 

Where  a  bakeman  was  guilty  of  a  tort  in  removing  a  trespasser 
from  a  train,  it  was  held  that  it  was  competent,  in  an  action  against 
the  company,  to  prove  what  the  brakeman  said  at  the  time,  as  part 
of  the  res  gestae,  not  to  establish  his  authority,  but  to  show  his  in* 
tention.  Marion  v.  Chicago,  R.  I.  &  P.  R.  Co.,  64  Iowa  568,  21  N. 
W.  86. 

Within  a  Minute  after  Blowing  Off  Steam — Declarations  of  Engineer 
Wantonly  Frightening  Child. 
A  declaration  of  a  railroad  engineer,  who  had  blown  off  steam  and 
frightened  a  little  girl  so  that  she  fell  and  broke  her  leg,  that  he 
only  did  it  in  sport,  made  within  a  minute  alter  blowing  off  the 
■team,  and  as  soon  as  the  engineer  could  reach  the  point  where  the 
injured  child  was  lying,  was  held  admissible  in  an  action  against 
the  company,  as  part  of  the  res  gestae.  Alsever  v,  Minneapolis  & 
St.  L.  R.  Co.  (Iowa),  1  R.  R.  R.  587,  24  Am.  &  Eng.  R.  Cas.,  N. 
8.,  587. 

KANSAS.— Held  Admissible. 

While  Running  Train  Carrying  Delayed  Cattle — Declarations  of  Train- 
men. 
In  Atchison,  T.  AS.  ¥*.  R.  Co.  v.  Consolidated  Cattle  Co.  (Kan.),  10 
Am.  &  Eng.  R.  Cas.,  N.  S.,  368,  an  action  to  recover  damages  from 
a  railroad  company  for  injuries  to  cattle  caused  by  delay  in  the 
transportation  of  them,  it  was  held  that  the  declarations  of  the  train- 
men as  to  matters  in  the  line  of  their  respective  duties,  and  relating 
to  the  cause  of  delay,  made  at  the  time  and  while  they  were  charged 
with  the  duty  of  propelling  the  train,  were  admissible  against  the 
company,  but  that  such  statements  must  relate  to  their  conduct  or 
duty  at  the  time. 

While  Delivering  Delayed  Telegram — Statements  of  Agent. 

In  an  action  to  recover  damages  resulting  from  failure  to  deliver 
promptly  a  telegram  addressed  to  the  plaintiff's  attorneys,  and  con- 
cerning the  bringing  of  an  attachment  action,  it  was  held  that  a 
statement  respecting  such  failure  made  by  the  agent  of  the  telegraph 
company  at  the  receiving  ofifice  to  the  said  attorneys  when  handing 
them  the  telegram,  three  days  after  its  date,  was  a  part  of  the  res 
gestae,  and  was  properly  admitted  in  evidence.  Western  Union  Tel. 
(^.  V.  Getto-McClung  Boot  A  Shoe  Co.,  9  Kan.  App.  863,  61  Pac.  504. 

KBNTXJCKY.—Held  Inadmissible. 

After  Finding  Goods — Admissions  of  Delivery  Clerk  as  to  Failure  to 
Deliver. 
In  an  action  against  a  carrier  for  conversion  of  goods  it  was  held 
competent  for  plaintiff  to  prove  a  conversation  which  he  had  with  de- 
fendant's delivery  clerk  after  the  goods  were  found,  in  which  the  clerk 
admitted  that  he  failed  to  deliver  the  goods  when  they  were  demanded, 
and  expressed  his  belief  that  he  would  lose  his  position  as  the  result 
of  it,  that  the  testimony  was  competent,  not  as  an  admission  against 
defendant,  but  by  way  of  contradicting  the  clerk,  who  had  testified 
that  he  did,  in  fact,  deliver  the  goods  when  demanded.  Louisville  A 
N.  R.  Co.  V.  Lawson,  88  Ky.  496,  11  S.  W.  511. 
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More  Than  Ten  Minutes  after  Accident  to  Passenger— Conductor's 
Admissions  of  Negligence. 
Where  a  passenger  sued  for  an  injury  received  in  alighting  from 
the  train,  where  it  appeared  that  the  train  remained  at  the  station 
ten  minutes  after  the  accident,  a  statement  made  by  the  conductor 
when  half  way  to  the  next  station,  admitting  that  the  accident  was 
caused  by  his  negligence,  was  held  not  to  be  admissible  as  part  of  the 
Tes  gestae.  Chesapeake  &  O.  R.  Co.  v.  Reeves,  11  Ky.  L.  Rep. 
14,  11  S.  W.  464. 

When  Train  Had  Passed  a  Mile  and  a  Half  beyond  Bridge  Causing  In- 
jury— Statements  of  Another  Brakeman. 
Testimony  for  plaintiff  to  prove  that  another  brakeman  had  said, 
after  the  train  was  about  a  mile  and  a  half  from  the  bridge  and  such 
brakeman  had  returned  to  the  bridge,  that  deceased  had  been  knocked 
off  the  train  was  held  not  to  be  admissible,  on  the  ground  that  such 
statements  were  not  a  part  of  the  res  gestae,  and  not  offered  to  con- 
tradict the  brakeman.  Hughes  v.  Louisville  A  N.  R.  Co.  (Ky.),  12 
Am.  A  Kng.  R.  Cas.,  N.  S.',  560. 

Several  Hours  after   Injury  to  Brakeman->-Declarations  of  Negligent 

Engineer. 

Declarations  of  the  engineer  causing   injury   to  brakeman  through 

negligence  in  backing  train  made  several  hours  after  the  injury  was 

inflicted,  were  held  not  admissible  against   the    master,    not  being  a 

S art  of  the  res  gestae.     Cincinnati,   etc.,    Ry.  Co.  v.    Cook  (Ky.),    2 
\,  R.  R.  321,  25  Am.  A  Eng.  R.  Cas.,  N.  8.,  321. 

Held  Admissible, 

A  Few  Minutes  after — Declaration  of  Motorm an  as  to  His  Failure  to 
Apply  Brakes  after  Discovering  PlaintifTs  Peril. 
In  Floyd  ?'.  Paducah  Railway  A  Ught  Co.  (Ky.),  23  Am.  A  Eng. 
R.  Cas.,  N.  S.,  167,  it  was  held  that  the  declaration  of  the  motorman 
at  the  place  of  the  collision,  a  few  minutes  after  it  occurred,  to  the 
effect  that  he  had  seen  plaintiff  for  150  yards,  and  that  he  made  no 
effort  to  apply  the  brakes  until  the  collision  was  about  to  occur, 
though  plaintiff  had  given  no  heed  to  repeated  signals  of  the  car's 
approach,  was  admissible  as  a  part  of  the  res  gestae ;  the  declaration 
being  a  verbal  fact  growing  out  of  the  transaction,  and  a  part  thereof. 

MARYLAND.— //<?/rf  Inadmissible. 

D«y  after  Accident. 

In  Baltimore  A  O.  R.  Co.  v.  State,  75  Md.  526,  24  Atl.  14,  it  was 
held  that  a  statement  of  an  employee  of  defendant  in  an  action  for 
an  accident,  made  the  day  after  the  accident,  was  inadmissible  as 
evidence  for  the  plaintiff. 

Held  Admissible, 

Shortly  after  Accident  on  Track— Statements  of  Engineer  to  Switch- 
man. 
In  Baltimore  A  O.  R.  Co.  v.  State,  19  Am.  A  Eng.  R.  Cas.  83,  62 
Md.  479,  50  Am.  Rep.  233,  in  an  action  for  running  over  and  killing 
a  person  walking  upon  the  track,  a  switchman  was  held  competent  to 
testify  as  to  statements  made  to  him  by  the  engineer  of  the  train 
causing  the  accident,  to  the  effect  that  a  man  had  been  run  over  and 
killed,  it  being  part  of  said  engineer's  business  to  inform  the  switch- 
man of  any  obstruction  on  the  track,  so  that  he  might  hold  back  the 
following  trains  until  the  obstruction  was  removed.  Said  switch- 
man was,  however,  it  was  held,  incompetent  to  testify  as  to  declara- 
tions made  to  him  by  the  engineer  as  to  the  manner  of  killing  and 
the  identity  of  the  person  killed,  on  the  ground  that  such  evidence 
was  obnoxious  as  hearsay  evidence. 

MASSACHUSETTS.—//^/^  Inadmissible, 

Immediately  after  Passenger's  Fall— Conductor's  Adnriission. 

Where  plaintiff  was  injured  by  the  sudden  starting  of  a  horse  car 
from    which    she    was   alighting,    a  remark  made  to  her  by  the  con- 
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diictor  im mediately  after  she  fell,  to  the  effect  that  he  was  very  sorry, 
and  that  it  was  his  fault,  was  held  inadmissible  as  a  part  of  the  rea 
gestae,  in  Williamson  v.  Cambridge  R.  Co.,  144  Mass.  148,  10  N. 
E.  790. 

Several  Hours  after — Admissions  of  Engineer. 

Testimony  to  show  that  the  engineer,  several  hours  after  the  acci- 
dent, made  statements  tending  to  show  that  he  was  negligent  in  not 
avoiding  to  injure  plaintiff  after  he  saw  him  in  a  place  of  danger, 
was  held  to  be  inadmissible,  not  being  a  part  of  the  res  gestae. 
Cole  V,  New  York,  etc.,  R.  Co.  (Mass.),  18  Am.  &.  £ng.  R,  Cas., 
N.  S.,  383. 

A  Few  Days  after. 

Where  a  person  sues  for  an  injury  while  on  or  near  the  track 
through  the  alleged  negligence  of  an  engineer,  the  latter' s  statements, 
made  a  few  days  after  the  accident,  were  held  not  admissible  against 
the  company.  Robinson  v,  Fitchburg  &  W.  R.  Co.,  7  Gray 
(Mass.)  92. 

Statements  of  President  as  to  Injured  Person's  Right  to  Compensation; 
In  Robinson  v.  Fitchburg  &  W.  R.  Co.,  7  Gray  (Mass.)  92,  it  was 
held  that  neither  are  statements  made  by  the  president  of  the  com- 
pany after  the  injury  sued  for,  to  the  effect  that  he  thought  the  com- 
pany would  give  the  plaintiff  something,  or  pay  him  something, 
admissible  against  the  company. 

MICHIGAN.— //^/</  Inadmissible. 

Immediately  after  Accident— Statements  of  Driver  as  to  Condition  of 
Brake. 
It  was  held  in  Wormsdorf  v.  Detroit  City  R.  Co.,  75  Mich.  472,  40 
Am.  A  Eng.  R.  Cas.  271,  42  N.  W.  1000,  the  testimony  of  a  witness 
that  immediately  after  the  accident  he  heard  the  driver  of  the  car 
tell  the  company  superintendent  that  he  reported  the  car  as  having  a 
bad  brake,  had  reference  to  a  past  transaction  and  was  not  admissi- 
ble as  part  of  the  res  gestae,  nor  for  the  purpose  of  charging  the  de- 
fendant with  notice  of  the  defect. 

Short  Time  after  Accident  to  Passenger— Brakeman's  Admissions  as  to 
Nf  gligence  in  Starting  Train. 
Where  the  accident  happened  while  a  passenger  was  getting  on  a 
car,  the  declaration  of  a  brakeman  made  a  short  time  after,  that  the 
train  should  have  stopped  longer,  was  held  inadmissible,  because  not 
a  statement  explanatory  of  anything  in  which  he  was  then  engaged, 
but  relating  to  a  past  transaction.  M.  C.  R.  Co.  v.  Coleman.  28 
Mich.  440. 

Next  Morning— Statement  of  Another  Employee  as  to  Incompetency  of 
Employee  Causing  Accident. 
In  Catlin  v.  Michigan  C.  R.  C^o.,  66  Mich.  358,  9  West.  Rep.  857, 
33  N.  W.  515,  it  was  held  that  where  an  injured  employee  seeks 
to  make  his  company  liable  for  an  injury  received  through  the 
alleged  incompetency  of  a  fellow  servant,  what  another  employee, 
who  was  present  at  the  time,  said  to  plaintiff  the  next  morning  after 
the  accident,  about  the  incompetency  of  the  servant,  is  not  admissible 
as  an  admission  binding  the  company ;  but  where  the  employee  denied 
making  such  statement,  proof  that  he  did  is  admissible  for  the  sole 
purpose  of  impeaching  him. 

Held  Admissible, 

While  Engaged  in  Carrying  Out  Contract— Statements  of  Conductor  as 
to  Cause  of  Delay  in  Transporting  Freight. 
Where  the  question,  whether  the  engine  employed  in  drawing  a 
tratn  was  of  sufficient  capacity  for  the  purpose,  was  material  to  the 
issue,  the  statements  made  by  the  conductor,  while  he  was  engaged 
in  the  defendant's  business,  in  respect  to  the  contract  in  question, 
and  relating  to  the  delay  complained  of  and  in  issue  in  the  suit,  and 
while  he  had  control  of  the  train,  was  held  to  be  competent  and  proper 
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evidence,  as  a  part  of  the  rea  gestae.    Sisson  v.   Cleveland  A  T.   R. 
Co.,  14  Mich.  489. 

Immediately  after  Train  Had  Backed  and  Stopped  at  Place  of  Accident 
— Statements  of  Engineer. 
Statements  as  to  how  an  accident  occurred,  made  by  an  engineer 
of  a  train  that  had  just  thrown  plaintiff  from  the  railroad  track,  and 
after  running  a  short  distance  had  backed  to  the  scene  of  the  acci- 
dent, and  made  immediately  after  the  train  stopped  at  the  place  of 
the  accident,  were  held  to  be  a  part  of  the  res  gestas,  and  properly 
admitted  to  show  how  the  accident  occurred.  Keyser  v,  Chicago  St 
Grand  Trunk  R.  Co.  (Mich.),  31  Am.  A  Eng.  R.  Cas.  400. 

After  Injured  Person  Had  Been  Carried  Three  Miles  to  a  Station — En- 
gineer's Report. 
After  an  accident  to  plaintiff  he  was  taken  on  the  train  that  injured 
him,  and  carried  three  miles  to  a  station.  There  the  engineer  made 
a  report  of  the  accident  to  his  superior  ofiBcer,  and  stated  the  circum- 
stances of  its  occurrence,  which  report  was  required  by  the  rules  of 
the  defendant  company.  It  was  held  that  the  statements  then  made 
by  the  engineer  are  competent  evidence  aa  to  the  circumatancea  of 
the  accident.  Keyser  v.  Chicago  A  G.  T.  Ry.  Co.,  66  Mich.  390,  33 
N.  W.  867. 

MISSISSIPPI.—//^/^  Inadmissible. 

Prior  to  Accident— Report  of  Section  Boss  as  to  Condition  of  Trestle. 

The    testimony   of    a    son  as  to  declarations  of  his  father,  a  sec- 
tion boss,  that  he  had  before  the  accident  reported  the  trestle  to  the 
company  as  dangerous,  was  held  to  be  inadmissible.     Illinois   C.  R. 
Co.  V.  Ruffin  (Miss.),  3  So.  578. 
Seven  Minutes  after— Admissions  of  Engineer  as  to  His  Intoxication. 

It  was  held  error  to  permit  a  witness  to  testify  that  he  heard  the 
engineer,  who  was  in  charge  of  the  locomotive  when  the  plaintiff 
was  hurt,  say,  about  seven  minutes  after  the  accident,  *'How  in  the 
hell  could  a  drunken  man  see  a  drunken  man?"  Such  testimony 
was  inadmissible,  either  as  evidence  of  a  declaration  or  admission 
of  an  employee  of  the  company,  or  to  impeach  the  engineer  as  a  wit- 
ness by  contradicting  him  on  such  immaterial  matter.  Vicksburg  A 
M.  R.  Co.  V,  McGowan,  62  Miss.  682. 

Day  after  Passenger  Was  Required  to  Pay  Extra  Fare — Admissions  of 
Ticket  Agent. 
In  the  trial  of  an  action  for  damages  for  requiring  a  paaaenger 
having  no  ticket  to  pay  more  than  the  ticket  rate,  evidence  of  the 
declaration  of  the  ticket  agent  at  the  station  where  the  passenger 
had  tried  to  buy  a  ticket,  that  he  was  asleep  before  and  on  the  arrival 
of  the  train  on  which  plaintiff  took  passage,  such  declaration  having 
been  made  on  the  day  following,  is  incompetent.  So  held  in  Forsee 
V.  Alabama  G.  S.  R.  Co.,  63  Mias.  66. 

Days  after  Passenger's  Fait  from  Train— Admissions  of  Conductor. 

Admissions  of  a  conductor,  made  days  after  a  passenger  falls  from 
his  train,  that  he  kicked  him  off,  were  held  not  to  be  a  part  of  the 
res  gestae,  and  do  not  bind  the  railroad  company.  So  held  in  Moore 
V.  Chicago,  St.  L.  A  N.  O.  R.  Co.,  9  Am.  A  Eng.  R.  Cas.  401,  59 
Miss.  243. 

Held  Admissible. 

Morning  after  Loss  of  Baggage  by  Fire— Conversation  with  Baggage 
Agent. 
Where  the  suit  was  to  recover  for  baggage  lost  by  fire,  evidence 
that  the  owner  went  to  the  station  the  next  morning  after  the  fire, 
and  had  a  conversation  with  the  baggage  agent,  who  related  to  him 
the  circumstances  of  the  burning,  was  held  to  be  competent  as  part 
of  the  res  gestae.  Illinois  C.  R.  Co.  v.  Troustine,  64  Miss.  834,  2  So. 
255. 
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MISSOURI.— //>/</  Inadmissible. 

After  Train  Had  Stopped  and  Trainnfien  Ware  near  Deceased — Admie* 
sions  by  Engineer. 
In  an  action  brought  by  a  widow  against  a  railroad  company  for 
killing  her  husband,  a  witness  was  allowed  to  testify  that  after  de- 
ceased was  struck,  and  after  the  train  was  stopped,  two  of  the  train- 
men, whom  he  took  to  be  the  fireman  and  the  engineer,  came  up, 
and  one  of  them  said  to  the  other:  **If  you  had  stopped  the  train 
when  I  told  yon,  you  would  not  have  killed  him, "  and  the  other  replied. 
*'It  cannot  be  helped  now ;  it  is  too  late."  It  was  held  error  to  admit 
this  as  evidence.  Adams  v,  Hannibal  &  St.  Joseph  R.  R.  Co.,  74  Mo. 
553,  7  Am.  &  Eng.  R.  Cas.  414. 

Eight  Minutes  after  Ejection  of  Passenger— Remark  by  Conductor. 

In  Barker  v,  St.  I^ouis,  I.  M.  &  S.  Ry.  Co.,  126  Mo.  143,  28  S.  W.  866, 
it  was  held  that  the  declaration  of  a  conductor,  made  eight  or  ten 
minutes  after  the  ejection  of  a  passenger,  that  the  person  ejected 
ought  to  have  broken  his  neck,  was  inadmissible  as  part  of  the  rea 
gestae. 

After  Motorman  Had  Alighted  to  Help  Extricate  Deceased's  Body. 

In  Rnschenl>erg  v.  Southern  Electric  R.  Co.  (Mo.),  61  S.  W.  626,  it 
was  held  that  a  statement  made  by  the  motorman  of  the  car  by  which 
pUintifif's  intestate  was  killed,  after  the  accident  had  happened,  the 
car  stopped,  and  the  motorman  alighted  in  the  street  to  help  extricate 
deceased's  body  from  the  wheels,  was  not  a  part  of  the  res  gestae,  and 
hence  incompetent. 

Not  Coincident  with  Killing  of  Stock — Declarations  of  Section  Forennan. 
In  an  action  for  double  damages  for  killing  stock,  it  was  held  that 
declarations  made  by  the  section  foreman  which  are  not  part  of  the 
res  gestae,  and  not  coincident  with  the  event  in  which  the  suit  origi- 
nate, but  a  mere  narration  of  a  past  occurrence,  were  not  admissible 
in  evidence.  Smith  v.  St.  Louis,  I.  M.  &  S.  R.  Co.^  91  Mo.  58,  3 
o.  W.  836. 

After  Freight  Has  Been  Delayed — Statements  of  Agent. 

In  Tuggle  V.  St.  Louis,  K.  C.  &  N.  R.  Co.,  62  Mo.  425,  it  was  held* 
that  a  statement  by  an  agent  that  it  was  reported  that  there  had 
been  a  delay  in  a  freight  train,  and  that,  if  the  facts  were  as  repre- 
sented, the  company  ought  to  and  would  pay  the  damages,  and  re- 
questing the  party  in  interest  to  investigate  the  facta,  is  incompetent 
and  irrelevant  in  a  suit  against  the  road  for  damages  from  such  delay. 

Few  Days  af^er — Statement  of  Conductor. 

In  action  for  damages  for  personal  injuries  occasioned  by  the  negli- 
gence of  a  railroad  company,  it  was  held  error  to  permit  a  witness  to 
testify  that  a  few  days  after  the  injury  the  conductor  who  had  charge 
of  the  train  at  the  time  of  the  injury,  said  that  the  bell  was  not  rung, 
and  that  the  train  was  running  at  an  excessive  rate  of  speed.  Weng- 
ler  V.  Missouri  Pac.  R.'Co.,  16  Mo.  App.  493. 

Several  Days  after — Statements  of  Fellow  Servant  as  to  Knowledge  of 
Servant's  Incompetency. 
In  McDermott  v,  Hannibal  A  St.  J.  R.  Co.,  2  Am.  &  £ng.  R. 
Cas.  85,  73  Mo.  516,  39  Am.  Rep.  526,  it  was  held  that  where  an  in- 
jured employee  seeks  to  hold  his  company  liable  for  a  personal  injury 
received  at  the  hands  of  another  employee,  on  the  ground  that  he  was 
incompetent,  of  which  fact  the  company  had  knowledge,  evidence  of 
statements  made  by  the  company's  roadmaster  several  days  after  the 
accident  was  not  admissible  to  show  that  the  company  had  knowledge 
of  the  servant's  incompetency. 

Held  Admissible. 

While  Assisting  Passenger  to  Alight— Remarks  of  Brakeman. 

In  Waller  V.  Hannibal  &  St.  J.  R.  Co.,  83  Mo.  608,  it  was  held 
that  where  a  company  is  sued  for  the  death  of  a  passenger  when 
getting  off  a  train,  evidence  of  remarks  by  a  brakeman  while  as- 
sisting her  to  alight,  urging  her  to  ^* hurry   up,"    are   admissible  aa 
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part  of  the  res  gestae,  and  as  tending  to  rebut  a  charge  of  contribu- 
tory negligence. 

NEW  HAMPSHIRE.— //<?W  Inadmissible. 

Just  Prior  to  Collision — Telegraphic  Correspondence  between  En- 
gineer and  Train  Dispatcher. 
When  an  irregularity  existed  in  the  running  of  trains,  and  a  colli- 
sion occurred,  and  the  negligence  of  the  engineer  and  train  dispatcher 
was  alleged  as  causing  it,  it  was  held  that  the  telegraphic  corre- 
spondence between  the  two  upon  the  subject,  just  prior  to  the  colli- 
sion, was  competent  as  a  part  of  the  res  gestae,  and  if  not  in  writing 
could  be  proved  by  a  listener.  Deverson  v.  Eastern  R.  Co.,  58  N. 
H.  129. 

NEW  JERSEY.— //^/rf  Inadmissible. 

Immediately  after  Accident— Written  Statement  by  Conductor. 

In  North  Hudson  County  R.  Co.  v.  May,  27  Am.  &  Eng.  R.  Cas. 
151,  48  N.  J.  L.  401,  5  Atl.  276,  it  was  held  that  a  written  state- 
ment made  by  the  conductor  of  a  car,  in  the  line  of  his  duty,  giving 
details  of  an  accident  immediately  after  it  happened,  was  not  admis- 
sible in  evidence,  but  the  facts  had  to  be  proved  by  the  conductor  or 
others  who  witnessed  the  occurrence ;  but  if  the  conductor  be  sworn, 
he  may  use  the  written  statement  to  refresh  his  memory. 

NEW  YORK.— Held  Inadmissible. 

Immediately  after  Passenger's  Fall— Remark  of  Guard. 

The  remark  of  a  guard  on  an  elevated  railway  train  to  a  female 
passenger  that  ^^you  must  be  injured,"  made  immediately  after  her 
fall,  and  while  he  was  assisting  her  to  arise,  was  held  to  be  a  mere 
expression  of  opinion,  not  part  of  the  res  gestae  and  not  admissible 
in  evidence.  De  Soucey  v.  Manhattan  R.  Co.,  39  N.  T.  S.  R.  79,  IS 
N.  Y.  Supp.  108. 
Subsequent  Trip— Declarations  of  Arrested  Car  Driver  to  Officer. 

In  Seipp  V.  Dry-Dock,  E.  B.  &  B.  R.  Co.,  61  N.  Y.  Supp.  409,  it  was 
held  that  the  declaration  of  the  driver  of  a  street  car  to  the  officer 
'arresting  him,  on  a  trip  subsequent  to  that  on  which  it  was  claimed 
he  ran  into  plaintiff's  wagon,  that  he  was  the  man  he  was  looking^ 
for,  from  which  it  could  be  inferred  that  he  deemed  himself  at  fault, 
and  was  seeking  to  make  a  voluntary  surrender,  is  inadmissible. 
After  Car  Stopped  and  Driver  Arrested— Statements  of  Driver  to  Police- 
man. 

In  Luby  v.  H.  R.  R.  Co.,  17  N.  Y.  131,  the  plaintiff  had  been  run 
against  and  injured  by  a  car  drawn  by  horses.  The  car  was  stopped, 
and  the  driver  arrested  by  a  policeman.  In  the  trial  the  policeman 
was  allowed  to  testify  that,  upon  arresting  the  driver  as  he  was  get- 
ting off  the  car  and  out  of  the  crowd  surrounding  it,  he  asked  him 
why  he  did  not  stop  the  car,  to  which  the  driver  replied  the  brake  waa 
out  of  order.     This  was  held  error. 

Considerable  Time  after  Collision  with  Wagon— Conversation  between 
Street  Car  Drivers. 

Where  a  street  car  company  is  sued  for  an  injury  to  plaintiff's 
wagon,  alleged  to  have  been  caused  by  the  negligence  of  the  driver, 
evidence  of  a  conversation  between  plaintiff  and  another  driver,  a 
considerable  time  after  the  accident,  was  held  not  to  be  not  admissi- 
ble as  part  of  the  res  gestae.  McCabe  v.  Dry  Dock,  E.  B.  &  B.  R.  Co., 
15  Daly  504,  8  N.  Y.  Supp.  336,  28  N.  Y.  S.  R.  879. 

After  Leaving  Service— Admissions  of  Engineer. 

An  admission  of  an  engineer  concerning  an  act  while  he  was  in 
the  company's  service,  made  after  the  transaction,  and  after  he  haa 
left  the  service,  was  held  not  admissible  to  bind  the  company.  Card 
V.  New  York  H.  R.  Co.,  50  Barb.  (N.  Y.)  639. 

I/eld  Admissible. 

Just  before,  at  Time  of,  and  Subsequent — Statement    of    Workman 
Causing  Injury  to  Property  by  Removing  Cap  from  Water  Pipe. 
A  sewer  pipe,  which  passed  under  the   floor  of  a  basement,  became 
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obstructed,  aad  defendant's  employees,  while  taking  it  ap,  noticed 
that  water  was  leaking  from  a  pipe  extending  from  the  roof  to  the 
floor.  Defendant's  attention  was  directed  to  the  leak  by  one  of  his 
men,  and  he  told  them  to  pay  no  attention  to  it.  The  pipe  had  no 
connection  with  the  one  defendant  had  been  employed  to  attend  to. 
When  defendant  went  away,  one  of  the  men  took  the  cap  off  the 
elbow,  and  water  standing  in  the  pipe  rushed  out,  and  injured  plain- 
tiff's goods.  It  was  held  statements  of  the  servants  just  t>efore,  at 
the  time  of,  and  subsequent  to,  the  removal  of  the  cap,  tending  to 
show  their  purpose,  were  admissible  as  res  gestae.  P.  Cox  Shoe 
Mfg.  Co.  V.  Gorsline,  71  N.  Y.  Supp.  619. 

While  Constructing  Defective  Embankment — Declarations  of  Engineer. 
Where  a  company  was  sued  for  damages  resulting  from  an  embank- 
ment washing  away,  the  declarations  made  by  the  company's  engi- 
neer while  actually  engaged  upon  the  work,  tending  to  show  that  it 
was  not  properly  constructed,  were  held  to  be  admissible  as  part  of 
the  res  gestae.     Brebm  v.  Great  Western  R.  Co.,  34  Barb.  (N.  T.)  256. 

AtlMoment  of  Accident— Brutal  Remark  of  Brakem.^n. 

In  an  action  by  a  husband  to  recover  for  loss  of  services  of  his 
wife,  who  was  injured  while  boarding  one  of  defendant's  trains,  she 
was  allowed  to  state  that,  at  the  moment  of  the  accident  and  her  ex- 
clamation of  pain,  the  brakeman  said  that  she  could  go  to  hell.  De- 
fendant's counsel  objected  to  the  question  as  incompetent,  improper, 
hearsay,  and  immaterial,  and  excepted  when  overruled.  It  was  held 
that  the  evidence  was  material  and  competent  as  a  part  of  the  res 
gestae.  Butler  v.  Manhattan  R.  Co.,  4  Misc.  (N.  Ya)  401,  affirming 
3  Misc.  453,  52  N.  Y.  S.  R.  498;  distinguishing  Sherman  r.  Dela- 
ware, I«.  &  W.  R.  Co.,  106  N.  Y.  542;  quoting  Tilson  v,  Terwilliger, 
56  N.  Y.  273. 

At  Time  of  Accident — Declarations  of  Negligent  Guard  Causing  Injury 
to  Elevated  Railway  Passenger. 
Where  a  female  passenger  sues  an  elevated  road  for  personal  in- 
juries, alleged  to  have  been  caused  by  the  rude  and  negligent  act  of 
a  g^ard,  declarations  of  the  guard  at  the  time  of  the  accident  that  he 
was  ''sorry  he  had  done  it,"  are  competent  for  plaintiff  as  tending 
to  explain  the  nature  of  the  act  complained  of.  So  held  in  Keotter 
».  Manhattan  R.  Co.,  36  N.  Y.  S.  R.  611,  59  Hun  623,  13  N.  Y. 
6app.  458. 

Delay— Declarations  of  Agent  to  Shipper. 

In  McCotter  v.  Hooker,  8  N.  Y.  497,  it  was  held  that  declarations 
of  the  agent  of  a  carrier  at  the  shipping  point  as  to  the  reason  for 
delay  in  transporting  property  are  admissible  as  part  of  the  res  gestae. 

Freight  Agent's  Answers  to  Inquiries  about  Lost  Baggage. 

In  Curtis  v.  Avon,  G.  %l  M.  M.  R.  Co.,  49  Barb.  (N.  Y.)  148,  it 
was  held  that  a  local  freight  agent  is  the  proper  person  to  enquire  of 
as  to  baggatfe  sent  to  his  station,  and  his  answers  to  such  injuries 
as  to  a  loss  is  admissible  as  part  of  the  res  gestae. 

NORTH  CAROLINA.~//^/rf  Inadmissible. 

Length  of  Time  Uncertain — Description  of  PlaintifTs  Injuries  Made  to 
Conductor. 
In  an  action  against  a  railroad  company  for  personal  injuries  sus- 
tained by  plaintiff  in  being  thrown  from  her  seat  in  a  caboose  by 
the  sudden  l>acking  of  the  engine  against  the  train,  testimony  of  the 
conductor  of  the  train  whether  any  one  told  him  when  he  went  into 
the  car  how  plaintiff  was  hurt  was  held  not  to  be  admissible  as  part  of 
the  res  gestae,  where  he  was  not  present  at  the  time  of  the  injury, 
and  did  not  know  how  long  it  wns  afterwards  before  he  went  into 
the  cat>ooae,  and  did  not  know  whether  plaintiff  heard  the  statement 
then  made.  Butler  v.  South  Carolina,  etc.,  R.  Co.,  130  N.  Car.  15,  40 
8.  E.  770,  2  R.  R.  R.  114,  25  Am.  &  Eng.  R.  Cas.,  N.*8.,  114. 

6  R  R  R-8 
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SOUTH  CAROLINA. —Held  Inadmissible. 

Day  after  Burning  of  Cotton  at  Depot — Declaration  of  Agent  as  to  Lia- 
bility of  Connpany. 
At  the  trial  of  an  action  to  recover  for  the  loss  of  cotton  alleged  to 
have  been  delivered  at  a  depot  of  defendants,  and  burned  the  same 
day,  a  declaration  of  the  ag^ent  made  the  next  day,  that  *'the  rail- 
road company  was  responsible  for  the  cotton,"  was  received  as  evi- 
dence ag'ainst  defendant.  It  was  held  error,  but  no  s^round  for  a  new 
trial,  the  declaration  being  a  mere  expression  of  opinion  and  irrel- 
evant to  the  issues.  Patterson  v.  South  Carolina  R.  Co.,  4  8. 
Car.  135. 

Held  Admissible. 

During  the  Loading  of  Cattle— Declarations  o)f  Engineer  Showing 
Malice. 
In  Crawford  V.  Southern  Ry.  Co.  (S.  Car.),  19  Am.  A  Bng.  R. 
Cas.,  N.  S.,  17,  it  was  held  in  an  action  against  a  railroad  company 
founded  upozf  the  loss  of  and  injury  to  cattle  while  being  carried  over 
defendant's  railroad,  that  evidence  was  admissible  to  show  that  while 
the  cattle  were  being  loaded  on  the  train  the  engineer  of  the  train 
said  **he  would  kill  those  damn  cattle  before  he  got  to  Charlotte," 
as  the  declarations  of  an  agent,  within  the  scope  of  his  agency,  are 
the  declarations  of  his  principal,  and  a  principal  is  liable  for  the 
wilful  or  malicious  conduct  of  the  agent  within  the  scope  of  the 
agency. 

TENNESSEE.— /^tf/rf   Inadmissible. 

Half  Hour  after— Report  of  Engineer. 

A  report  made  by  an  engineer  to  his  chief  a  half  hour  after  an 
accident,  detailing  the  manner  and  cause  of  it,  is  not  admissible  in 
favor  of  the  company  as  part  of  the  res  gestae.  Nashville  A  C.  R. 
Co.  V.  Messino,  1  Sneed  (Tepn.)  220. 

Held    Admissible. 

While  Running  Train — Admissions  of  Engineer. 

Where  a  company  was  sued  for  a  personal  injury,  alleged  to  have 
been  caused  by  the  reckless  running  of  a  train,  evidence  that  the 
engineer  in  charge  was  heard  to  say,  either  before  or  after  the  acci- 
dent, that  he  would  make  his  engine  make  her  time  or  blow  her  to 
hell,  was  held  admissible  against  the  company,  for  the  purpose  of 
showing  rashness  or  unfitness  of  the  engineer,  and  as  tending  to 
show  the  cause  of  the  disaster.  Nashville  A  C.  R.  Co.  v.  Messino,  1 
Qneed  (Tenn.)  220. 

TEXAS.— Held  Inadmissible. 

A  Few  Minutes  after  Explosion  of  Boiler— Defects— Statements  of 
Engineer. 
In  action  for  damages  caused  by  the  explosion  of  a  boiler,  the 
statements  made  by  the  engineer  a  few  minutes  after  the  explosion, 
tending  to  show  that  the  boiler  was  defective,  were  held  not  admissi- 
ble as  part  of  the  res  gestae.  Houston  A  T.  C.  R.  Co.  v.  Hicka,  2 
Tex.  Unrep.  Cas.  437. 

Soon  after  Wreck — Statements  of  Conductor  as  to  Cause. 

In  San  Antonio  A  A.  P.  R.  Co.  v.  Robinson,  73  Tex.  277,  11  8.  W. 
•327,  it  was  held  that  a  statement  by  a  railway  conductor,  made  after 
a  wreck  of  the  train  under  his  control,  with  regard  to  the  cause  of 
the  wreck,  is  not  competent ;  it  is  not  res  gestae. 

Fifteen  Minutes  after  Horse  Stepped  into  Hole  in  Bridg;e— Declarations 
of  Trainmen. 
In  an  action  for  personal  injuries  by  a  traveler,  due  to  his  horse 
stepping  into  a  hole  in  a  bridge  over  a  culvert  at  a  railway  crossing, 
it  was  held  that  evidence  of  the  declarations  of  the  trainmen  on  a 
train  passing  about  fifteen  minutes  after  the  accident,  that  some  one 
had  put  timber  on  the  track,  was  not  a  part  of  the  res  gestae,  but  mere 
hearsay.  Denison  A  P.  S.  Ry.  Co.  v.  Foster  (Tex.  Civ.  App. )« 
3  R.  R.  R.  577,  26  Am.  A  Eng.  R.  Cas.,  N.  S.,  577. 
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Notes 

Some  Days  after  Sale  of  Tickets — Declarations  of  Ticket  Agent. 

In  St.  Lonia,  A.  &  T.  R.  Co.  v.  Mackie,  37  Am.  A  Kng.  R.  Cas.  94,  71 
Tex.  491, 1  Li.  R.  A.  667,  9  8.  W.  451,  it  was  held  that  the  declaratiooa 
of  a  ticket  agent  made  some  days  after  the  sale  of  the  tickets  out  of 
which  the  plaintiff's  right  of  action  arose,  are  not  admissible  as  part 
of  the  res  gestse. 

Held  AthnissibU, 

Immediately  after  Blowing  Whistle— Engineer's  Statenrient  That  He  Had 
Not  Seen  Horse. 
Declaration  of  engineer,  where  hi^  attention  was  called  to  a  run- 
away horse,  after  blowing  signal  for  crossing,  that  he  had  not  seen 
the  horse  before  he  blew  the  whistle,  was  held  to  be  admissible  as 
part  of  the  res  gestae.  Gulf,  C.  A  8.  F.  Ry.  Co.  v,  Milner  (Tez.  Civ. 
App.),  1  R.  R.  R.  607,  24  Am.  &  £ng.  R.  Cas.,  N.  8.,  607. 

VTAH.— Held  Admissible. 

Immediately  after  Collision  with  Wagon — Statement  of  Switchman  to 
PlaintifT. 
In  jumping  from  a  wagon  struck  by  a  train  of  cars,  plaintiff  was 
injured,  and  immediately  after,  the  train  having  moved  along, 
plaintiff  walked  across  the  track,  and  said  to  the  switchman,  **Who 
is  to  blame  for  this?*'  who  answered,  '*It  was  the  engineer.  I  told 
him  to  stop,  and  you  to  cross."  It  was  held  that  this  conversation 
was  admissible  as  part  of  the  res  gestae  but  not  as  an  admission  of 
the  company.  Wilson  v.  Southern  Pac.  Co.  (Utah),  4  Am.  A  Eng.  R. 
Cas.    N    8     40 

VIRGINIA.— Held  Inadmissidle, 

Some  Time  Prior  and  Some  Time  After — Statements  of  Company's 
Agents  as  to  Cause  of  Derailment. 
In  Virginia  A  T.  R.  Co.  v.  Sayers,  26Gratt.  (Va.)  328,  it  was  held 
that  the  statements  of  agents  of  a  company,  as  to  the  condition  of 
the  brakes  on  the  cars,  or  as  to  the  condition  of  the  road  at  the  place 
where  the  accident  occurred,  made  some  time  before  and  some  time 
after  the  accident,  and  at  some  miles  from  the  place,  are  not  a  part 
of  the  res  gestae  and  arc  not  competent  evidence  for  a  plaintiff  in  a 
suit  against  the  company,  to  prove  negligence  in  the  company. 

WEST  VIRGINIA.— //^/rf  Inadmissible. 

Hour  after  Killing  of  Cattle — Statements  of  Engineer. 

The  statement  of  the  engineer  in  charge  of  the  engine  Vhich  killed 
the  cattle,  made  an  hour  after  the  accident  and  several  hundred  yards 
from  where  it  occurred,  though  made  while  he  was  on  the  engine, 
which  was  off  the  track,  having  been  thrown  from  the  track  as  one 
of  the  results  of  the  accident,  were  held  not  competent  evidence  for 
the  plaintiff  in  a  suit  against  the  company  to  prove  negligence  In 
the  company,  as  they  are  no  part  of  the  res  gestae.  Hawker  v.  B.  A 
O.  R.  R.  Co. ,  15  W.  Va.  628. 

Held  Admissible. 

While  Car  Was  Still  on  Body  of  Child— Declarations  of  Motorman. 

A  declaration  by  the  motorman  running  an  electric  car,  made  while 
the  car  was  still  on  the  body  of  one  it  had  run  down,  that  **I  saw 
the  child,  but  thought  I  could  pass  it:"  or,  *'This  is  a  terrible 
thing,  I  saw  the  child,  but  thought  I  could  run  past  it,"  was  held  to 
be  admissible  in  evidence  as  a  part  of  the  res  gestae  in  an  action  for 
the  injury.  Sample  v.  Consolidated  Light  A  Ry.  Co.,  50  W.  Va. 
472,  40  S.  £.  597,  1  R.  R.  R.  380,  24  Am.  A  Eng.  R.  Cas.,  N.  8.,  380. 

WISCONSIN.— //ir/(/  Inadmissible. 

After  Sale  of  Ticket— Declarations  of  Ticket  Agent. 

Where  a  passenger  sued  for  being  ejected  from  a  train,  the  con- 
ductor claiming  that  his  ticket  did  not  entitle  him  to  ride  to  the  place 
where  he  desired  to  go,  evidence  of  the  declarations  of  the  ticket 
agent,  made  after  the  ticket  was  sold,  was  held  not  admissible 
agaiuftt  the  company,  not  being  a  part  of  the  res  gestae.  Milwaukee 
A  M.  R.  Co.  V.  Finney,  10  Wis.  388. 
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Held  Admissible, 

Immediately  after  Ejection  of  Passenger — Conversation  between 
Plaintifrand  Braiceman. 
Where  a  passenger  sued  for  being  unlawfully  ejected  from  a  train 
by  the  conductor  and  brakeman,  a  conversation  between  the  plaintiff 
and  the  braiceman  immediately  after  he  is  removed  from  the  car,  and 
yet  while  on  the  car  platform,  tending  to  illustrate  why  be  was  re- 
moved, was  held  to  be  admissible  as  part  of  the  res  gestae.  Bass  v. 
Chicago  &  N.  W.  R.  Co.,  42  Wis.  654. 

Immediately  upon  Stopping  Train— Statements  of  Engineer  Tending  to 
Show  Lack  of  Care  for  Safety  of  Persons  Seen  on  Track. 
In  Hooker  v.  Chicago,  M.  &  St.  P.  R.  Co.,  41  Am.  &  Bng.  R.  Cas. 
496,  76  Wis.  542,  44  N.  W.  1085,  it  was  held  that  the  statement 
of  the  engineer,  made  immediately  upon  stopping  his  train  after 
running  over  certain  persons,  and  while  going  to  the  place  of  the 
accident,  that  **they  had  whistled  enough  for  them"  was  admissible 
as  part  of  the  res  gestae. 

Few  Minutes  after — Statements  of  Engineer  as  to  Cause  of  Crossing 
Accident. 
In  Hermes  v.  Chicago  &  N.  W.  R.  Co.,  80  Wis.  590,  50  N.  W.  5A4» 
that  an  action  for  the  killing  of  a  child  by  a  train  at  a  highway 
crossing,  it  was  held  that  what  the  engineer  said  about  the  accident 
a  few  minutes  after  it  happened  was  admissible  in  evidence  as  part 
of  the  res  gestae ;  and  that  it  was  error  to  exclude  a  question  as  to 
whether  a  witness  heard  the  engineer  say  anything  at  that  time  as 
to  how  it  came  to  run  over  the  child,  although  it  was  not  stated  for 
what  purpose  the  question  was  asked,  and  it  did  not  appear  how 
material  the  answer  would  have  been. 

ENGLAND.— /^^/flf  Inadmissible. 

Statements  of  Night  Inspector  as  to  Cause  of  Delay  In  Carriage  of  Live 
Stock. 
In  Great  Western  R.  Co.  v.  Willis  (Eng.),  18  C.  B.  N.  8.  748,  34 
L.  J.  C.  P.  195,  12  I^.  T.  349,  it  was  held  that  the  admissions  of 
a  night  inspector  having  charge  of  a  train  at  an  intermediate  station 
as  to  the  cause  of  delay  in  the  carriage  of  cattle  are  not  admissible 
against  the  company  in  an  action  against  it  for  failure  to  deliver 
such  cattle  within  a  reasonable  time.  Such  an  employee  has  no  au- 
thority to  bind  the  company  by  such  admissions. 

A.  R.  Y. 

Moody  v,  Springfield  St.  Ry.  Co. 

{Supreme  Judicial  Court  of  Massachusetts,  Hampden,  Oct,  so,  1902.) 

[65  N.  E.  Rep.  29.] 

Passengers— Riding  on  Running  Board. 

While  there  were  vacant  seats  in  a  street  car  at  the  place  where 
plaintiff  boarded  it,  he  passed  along  the  outside  running  board  on 
the  side  next  to  another  track,  while  the  car  was  in  motion,  and  waa 
struck  by  a  passing  car:  held,  that  plaintiff  had  assumed  the  risk. 

Same — Same — Evidence. 

A  passenger  on  a  street  car,  while  passing  along  the  outside  run- 
ning board,  was  injured  by  being  struck  by  a  passing  car.  In  an 
action  for  the  injury,  he  offered  to  show  that  on  previous  occasiona 
he  had  been  on  the  running  board  next  to  passing  cars,  and  not  been 
injured :  held  proper  to  exclude  such  evidence,  inasmuch  as  it  had 
no  tendency  to  show  that  plaintiff  did  not  assume  the  risk. 

Same — Same — Same. 

A  passenger  on  a  street  car,  while  passing  along*  the  outside  run- 
ning board,  was  injured  by  being  struck  by  a  passing  car.  In  an 
action  for  the  injury,  he  offered  to  show  that  the  car  which  struck 
him  was  one  of  several  new  ones,  which  were  of  greater  width  than 
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the  other  cars :  A^/(/,  that  the  evidence  was  properly  ezclnded,  be- 
canse  it  had  no  tendency  to  show  that  plaintiff  did  not  assume 
tbe  risk. 

Same — Same — Same. 

It  was  proper  to  exclude  evidence  that  a  rail  was  used  on  the  inside 
of  new  cars  purchased  by  delendant ;  the  fact  that  it  was  on  the  new 
cars,  and  not  on  the  old  ones,  beings  no  proof  of  nefi^ligence. 

Exceptions  from  superior  court,  Hampden  county;  Elisha 
B.  Maynard,  Judge. 

Action  by  Walter  S.  Moody  against  the  Springfield  Street 
Railway  Company.  From  a  judgment  for  defendant,  plaintiff 
brings  exceptions.     Afiirmed. 

J.  D.  Carroll  and  W.  H.  McClintock,  for  plaintiff. 

Brooks  &   Hamilton  and  Jonathan  Barnes,  for  defendant. 

MORTON,  J.  This  is  an  action  of  tort  for  personal  injuries 
sustained  by  the  plaintiff  while  a  passenger  upon  one  of  the 
defendant's  cars.  -  At  the  conclusion  of  the  plaintiff's  evi- 
dence the  court  directed  a  verdict  for  the  defendant,  and  the 
case  is  here  upon  exceptions  by  the  plaintiff  to  this  ruling  and 
direction,  and  to  the  exclusion  of  certain  evidence. 

The  plaintiff  started  with  some  friends  from  his  home  in 
Springfield  for  the  Union  Station.  They  stopped  one  of  the 
defendant's  cars  going  in  that  direction,  and  the  plaintiff's 
friends  got  on  board.  The  plaintiff  walked  towards  the  rear 
end  of  the  car,  and,  getting  onto  the  running  board,  paid  to 
the  conductor  the  fares  for  his  friends  and  himself.  The  con- 
ductor started  the  car  at  or  about  the  time  that  the  fares  were 
paid,  and  the  plaintiff,  desiring  to  take  a  seat  with  his  friends, 
moved  along  the  running  board,  with  the  aid  of  the  grab 
handles,  towards  them.  While  in  this  position  he  was  struck 
by  an  approaching  car  on  the  other  track,  and  received  the 
injuries  complained  of.  The  plaintiff  testified  that  no  warn- 
ing of  the  approaching  car  was  given  by  a  gong  or  signal  of 
any  kind,  and  that  the  first  he  knew  of  the  approach  of 
the  car  was  that  he  was  struck  by  it.  He  also  testified  that  the 
conductor  said  nothing  to  him  as  he  started  forward  along  the 
running  board,  or  at  any  time  before  the  accident.  The  acci- 
dent occurred  June  2,  1901,  about  half  past  5  in  the  after- 
noon ;  and  for  some  distance  from  the  place  of  the  accident 
the  tracks  were  straight  in  the  direction  of  the  approaching 
car,  though  just  how  far  was  not  clear.  The  plaintiff  offered 
to  show  that  prior  to  June  2d  he  had  been  on  the  running 
boards  of  cars  in  Springfield  of  the  defendant  company  on  the 
same  side  on  which  other  cars  passed,  and  that  the  cars  had 
passed  each  other  without  accident  to  any  one.  The  court 
excluded  the  testimony,  and  the  plaintiff  excepted.  There 
was  testimony  tending  to  show  that  the  defendant  company 
bought  some  new  cars  in  the  spring  of  1901,  and  that  the  car 
which  struck  the  plaintiff  was  one  of  these  new  cars.  The 
plaintiff  offered  to  show  that  a  rail  was  used  upon  the  inside 
of  these  cars,  and  that  down  to  the  time  when  these  cars  had 
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been  purchased  and  put  in  operation,  all  the  cars  in  Spring- 
field had  been  of  the  sanie  width,  and  that  no  car  had  been 
wider  than  that  on  which  the  plaintiff  was  when  injured. 
The  court  excluded  this  evidence,  and  the  plaintiff  excepted. 

We  think  that  the  rulings  were  right.  Without  undertaking 
to  say  that  in  no  case  would  a  passenger  upon  an  electric 
street  car,  who  was  injured  by  being  struck  by  a  passing  car 
while  attempting  to  pass  along  the  running  board,  while  the 
car  on  which  he  was  was  in  motion,  from  one  part  of  the  car  to 
another,  on  the  side  on  which  cars  were  liable  to  pass,  be 
entitled  to  recover,  we  think  that  in  the  present  case  there 
was  nothing  to  justify  the  plaintiff,  as  matter  of  law,  in  so 
doing,  and  that  he  must  be  held  to  have  assumed  the  risk,  if 
not  to  have  been  wanting  in  due  care.  Generally  speaking,  it 
is  the  duty  of  a  passenger  who  boards  an  electric  car  to  place 
himself  in  a  position  of  safety.  It  is  not  necessarily  negli- 
gent for  him  to  stand  on  the  platform,  and  there  may  be 
circumstances — such  as  the  crowded  condition  of  the  car — 
which  justify  him  in  standing  or  being  upon  the  running 
board.  Cummings  v.  Railway  Co.,  i66  Mass.  220,  44  N.  E. 
126;  Powers  V.  City  of  Boston,  154  Mass.  60,  27  N.  E.  995. 
But  manifestly  a  position  on  the  running  board  of  a  car  in 
motion,  on  ^he  side  on  which  other  cars  Sire  liable  to  pass, 
is  one  of  danger;  and  we  think  that  a  passenger  who 
boards  an  electric  car  in  which  there  are  plenty  of 
vacant  seats  at  the  place  where  he  boards  it,  and  who 
chooses,  for  his  own  accommodation  and  pleasure,  to  pass 
along  the  running  board,  while  the  car  is  in  motion,  to 
another  part  of  the  car,  on  the  side  on  which  other  cars  are 
liable  to  pass,  must  be  held' to  have  assumed  the  risk  of  con- 
tact with  and  injury  from  cars  passing  on  the  neighboring 
track.  See  Coleman  v.  Railroad  Co.,  114N.  Y.  609,  21  N.  E* 
1064;  Woodroffe  v.  Railway  Co.  (Pa.)  51  Atl.  324;  Sharkey  v. 
Lake  Roland  Railway  Co.,  84  Md.  163,  35  Atl.  11 30.  The 
evidence  that  was  offered  that  the  plaintiff  had  been  on  pre- 
vious occasions  on  the  running  board  on  the  side  next  to 
passing  cars,  and  had  not  been  injured,  was  rightly  excluded. 
It  had  no  tendency  to  show  that  he  did  not  assume  the  risk, 
or  that  he  was  in  the  exercise  of  due  care.  Whether  he  was 
in  the  exercise  of  due  care  depended  not  on  what  he  had  him- 
self done  on  previous  occasions,  but  on  what  persons  of  ordi- 
nary prudence  would  do  under  the  same  circumstances.  The 
exclusion  of  the  testimony  that  was  offered  as  to  the  width  of 
the  cars  did  the  plaintiff  no  harm.  It  would  have  had  no 
tendency  to  show  that  he  did  not  assume  the  risk,  or  that  he 
was  in  the  exercise  of  due  care.  The  testimony  in  regard  to 
the  rail  was  also  rightly  excluded.  The  obvious  purpose  of 
it  was  to  prevent  passengers  from  getting  onto  or  off  from  the 
car  on  that  side.  The  fact  that  it  was  on  the  new  cars,  and 
not  on  the  old  ones,  was  no  proof  of  negligence  on  the  part  of 
the  defendant. 

Exceptions  overruled. 
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City  Transfer  Co.  v.  Draper. 

{Supreme  Court  of  Georgia^  July  ig^  i902,) 
[42  S.  E.  Rep.  221.] 

Loss  of  Passenger's  Baggage — Issues. 

If  a  transfer  company,  for  a  given  fare  charged  and  paid,  undertakes 
to  transport  a  passenger  and  hand  baggage,  it  is,  in  a  contest  over 
the  company's  liability  for  the  loss  of  the  baggage,  immaterial 
whether  or  not  it  was  the  general  custom  of  the  company  simply  to 
carry  passengers,  and  not  to  bold  itself  out  as  offering  to  carry  their 
b^fiTfiT^firc  without  extra  compensation. 
Continuance. 

In  Tiew  of  the  facts  brought  to  light  on  the  trial  of  this  case,  the 
denial  of  the  defendant's  motion  to  continue  affords  no  cause  for 
ordering  a  new  trial. 

Same— Degree  of  Care — Harmless  Error. 

There  being  ample  evidence  to  show  that  the  plaintiff's  hand  bag- 
gage, for  the  loss  of  which  the  action  was  brought,  had  been  by  him 
intmsted  to  the  exclusive  custody  and  control  of  the  defendant,  which 
was  an  incorporated  city  transfer  company,  engaged  in  the  transpor- 
tation for  hire  of  passengers  and  their  baggage,  and  the  evidence 
demanding  a  finding  that  he  was  not  guilty  of  any  negligence,  and 
that  the  defendant  company  did  not  exercise  ordinary  diligence  in 
taking  care  of  his  baggage,  a  charge  to  the  effect  that  the  liability 
of  the  defendant  was  that  of  an  insurer,  even  if  inapplicable  (as  to 
which  no  ruling  is  now  made),  was  not  harmful  to  the  company. 

(Syllabus  by  the  Court. ) 

Error  from  city  court  of  Richmond ;  W.  F.  Eve,  Judge. 

Action  by  R.  D.  Draper  against  the  City  Transfer  Com- 
pany. Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Boykin  Wright  and  Geo.  T.  Jackson,  for  plaintiff  in  error. 
Wm.  H.  Barrett,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 
LEWIS,  J.,  absent  on  account  of  sickness. 


Crary  v.  Lehigh  Val.  R.  Co. 

{Supreme  Court  of  Pennsylvania,  Oct.  is%  1902.) 

[S3  Atl.    Rep.  363.] 

Carriers— Excursion  Ticket— Reduced  Rate— Waiver  of  Common-Law 
Liability. 
A  passenger  bought  from  a  railroad  company  an  excursion  ticket  at  a 
reduced  rate,  with  indorsement  that  the  person  accepting  it  assumes 
all  risk  of  accident  and  damage :  held,  that  the  acceptance  of  the 
ticket  was  a  waiver  of  the  common-law  rule  making  the  carrier  liable 
for  the  passenger's  safety;  and  he  must  affirmatively  prove  negli- 
firencc  on  the  part  of  the  carrier,  and  cannot  avail  himnelf  of  the  pre- 
■umption  of  negligence  arising  in  favor  of  the  passenger  where  an 
injury  occurs. 

Appeal  from  court  of  common  pleas,  Luzerne  county. 
Action  by  Erasmus  D.  Crary  against  the  Lehigh    Valley 
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Railroad  Company.  Judgment  for  defendant,  and  plaintiff 
appeals.     Affirmed. 

July  4,  1896,  plaintiff  purchased  a  reduced  rate  excursion 
ticket  between  Wilkes-Barre  and  New  York,  on  which  was  in- 
dorsed an  assumption  of  risk  by  the  passenger.  While  he  was 
seated  next  to  the  window  in  a  car,  the  door  of  a  freight  car 
on  a  passing  train  became  loose,  and,  in  scraping  along  the 
car,  came  through  the  window  where  plaintiff  sat,  and  caused 
the  injury  for  which  suit  was  brought.  Error  assigned  was 
in  giving  binding  instructions  for  defendant. 

Argued  before  McCOLLUM,  C.  J.,  and  MITCHELL, 
FELL.  BROWN,  and  MESTREZAT,  JJ. 

William  S.  McLean,  George  R.  McLean,  and  William  R. 
Gibbons,  for  appellant. 

H.  W.  Palmer  and  Woodward,  Darling  &  Woodward,  for 
appellee. 

BROWN,  J.  On  July  3,  1896,  the  plaintiff  purchased  at  a 
reduced  rate  from  the  Lehigh  Valley  Railroad  Company  a 
ticket  designated  an  ** employee's  excursion  ticket. ' '  It  was  for 
a  passage  from  Wilkes-Barre  to  New  York  and  return.  Upon 
it  there  was  the  following,  among  other  conditions:  **The 
person  accepting  and  using  this  ticket  thereby  assumes  all  risk 
of  accident  and  damage  to  person  or  property. '  *  There  was 
nothing  on  the  ticket  requiring  that  it  be  signed  by  the 
passenger,  to  make  the  conditions  upon  which  it  was  issued 
binding  upon  him,  but  it  was  accepted  by  him  with  the 
indorsement  plainly  stamped  on  it  that  all  of  the  conditions 
imposed  by  the  company  were  **  fully  understood  and  agreed 
to. ' '  The  evidence  of  the  assent  of  the  appellant  to  the  condi- 
tions is  therefore  as  complete  as  if  he  had  signed  the  ticket. 
Railroad  Co.  v.  Read,  37  111.  484,  87  Am.  Dec.  260 ;  Wells  v. 
Railroad  Co.,  24  N.  Y.  181;  Fonseca  v.  Steamship  Co.,  153 
Mass.  553,  27  N.  E.  665,  12  L.  R.  A.  340,  25  Am.  St.  Rep. 
660.  By  the  purchase  and  acceptance  of  the  ticket  at  a 
reduced  rate,  with  the  condition  indorsed  on  it  that  the  appel- 
lant, in  using  it,  would  assume  all  risks  of  accident  and  dam- 
age to  his  person,  there  was  an  agreement  between  him  and 
the  railroad  company  that  the  common-law  rule  making  the 
common  carrier  an  insurer  of  his  safety  should  be  set  aside, 
and  that  he  would  be  bound  by  the  agreement  between  them 
as  the  law  defining  the  duty  and  liability  of  the  appellee  in 
carrying  him  to  New  York  and  bringing  him  back.  Farn- 
ham  V.  Railroad  Co.,  55  Pa.  53.  That  such  an  agreement 
may  be  made  has  long  since  been  settled.  Atwood  v.  Trans- 
portation Co.,  9  Watts,  87,  34  Am.  Dec.  503;  Laing  v. 
Colder,  8  Pa«  479,  49  Am.  Dec.  533;  Powell  v.  Railroad  Co.,  32 
Pa.  414,  75  Am.  Dec.  564;  Express  Co.  v.  Sands,  55  Pa.  140; 
Express  Co.  v.  Sharpless,  77  Pa.  517;  Railroad  Co.  v.  Miller, 
S7  Pa.  395;  Clyde  v.  Hubbard,  88  Pa.  358;  Buck  v.  Railroad 
Co.,  150  Pa.  170,  24  Atl.  678,  30  Am.  St.  Rep.  800.     But  it   is 
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equally  well  settled  that  by  such  an  agreement  the  common 
carrier  cannot  relieve  itself  from  liability  for  its  negligence. 
*The  reason  for  this  qualification  of  the  power  to  limit  lia- 
bility rests  on  public  policy.  At  common  law,  if  property  was 
lost  or  injured  while  in  the  hands  of  the  carrier,  the  burden  of 
proof  was  on  the  carrier  to  show  the  existence  of  such  circum- 
stances as  were  sufficient  to  excuse  him  from  liability.  Such 
is  still  the  general  rule,  but,  when  a  special  contract  is  entered 
into  between  the  shipper  and  the  carrier,  the  contract  takes 
the  place  of  the  common-law  rule,  and  fixes  the  liability  of  the 
carrier."     Railroad  Co.  v.  Raiordon,  119  Pa.  577,  13  Atl.  324, 

4  Am.  St.  Rep.  670.  The  liability  of  the  common  carrier  be- 
ing by  such  an  agreement  confined  to  its  negligence,  there  is 
no  reason  why  the  ordinary  rule,  that  negligence  is  not  to  be 
presumed,  but  must  be  proved,  should  not  apply.  The  agree- 
ment of  the  parties  is  that  there  shall  be  no  liability  at  all  by 
the  common  carrier  for  injury  to  the  passenger,  but,  on 
grounds  of  public  policy,  the  law  says  to  the  passenger  that 
he  cannot  contract  to  relieve  the  carrier  from  negligence,  and 
the  carrier  cannot,  for  any  consideration,  be  absolved  from  its 
duty  to  exercise  proper  care  in  carrying  its  passengers.  If, 
however,  injury  results  from  the  negligence  of  the  common 
carrier  to  one  with  whom  such  an  agreement  is  made,  the  in- 
jured party,  having  taken  himself  out  of  the  protection  of  the 
common  law,  which  makes  the  railroad  company  that  carries 
him  an  insurer  of  his  safety,  and  which,  in  case  of  accident 
resulting  in  injury,  is  presumed  to  have  been  negligent,  must 
show  affirmatively,  as  in  all  other  cases  of  negligence,  the 
specific  negligence  complained  of.  The  law,  in  the  face  of 
his  agreement  to  the  contrary  gives  him  the  protection  against 
negligence;  but  when  so  given  to  him  against  his  will,  and  he 
afterwards  calls  for  it,  he  ought  in  good  conscience,  to  be 
compelled  to  show  that  negligence  existed,  and  this  is  the 
law's  requirement,  established  by  authority.  **A  contract 
limiting  their  liability  as  carriers  does  not  relieve  them  from 
ordinary  care  in  the  performance  of  their  duty,  and  the  most 
that  it  can  do  is  to  relieve  them  from  those  conclusive  pre- 
sumptions of  negligence  which  arise  when  the  accident  is  not 
inevitable,  even  by  the  highest  care,  and  to  require  that 
negligence  be  actually  proved  against  them."  Goldey 
V.  Railroad  Co.,  30  Pa.  242,  72  Am.  Dec.  703.  **The 
respondents  having  succeeded  in  restricting  their  liability  as 
carriers  by  the  special  agreement,  the  burden  of  proving  that 
the  loss  was  occasioned  by  the  want  of  due  care  or  by  gross 
negligence  lies  on  the  libelants,  which  would  be  otherwise  in 
the  absence  of  any  such  restriction."  New  Jersey  Steam 
Nav.  Co.  V.  Merchants'  Bank  of  Boston,  6  How.  344,  12  L. 
Ed.  465.     The  same  principle  is  laid  down  in  Marsh  v.  Home, 

5  Bam.  &  C.  322;  Farnham  v.  Railroad  Co.,  supra;  and. Pat- 
terson V.  Clyde,  67  Pa.  500. 

We  are  not  to  be  understood  as  holding  that  there  may  not 
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be  cases  in  which  the  proof  of  the  accident  carries  with  it  the 
presumption  of  the  common  carrier's  negligence.  Such,  by 
way  of  illustration,  was  the  case  of  Railroad  Co.  v.  Bausch 
(Pa.)  7  Atl.  731,  where  the  plaintiff  was  seriously  injured, 
while  riding  on  a  train  of  the  defendant  company,  in  conse- 
quence of  a  collision  between  that  train  and  another  moving 
in  the  opposite  direction  upon  the  same  track.  Another  illus- 
tration can  be  found  in  Railroad  Co.  v.  O'Hara,  3  Penny. 
190,  where  the  train  on  which  the  passenger  was  riding  was 
run  into  by  a  special  train,  the  engine  of  which  plunged  into 
the  rear  coach.  In  these  two  cases,  and  others  that  might  be 
cited,  the  only  inference  to  be  drawn  from  the  accident  itself 
was  that  the  common  carrier  had  been  negligent.  But  the 
present  is  not  such  a  case,  for  the  mere  proof  of  the  accident 
does  not  carry  with  it  the  presumption  or  inference  of  the 
appellee's  negligence.  The  falling  of  the  door  of  the  freight 
car  may  have  been  due  to  .the  sudden  breaking  of  a  lock  or 
hinge,  of  a  defect  in  which  the  company  may  have  known 
nothing;  the  bricks  with  which  the  car  was  loaded  may  have 
been  jolted  and  thrown  against  the  door  by  some  sudden,  but 
unavoidable,  violent  motion  of  the  train,  causing  the  door  to 
break;  or  the  door  may  have  fallen  from  other  causes  which 
may  have  existed,  but  of  which  the  company  had  neither 
actual  nor  constructive  notice,  nor  ought  reasonably  to  have 
been  aware  of;  and  it  could  not,  therefore,  as  the  learned 
judge  below  properly  held,  have  been  presumed  to  be  guilty 
of  negligence  against  this  specially  contracting  passenger. 
The  burden  was  upon  him  to  submit  some  proof  of  it,  and,  in 
the  absence  of  any,  the  jury  ought  not  to  have  been  allowed 
to  guess  that  the  appellee  had  been  negligent. 
Judgment  affirmed. 


Morgan's  Louisiana  &  T.  R.  &  S.  S.  Co.  e(  al.  v.  Railroad 

Commission,  of  Lx>uisiana. 

{Supreme  Court  of  Louisiana^  Dec,  tSt  1909.) 

[33  So.  Rep.  214.] 

Railroad  Commission — Duties  and  Powers.* 

The  railroad  commisBion  is  an  administrative  board  created  by  the 
state  for  carrying  into  effect  the  will  of  the  state  as  expressed  by  its 
legislation.  Its  authority  and  duty  are  not  limited  to  matters  con- 
cerning public  safety  or  health,  but  extend  to  matters  concerning^  pub- 
lic comfort  and  convenience.  In  the  consideration  of  the  latter  subject, 
the  number  of  persons  who  may  be  concerned  or  interested  at  some  par- 
ticular point  ^nters  as  an  important  factor. 

Same— Erection  of  Depot. 

The  position  of  the  railroads  that  the  point  selected  by  the  railroad 
commission  for  the  erection  of  a  depot  as  being  for  the  best  interest 
of  the  people  alongf  the  line  of  road  should   also   be  one  at  which  the 

*As  to  the  powers  of  railroad  commisainns,  see  Minneapolis,  etc., 
R.  Co.  V.  State  of  Minnesota,  4  R.  R.  R.  650,  27  Am.  &  Bng.  R« 
Cas.,  N.  8.,  650. 
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basiness  of  the  road  is  remunerative  is  not  supported  by  authority, 
Dor  is  it  sustainable  on  principle,  in  view  of  the  theory  upon  which 
the  state  g-rants  franchises  and  corporate  rights.  Regard  is  to  be 
had  to  the  ability  of  the  railroad,  in  view  of  its  entire  business,  to 
establish  and  maintain  the  depot,  and  not  by  the  situation  at  some 
special  locality. 

Same — Jurisdiction  of  Supreme  Court. 

In  disposing  of  matters  of  dispute  between  the  railroads  of  the  state 
and  the  railroad  commission,  the  supreme  court  acts  as  a  judicial 
tribunal,  not  as  a  mere  administrative  board  supervisory  of  the  acts 
of  the  railroad  commission. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish  of  East  Baton 
Rouge;  H.  F.  Brunot,  Judge. 

Action  by  Morgan's  Louisiana  &  Texas  Railroad  &  Steam- 
ship Company  and  the  Southern  Pacific  Company  against  the 
railroad  commission  of  Louisiana.  Judgment  for  defendant, 
and  the  plaintiffs  appeal.     Affirmed. 

Thomas  J.  Keman  and  Denegre,  Blair  &  Denegre,  for 
appellants. 

Walter  Guion,  Atty.  Gen.  (Lewis  Guion,  of  counsel),  for 
appellee. 

Statement  of  the  Case. 

NICHOLLS,  C.  J.  The  plaintiffs  alleged :  That  the  rail- 
road commission  is  a  corporation  organized  and  existing  under 
the  constitution  and  laws  of  the  state  of  Louisiana,  and  domi- 
ciled in  the  parish  of  East  Baton  Rouge,  and  the  said  com- 
mission derives  any  and  all  authority,  power,  and  character  as 
such  commission,  in  respect  to  the  matters  complained  of, 
from  and  under  articles  285  to  289,  both  inclusive,  of  the  con- 
stitution of  this  state,  of  the  year  1898. 

That  petition  of  the  Southern  Pacific  Company  is  a  railroad 
corporation.  That  it  is,  and  has  been  since  the  year  1884, 
engaged  in  operating  lines  of  railway  in  the  state  of  Louis- 
iana, being: 

(i)  The  line  of  railway  known  as  Morgan's  Louisiana  & 
Texas  Railroad  &  Steamship  Company,  which  begins  at  the 
city  of  New  Orleans,  and  runs  through  the  parishes  of  Jeffer- 
son, St.  Charles,  Lafourche,  Terrebonne,  Assumption,  St. 
Mary,  Iberia,  and  St.  Martin,  to  the  town  of  Lafayette,  in 
Lafayette  parish ;  thence  through  the  parishes  of  St.  Landry 
and  Avoyelles  to  Cheneyville,  in  the  parish  of  Rapides, 
together  with  branch  lines  from  its  main  line,  commonly 
known  as  the  Houma,  Lafourche  &  Thibodauz,  Salt  Mine, 
St.  Martinsville  &  Cypremont  Branches,  and  which  said  rail- 
road reaches  the  city  of  New  Orleans  on  the  left  bank  of  the 
Mississippi  river  by  means  of  a  ferry  transfer  connecting  its 
terminus  on  the  right  bank  of  said  river  with  its  wharves  and 
delivery  depots  on  the  left  bank  of  said  river,  and  that  the 
total  length  of  the  railways  of  said  Morgan  Company,  exclusive 
of  side  tracks,  amounts  to  282  miles,  or  thereabouts,  all  located 
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within  the  limits  of  the  state  of  Louisiana,  and  that  said  rail- 
ways belong  to  petitioner,  Morgan's  Louisiana  &  Texas  Rail- 
road &  Steamship  Company. 

(2)  A  line  of  railroad  beginning  at  Lafayette,  in  the  parish 
of  Lafayette,  and  running  to  the  border  line  of  the  state  of 
Texas,  together  with  the  branches  running  from  Midland  to 
Eunice  and  from  Midland  to  Gueydan, — a  corporation  organ- 
ized and  existing  under  the  laws  of  the  state  of   Louisiana. 

(3)  A  line  of  railroad  beginning  at  Salt  Mine  Junction,  in 
the  parish  of  Iberia,  and  running  to  the  town  of  Abbeville, 
in  Vermilion  parish,  belonging  to  the  Iberia  &  Vermilion 
Railroad  Company,  a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Louisiana. 

That  on  the  line  of  railroad  owned  by  said  Morgan  Com- 
pany, and  operated  by  said  Southern  Pacific  Company,  is  and 
has  long  been  situated  the  town  of  Morgan  City,  which  is 
located  on  the  east  bank  of  Berwick  Bay,  an  estuary  of  the 
Gulf  of  Mexico;  that  said  line  of  railroad  passes  through 
Morgan  City  in  a  direction  approximately  at  right  angles  to 
Berwick  Bay,  and  crossing  said  bay  at  a  point  where  it  is  less 
than  700  yards  wide  enters  and  passes  through  an  unincor- 
porated settlement  of  about  175  families  known  as  **Berwick,'* 
which  is  in  constant  communication  with  Morgan  City  by 
means  of  a  ferry  across  said  estuary,  and  constitutes  prac- 
tically a  suburb  of  Morgan  City. 

That  petitioners  have  long  operated  and  owned  at  said 
Morgan  City  an  important  station,  situated  upon  or  near  the 
shore  of  Berwick  Bay,  fully  equipped  with  waiting  rooms, 
platforms,  switches,  and  switch  engines,  and  all  other  appli- 
ances, and  all  officials  and  employees' necessary  for  the  carry- 
ing on  of  a  large  freight  and  passenger  business.  Said 
station  and  its  equipment  are  and  have  always  been  sufficient 
for  the  prompt  and  proper  handling  of  all  passengers  and 
freight  traveling  or  consigned  to  or  from  Morgan  City,  or 
from  any  of  its  suburbs  or  surrounding  country,  including 
Berwick  City,  and  no  complaint  has  ever  been  made  thereof 
to  said  commission  or  otherwise.  That  the  inhabitants  of 
Berwick  have  easy  communication  with  Morgan  City  by 
means  of  a  steam  ferry  running  between  Morgan  City  and  said 
suburb,  parallel  to  said  railroad,  at  about  100  yards  distant 
therefrom,  and  across  a  distance  of  less  than  700  yards ;  said 
ferry  being  easily  reached  at  both  ends  from  both  the  stations 
hereinafter  referred  to  and  all  other  points  within  Morgan 
City  and  its  suburbs  by  the  public  streets;  and  the  inhabitants 
of  Berwick  have  thus  better  facilities  for  reaching  a  regular 
railroad  station  for  freight  and  passengers,  thoroughly 
equipped  and  maintained  with  all  necessary  employees  and 
appliances,  than  have  or  can  have  the  average  population 
along  the  lines  of  other  roads  of  petitioners,  or  of  any  other 
railroad  similarly  situated  in  the  United  States,  and  their 
facilities  are  equal  to  those  of  any  other  settlement  similarly 
situated  in  the  United  States. 
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That  nevertheless  petitioners  have  caused  to  be  placed  at 
Berwick,  and  have  for  a  long  time  maintained  at  that  point,  a 
suitable  passenger  station,  consisting  of  white  and  colored 
waiting  rooms,  and  have  had  their  passenger  trains  Nos.  5 
and  6  stop  there  daily  for  passengers,  the  amount  of  travel  to 
and  from  Berwick  not  justifying  the  stopping  of  other  trains 
at  that  point;  and  passengers  there  boarding  said  trains  are 
charged  only  the  rates  that  would  be  charged  if  tickets  were 
sold  by  an  agent  there.  Petitioners  have  also  arranged 
that  freight  for  Berwick,  when  so  desired,  shall  be  unloaded 
at  Morgan  City  Station,  and  there  carefully  checked,  and  then 
placed  in  a  freight  car  and  sent  across  the  bayou  to  Berwick 
platform  daily  by  the  Morgan  City  switch  engine;  the  freight 
in  said  car  being  distributed  in  separate  piles  for  the  various 
consignees,  and  being  thus  fully  protected  from  the  weather ; 
and  this  method  has  long  been  in  operation,  with  no  loss  or 
injury  or  inconvenience  of  any  kind  to  the  population  of  Ber- 
wick. That  said  platform  at  Berwick  is  situated  on  heavy 
grades,  and  that  it  would  be  both  expensive  and  detrimental 
to  the  freight-train  service  for  freight  trains  to  stop  and  load 
or  unload  freight  at  that  point,  resulting  in  delays  and  in- 
creased expense  and  risk  both  to  freight  destined  to  Berwick, 
and  to  all  other  freight  handled  by  petitioners. 

That  stations  with  far  less  facilities  and  accommodations, 
known  as  ** flag  stations,"  are  and  long  have  been  common 
throughout  the  United  States,  and  throughout  the  state  of 
Louisiana,  at  points  where  the  business  is  more  remunerative 
and  larger  than  at  Berwick,  and  have  been  recognized  as 
proper  and  reasonable  by  many  courts,  and  especially  by  the 
supreme  court  of  Louisiana.  That  all  station  facilities,  not 
only  at  Berwick,  but  throughout  petitioners*  lines  have  been 
properly  fixed  and  established  by  petitioners,  with  due  re- 
gard to  all  financial  and  coihmercial  conditions  and  laws  which 
enter  into,  affect,  or  control  the  operation  and  management 
of  railroads,  both  in  the  state  of  Louisiana  and  elsewhere,  and 
which  have  been  recognized  as  fair,  just,  and  proper  by  all 
persons,  commissioners,  courts,  and  bodies  expert  in  or  in- 
trusted with  such  matters;  and  such  facilities  are  properly 
adjusted  with  due  regard  to  the  earnings  and  expenses  of 
operation,  the  revenue  from  rates,  the  amount  of  passenger 
and  freight  business,  the  value  of  the  commodities  trans- 
ported, the  volume  of  traffic,  the  amount  of  net  earnings  of 
the  properties  concerned,  the  original  the  annual  cost  of 
facilities,  including  the  salaries  of  employees,  and  operating 
expenses,  taxes,  and  fixed  charges  and  capitalization  of  same, 
and  all  other  circumstances  fairly  and  justly  affecting  the 
question. 

That  said  railroad  commission  did  on  August  2,  1900,  issue 
an  order  decreeing  that  the  Southern  Pacific  Company  should 
erect  within  60  days  from  the  date  of  said  order  **a  suitable 
station  at   Berwick,  with  a  floor  space  of  not  less  than  500 
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square  feet,"  and  that  the  said  company  should  provide  a 
representative  or  agent  at  that  point ;  thus  decreeing  that  said 
company  shall  provide  a  second  station  and  agent  less  than 
700  yards  from  a  larger  station,  properly  provided  with  all 
necessary  equipment  and  employees. 

Now  petitioners  show  that  said  order  of  said  commission  is 
unfair,  unjust,  unreasonable,  and  in  conflict  with  the  rules 
hereinbefore  stated,  as  observed  with  regard  to  the  furnish- 
ing of  railroad  facilities,  in  the  following  particulars: 

(i)  That  said  facilities  thus  sought  to  be  enforced  are  much 
greater  than  customary  facilities  afforded  under  similar  con- 
ditions by  other  railroads,  either  in  Louisiana  or  in  other 
states  of  the  Union. 

(2)  That  the  facilities  thus  sought  to  be  enforced  are  not 
justified  or  demanded  by  the  necessities  and  conditions  of  the 
traffic  affected  thereby.  That  the  existing  facilities  are  fair 
and  reasonable  in  themselves. 

(3)  That  the  order  of  said  commission  is  further  unjust  and 
unreasonable  for  this :  that,  without  any  justifying  necessity, 
it  imposes  upon  petitioners  a  certain  large  annual  loss  of 
revenue;  and  the  necessity  of  making  said  expenditures  not 
only  for  the  construction  and  maintenance  of  said  station 
house,  but  the  salary  of  said  agent,  will  involve  to  petitioners 
a  large  annual  loss. 

(4)  That  the  said  order  of  said  commission  is  further  uni^ea- 
sonable  in  this:  that  it  discriminates  in  favor  of  said  Berwick 
over  all  other  settlements  similarly  situated  in  Louisiana,  by 
prescribing  facilities  greater  than  can  possibly  be,  or  by 
order  of  said  commission  are  to  be,  or  are,  customarily  fur- 
nished to  other  communities  similarly  situated. 

(5)  That  the  said  order  is  also  unreasonable  because  the 
facilities  required  to  be  furnished  are  such  that  the  rates  upon 
freight  and  passengers  to  and  from  Berwick,  either  as  fixed 
by  order  of  this  commission,  or  such  as  might  be  charged 
consistently  with  the  movement  of  such  business,  would  not 
be  compensatory,  and  petitioners  would  not  receive  from  said 
business  sufficient  to  pay  the  cost  of  movement,  and  the  share 
which  such  business  would  bear  of  the  fixed  charges  and  of 
the  expenses  occasioned  by  such  order,  and  of  the  unrea- 
sonable return  upon  the  capital  invested  in  the  railroads 
transporting  the  same.  That  the  carrying  out  of  said  order 
will  be,  in  effect,  the  taking  of  property  of  petitioners  to  an 
extent  greatly  in  excess  of  $2,000,  without  due  process  of  law, 
and  without  adequate  compensation  being  previously  made, 
contrary  to  and  in  violation  of  section  i  of  article  14  of  the 
amendment  to  the  constitution  of  the  United  States,  and  of 
articles  2  and  167  of  the  constitution  of  the  state  of  Louisiana 
for  the  year  1898.  That  said  increased  facilities  cannot  and 
will  not  cause  any  such  compensatory  increase  in  the  business 
of  petitioners  as  will  in  any  degree  make  up  for  the  loss  of 
revenue   caused    thereby;  and   said   articles  and   provisions 
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of  the  said  constitutions  are  expressly  pleaded   as  causes  of 
nullity  and  invalidity  of  the  order  of  said  commission. 

Further,  that  their  right  of  resort  to  the  courts  for  relief 
hereinafter  prayed  for  is  reserved  to  thein  not  only  under  the 
general  provisions  of  the  constitution  and  laws  of  the  state  of 
Louisiana,  but  expressly  in  and  by  the  articles  of  said  con- 
stitution establishing  said  railroad  commission. 

Plaintiffs  prayed  that  the  order  of  the  railroad  commission 
which  they  complained   of  should  be  decreed  to  be  unjust, 
unreasonable,    null,  and   void,  and   of  no  effect,   and  further, 
prayed  for  all  further  and  equitable  orders  in  the  premises  and 
for  general  relief. 

The  defendant  first  pleaded  a  general  denial.  It  then 
admitted  that  on  the  2d  of  August,  1900,  after  a  full  hearing  of 
the  whole  subject-matter,  an  order  was  granted  by  the  rail- 
road commission  of  Louisiana,  defendant  herein,  directing  that 
plaintiffs  erect  within  60  days  from  that  date  a  suitable  freight 
depot  at  Berwick,  with  a  floor  space  of  not  less  than  500 
square  feet,  and  that  in  addition  a  representative  or  agent  of 
said  company  be  placed  at  that  point  in  charge  of  said  freight" 
depot  station. 

That  in  thus  acting,  defendant  was  performing  a  duty  re- 
quired by  the  article  of  the  constitution  under  which  it  was 
created,  and  after  full  opportunity  had  been  given  to  all  par- 
ties in  interest  to  appear  before  said  commission  either  in  sup- 
port of  or  against  the  granting  of  such  order,  and  that  the 
same  was  reasonable,  just,  and  equitable,  in  the  interest  of 
shippers,  and  not  in  violation  of  any  of  the  rights  of  plaintiffs. 

They  aver  that  the  demand  of  plaintiffs  is  neither  just  nor 
well  founded,  and  pray  that  the  same  be  dismissed  and  re- 
jected, with  costs,  and  for  all  and  general  relief. 

The  district  court  rendered  judgment  in  favor  of  the 
defendant,  denying,  disallowing,  and  rejecting  plaintiffs* 
demand  and  dismissing  the  suit,  and  they  appealed. 

Article  283  of  the  constitution  of  1898  created  a  railroad 
commission.  Its  powers  and  authority  are  set  forth  in  the 
next  article  (article  284).  It  therein  granted  power  and 
authority,  among  other  matters,  to  govern  and  regulate  rail- 
road freight  and  passenger  tariffs  and  service,  and  to  require 
all  railroads  to  build  and  maintain  suitable  depots,  switches, 
and  appurtenances  wherever  the  same  are  reasonably  nec- 
essary at  stations. 

By  article  285  it  was  provided  that,  if  any  railroad  be  dis- 
satisfied with  the  decision  or  fixing  of  any  rate,  classification, 
rules,  change,  order,  act,  or  regulation,  it  might  file  a  peti- 
tion setting  forth  the  cause  of  objection  to  the  same  in  a  court 
of  competent  jurisdiction  against  the  commission  as  defend- 
ant, and  either  party  to  said  action  might  appeal  to  the 
supreme  court  of  the  state,  without  regard  to  the  amount  in- 
volved. 

The  order  complained  of  by  the  plaintiffs  was  granted  after 
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hearing  evidence  upon  the  petition  to  it  of  25  persons,  describ- 
ing themselves  as  receivers  and  shippers  of  freight  at  Ber- 
wick.    The  demand  was  based  upon  the  following  averments : 

**  In  the  first  place,  "we  have  no  freight  depot  or  the  nec- 
essary protection  for  the  safekeeping  of  our  freight  here, 
especially  against  weather,  as  all  freight  destined  for  this 
station  is  prepaid,  and  when  delivered  it  is  done  so  by  switch- 
ing crew.  It  is  then  either  placed  on  the  platform  of  the  Ber- 
wick Lumber  Company,  Limited,  or  car  is  placed  on  switch  at 
the  mercy  of  thieves  or  any  one. 

**A11  freight  destined  for  this  station  is  claimed  at  risk  of 
consignees,  as  several  of  us  have  lost  freight  and  have  had  no 
reclamation  against  said  company,  as  in  all  cases  they  claim 
delivery  here.  We  further  state  that  our  demand  is  just,  on 
the  face  of  the  receipts  of  the  station  for  freight  and  pas- 
senger business  done  by  said  company,  justifies  the  granting 
of  our  demands  in  full. 

**We  have  no  means  of  ascertaining  how  the  passenger 
trains  are, — ^whether  on  time  or  late.  Our  only  means  are  the 
bridge  tender,  and  he  always  says  he  can't  find  out. 

"If  your  honorable  commission  will  investigate  the  books 
of  the  company,  you  will  perceive  that  the  receipts  of  this 
station  are  far  in  excess  of  stations  who  have  the  facilities  we 
demand  of  said  company.  * ' 

The  claims  of  the  parties  are  set  out  in  the  syllabi  of  their 
briefs : 

On  Behalf  of  the  Plaintiffs — First.  As  to  the  Unrea- 
sonableness of  the  Order. 

(i)  A  railroad  cannot  be  compelled  to  locate  stations  at 
points  where  the  cost  of  maintaining  them  will  exceed  the 
profits  resulting  ** therefrom  to  the  company.**  Mobile  &  O. 
R.  Co.  V.  People  (111.)  24  N.  E.  646,  22  Am.  St.  Rep.  556. 
See,  also,  Darlaston  Local  Board  v.  London  &  N.  W.  Ry. 
Co.  [1894]  2  Q.  B.  703.  In  the  present  case  the  expenses  of 
the  required  station  agency  are  more  than  double  or  triple  the 
net  revenues  of  the  business  to  be  served  thereby. 

The  existence  of  such  a  state  of  facts  establishes,  to  say  the 
least,  the  strongest  prima  facie  case  against  the  reasonable- 
ness of  the  order  complained  of,  which  can  be  met,  if  at  all, 
only  by  proof  of  extraordinary  and  exceptional  conditions  in 
justification  of  the  action  of  the  commission. 

The  evidence,  so  far  from  establishing  the  existence  of  extra- 
ordinary and  exceptional  conditions  at  Berwick,  imperatively 
requiring  freight  accommodations,  tends,  on  the  whole,  to 
strengthen  the  prima  facie  case  made  out,  from  the  rev- 
enue point  ol  view.  Extensive  depots  and  terminal  facilities 
exist  within  700  yards  of  the  proposed  location  of  the  new 
depot.  Arrangements  are  in  force  for  bringing  their  freight 
daily  to  consignees  at  Berwick,  so  that  even  the  700  yards 
need  not  be  traversed.  All  reasonable  complaint  as  to  the 
character  of  this  particular  service  has  been  removed  since  the 
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origrinal  complaint  to  the  commission.  This  method  of  serv- 
ing the  people  at  Berwick  has  worked  so  well  in  practice  that 
the  community  has  for  years  enjoyed  remarkable  immunity 
from  lost  or  damaged  freight.  Berwick  is  so  small  a  place 
that  there  is  practically  no  freight  shipped  tlierefrom.  In 
addition  to  all  this,  the  evidence  establishes  that  the  physical 
conditions  are  such  that  obedience  to  the  order  would  neces- 
sitate a  very  expensive  and  inconvenient  handling  of  trains 
at  Berwick. 

As  to  the  Unconstitutionality  of  the  Order  of  the 

Commission. 

(2)  An  order  of  a  railroad  commission  which  requires  a  rail- 
road company  to  conduct  its  business,  or  the  part  of  it  affected 
by  the  order,  at  a  loss,  or  without  any  profit,  is  in  violation  of 
the  constitution  of  the  United  States.  Chicago,  M.  &  St.  P. 
R.  Co.  v.  Minnesota,  134  U.  S.  418,  10  Sup.  Ct.  702,  33  L. 
Ed.  970;  Smyth  v.  Ames,  169  U.  S.  466,  18  Sup.  Ct.  418,  42 
L.  Ed.  819. 

Plaintiffs  cite  Metropolitan  Trust  Co.  v.  Houston  &  T.  C. 
R.  Co.  of  Texas  (C.  C.)  90  Fed.  683;  Southern  Pac.  Co.  v. 
Board  of  Railroad  Com'rs  (C.  C.)  78  Fed.  236;  Reagan  v. 
Trust  Co.,  154  U.  S.  362-407,  14  Sup.  Ct.  1047,  38  L.  Ed. 
1014,  58  Am.  &  Eng.  R.  Cas.  699;  Munn  v.  Illinois  (Granger 
Cases)  94  U.  S.  113,  24  L.  Ed.  ^^\  Railroad  Co.  v.  Tompkins, 
176  U.  S.  167,  20  Sup.  Ct.  336,  44  L.  Ed.  417;  Stone  v.  Trust 
Co.,  116  U.  S.  307,  6  Sup.  Ct.  334,  388,  1 191,  29  L.  Ed.  636; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Minnesota,  134  U.  S.  418,  10 
Sup.  Ct.  462,  33  L.  Ed.  970;  Smyth  v.  Ames,  169  U.  S.  466, 
18  Sup.  Ct.  418,  42  L.  Ed.  819;  Road  Co.  v.  Sandford,  164 
U.  S.  578,  17  Sup.  Ct.  198,  41  L.  Ed.  560;  Railroad  Co.  v. 
Tompkins,  176  U.  S.  167,  20  Sup.  Ct.  336,  44  L.  Ed.  417; 
Railroad  Co.  v.  Keyes  (C.  C.)  91  Fed.  47;  Mobile  &  O.  R. 
Co.  v.  People  (111.)  24  N.  E.  643-646,   22  Am.   St.   Rep.  556. 

On  Behalf  of  the  Defendant. 

(i)  The  evidence  shows  that  the  want  of  facilities  for  the 
handling  of  freight  at  Berwick,  the  annoyance  and  expense  to 
which  shippers  at  that  place  are  subjected  in  getting  their 
freight,  the  importance  of  Berwick  as  a  lumber  shipping 
point,  and  its  size,  all  unite  in  sustaining  the  action  of  the 
railroad  commission  in  requiring  that  a  freight  depot  be  built, 
and  that  an  agent  be  provided  by  the  railroad  company,  aside 
from  any  question  of  the  reasonableness  of  the  order  from  a 
revenue-producing  standpoint. 

(2)  The  evidence  also  shows  that  Morgan's  Louisiana  & 
Texas  Railroad  &  Steamship  Company  earned  during  the  years 
1898,  1899,  and  1900,  ending  June  30,  1900,  a  large  surplus, 
amounting  to  $732,004.48  for  the  year  1900  as  dividends  to 
stockholders;  showing  that  its  business  in  the  state  of  Louis- 
iana  during  those  years  was  more  than  compensatory. 

(3)  The  evidence  also  shows  that  the  order  of  the  railroad 
commission  will  not  cause  a  loss  to  the  railroad  company,  as 

6  R  R  R— 9 
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the  business  done  by  it  to  and  from  Berwick,  as  shown  by  the 
statements  of  the  auditor  of  the  railroad  company  for  the  year 
ending  July  31,  1900,  amounted  to  $4,652.60,  or  not  less  than 
$4,080.51 ;  that  the  cost  of  putting  up  a  depot  building  would 
not  exceed  $500,  and  the  expense  attending  the  maintaining 
of  such  depot,  in  wages  of  an  agent  and  porter,  would  not  ex- 
ceed $1,200  a  year. 

(4)  The  railroad  commission  of  Louisiana  had  the  express 
authority,  under  article  284  of  the  constitution  of  1898,  to 
require  the  building  of  a  depot  g,t  Berwick,  if  reasonably  nec- 
essary, aside  from  its  common-law  right  to  grant  such  an 
order.  People  v.  Chicago  &  A.  R.  Co.,  130  111.  175,  22  N.  E. 
857;  Northern  Pac.  R.  Co.  v.  Territory,  3  Wash.  T.  303,  13 
Pac.  604;  State  V. •  Republican  Val.  R.  Co.,  17  Neb.  647,  24  N. 
W.  329,  52  Am.  Rep.  424,  22  Am.  &  Eng.  R.  Cas.  500;  Rail- 
road Com*rs  V.  Portland  &  O.  C.  R.  Co.,  63  Me.  269,  18  Am. 
Rep.  208;  McDonald  v.  Railroad  Co.,  26  Iowa,  124,  95  Am. 
Dec.  114;  6Thomp.  Corp.  7828;  Com.  v.  Eastern  R.  Co.,  103 
Mass.  254,  4  Am.  Rep.  555;  Railway  Co.  v.  Scott,  23  C.  C.  A. 
424,  77  Fed.  726,  37  L.  R.  A.  94;  Marsh  v.  Railway  Co.,  64 
111.  414,  16  Am.  Rep.  564;  Bestor  v.  Wathen,  60  111.  138;  Rail- 
road Co.  V.  Seely,  45  Mo.  212,  100  Am.  Dec.  369;  2  Elliott,  R. 
R.  §  7?o  (also  page  1003);  23  Am.  &  Eng.  Enc.  Law,  p.  115, 
verbo  **  Stat  ions";  Burney's  Heirs  v.  Ludeling,  47  La.  Ann. 
96,  16  South.  507. 

(5)  The  question  in  this  case  is  not  whether  the  railroad 
commission  had  the  authority  to  order  a  railroad  company  to 
establish  a  station,  but  to  erect  a  depot  building  at  a  station 
already  established.  State  v.  Chicago,  St.  P.,  M.  &  O.  Ry. 
Co.  (S.  D.)  81  N.  W.  503,  47  L.  R.  A.  569. 

(6)  Having  the  right  to  order  the  building  of  a  depot  at 
Berwick,  the  railroad  commission  had  also  the  right  to  pre- 
scribe the  size  of  the  building,  since  article  284  of  the  consti- 
tution gave  it  the  right  to  require  "suitable"  depots  to  be 
built  and  maintained.  2  Elliott,  R.  R.  §  685;  Mayor,  etc.,  of 
Worcester  v.  Board  of  Railroad  Com'rs,  115  Mass.  161; 
Crowell  V.  Londonderry,  63  N.  H.  48. 

(7)  The  right  to  require  the  building  of  a  depot  for  freight 
of  passengers  is  one  which  the  railroad  commission  has 
authority  to  exercise  in  certain  cases,  independent  and  irre- 
spective of  any  question  of  whether  the  railroad  company  will 
thereby  incur  a  loss,  if  such  depot  is  reasonably  necessary 
in  order  to  afford  proper  facilities  to  the  public.  It  is  not  true 
that  in  every  instance  an  order  of  a  commission  is  unreasona- 
ble, where  the  railroad  company  will,  as  a  result  of  the 
enforcement  of  such  order,  incur  a  loss  in  its  business,  or  be 
deprived  of  a  revenue  therefrom.  Railroad  Co.  v.  Gill,  156 
U.  S.  649,  15  Sup.  Ct.  484,  39  L.  Ed.  567;  Reagan  v.  Trust 
Co.,  154  U.  S.  413,  14  Sup.  Ct.  1047,  38  L.  Eld.  1014;  2 
Elliott,  R.  R.  p.  1000,  58  Am.  &  Eng.  R.  Cas.  699. 

(8)  Orders  of  a  railroad  commission  in  such  cases  may   be 
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likened  to  orders  requiring  railroad  companies  to  submit  to 
an  examination  of  their  engineers  for  color  blindness,  requir- 
ing them  to  pay  the  expenses  of  maintaining  a  railroad  com- 
mission, requiring  them  to  announce  the  approach  of  trains 
by  the  ringing  of  bells  and  other  signals,  and  the  like,  all  of 
which  are  within  the  exercise  of  the  police  power  of  the  state. 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Illinois,  177  U.  S.  516, 
20  Sup.  Ct.  722,  44  L.  Ed.  868,  17  Am.  &  Eng.  R.  Cas., 
N.  S.,  227;  Smith  v.  Alabama,  124  U.  S.  465,  8  Sup.  Ct.  564, 
31  L.  Ed.  508;  Nashville,  C.  &  St.  L.  R.  Co.  v.  Alabama,  128 
U.  S.  96,  9  Sup.  Ct.  28,  32  L.  Ed.  352;  Railroad  Co.  v.  Gibbs, 
142  U.  S.  386,  12  Sup.  Ct.  255,  35  L.  Ed.  105 1. 

(9)  It  is  not  necessary  that  the  business  done  by  a  railroad 
company  over  every  portion  of  its  road  should  be  remunera- 
tive. If  its  railroad,  as  an  entirety,  does  a  business  which 
is  compensatory,  it  has  no  legal  right  to  complain  that  an 
order  of  a  railroad  commission  may  deprive  it  of  revenue  over 
a  portion  of  its  line.  People  v.  St.  Louis,  A.  &  T.  H.  R.  Co., 
176  111.  530,  52  N.  E.  292,  12  Am.  &Eng.  R.  Cas.,  N.  S.,  227; 
State  V.  Wabash,  St.  L.  &  P.  Ry.  Co.,  83  Mo.  395;  St.  John 
V.  Railway  Co.,  22  Wall.  149,  22  L.  Ed.  743;  Railroad  Co-  v. 
Dey  (C.  C.)  35  Fed.  866,  i  L.  R.  A.  753;  Pensacola  &  A.  R. 
Co.  V.  State  (Fla.)  5  South.  833,  3  L.  R.  A.  66l 

(10)  The  presumption  of  law  is  always  in  favor  of  the  main- 
tenance of  the  order  of  a  railroad  commission,  which  will  not 
be  set  aside  unless  flagrantly  in  violation  of  the  rights  of  the 
railroad  company.  Railway  Co.  v.  Gill,  156  U.  S.  649,  15 
Sup.  Ct-  484,  39  L.  Ed.  567 ;  Pensacola  &  A.  R.  Co.  v.  State 
(Fla.)  5  South.  833,  3  L.  R.  A.  661-671,  37  Am.  &  Eng.  R. 
Cas.  579;  Storrs  v.  Railroad  Co.,  29  Fla.  617,  11 
South.  226;  People  v.  Board  of  Railroad  Com'rs,  53  App. 
Div.  61,  65  N.  Y.  Supp.  597,  15  Am.  &  Eng.  R.  Cas.,  N.  S., 
441;  In  re  Auburn  &  W.  R.  Co.,  37  App.  Div.  162,  55  N.  Y. 
Supp.  895;  San  Diego  Water  Co.  v.  City  of  San  Diego  (Cal.) 
50  Pac.  633,  38  L.  R.  A.  462,  467,  62  Am.  St.  Rep.  261 ; 
Spring  Valley  Waterworks  v.  City  of  San  Francisco  (Cal.)  22 
Pac.  910,  1046,  6  L.  R.  A.  760,  16  Am.  St.  Rep.  116;  Pensa- 
cola &  A.  R.  Co.  V.  State  (Fla.)  5  South.  833,  3  L-  R.  A.  671 ; 
37  Am.  &  Eng.  R.  Cas.  579;  Dow  v.  Beidelman,  125  U. 
S.  680,  8  Sup.  Ct.  1028,  31  L.  Ed.  841;  Reagan 
V.  Trust  Co.,  154  U.  S.  395,  14  Sup.  Ct.  1047,  38  L. 
Ed.  1014,  58  Am.  &  Eng.  R.  Cas.  699;  Railroad  Co.  v. 
Tompkins,  176  U.  S.  172,  20  Sup.  Ct.  336,  44  L.  Ed.  417; 
Jacobson  v.  Railroad  Co.  (Minn.)  74  N.  W.  893,  40  L.  R.  A. 
389,  70  Am.  St.  Rep.  358;  2  Elliott,  R.  R.  p.  99(5,  13  Am.  & 
Eng.  R.  Cas.,  N.  S.,  228;  Steenerson  v.  Railway  Co.,  69  Minn. 
353t  72  N.  W.  713;  Brannon  on  the  Fourteenth  Amendment, 
p.  197;  People  v.  Budd,  117  N.  Y.  25,  22  N.  E.  670,  682,  5  L. 
R.  A.  559,  15  Am.  St.  Rep.  460;  People  v.  Warder  of  City 
Prison,  144  N.  Y.  529,  39  N.  E.  686,  27  L.  R.  A.  718;  Soon 
Hing  V.  Crowley,  113  U.  S.  703,  28  L.  Ed.  1145;  Railroad 
Co.  V.  Dey  (C.  C.)  38  Fed.  656-664. 
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Opinion. 

The  plaintiffs  urge  that  **an  order  of  a  railroad  commission 
which  requires  a  railroad  company  to  render  services  to  a 
certain  locality  or  class  of  its  patrons  without  adequate  com- 
pensation amounts  to  a  deprivation,  pro  tanto,  of  property 
without  due  process  of  law,  and  is  unconstitutional,  null,  and 
void.  An  order  of  a  commission  may  be  unreasonable  with- 
out being  unconstitutional,  but  it  cannot  be  unconstitutional 
without  being  unreasonable."  They  maintain  that  **its 
defenses  are  independent,  in  that  any  one  of  them  is  suflRcient 
alone  to  support  a  judgment  for  plaintiff.  They  are  at  the 
same  time  cumulative,  and  strengthen  each  other.  The  term 
*  unreasonable,'  in  a  case  of  this  kind,  has  a  very  broad  mean- 
ing. It  covers  not  only  a  charge  that  an  order,  rule,  regula- 
tion, or  tariff  of  the  commission  is  in  violation  of  the  state  or 
federal  constitution,  because  requiring  the  carrier  to  conduct 
its  business,  or  some  part  of  it,  at  a  loss  or  without  any  profit, 
but  also  any  objection  or  ground  of  complaint  which  shows 
that  the  action  of  the  commission,  while  not  violative  of  any 
organic  law,  is  unnecessarily  burdensome  in  its  operation, 
uncalled  for,  and  not  justifiable  under  the  particular  facts  and 
circumstances  of  the  case,  or  for  any  othfer  reason  evidences  a 
mistake  of  judgment  on  the  part  of  the  commission. 

**The  jurisdiction  of  the  commission  under  the  law  creating 
it  is  limited  to  the  enactment  of  'reasonable'  regulations, 
orders,  etc. ;  and  the  jurisdiction  of  the  courts  to  inquire  into 
the  reasonableness  of  any  order  or  regulation  of  the  commis- 
sion, and  to  set  it  aside  if  shown  to  be  unreasonable,  is  per- 
fectly clear. 

"It  is  now  well  settled  that  even  in  the  absence  of  any  pro- 
vision in  the  railroad  commission  law  of  a  state  for  review  of 
the  action  of  the  commission  by  the  courts,  and  in  the  face  of 
a  positive  prohibition  against  such  review,  the  courts  are 
always  open  to  afford  relief  from  any  unconstitutional  order 
or  regulation  of  the  commission.  And  the  violation  of  con-  ^ 
stitutional  rights  which  the  courts  have  most  frequently  re-* 
strained  is  that  involved  in  an  order  or  regulation  which  in 
effect  requires  a  railroad  to  conduct  its  business  without  any 
profit  or  return  upon  the  capital  invested. 

**It  is  now  a  maxim  of  constitutional  law  that  the  power  to 
regulate  the  business  of  a  railroad  company  does  not  include 
the  power  to  make  it  perform  services  and  furnish  facilities  to 
the  public  without  adequate  compensation  therefor;  that  by 
'adequate  compensation'  is  meant  not  only  receiving  suffi- 
cient remuneration  to  prevent  the  company  from  conducting 
its  business,  or  the  part  affected  by  the  regulation,  at  a  loss, 
but  sufficient  to  yield  a  fair  return  on  the  capital  invested, 
whether  that  capital  be  represented  by  stocks  or  bonds  or  both ; 
and  finally  that  what  is  adequate  compensation,  and  whether 
or  not  the  right  to  receive  it  has  been  denied  by  a  commis- 
sion's order,  is  a  judicial  question,  to  be  settled  by  the  courts. 
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"But  the  railroad  commission  law  of  this  state  (article  283  et 
seq.,  Const.  1898)  has  conferred  upon  the  courts  more  extended 
jurisdiction  than  simply  to  afford  protection  against  noncom- 
pensatory or  confiscatory  regulations  or  orders  of  the  com- 
mission. They  do  have  power  to  grant  relief  from  orders  of 
the  commission  which,  by  requiring  a  railroad  to  conduct 
some  part  of  its  business  at  a  loss  or  without  any  profit,  vio- 
lates the  prohibitions  of  both  the  state  and  federal  constitu- 
tions against  depriving  a  person  of  his  property  without  due 
process  of  law,  and  to  pass  upon  any  other  objection  to  the 
fairness  or  reasonableness  of  any  order,  rule,  rate,  or  act  of 
the  commission.  Our  lawmakers  have  seen  fit  to  provide  that 
even'^  act  of  the  commission  may  be  the  subject  of  judicial 
inquiry,  in  order  that  every  mistake  or  injustice  may  be  cor- 
rected. In  other  words,  the  reviewing  power  of  the  court  is 
practically  coextensive  with  the  original  powers  of  the  com- 
mission. 

**It  must  be  borne  in  mind,  however,  that  the  courts  have 
no  power  to  fix  rates  or  make  rules  or  regulations  or  orders. 
They  can  only  pronounce  unreasonable  or  unenforceable  any 
particular  rule,  order,  or  regulation  which  may  be  the  subject 
of  valid  objection.  It  is  then  left  to  the  commission  to  take 
such  action  as  it  may  see  fit  as  to  the  adoption  of  new  rules. ' ' 

It  appears  from  the  pleadings  and  this  argument  that  the 
complaint  of  the  plaintiffs  is  not  directed  against  any  law  of 
the  state,  but  upon  the  exercise  by  the  railroad  commission 
of  the  power  and  authority  conferred  upon  it  in  respect  to  the 
special  matter  herein  complained  of. 

\ye  recognize  the  legal  right  of  the  plaintiffs,  if  they  be  dis- 
satisfied with  this  order,  to  have  recourse  to  the  courts  to  have 
the  same  set  aside,  and  also  the  duty  of  the  courts  to  consider 
the  complaint  which  they  have  made  from  a  judicial  stand- 
point. 

Article  448  of  our  Civil  Code  declares  the  use  of  corpora- 
tions to  be  to  contribute,  by  the  union  and  assistance  of  sev- 
eral persons,  to  the  promotion  of  some  object  of  general 
utility,  although  they  be  at  same  time  established  for  the 
advantage  of  those  who  are   members  of  such   corporations. 

It  will  be  seen  from  this  that  the  object  and  motive  of  the 
state  in  granting  corporate  rights  is  to  promote  the  public 
welfare.  The  acceptance  of  those  rights  by  the  incorporators 
is  in  aid  of  that  object,  though  their  primary  motive  and  pur- 
pose is  to  derive  gain  and  profit  to  themselves.  What  is  here 
^id  of  "corporate  rights"  applies  equally  to  the  grant  of  pub- 
lic franchises  and  privileges,  and  their  acceptance.  It  is  a 
matter  not  debatable  that  the  state,  subject  to  certain  limita- 
tions, has,  in  furtherance  of  its  object  of  advancing  the  pub- 
lic good,  a  power  of  regulation  and  control  over  the  action 
and  conduct  of  those  to  whom  she  has  granted  these  rights 
and  franchises.  From  the  very  nature  of  things,  there  must 
arise  from  time  to  time  differences  between  the  corporation. 
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seeking  to  derive  from  its  corporate  rig'hts  the  utmost  per- 
sonal advantage  it  can,  and  the  state,  seeking  to  obtain 
through  its  conduct  and  action  the  greatest  good  possible  for 
the  public.  These  differences  may  arise  at  any  time  between 
them  upon  matters  of  detail  or  administration  more  or  less 
important.  As  it  would  be  manifestly  impossible  to  antici- 
pate what  these  causes  would  be,  or  when  they  would  arise, 
different  states  have  found  it  necessary  to  constitute  a  body- 
charged,  as  their  representative,  with  the  duty  of  guarding  the 
public  interests  upon  this  particular  subject,  to  which  they 
have  expressly  given  very  broad  authority  and  powers. 
That  body  in  Louisiana  is  the  defendant  in  this  case,  the  rail- 
road commission. 

It  is  an  administrative  board  created  by  the  state  for  carr>'- 
ing  into  effect  the  will  of  the  state  as  expressed  by  its  legisla- 
tion. See  Railroad  Commission  Cases,  1 16  U.  S.  307,  6  Sup. 
Ct.  334.  388,  1 191,  29  L.  Ed.  636;  Reagan  v.  Trust  Co.,  154 
U.  S.  394,  14  Sup.  Ct.  1047,  38  L.  Ed.  1014,  58  Am.  &  Eng. 
R.  Cas.  699.  The  conflicting  interests  between  the  corpora- 
tions and  the  state  are  safeguarded  by  the  officers  of  the 
former,  on  the  one  hand,  and  by  the  railroad  commission,  on 
the  other.  The  power,  authority,  and  duty  of  the  latter  are 
not  limited  merely  to  matters  affecting  the  public  safety  or  the 
public  health.  They  extend  also  to  matters  concerning  pub- 
lic comfort  and  public  convenience,  and  in  the  consideration 
of  matters  of  comfort  and  convenience  the  number  of  persons 
who  may  be  concerned  or  interested  in  some  particular  matter 
at  some  particular  point  enter  as  important  factors  in  deter- 
mining what  is  proper  to  be  done.  The  commission  cannot 
ignore  the  comfort  and  convenience  of  numbers  of  citizens  on 
a  line  of  travel  or  conveyance  to  base  their  action  exclusively 
upon  a  consideration  of  the  amount  of  dollars  and  cents  which 
may  be  involved.  As  a  matter  of  course,  the  commission 
could  not,  even  under  expressly  delegated  powers,  act  arbi- 
trarily, in  manner  such  as  to  trench  upon  the  rights  of  cor- 
porations secured  to  them  by  law;  but,  within  certain  limits, 
though  their  action  and  orders  are  all  subject  to  review,  they 
are  not  all  subject  to  reversal.  In  the  present  instance  it 
cannot  be  claimed  that  the  Southern  Pacific  Road,  either  in 
the  operation  of  its  line  as  a  whole,  or  that  part  of  it  which 
falls  within  the  limits  of  Louisiana,  has  not  been  and  is  not 
remunerative ;  nor  can  it  be  said  that  the  Morgan  Railroad 
Company  is  not  a  paying  corporation.  It  is  not  claimed  that 
the  order  complained  of  in  this  case,  carried  into  execution, 
would  have  the  effect  of  changing  the  situation  in  this 
respect.  The  utmost  claimed  is  that  a  small  sum,  not  exceed- 
ing five  or  six  hundred  dollars  in  amount,  which  the  commis- 
sioner's order  would  cause  to  be  expended  at  Berwick  City, 
and  the  small  amount  which  will  be  required  to  keep  an  agent 
at  that  place,  will  reduce  their  profits  for  a  trifling  amount. 
The  objection  seems  to  be   aimed  rather  at  the  place  where 
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this  money  is  ordered  to  be  expended,  and  the  inconveniences 
to  which  they  will  be  subjected,  than  to  any  effect,  or  any 
general  effect,  which  the  expenditure  will  have  upon  the  profits 
of  the  roads.  It  is  not  claimed,  nor  is  there  any  evidence  in 
the  record  which  would  tend  to  show,  that  the  commission 
has,  by  its  orders  or  rulings  as  to  other  places  along  the  roads, 
in  respect  either  to  depots  or  other  matters,  brought  itselJF 
within  the  limitation  placed  upon  it  of  not  trenching  upon 
the  plaintiff's  legal  rights.  So  far  as  we  know,  the  order  com- 
plained of  may  be  the  •  only  one  as  to  betterments  which  the 
commission  has  given.  We  do  not  think  the  point  is  made 
that,  after  the  business  of  a  railroad  corporation  has  made  it 
fairly  remunerative,  the  commission  is  without  general 
authority  to  direct  that  a  portion  of  the  **surplus*'  profits  (if 
that  expression  can  be  used,  should  be  applied  to  the  promo- 
tion of  the  comfort  and  convenience  of  the  people  along  the 
line  of  road.  When  such  a  point  in  the  business  of  the  road 
is  reached,  the  rights  of  the '* general  public'*  come  clearly 
into  view,  and  it  is  not  for  the  railroad,  but  for  the  commis- 
sion, to  determine  how,  in  what  way,  and  in  what  place  this 
money  is  to  be  expended  so  as  best  to  subserve  their 
interest.  That  is  a  matter  submitted  to  the  judgment  of  the 
commission,  not  that  of  the  railroad  or  of  this  court,  unless  the 
selection  trenches  upon  the  legal  rights  of  the  railroad  cor- 
poration. The  mere  reference  of  disputed,  issues  between 
the  parties  to  this  court  for  adjudication  was  not  intended  to 
constitute  it  an  ** administrative"  board,  revisory  in  character 
over  the  ordess  and  conclusions  of  the  commission.  Our 
action  is  judicial,  not  administrative.  It  was  not  intended 
that  we  should  substitute  our  judgment  for  that  of  the  com- 
mission every  time  there  is  a  dispute  touching  the  particular 
place  on  the  line  of  railroad  where  it  would  be  best  for  the 
public  interest  that  a  station  or  a  depot  should  be  placed. 
To  come  successfully  before  this  court,  the  appellant  must  be 
able  to  point  out  some  legal  right  of  its  own  which  has  been 
infringed  upon. 

The  position  taken  by  the  plaintiffs  that  the  point  selected 
by  the  commission  for  the  erection  of  a  depot  as  being  for  the 
best  interests  of  the  people  along  the  lifie  of  road  should  also 
be  one  at  which  the  business  of  the  road  was  remunerative  is 
not  sustained  by  authority,  nor  is  it  sustainable  on  principle, 
in  view  of  the  theory  which  the  state  gives  corporate  rights 
and  franchises.  In  Railroad  Co.  v.  Gill,  the  supreme  court 
of  the  United  States  used  this  language:  **It  therefore 
appears  that  the  allegations  made  and  the  evidence  offered 
did  not  cover  the  company's  railroad  as  an  entirety,  even  in 
the  state  of  Arkansas,  but  were  made  in  reference  to  that  por- 
tion of  the  road  originally  belonging  to  the  St.  Louis,  Arkansas 
&  Texas  Railway,  and  extending  from  the  northern  boundary 
of  Arkansas  to  Fayetteville,  in  said  state.  In  this  state  of 
facts,  we  agree  with  the  views  of  the  supreme  court  of  Arkan- 


136         Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

Morgan's  L^a.  &  T.  R.  &  S.  S.  Co.  v.  R.  Com.  of  I^uiBiaua 

sas,  as  disclosed  in  the  opinion  contained  in  the  record,  and 
which  were  to  the  effect  that  the  correct  test  was  as  to  the 
effect  of  the  act  on  the  defendant's  entire  line,  and  not  upon 
that  part  which  was  formerly  a  part  of  the  consolidating 
roads ;  that  the  company  cannot  claim  the  right  to  earn  a  net 
profit  from  every  mile,  section,  or  other  part  into  which  the 
road  might  be  divided,  nor  attack  as  unjust  a  regulation  which 
fixed  a  rate  at  which  some  such  part  would  be  unremunera- 
tive ;  that  it  would  be  practically  impossible  to  ascertain  in 
what  respect  the  several  parts  would  share  with  others  in  the 
expenses  and  receipts  in  which  they  participated;  and  finally 
that,  to  the  extent  that  the  question  of  injustice  is  to  be 
determined  by  the  effects  upon  the  earnings  of  the  company, 
the  earnings  of  the  entire  line  must  be  estimated  as  against 
all  legitimate  expenses  under  the  operation  of  the  act  within 
the  state  of  Arkansas." 

In  the  Matter  of  Auburn  &  W.  R.  Co.,  37  App.  Div.  162,  55 
N.  Y.  Supp.  89s,  it  was  said:  **It  thus  seems  to  be  settled  by 
authority  that  wliere  a  state,  either  by  statute  or  through  the 
order  of  railroad  commissioners,  requires  a  railroad  to  estab- 
lish a  station  at  a  particular  place  on  the  line  of  its  road,  such 
statute  or  order  is  not  to  be  overthrown  by  the  courts  as 
unreasonable  merely  because  the  establishment  or  maintenance 
of  such  station  would  prove  unremunerative,  and  regard  is  to 
be  had  to  the  financial  ability  of  the  railroad,  in  view  of  its 
entire  business,  to  establish  and  maintain  such  station ;  that 
a  statute  or  order  of  railroad  commissioners  establishing  a 
station  or  fixing  rates  of  transportation  is  not  to  be  interfered 
with,  except  upon  clear  and  satisfactory  evidence,  showing 
that  it  is  unjust  and  unreasonable." 

The  district  judge  has  in  this  case  written  an  exceptionally 
able  opinion,  in  which  he  has  set  out  at  length  his  conclusions, 
both  of  fact  and  of  law,  and  has  supported  the  latter  by 
copious  extracts  from  decisions  of  the  supreme  court  of  the 
United  States  and  the  supreme  court  of  different  states.  In 
concluding  that  opinion,  he  said:  **I  am  of  the  opinion  that 
the  order  of  the  railroad  commission  is  a  reasonable  one,  in 
view  of  the  size  and  importance  of  Berwick,  and  the  inade* 
quate  freight  facilities* which  are  now  afforded  at  that  place. 
I  do  not  think  the  Southern  Pacific  Company  has  introduced 
evidence  which  will  justify  me  in  substituting  my  opinion  for 
the  opinion  of  the  railroad  commission  as  to  the  reasonable- 
ness of  the  order,  even  if  I  disagreed  with  the  commissioners, 
which  I  do  not." 

We  have  examined  the  record  very  carefully,  and  we  find  no 
error  in  his  conclusions  or  his  judgment.  It  may  be  well  for 
us  to  say  that  the  order  of  the  commission  complained  of  does 
not  fix  the  precise  spot  at  which  the  depot  which  it  has 
ordered  to  be  built  should  be  placed,  and  that  we  are  satisfied 
that  such  a  depot  can  be  easily  built. 

It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court  be,  and  the  same  is  hereby,  affirmed. 
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South  Chicago  City  Ry.  Co.  v.  Dufresne. 

{Supreme  Court  of  Illinois^  Dec,  i6,  /902,) 
[65  N.  E.  Rep.  1075.] 

Injury  to  Passenger — Proximate  Cause — Pleading. 

A  count  for  personal  injuries,  alleging  that  defendant  did  not  stop 
the  car  after  plaintiff  had  given  notice  of  his  intention  to  take  pas- 
sage, in  consequence  of  which,  while  he  was  attempting  to  take  pas- 
sage, he  was  thrown  to  the  ground,  did  not  state  a  cause  of  action, 
as  the  refusal  to  stop  and  accept  plaintiff  as  a  passenger  was  not  the 
proximate  cause  of  the  injury  alleged. 

Same — Boarding  Street  Car — Sufficiency  of  Evidence. 

In  an  action  for  injuries  received  by  being  thrown  from  a  street 
car,  evidence  examined,  and  held  sufficient  to  warrant  the  submission 
of  the  question  of  defendant's  negligence  to  the  jury. 

Same— Permitting  Person  to  Board  Moving  Street  Cai^Evidence — 
Harmless  Error. 
On  an  issue  of  the  negligence  of  a  street  railway  in  allowing  plain- 
tiff to  board  a  car  while  slowly  passing  over  the  tracks  of  a  steam 
railroad,  the  admission  of  evidence  that  it  was  cjistomary  for  people 
to  get  on  the  cars  at  the  crossing  wliile  in  motion,  though  error,  was 
not  prejudicial  to  defendant;  such  evidence  merely  showing  that 
people  got  in  the  cars  while  in  motion,  where  there  was  no  stopping 
place  and  no  reasonable  man  would  expect  them  to  stop,  and  such 
fact  not  having  been  made  the  basis  of  any  instruction  as  to  the  law. 

Contributory  Negligence — Boarding  Moving  Street  Car.* 

It  is  not  negligence,  as  a  matter  of  law,  for  a  passenger  to  get  on 
a  street  car  when  it  is  in  motion ;  but  the  question  is  one  of  fact, 
depending  on  the  rate  of  speed  of  the  car  and  all  the  circumstances. 

Instruction. 

In  an  action  for  injuries  received  by  being  thrown  from  a  street 
car,  which  plaintiff  had  boarded  while  it  was  in  motion,  an  instruc- 
tion that  if  plaintiff  did  not  signal  to  stop,  and  the  motorman  did 
not  slacken  the  speed  or  stop,  to  invite  plaintiff  to  get  on,  the  jury 
must  find  for  defendant,  was  properly  refused,  where  the  evidence 
showed  that  a  large  number  of  people  approached  the  cars  and  got  on 
with  the  knowledge  of  the  conductor  and  motorman,  as,  plaintiff 
being  the  last  one  to  get  on,  they  had  notice  of  his  intention. 

Same — Harmless  Error. 

An  improper  instruction  as  to  the  effect  of  intoxication  as  bearing 
on  the  question  of  contributory  negligence  was  harmless,  where  the 
evidence  would  not  justify  a  finding  that  plaintiff  was  intoxicated  at 
the  time  of  the  accident. 

Appeal  from  appellate  court,  First  district. 

Action  by  Antoine  Dufresne  against  the  South  Chicago 
City  Railway  Company.  From  a  judgment-of  the  appellate 
court  (102  111.  App.  493)  affirming  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

Charles  C.  Gilbert,  for  appellant. 

Charles  M.  Hardy,  William  H.  Richardson,  and  Pliny  B. 
Smith,  for  appellee. 

CARTWRIGHT,    J.     Appellant  operates    a   double-track 

*See  foot-note  appended  to  Birmingham  Ry.  A  Electric  Co.  v, 
Brannon  (Ala.),  2  R.  R.  R.  154,  25  Am.  &  Kng.  R.  Cas., 
N.  S.,  154. 
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Street  railway  on  Ewing  avenue,  in  South  Chicago.  Ewing" 
avenue  runs  north  and  south,  and  at  its  intersection  with  looth 
street  the  railroad  tracks  of  the  Pittsburgh,  Ft.  Wayne  & 
Chicago,  Lake  Shore  &  Michigan  Southern,  and  Baltimore  & 
Ohio  Railroad  Companies  cross  the  avenue,  running  from 
northwest  to  southeast.  The  Pittsburgh,  Ft.  Wayne  & 
Chicago  Railway  tracks  are  the  most  southern  of  the  three 
sets  of  tracks.  There  is  a  Jiotel,  called  the  ** Ewing  House*** 
on  the  southwest  corner  of  Ewing  avenue  and  lOOth  street, 
and  the  usual  stopping  place  for  cars  going  south  is  opposite 
this  house,  just  south  of  the  railway  tracks.  On  Sunday, 
Ocober  27,  1897.  an  electric  motor  car  of  appellant,  with  a 
trailer  car  attached,  approached  from  the  north,  and  stopped 
north  of  the  Baltimore  &  Ohio  tracks.  The  conductor  of  the 
motor  car  walked  forward  to  the  tracks  to  see  if  the  way  was 
clear,  and,  upon  signals  from  him  and'the  trailer  conductor,  the 
cars  passed  slowly  over  the  tracks.  The  cars  again  stopped, 
and  after  the  same  observation  by  the  conductor,  and  signals, 
they  crossed  ther  tracks  of  the  Ldke  Shore  &  Michigan 
Southern.  They  again  came  to  a  stop,  and  after  the  same 
signals  passed  over  the  Ft.  Wayne  tracks.  Twenty  or  30 
people  had  collected  at  the  corner  of  Ewing  avenue  and  lOOth 
street,  in  the  vicinity  of  the  Ewing  House.  They  were  going 
to  a  ball  game  at  Hammond,  Ind.,  and  as  the  cars  passed  over 
the  Ft.  Wayne  tracks  they  hurried  to  the  cars  for  the  pur- 
pose of  taking  passage,  and  climbed  on  before  they  came  to 
a  stop.  The  appellee  was  in  the  crowd,  but  was  the  last,  or 
about  the  last,  of  those  who  attempted  to  get  on.  When  he 
reached  the  cars  they  were  over  the  railway  tracks,  or  nearly 
so,  and  were  either  running  slowly  or  standing  still.  In 
attempting  to  get  on,  he  fell,  and  his  hand  was  run  over,  re- 
sulting in  its  amputation.  He  brought  this  suit  in  the  circuit 
court  of  Cook  county  against  appellant  for  damages,  and  re- 
covered judgment,  which  has  been  affirmed  by  the  appellate 
court  for  the  First  district. 

At  the  close  of  the  evidence  the  defendant  moved  the  court 
to  instruct  the  jury  to  return  a  verdict  of  not  guilty,  and  this 
the  court  refused  to  do.  This  refusal  is  the  first  alleged  error 
argued  by  counsel,  and  it  is  insisted  that  the  evidence  did  not 
tend  to  prove  a  cause  of  action.  There  were  three  counts  in 
the  declaration.  The  supposed  negligence  alleged  in  the  first 
count  was  that  the  defendant  did  not  stop  the  car  after  the 
plaintiff  had  given  notice  of  his  intention  to  take  passage,  in 
consequence  of  which,  while  he  was  attempting  to  take  pas- 
sage, he  was  thrown  to  the  ground.  The  second  count  alleged 
that  defendant  brought  the  car  to  a  partial  stop  to  allow  plain- 
tiff to  take  passage,  and,  while  he  was  attempting  to  secure 
a  seat  on  the  car,  increased  the  speed  of  the  car  with  a  sudden 
start  or  jerk,  throwing  him  off.  The  third  count  alleged  that 
the  defendant  stopped  the  car,  and,  while  plaintiff  was 
attempting  to  secure  a  seat,  started  it  in  a  violent  and  sudden 
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manner,  by  which  he  was  thrown  down.  The  first  count  did 
not  state  a  cause  of  action  for  plaintiff's  injury.  If  a  refusal 
to  stop  cars  on  notice  would  give  rise  to  a  cause  of  action,  it 
would  necessarily  be  for  damages  resulting  from  the  refusal  to 
stop,  which  might  consist  of  delay  or  loss  of  time,  but  the  re- 
fusal to  stop  and  accept  him  as  a  passenger  would  not  be  the 
proximate  cause  of  the  injury  alleged.  As  to  the  actionable 
negligence  charged  in  the  declaration,  the  evidence  was  in 
direct,  conflict.  A  considerable  number  of  witnesses  who  were 
passengers  on  the  car  testified  on  each  side,  and  directly  con- 
tradicted each  other  as  to  material  facts.  The  plaintiff 
testified  that  he  jumped  on  the  motor  car  before  it  stopped, 
and  the  other  witnesses  called  by  him  either  testified  that  it 
was  moving  slowly  or  that  it  had  stopped.  The  testimony 
introduced  by  plaintiff  tended  to  show  that  he  got  safely  on 
the  running  board  toward  the  front  end  of  the  motor  car,  and 
worked  his  way  backward  to  about  the  center  of  the  car  to 
find  a  seat,  taking  hold  of  the  upright  supports  with  his  hands, 
and  moving  along  in  that  way;  that  when  he  reached  the 
middle  of  the  car  a  passenger  got  up  to  let  him  pass  through, 
and  as  he  had  one  foot  on  the  running  board,  and  the  other 
raised  to  step  in  the  car,  there  was  a  sudden  and  violent  start 
or  jerk  of  the  car,  which  threw  him  off.  This  evidence  tended 
to  prove  the  cause  of  action,  and  the  court  was  right  in  re- 
fusing to  instruct  the  jury,  as  a  matter  of  law,  to  return  a 
verdict  for  defendant. 

It  is  next  insisted  that  the  court  erred  in  admitting 
incompetent  and  immaterial  evidence.  On  the  cross-examina- 
tion of  the  motorman  and  conductor,  the  court  allowed  plain- 
tiff's counsel  to  ask  them  whether  it  was  not  customary  for 
people  to  get  upon  cars  at  the  crossing  of  the  railway  tracks 
when  they  were  in  motion.  The  street  cars  were  compelled 
to  stop,  and  the  conductor  to  go  forward  and  see  if  the  way 
was  clear,  in  the  case  of  each  set  of  railway  tracks,  and  upon 
signals  the  cars  would  pass  over  such  tracks.  In  this  process 
they  ran  so  slowly  that  persons  could  get  on  them  if  they  saw 
fit,  so  far  as  the  speed  ©f  the  cars  was  concerned.  It  was  not 
the  business  of  the  motorman  to  keep  them  off,  nor  the  duty 
of  the  conductor.  To  hold  that  defendant  must  prevent 
people  from  committing  acts  of  negligence  by  getting  on  cars 
in  motion  at  other  than  the  stopping,  places  would  be  to  make 
it  a  guardian  and  protector  of  the  public,  and  responsible  for 
a  failure  to  prevent  acts  of  negligence.  The  mere  fact  that 
the  negligent,  heedless,  or  reckless  should  choose  to  get  on 
the  cars  without  due  regard  for  their  own  safety  would  not 
change  the  responsibility  of  the  defendant.  It  could  only  be 
held  responsible  for  its  own  act  of  negligence,  and  to  hold 
that  it  must  prevent  negligent  acts  in  others,  or  assume  the 
same  responsibility  as  it  would  at  a  regular  stopping  place, 
would  be  equivalent  to  abolish  contributory  negligence 
altogether.     In  the  case  of  Railroad  Co.   v.  Raspers,  i86  111. 
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246,  75  N.  E.  849,  the  evidence  was  that  passengers  frequently 
got  on  the  train  at  a  certain  place  when  it  was  moving  slowly, 
and  that  the  conductors  encouraged  the  practice,  telling  them 
to  come  on,  and  aiding  them  to  get  on.  In  that  case  the  rail- 
road company  induced  the  practice,  and  the  continuance  of  it, 
by  the  action  of  its  conductors,  and  it  was  held  that  it  became 
its  duty  to  run  the  trains  in  reference  to  the  practice  which  it 
recognized  and  aided.  To  bring  the  case  within  the  rule 
stated,  there  must  be  some  concurrence  by  the  railroad  com- 
pany in  the  practice,  and  not  a  mere  failure  to  prevent  acts  of 
negligence,  or  to  compel  the  public  to  use  prudence  and  cau- 
tion for  their  own  safety.  The  evidence  in  this  case  did  not 
embrace  all  of  the  facts  necessary  to  bring  it  within  the  rule 
in  the  Raspers  Case,  and  the  situation  was  entirely  different. 
The  defendant  being  compelled  to  pass  over  these  several 
systems  of  tracks  in  the  manner  it  did,  there  could  be  no 
inference  that  the  speed  was  reduced  to  enable  passengers  to 
get  on,  and  the  evidence  wholly  failed  to  show  any  concurrence 
in  the  custom.  If  getting  on  the  cars  while  crossing  the  tracks 
of  the  steam  railroads  was  negligence,  it  would,  of  course, 
make  no  difference  how  many  persons  were  guilty  of  such  acts 
of  negligence,  and  when  it  appeared  that  the  defendant  was 
not  in  any  manner  responsible  for  such  acts  the  evidence 
might  have  been  stricken  out.  We  are  of  the  opinion,  how- 
ever, that  the  evidence  elicited  was  not  prejudicial  to  the 
defendant,  since  it  showed  no  more  than  that  people  got  on 
the  cars  while  in  motion  and  jolting  over  the  tracks  of  the 
steam  railways,  where  there  was  no  stopping  place,  and  no 
reasonable  man  would  expect  the  cars  to  stop,  and  the  fact 
was  not  made  the  basis  of  any  instruction  as  to  the  law. 

The  court  refused  to  give  to  the  jury  instructions  numbered 
19,  26,  27,  and  28,  all  of  which  were  designed  to  inform  the 
jury  that  if  the  plaintiff  attempted  to  board  the  motor  car 
while  it  was  in  motion,  and  in  doing  so  missed  his  footing  and 
fell,  they  should  find  for  the  defendant.  It  is  not  negligence, 
as  a  matter  of  law,  for  a  passenger  to  get  on  a  street  car  when 
it  is  in  motion ;  but  the  question  is  one  of  fact,  depending  upon 
the  rate  of  speed  of  the  car  and  all  the  circumstances.  Rail- 
road Co.  V.  Wiswell,  168  111.  613,  48  N.  E.  407.  Therefore 
the  mere  fact  that  the  plaintiff  attempted  to  board  the  motor 
car  while  it  was  in  motion  would  not  justify  the  court  in  giv- 
ing such  an  instruction.  If  the  attempt  of  the  plaintiff  was 
the  sole  cause  of  the  accident,  it  would  not  have  been  pro- 
duced by  any  act  of  negligence  of  the  defendant,  and  the 
defendant  could  not  be  held  liable,  if  it  had  done  nothing  to 
cause  the  accident ;  but  the  evidence  for  the  plaintiff  tended 
to  show  that  he  lost  his  footing  and  fell  on  account  of  the  act 
of  negligence  of  the  defendant  in  suddenly  and  violently  start- 
ing the  car.  These  instructions  entirely  ignored  that  ques- 
tion, and  directed  the  jury  to  find  for  the  defendant  if  he 
(plaintiff)  missed  his  footing,  from  any  cause,  while  attempt- 
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ing  to  board  the  car  in  motion,  which  would  include  the  neg- 
ligence of  the  defendant  alleged  in  the  declaration,  and  which 
there  was  evidence  tending  to  prove.  It  was  not  error  to  re- 
fuse them. 

The  court  also  refused  to  give  instruction  numbered  20,  re- 
quested by  the  defendant,  to  the  effect  that  if  the  plaintiff  did 
not  signal  the  motorman  or  conductor,  and  the  motorman  did 
not  slacken  the  speed  of  the  cars  or  bring  them  to  a  stop  for 
the  purpose  of  inviting  plaintiff  to  get  on,  their  verdict  must 
be  for  defendant.  The  evidence  that  a  large  number  of  people 
approached  the  cars  and  got  on,  with  the  knowledge  of  the 
motorman  and  conductor,  was  uncontradicted.  Plaintiff  waa 
the  last  one  to  get  on,  and  the  motorman  and  conductor  had 
notice  of  his  intention  to  board  the  car.  Under  these  circum- 
stances, it  was  not  necessary  for  him  to  signal  the  motorman 
or  conductor  to  manifest  his  desire.  It  was  not  error  to  refuse 
that  instrnction. 

It  is  urged  that  instruction  No.  12  given  at  the  request  of 
the  plaintiff  was  erroneous,  in  assuming  that  the  plaintiff  was 
a  passenger  while  attempting  to  board  the  car.  The  instruc- 
tion required  proof  that  defendant  was  guilty  of  the  negli-. 
gence  charged  in  the  declaration,  and  in  the  manner  therein 
alleged,  and  that  plaintiff  was  exercising  ordinary  care  and 
caution  for  his  own  safety ;  and,  if  that  was  so,  the  verdict 
would  necessarily  be  for  the  plaintiff,  regardless  of  an  abstract 
statement  which  was  contained  in  the  instruction  as  to  the 
duties  of  carriers  and  passengers.  We  do  not  think  it  can  be 
said  the  instruction  assumed  that  the  plaintiff  was  a  pas- 
senger. 

The  court  wrote  and  gave  to  the  jury,  of  its  own  motion,  the 
following  instruction:  **If  it  be  the  case  that  the  plaintiff  at 
the  time  he  was  injured  was  under  the  influence  of  liquor  or 
intoxicated,  nevertheless  it  does  not  follow  that  he  cannot  re- 
cover in  this  action.  Whether  he  was  under  the  influence  of 
liquor  or  intoxicated  is  material  only  as  bearing  on  the  ques^ 
tion  of  whether,  in  attempting  to  get  on  said  car,  he  was, 
under  the  circumstances,  exercising  ordinary  care;  that  is, 
such  care  as  prudent  persons  ordinarily  exercise  under  like 
circumstances."  This  instruction  was  objectionable  for  dif- 
ferent reasons.  In  the  first  place,  it  was  argumentative  in 
form.  Instructions  should  merely  state  the  law  for  the  guid-. 
ance  of  the  jury,  and  riot  employ  the  language  of  counsel  in 
argument.  It  is  not  a  proper  form  of  instruction  to  tell  a  jury 
that,  although  some  material  fact  may  exist,  nevertheless  it 
does  not  follow  that  the  plaintiff  has  not  got  a  good  case,  ancj 
thereby  attempt  to  minimize  or  destroy  the  effect  of  legitimate 
evidence.  Besides,  the  conclusion  of  contributory  negligence, 
which  would  defeat  the  action,  might  or  might  not  follow  froih 
the  mere  fact  of  intoxication,  depending  upon  the  degree  of 
such  intoxication.  The  evidence  of  intoxication  was  admis^ 
sible  as  a  fact  tending  to  prove  negligence  on  the  part  of  the 
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plaintiff.  While  voluntary  intoxication  does  not  constitute 
negligence  in  law,  proof  of  the  fact  is  competent  to  be  con- 
sidered in  determining  whether  the  person  was  taking  that 
care  for  his  safety  which  a  reasonably  prudent  man  who  was 
sober  would  take  under  the  same  circumstances.  As  was  said 
in  Railroad  Co.  v.  Cragin,  71  111.  177:  '^Observation  teaches 
that  a  person  under  the  influence  of  intoxicating  drinks  is  less 
capable  of  seeing  and  avoiding  danger,  and  is  more  reckless 
of  his  conduct  and  less  regardful  of  his  safety."  Intoxication 
in  any  degree  would  affect  the  faculties  to  some  extent,  and  it 
may  be  of  such  a  character  that  the  intoxicated  person  has 
practically  lost  control  of  his  faculties,  and  become  unable  to 
exercise  the  care  that  would  reasonably  be  expected  of  a  sober 
person  under  the  same  circumstances.  If  the  intoxication 
was  of  such  a  degree,  the  jury  might  properly  conclude  that  it 
was  the  sole  cause  of  an  accident.  Again,  the  instruction  was 
objectionable  as  being  open  to  the  construction  that  plaintiff 
might  recover,  though  intoxicated,  if  he  was  using  such  care 
as  a  prudent  person  ordinarily  exercises  under  the  same  cir- 
cumstances, including  the  fact  of  his  intoxicated  condition. 
The  hypothesis  of  fact  stated  in  the  instruction  was  that  the 
plaintiff  was  under  the  influence  of  liquor  or  intoxicated,  and, 
under  the  instruction,  that  was  one  of  the  things  attendant 
upon  the  event  of  his  losing  his  footing  and  falling  from  the 
car.  The  instruction  did  not  require  him  to  use  that  degree 
of  care  which  a  person  of  ordinary  prudence  and  caution,  in 
the  full  possession  of  his  faculties,  would  exercise,  and  that 
was  the  degree  of  care  demanded  by  the  law.  If  the  plain- 
tiff, by  intoxication,  exposed  himself  to  danger,  and  received 
his  injuries  for  the  want  of  such  care  as  a  reasonably  prudent 
person  would  have  exercised  if  sober,  he  would  be  guilty  of 
contributory  negligence.  Mere  intoxication  will  not  relieve  a 
person  from  the  responsibility  of  avoiding  danger  in  attempt- 
ing to  get  on  a  street  car,  to  the  same  extent  as  if  he  had  been 
sober.  The  rule  is  that  voluntary  intoxication  will  not  excuse 
a  person  from  such  care  as  may  reasonably  be  expected  from 
one  who  is  sober.  Railway  Co.  v.  Riley,  47  111.  514;  Railroad 
Co.  V.  Bell,  70  111.  102;  Railroad  Co.  v.  Cragin,  supra;  Fisher 
V.  Railroad  Co.,  42  W.  Va.  183,  24  S.  E.  570,  33  L.  R.  A.  69, 
4  Am.  &  Eng.  R.  Cas.,  N.  S.,  86;  3Thomp.  Neg.  2935.  It 
appears  to  us,  however,  that  the  evidence  would  not  justify 
the  jury  in  finding  that  the  plaintiff  was  intoxicated.  It  was 
proved  that  he  drank  two  glasses  of  beer,  and  that  his  breath 
smelled  of  it;  but  there  were  quite  a  number  of  witnesses  who 
were  with  him,  waiting  for  the  car,  and  who  had  opportunities 
to  know  his  condition,  who  testified  that  he  was  not  intoxi- 
cated or  under  the  influence  of  liquor  at  all.  In  view  of  all 
the  evidence,  we  do  not  think  the  instruction  was  harmful  to 
the  defendant. 

'  "No  prejudicial  error  being  made  manifest,  the  judgment   of 
the  appellate  court  is  affirmed.     Judgment  aflirmed. 
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[69  Pac.  Rep.  743.] 

Care  in  Setting  Down  Passengers— Instruction — Applicability  to  Plead- 
ings,* 
Where  the  injarj  complained  of  was  alleg^ed  to  have  been  caused  by 
the  premature  starting  of  a  street  car  while  plaintiff  was  trying  to 
get  off,  an  instruction  defining  the  duties  of  railroad  companies  to 
passengers  leaving  trains  or  cars,  and  then  stating  that  any  breach 
of  these  duties  would  be  such  negligence  as  the  jury  might  take 
cog^nisance  of,  was  not  erroneous,  as  aitthorizing  a  recovery  for  neg- 
ligence not  charged  in  the  complaint. 

Contributory  Negligence — Right  of  Alighting  Passenger  to  Hold  to 
Hand  Rail —I  net  ruction. 
An  instruction  seeming  to  imply  that  plaintiff  had  a  right  to  hold 
(m  to  the  hand  rail  of  the  car  for  a  reasonable  time  after  getting  off, 
when  taken  in  connection  with  another  instruction  to  the  effect  that 
a  passenger  was  not  off  of  a  car  so  long  as  he  was  supporting  himself 
bj  the  hand  rail,  was  not  erroneous,  as  authorizing  recovery  for  neg- 
ligence not  charged  in  the  Complaint. 

Appeal  from  superior  court.  King  county;  Geo.  Meade 
Emory,  Judge. 

Action  by  Sarah  S.  Gilmore  against  the  Seattle  &  Renton 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Reversed. 

Peters  &  Powell,  for  appellant.  , 

Brady  &  Gay,  for  respondent. 

FULLERTON,  J.  This  is  an  appeal  from  a  judgment  for 
personal  injuries  recovered  by  the  respondent  against  the 
appellant.  The  appellant  operates  an  electric  street  car  line 
in  the  city  of  Seattle,  and  the  injury  complained  of  was  re- 
ceived by  the  respondent,  as  she  alleges,  because  of  the  negli- 
gent act  of  the  appellant's  employees  in  starting  a  car  from 
which  she  was  alighting.  It  is  conceded  that  there  was  suffi- 
cient evidence  to  justify  the  court  in  submitting  the  questions 
of  fact  to  the  jury,  but  it  is  contended  that  the  court  did  not 
do  so  fairly  in  its  instructions,  committing  error  therein  prej- 
udicial to  the  appellant's  case. 

The  instruction  first  complained  of  is  as  follows:  **You, 
gentlemen  of  the  jury,  are  the  sole  judges  of  the  facts  and  of 
the  credibility  of  the  witnesses,  and  of  the  weight  to  be  given 
to  their  respective  testimony.  You  will  take  into  considera- 
tion, in  passing  upon  the  weight  of  the  testimony,  not  so  much 
the  number  of  witnesses  that  testified  to  any  one  given  fact, 
but  the  quality  of  the 'testimony.  And  in  weighing  the  quality 
of  the  testimony  you  will  take  into  consideration  the  interest 
of  the  witnesses,  their  appearance  on  the  witness  stand,  the 

*A8  to  the  care  required  in  setting  down  passengers,  see  foot-note 
appended  to  Walters  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis,),  2  R.  R.  R. 
237,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  237. 
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interest  or  lack  of  interest  that  they,  or  any  of  them,  may  have 
in  the  subject-matter  of  this  action  and  in  your  verdict;  and 
you  may  take  into  consideration  all  circumstances  which 
appeal  to  you,  as  men  knowing  human  nature,  which  would 
affect  the  credibility  of  the  testimony  of  those  witnesses. 
You  are  also  entitled  to  take  into  consideration  the  age  of  any 
witness,  if,  in  your  opinion,  that  age  bears  upon  the  reliability 
of  that  witness'  testimony.'*  Doubtless  the  trial  court  may 
properly  instruct  the  jury  that,  in  determining  the  preponder- 
ance of  the  evidence  upon  any  issue  of  fact  made  by  the 
pleadings,  they  need  not  be  controlled  by  the  mere  circum- 
stance that  a  greater  number  of  witnesses  have  testified  upoi> 
one  side  than  upon  the  other,  but  that  they  should  take  into- 
consideration,  along  with  that  circumstance,  all  of  the  facts 
and  circumstances  of  the  case  shown  by  the  evidence,  and 
make  up  their  verdict  from  the  whole  thereof  as  the  truth  shalf 
appear  to  them,  whether  that  be  with  the  greater  or  the  less 
number  of  the  witnesses  testifying.  But  it  seems  to  us  that 
the  instruction  before  us  does  something  more  than  this. 
It  tells  the  jury  that  they  will  not  regard  the  number  of  wit- 
nesses testifying  to  any  given  fact,  so  much  as  the  quality  of 
the  testimony.  If  by  the  use  of  the  term  *  Equality"  the  court 
meant  the  better  evidence,  then  the  court  has  invaded  the 
province  of  the  jury,  for  it  is  for  the  jury  to  say  whether  they 
will  regard  the  testimony  of  the  greater  number  of  witnesses 
testifying  as  more  or  less  controlling  than  the  better  testimony 
of  the  fewer  number.  The  court  cannot,  without  invading 
the  province  of  the  jury,  instruct  them  which  class  of  evidence 
is  entitled  to  the  greater  weight,  or  instruct  them  in  any 
manner  which  will  not  leave  them  free  to  make  up  their  ver- 
dict from  their  own  views  of  the  weight  of  the  evidence.  Nor 
is  such  an  instruction  rendered  harmless  by  an  instruction  to- 
the  effect  that  the  jury  are  the  sole  judges  of  the  credibility  of 
the  witnesses  and  of  the  weight  of  the  evidence,  .as  it  gives 
them  a  wrong  rule  of  law  for  determining  that  weight  and 
credibility.  The  instruction  is  also  objectionable  for  another 
reason.  It  is  the  right  of  parties  to  have  the  jury  instructed 
on  the  law  applicable  to  the  case,  clearly  and  pointedly,  so  as 
to  leave  no  reasonable  ground  for  misapprehension  or  mistake 
as  to  the  meaning  of  the  language  used.  The  word  *  Equality" 
is  here  used  in  an  unusual  sense,  and  the  instruction  is  for 
that  reason  liable  to  confuse  and  mislead  the  jury.  In  Morton 
V.  O'Connor,  85  111.  App.  273,  it  was  held  error  to  instruct  the 
jury  that,  in  judging  the  preponderance  of  the  evidence,  they 
should  be  governed  by  the  quality  of  the  evidence,  and  not 
simply  by  the  quantity.  Speaking  on  the  question,  the  court 
said:  **The  first  proposition  announced  by  the  instruction  is 
that  the  jury  should  be  governed  by  the  quality  of  evidence, 
and  not  simply  by  the  quantity.  We  do  not  know  what  is 
meant  by  Equality,'  in  the  connection  here  employed,  and  it  is 
not  likely  that  the  jur>'  did.     At  the  best,  the  instruction  was 
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in  such  respect  confusing  and  misleading,  and  that,  too,  in  a 
case  where  clearness  and  accuracy  were  demanded.  If  it 
meant  that  the  jury-  should  be  controlled  by  the  testimon}'^  of 
the  most  intelligent,  best  informed,  most  credible,  and  least 
interested  witnesses,  it  was  error  for  the  court  to  invade  the 
province  of  the  jury  in  thus  pointing  out  to  them  a  class  of 
witnesses  whose  testimony  should  be  given  the  greater  weight. 
Railway  Co.  v.  Keenan,  85  111.  App.  367.  We  need  not  specu- 
late as  to  what  other  meaning  'quality'  has,  as  used;  for,  what- 
ever it  may  mean,  the  instruction  was,  in  effect,  to  single  out  by 
the  court  a  class  of  witnesses  whose  testimony  the  jury  should 
attach  a  controlling  weight  to.  The  jury  alone  shall  deter- 
mine where  the  weight  of  evidence  is  to  be  found. ' '  See,  also> 
the  instructive  case  of  Pennsylvania  Co.  v.  Hunsley  (Ind. 
App.)  54  N.  E.  107 1. 

The  allegation  of  negligence  in  the  complaint  was  as  fol- 
lows: "That  while  plaintiff  was  such  passenger  on  Wash- 
ington street,  near  the  intersection  of  Fourth  avenue,  in  the 
city  of  Seattle,  when  in  the  act  of  getting  out  of  and  off  from 
the  said  car,  and  being  still  thereon,  the  said  car  was,  through 
the  negligence  of  the  servants  of  the  said  defendant,  suddenly 
started  and  put  in  motion,  without  allowing  said  plaintiff  suffi- 
cient time  to  safely  get  off."  This  states  substantially  the 
way  the  injury  occurred,  as  testified  by  the  respondent.  On 
this  point  the  court  gave  to  the  jury,  among  others  on  the  same 
subject,  the  following  instructions: 

**I  instruct  you  in  this  case,  gentlemen,  that  the  plain- 
tiff, if  she  recovers,  must  recover  upon  proof  of  negli- 
gence under  the  rules  I  have  laid  down,  which  would 
be  included  in  the  allegations  of  negligence  described  in 
the  complaint.  Any  act  which  you  should  find  to  be  negli- 
gence, even  though  it  were  included  in  the  allegations 
of  the  complaint,  and  did  not  fully  cover  all  the  allega- 
tions of  the  complaint,  would  be  sufficient  to  find  as 
negligence  in  this  case,  provided  that  those  acts  conformed 
in  other  respects  to  all  my  instructions.  *  * 

**I  instruct  you  also,  gentlemen,  that  it  is  the  duty  of  a  rail- 
way company  such  as  this  to  use  the  degree  of  care  which  I 
have  defined  as  being  the  duty  of  railway  companies;  to  see  to 
it  that  passengers  intending  to  alight  have  a  reasonable  time 
in  which  to  alight  and  detach  themselves  in  safety  from  the 
car  in  which  they  are  traveling. '  * 

**And  that  it  is  also  the  duty  of  such  railroad  companies,  in 
the  event  that  a  passenger  is  alighting,  or  is  in  the  act  of 
alighting,  to  use  that  same  high  degree  of  care  that  I  have 
defined,  to  prevent  injury  to  that  passenger,  in  not  starting 
the  car  while  that  passenger  is  in  a  position  of  danger,  and 
when  the  employees  of  the  company  either,  know,  or  ought  to 
know  by  the  exercise  of  that  same  degree  of  care  that  the  law 
imposes  upon  them,  that  the  passenger  is  in  that  condition  of 
danger  or  apparent  danger.  Any  breach  of  the  performance 
6  R  R  R— 10 
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of  this  duty  which  I  have  thus  more  specifically  defined  would 
be  such  negligence,  under  the  issues  in  this  case,  that  the  jury 
could  take  cognizance  of.'* 

**If  you  believe  from  the  fair  preponderance  of  all  the  evi- 
dence that  the  plaintiff  had  a  reasonable  time,  as  I  will  define 
that  to  you,  in  which  to  alight  from  the  car,  and  that  she 
did,  as  a  matter  of  fact,  alight  from  the  car,  but  that  she  re- 
tained her  hold  upon  the  guard  rail  or  stanchion  of  the  car 
for  a  time  longer  than  would  be  reasonably  sufficient  for  a 
person  of  ordinary  prudence  and  activity,  considering  all  her 
conditions  and  surroundings,  and  if  you  find  that  by  reason 
of  her  so  retaining  hold  of  that  guard  rail  she  was  injured,  it 
will  then  be  your  duty,  gentlemen,  to  find  your  verdict  in 
favor  of  the  defendant  in  this  case." 

It  is  objected  to  these  that  the  court  did  not  confine  the 
jury  to  the  allegation  of  negligence  set  out  in  the  complaint, 
but  permitted  them  to  find  for  respondent  even  though  they 
might  believe  that  she  was  injured  in  a  manner  entirely 
different  from  that  alleged  in  her  complaint,  and  claimed  by 
her  in  her  own  testimony.  If  any  of  these  several  paragraphs 
are  susceptible  to  the  objection  made,  it  is  the  last  paragraph 
quoted.  But  we  do  not  think  there  was  error  here.  The 
instruction,  standing  alone,  would  seem  to  imply  that  the 
appellant  was  permitted  to  hold  on  to  the  stanchion  or  hand 
rail  of  the  car  for  a  reasonable  time  after  alighting;  but  the 
court  makes  his  meaning  clear  by  a  further  instruction  to  the 
effect  that  a  passenger  could  not  be  said  to  be  off  the  car  so 
long  as  he  was  supporting  himself  thereby,  and  being  still  in 
the  act  of  alighting. 

For  the  error  committed  in  the  first  instruction  mentioned, 
the  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 

RE  A  VIS,  C.  J.,  and  HADLEY,  WHITE,  ANDERS,  and 
MOUNT,  JJ.,  concur. 


Southern  Ry.  Co.  v.  Lasseter* 

{Supreme  Court  of  Georgia,  June  p,  1902.) 
[42  S.  K.  Rep.  41.] 

Hailroads— Injury  to  Baggage— Appeal— Damages. 

As  the  verdict  in  the  magistrate's  court  was  limited  in  amount  to 
the  proved  value  of  the  plaintiff's  trunk  which  was  destroyed,  and 
the  evidence  was  amply  sufficient  to  establish  the  liability  of  the  de- 
fendant, its  petition  for  certiorari,  alleging  to  the  contrary,  waa 
wholly  without  merit.  The  judgment  of  the  superior  court  was, 
therefore,  so  palpably  correct,  it  must  be  held  that  the  bill  of  excep- 
tions was  sued  out  for  delay  only,  and  accordingly  the  judgment  is 
aflBrmed,  with  damages. 

(Syllabus  by  the  Court.) 

Error  from  superior  court.  Butts  county;  E.  J.  Reasran, 
Judge. 
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Action  by  R.  L.  Lasseter  against  the  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  defendapt  brings 
error.     Affirmed. 

Dessan,  Harris  &  Harris,  for  plaintiff  in  error. 
O.  M.  Duke,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed,  with  damages. 
LEWIS,  J.,  absent  on  account  of  sickness. 


Southern  Ry.  Co.  v.  De  Saussure. 

{Supreme  Court  of  Georgia^  July  24^  igo2,) 

[42  S.  E.  Rep.  479.] 

Sale  of  Commutation  Ticket— Loss  of  Ticket — Right  of  Purchaser. 

When  one  has  purchased  from  a  railway  company  a  com- 
mntation  ticket  at  a  price  below  the  regular  fare  charged, 
by  which  the  purchaser  is  entitled  to  a  given  number  of  trips 
between  places  named  in  such  ticket,  on  conditions  that  no 
rebate  on  account  of  the  nonuse  of  the  ticket  from  any  cause 
will  t>e  allowed,  and  that  the  ticket  shall  be  presented  to  the 
conductor  on  each  trip,  the  presentation  of  the  ticket  is  a  condi- 
tion precedent  to  the  right  of  the  purchaser  to  be  transported  on  it ; 
and  in  case  of  its  loss,  so  that  it  cannot  be  presented,  there  is  no  ob- 
ligation on  the  part  of  the  company  to  transport  the  purchaser  except 
tipon  the  payment  of  the  regular  fare ;  and  such  purchaser  is  not 
entitled,  because  of  the  terms  of  the  contract,  either  to  have  refunded 
to  him  the  amount  so  paid  for  transportation,  or  to  recover  damages 
against  the  company  for  a  failure  to  transport  him  without  paying 
fare,  during  the  time  limit  of  the  lost  ticket,  the  number  of  trips 
called  for  thereby,  or  for  a  refusal  to  issue  him  a  duplicate  ticket. 

Remanding  Case. 

The  trial  judge  erred  in  remanding  the  case  to  the  justice's  court, 
and  in  not  rendering  a  final  judgment  therein  in  favor  of  the  plain- 
tiff in  certiorari. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Richmond  county ;  E.  L.  Brin- 
son,  Judge. 

Action  by  John  B.  De  Saussure  against  the  Southern  Rail- 
way Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

Jos.  B.  &  Bryan  Gumming  and  G.  M.  Beasley,  for  plaintiff 
in  error. 
F.  W.  Gapers,  for  defendant  in  error. 

LITTLE,  J.  John  B.  De  Saussure  purchased  from  the 
Southern  Railway  Gompany  a  commutation  ticket  in  the  fol- 
lowing form:  ** Southern  Railway  Gompany.  Fifty  four 
trips  commutation  ticket.  When  properly  stamped,  this 
ticket  will  entitle  J.  B.  De  Saussure  to  fifty  four  continuous 
trips  in  either  direction  between  Augusta  and  Aiken,  if  pre- 
sented on  or  before  14th  July  1901,  inclusive,  30  days  limit. 
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[Signed]  W.  A.  Smith,  Gen.  Passenger  Agent,** — subject  tp 
conditions  printed  on  back  of  ticket,  which  must  be  signed  by- 
purchaser  before  using.  This  ticket  was  properly  stamped, 
and  on  the  back  thereof  was  printed  what  was  termed  a 
''contract,*'  which  read  as  follows:  **In  consideration  of  the 
reduced  rate  at  which  this  ticket  is  sold,  I  agree  that  its  use 
shall  be  subject  to  the  following  conditions.**  Among  those 
enumerated  only  the  seventh  and  eighth  are  important  in  this 
connection,  which  are  as  follows:  ''(7)  That  I  have  no  claim 
for  rebate  on  account  of  the  nonuse  of  this  ticket  from  any 
cause.  (8)  It  is  to  be  presented  to  the  conductor  each  trip, 
[who]  will  cancel  one  of  the  marginal  numbers,  and  is  to  be 
surrendered  on  the  last  trip  taken,  during  the  period  for 
which  it  is  issued. '  *  De  Saussure  lost  this  ticket,  and  was 
unable  to  find  it.  He  communicated  these  facts  to  the  rail- 
road company,  and  requested  its  agent  to  issue  him  a  dupli- 
cate, or  in  some  way  to  give  him  a  right  of  passage  between 
Augusta  and  Aiken  in  accordance  with  the  terms  of  its  con- 
tract with  him.  The  company  refused  to  do  so,  and  also  re- 
fused to  allow  him  to  deposit  with  it  the  value  of  the  ticket 
as  an  indemnity  and  pass  him  ever  the  road  the  number  of 
consecutive  trips  represented  by  the  ticket  at  the  time  of  its 
loss,  unless  he  would  produce  the  ticket.  He  then  insti- 
tuted an  action  in  a  justice's  court,  alleging  that  the  railway 
company  had  caused  a  breach  of  the  contract  which  they  had 
entered  into ;  and  sought  a  recovery  of  damages,  in  conse- 
quence of  such  breach,  in  the  sum  of  $6. 50.  He  also  averred 
that  the  company  had  caused  him  unnecessary  trouble  in 
compelling  him  to  institute  the  suit  to  recover  what  he  should 
have  had  without  suit,  and  unnecessary  expense  in  being  com- 
pelled to  employ  counsel  to  bring  the  action,  and  claimed  that 
the  damages  in  this  regard  was  $25.  Defendant  denied  lia- 
bility, and  the  case  was  tried  before  a  jury  in  the  justice's 
court,  which  returned  a  verdict  for  the  plaintiff  "for  full 
amount**  sued  for.  The  railway  company  then  applied  to  the 
judge  of  the  superior  court  for  a  writ  of  certiorari,  which  was 
ordered  to  issue;  the  petition  for  which  writ  recited,  as  the 
evidence  had  on  the  trial  in  the  justice's  court,  substantially 
the  following:  Plaintiff  paid  $7.50  for  the  ticket,  a  correct 
copy  of  which  was  attached  to  the  petition.  He  had  ridden 
several  times  on  it  between  Augusta  and  Aiken,  and,  after 
having  done  so,  had  lost  it.  There  were  11  or  13  ** punches" 
unused  at  the  time  of  the  loss.  He  had  searched  for  the 
ticket,  and  was  unable  to  find  it.  'He  then  notified  the  com- 
pany's agent  of  the  loss,  and  desired  to  have  a  duplicate  issued. 
This  was  declined.  He  then  applied  to  the  passenger  agent 
of  the  road  for  such  duplicate,  without  success.  He  then 
asked  for  some  papers  which  would  entitle  him  to  continue  his 
trips,  but  was  refused.  He  then  offered  to  deposit  with  the 
company  the  amount  of  the  ticket,  and,  if  anybody  used  it,  to 
forfeit  the  amount  so  deposited.     This  proposition  was   also 
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declined.  He  then  employed  an  attorney,  whose  fee  was  $25, 
to  institute  an  action  against  the  company  to  recover  his  dam- 
ages. The  '  *  punches* '  unused  on  the  ticket  amounted  to  $6. 50. 
He  did  not  sign  the  contract  on  the  ticket,  and  was  not  asked 
to  do  so.  He  did  not  read  the  conditions  on  the  ticket  when 
he  purchased  it,  and  not  until  he  had  taken  the  first  ride.  He 
then  read  them,  and  continued  to  ride  on  it.  He  subsequently 
purchased  a  second  ticket,  which  he  did  sign.  The  price 
which  was  paid  for  the  ticket  was  considerably  less  than  the 
straight  fare.  The  conductor  of  the  defendant  testified  that, 
to  the  best  of  his  knowledge,  the  ticket  in  question  was 
signed ;  that  he  allowed  plaintiff  to  ride  three  times  after  he 
had  lost  his  ticket;  that  commutation  tickets  were  sold  at 
largely  reduced  rates.  The  lost  ticket  had  never  been  pre- 
sented. The  company  put  up  a  bulletin  to  look  out  for  the 
ticket,  etc.  The  answer  of  the  magistrate  was,  in  effect,  that 
the  evidence  set  out  in  the  petition  was  substantially  correct. 
The  errors  assigned  in  the  petition  for  certiorari  were  that  the 
verdict  rendered  in  the  justice's  court  was  contrary  to  the 
evidence,  and  contrary  to  law.  At  the  hearing,  the  judge  of 
the  superior  court  passed  an  order  that  the  case  be  sent  back 
to  the  justice's  court  for  a  rehearing.  To  this  judgment  the 
railway  company  excepted,  and  specifically  assigned,  as  error, 
that  the  judgment  was  erroneous,  because,  under  the  undis- 
puted evidence,  any  finding  against  the  company  was 
erroneous,  and  because  the  only  question  involved  was  one  of 
law,  and  therefore  the  judge  should  have  made  a  final  disposi- 
tion of  the  case  in  favor  of  the  petitioner  in  certiorari.  It 
may  be  well  to  remark,  at  the  outset,  that  each  of  the  parties 
is  to  be  governed  by  the  terms  of  the  contract  into  which  they 
entered,  and  that  it  is  the  duty  of  the  courts  to  enforce  the 
terms  of  contracts  which  parties  have  made,  and  neither  to 
enlarge  nor  restrict  such  terms  beyond  or  below  the  intention 
of  the  parties  as  therein  expressed.  The  plaintiff  testified 
that  he  did  not  sign  the  contract.  If  he  did  not,  then  he  was 
not  entitled  to  be  transported  on  the  ticket  at  all ;  for  on  the 
face  of  his  ticket,  which  was  confessedly  sold  at  a  greatly  re- 
duced rate,  is  the  statement  that  the  transportation  of  the 
purchaser  is  subject  to  the  conditions  printed  on  its  back, 
which  must  be  signed  before  using  the  same.  However,  this 
is  not  material  in  the  consideration  of  the  questions  involved, 
for  the  reason  that  the  conductor  of  the  defendant's  train 
testified  that  it  was  signed ;  and,  even  if  De  Saussure  had  not 
signed  it,  he  used  it  after  he  had  knowledge  of  its  conditions, 
and  he  was,  of  course,  thereafter  bound  by  such  conditions. 
L  The  first  question  which  arises  in  the  consideration  of 
this  case  is  whether  the  plaintiff  in  the  court  below  had  the 
legal  right,  after  having  lost  his  ticket,  to  have  the  company 
issue  him  a  duplicate  ticket,  or  in  some  way  give  him  the 
right  of  continuous  passage  between  Augusta  and  Aiken  for 
the  trips  remaining  unpunched  thereon,  under  the  terms  of  the 
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contract  which  the  company  had  made  with  him  at  the  time 
he  purchased  his  ticket.  If  he  had  this  right,  it  was  denied  to 
him  by  the  railway  company,  and  he  was  entitled  to  recover 
the  damages  which  he  sustained  by  reason  of  that  denial.  If 
he  had  no  such  right,  then  he  was  entitled  to  no  damages. 
This  question  is  to  be  determined  by  the  contract  between  the 
parties.  By  reference  thereto,  it  will  be  seen  that  it  was  stip- 
ulated that  the  plaintiff  should  have  no  claim  for  rebate  on 
account  of  the  nonuse  of  the  ticket  from  any  cause.  The 
legal  effect  of  this  condition  in  a  commutation  ticket  was 
passed  on  by  the  Interstate  Commerce  Commission  in  the  case 
of  Sidman  V.  Railroad  Co.,  3  Interst.  Com.  R.  512,  where 
passage  on  a  commutation  ticket  was  subject  to  a  condition  in 
the  exact  terms  of  the  one  just  referred  to, — that  is,  that  the 
purchaser  should  have  no  claim  for  rebate  on  account  of  non- 
use  of  the  ticket  from  any  cause.  It  was  there  ruled  by  the 
commission  that,  under  that  condition,  it  was  not  an  unlaw- 
ful discrimination  to  refuse  to  refund  to  the  purchaser,  who 
held  such  ticket,  but  had  forgotten  to  take  it  on  a  certain 
trip,  the  amount  which  he  had  paid  as  his  fare.  It  is,  how- 
ever, claimed  by  counsel  for  defendant  in  error  that  the  per- 
formance of  an  impossible  condition  is  not  required ;  and  that 
inasmuch  as  the  ticket  had  been  permanently  lost,  and  could 
not  be  presented,  the  condition  requiring  its  presentation  on 
each  trip  was  impossible,  of  performance,  and  therefore  he 
would  be  entitled  to  be  refunded  by  the  company  the  value  of 
so  much  of  the  ticket  as  remained  ^unused  at  the  time  of  its 
loss.  This  contention  is  not  a  sound  one.  It  has  been  re- 
peatedly ruled  that  regulations  such  as  are  expressed  in  these 
conditions  are  not  unreasonable.  In  the  case  of  Railroad  Co. 
V.  Fleming,  14  Lea,  128,  it  was  ruled  that  a  regulation  which 
provided  that  passengers  should,  on  demand,  exhibit  their 
tickets  on  entering  the  train,  and  should  afterwards,  on  like 
demand,  surrender  the  same,  or  pay  fare,  under  penalty,  in 
case  of  refusal,  of  removal  from  the  cars,  was  a  reasonable  one ; 
and  that  there  is  no  distinction,  so  far  as  the  relative  rights  of 
the  parties  are  concerned,  whether  the  ticket  be  lost  or  mislaid 
before  or  after  going  on  the  train.  But  whether  such  stipula- 
tion would  be  reasonable  or  not  as  one  of  the  regulations  of 
the  company  is  not  the  question  here,  because  the  contract 
between  the  parties  expressly  provides  the  stipulation  referred 
to  as  a  part  of  the  contract,  and  as  a  part  of  the  contract  it 
was  binding  on  each  of  the  parties.  In  his  Commentaries  on 
the  Law  of  Negligence  (volume  3,  §  2625),  Judge  Thompson 
says:  ** Passengers  riding  upon  commutation  tickets  are 
bound  strictly  by  the  terms  of  the  contract  embodied  in  such 
tickets." 

We  are  therefore  very  clear  in  our  opinion  that,  under  the 
conditions  attached  to  the  issuance  of  the  lost  ticket,  the  plain- 
tiff was  not  entitled  to  have  refunded  to  him  any  sum  for  the 
unused  parts  of  the  ticket,  nor  any  sum  which  he  may   have 
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paid  out  for  transportation  during  the  time  covered  by  the 
ticket.  The  stipulation  that  the  ticket  was  to  be  presented  to 
the  conductor  on  each  trip  was  equally  binding  as  a  part  of  the 
contract;  and  if  the  plaintiff  was  not  entitled  to  be  transported 
until,  as  a  condition  precedent,  he  had  exhibited  his  ticket, 
then  whether  such  failure  was  attributable  to  the  fact  that  the. 
ticket  had  been  lost,  or  to  other  cause,  is  in  no  sense  material ; 
for  by  his  own  agreement  he  was  only  excused  from  paying 
his  fare  when  he  exhibited  a  ticket  showing  his  right  to  be 
transported  without  such  payment.  In  the  case  of  Ripley  v. 
Transportation  Co.,  31  N.  J.  Law,  388,  it  appeared  that  plain- 
tiff had  purchased  a  commutation  ticket  from  defendant,  to  be 
good  from  January  i,  1865,  to  January  i,  1866,  at  a  reduced 
price.  In  a  receipt  given  for  the  money,  this  note  appeared: 
"The  commutation  ticket  is  to  be  shown  to  the  conductors  and 
ferry  masters  each  trip,  whenever  required.  *  *  *  No 
repayment  in  consequence  of  any  inability  to. use  the  priv- 
ilege. No  duplicate  ticket  will  be  issued.'*  This  ticket  was 
stolen  from  the  plaintiff,  and,  because  he  could  not  show  his 
ticket,  the  railroad  company  refused  him  the  privilege  of  a 
free  pass ;  and  he  thereupon  brought  his  suit  for  damages.  In 
discussing  the  question  presented,  Vredenburgh,  J.,  said: 
"This  is  not  a  question  of  the  reasonableness  of  the  rules  of 
the  company,  or  whether  plaintiff  complied  with  such  rules, 
*  *  *  but  simply  whether  it  was  lawful  for  the  parties  so 
to  contract,  and  whether  they  did  so  contract.  It  is  argued 
that,  the  ticket  being  lost,  the  plaintiff  should  be  permitted  to 
prove  its  contents,  as  in  the  case  of  other  lost  instruments. 
But  nobody  objects  to  that;  that  is  not  the  difficulty.  The 
difficulty  is  that  upon  proving  the  contract  it  appears  that,  by 
the  terms  of  the  instrument,  the  plaintiff  has  lost  the  privilege 
of  a  free  pass.  *  The  right  to  a  free  pass  depended,  by  the 
terms  of  his  contract,  upon  his  showing  the  conductors  his 
ticket ;  and  this  he  could  not  do,  for  he  had  lost  it.  It  has 
been  argued  that  the  plaintiff  had  paid  his  fare,  and  that  he 
ought  not  to  lose  his  right  because  he  has  lost  the  evidence  of 
the  payment.  If  there  had  been  no  special  contract,  or  if  the 
plaintiff  had  paid  all  the  fare  that  the  law  allowed  the  defend- 
ants to  charge,  that  would  have  been  another  question.  But 
he  paid  here  a  special  fare  under  a  special  contract.  The 
defendants  agreed  that  the  plaintiff  might  travel  for  a  fare 
which  is  not  alleged  to  be  the  full  fare  the  law  allowed,  and 
the  defendants  had  a  right  to  impose  such  conditions  as  they 
saw  fit ;  and  they  saw  fit  to  prescribe,  as  a  condition,  that  the 
plaintiff  should  show  his  ticket,  and  this  he  agreed  to.  He 
thus  became  his  own  insurer  that  he  would  not  lose  his  ticket. 
If  he  did  not  like  that  contract,  he  should  not  have  entered 
into  it.  But,  having  entered  into  it,  he  is  bound  by  it  as 
much  so  as  the  company  are  to  carry  him  if  be  does  show  his 
ticket."  Not  only  the  ruling,  but  also  the  reasoning,  in  this 
case  seems  to  be  conclusive  against  the  right  of  the  plaintiff 
to  recover  damages  from  the  railway  company  for  refusing  to 
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issue  him  another  ticket,  or  in  refusing  to  pass  him  over  its 
road  without  the  presentation  of  it.  The  company  never 
agreed  to  substitute  another  ticket  if  the  one  he  purchased 
was  lost.  While  the  plaintiff  in  this  case  did  contract  and  pay 
for  a  given  number  of  trips,  which  was  evidenced  by  his 
ticket,  his  right  to  make  those  trips  was  by  agreement  based 
on  the  condition  that  the  ticket  which  was  sold  should  be  pre- 
sented each  trip.  It  may  be,  if  the  plaintiff  had  contracted 
for  and  paid  in  advance  the  usual  fare  for  each  of  the  trips, 
that  his  right  to  be  transported  would  have  been  absolute. 
But  when  it  appears,  as  in  this  case,  that  he  purchased  the 
ticket  for  a  given  number  of  trips  for  a  sum  largely  below 
the  regular  fare,  the  better  doctrine  is  that  he  is  not  entitled 
to  be  transported  unless  the  conditions  of  the  contract  which 
form  a  part  of  such  ticket  are  fully  complied  with.  In  the 
case  of   Bennett  v.  Railroad  Co.,  in  the  court  of  common 

^_  _^  ft 

pleas  of  Philad/slphia,  7  Phila.  11,  it  was  ruled  that  **a  railroad 
company  has  the  right  to  require  commuters  to  show  their 
tickets,  and,  in  default,  to  exact  the  fare  without  liability  to 
repay  it. '  *  To  the  same  effect,  see  the  citation  from  Thomp- 
son on  Negligence,  supra.  Inasmuch,  then,  as  by  the  contract 
of  the  parties  the  plaintiff  was  not  entitled  to  be  trans- 
ported over  defendant's  railroad  without  the  payment  of  the 
regular  fare,  unless  he  exhibited  his  ticket,  he  would  not  be 
entitled  to  have  from  the  defendant  any  amount  paid  for  such 
transportation  when  he  failed,  for  any  cause,  to  present  his 
ticket.  Nor,  after  its  loss,  would  he  be  entitled  to  be  trans- 
ported free  without  the  production  of  the  ticket.  Nor  could 
he  lawfully  demand  of  the  company  another  ticket,  or  papers 
entitling  him  to  any  number  of  trips  under  the  terms  of  his 
original  contract,  because  that  very  contract  provided  that  he 
was  not  so  entitled  unless  his  ticket  was  presented.  Its  loss 
was  his  misfortune.  His  right  to  transportation  depended  on 
the  production  of  his  ticket.  This  right  was  only  a  right  on 
conditions.  These  conditions  the  company  could  lawfully 
impose,  because  the  right  was  given  for  a  largely  reduced 
compensation.  As  the  company  was  not  bound  to  issue  him 
a  duplicate,  and  as  he  was  not  entitled  to  be  transported  free 
without  the  presentation  of  his  ticket,  although  he  had  lost  it, 
it  follows  that  he  was  not  entitled  to  recover  any  damages  for 
the  failure  of  the  company  in  any  of  the  respects  as  to  which 
he  claims  to  have  been  damaged.  Not  being  entitled  to  re- 
cover any  damages  against  the  company  for  any  default  shown 
in  the  pleadings,  of  course  plaintiff  was  not  entitled  to  have  a 
verdict  or  judgment  for  the  attorney's  fees  which  he  claimed. 
Therefore,  the  verdict  in  the  justice  court  was  contrary  to  law, 
and,  as  the  determination  of  the  case  rested  solely  upon 
a  question  of  law,  the  judge  of  the  superior  court  should  have 
finally  disposed  of  the  case,  on  certiorari,  by  a  judgment  in 
favor  of  the  plaintiff  in  certiorari. 

Judgment    reversed.     All    the  justices  concurring,    except 
LEWIS,  J.,  absent  on  account  of  sickness. 
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{Court  of  Appeals  of  New  York^  Feb,  24^  190J,) 
[66  N.  E.  Rep.  563.] 

Ptstenger  Compelled  to  Ride  on  Platform  of  Crowded  Street  Car*— 
Negligence  of  Driver. f 

Where  a  street  car  company  fails  to  provide  seats  or  standing  room, 
«o  that  a  passenger  must  stand  on  the  platform,  and  the  company 
permits  him  to  ride  there,  the  question  of  its  negligence  is  for  the 
jnry  where  the  platform  is  so  crowded  that  he  is  liable  to  be  pushed 
off  by  an  employee  operating  the  car. 
Same— Same — Contributory  Negligence. 

Plaintiff  was  a  passenger  in  a  street  car,  the  seats  of  which  were 
oocnpied,  and  he  rode  on  the  front  platform,  with  seven  others.  In 
going  fast  on  a  downgrade  the  driver,  in  his  efforts  to  apply  the 
brakes,  jostled  the  crowd,  and  decedent  was  thrown  off,  and  instantly 
killed:  held,  that  the  questions  of  negligence  and  contributory  negli- 
gence were  for  the  jnry. 
Same^-Contributory  Negligence. 

A  passenger  on  a  street  car  is  not  chargeable  with  contributory 
negligence  as  a  matter  of  law  because  he  stood  on  the  platform  of 
the  car  with  knowledge  of  its  overcrowded  condition,  where  there 
was  no  evidence  that  he  was  ever  on  a  street  car  before,  or  that  he 
knew  of  any  fact,  other  than  the  crowded  condition  of  the  platform, 
which  would  expose  him  to  danger. 

Appeal —  Review. 

Calling  attention  to  an  improper  statement  of  counsel  in  summing 
up  for  the  first  time  after  the  instructions  and  the  taking  exceptions 
to  the  language  used  by  counsel  present  no  question  that  can  be 
reviewed  by  the  court  of  appeals. 

Same— Same. 

An  exception  to  the  denial  of  a  motion  to  withdraw  a  juror  because 
of  improper  remarks  of  counsel  in  summing  up  presents  no  question 
for  review,  the  denial  resting  in  the  discretion  of  the  trial  court. 

Parker,  C.  J.,  and  Haight,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Division,  First 
Department. 

Action  by  Frank  Cattano,  administrator  of  Paul  Cattano, 
against  the  Metropolitan  Street  Railway  Company.  From  a 
judgment  of  the  Appellate  Division  (73  N.  Y.  Supp.  1131) 
affirming  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Charles  F.  Brown,  Addison  C.  Ormsbee,  and  Henry  A. 
Robinson,  for  appellant. 

Roger  Foster,  Thomas  Gilleran,  and  Moses  Jaffe,  for  re- 
spondent. 

VANN,  J.  This  action  was  brought  by  the  plaintiff,  as  the 
administrator  of  his  deceased  son,  to  recover  damages  on 
account  of  his  death,  caused,  as  alleged,  by  the  negligence  of 

*A8  to  the  liability  of  carriers  of  passengers  for  the  consequences 
of  overcrowding  their  conveyances,  see  note  to  Chicago,  etc.,  R.  Co. 
V.  Morse,  4  R.  R.  R.  215,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  215. 

tAs  to  the  liability  of  carriers  of  passengers  for  the  acts  and  omis- 
sions of  servants,  see  notes  to  next  case  post. 
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the  defendant.  The  answer  raised  the  usual  issues  in  such 
cases.  On  July  3,  1899,  the  decedent,  a  young  man  about  20 
years  of  age,  was  a  passenger  on  one  of  the  crosstown  horse 
cars  of  the  defendant  running  on  Thirty-Fourth  street,  in  the 
city  of  New  York.  The  car  was  crowded  inside  and  out.  All 
the  seats  were  occupied.  There  was  no  standing  room  in  the 
aisle,  and  on  the  front  platform,  where  the  decedent  was  rid- 
ing, as  many  as  eight  persons  were  standing.  As  one  wit- 
ness put  it,  ''The  front  platform  apparently  had  no  room  for 
anybody  else.  * '  The  decedent  had  been  riding  on  that  plat- 
form for  five  or  six  blocks,  and  just  before  the  accident  he 
stood  next  to  the  step,  and  near  the  driver.  As  the  car  was 
going  very  fast  on  a  downgrade,  the  driver,  in  his  efforts  to 
apply  the  brake,  '*made  room  for  himself"  by  backing  and 
pushing,  and  thus  jostled  the  crowd,  and  shoved  the  people 
around,  so  that  the  decedent  was  thrown  off  and  instantly 
killed.  The  jury  could  have  found  these  facts,  although  they 
could  have  found,  as  certain  witnesses  for  the  defendant 
testified,  that  the  decedent  met  his  death  by  stepping  off  back- 
ward, and  falling  under  the  wheels.  The  defendant's  case 
might  have  been  stronger  if  the  driver  or  the  conductor  had 
been  called  to  corroborate  its  theory  of  the  accident,  but 
neither  was  put  upon  the  stand. 

Were  these  facts — which  the  jury  is  presumed  to  have  found 
— sufficient  to  warrant  the  inference  of  actionable  negligence 
on  the  part  of  the  defendant,  and  freedom  from  contributory 
negligence  on  the  part  of  the  plaintiff's  intestate.?  Assuming 
that  no  unnecessary  force  was  used  in  operating  the  brake,  the 
primary  question  is  whether  the  defendant  was  negligent  in 
allowing  the  platform  to  become  so  crowded  that  the  driver 
could  not  use  the  brake  without  pushing  away  those  standing 
near  him,  and  thus  crowding  off  some  one  on  the  outside.  It 
was  the  duty  of  the  defendant,  when  it  allowed  passengers  to 
ride  on  the  platform,  to  use  a  high  degree  of  care  to  protect 
them  from  injury.  As  it  did  not  provide  railings  to  keep 
them  from  being  crowded  off  in  case  of  a  sudden  movement 
in  the  crowd,  it  was  bound,  as  the  jury  at  least  might  have 
found,  to  see  that  the  crowd  did  not  become  so  dense  that  the 
driver  could  not  put  on  the  brake  without  pushing  some  pas- 
senger off.  If  there  had  been  vacant  seats,  or  even  standing 
room,  inside,  the  case  would  be  different,  for  then  the 
passenger  voluntarily  standing  on  the  platform  might  be  held 
to  run  his  own  risk.  When  a  carrier  of  passengers  fails  to 
provide  either  seats  or  standing  room  inside  its  cars,  so  that 
a  passenger  must  stand  on  the  platform  in  order  to  ride  at  all, 
and  the  company  permits  him  to  ride  there,  it  cannot  allow 
the  platform  to  become  so  crowded  that  he  is  liable  to  be 
pushed  off  in  operating  the  car,  without  presenting  a  question 
of  fact  for  the  jury  as  to  its  negligence  in  the  premises. 

As  was  said  by  FoUett,  C.  J.,  in  Lehr  v.  Steinway  & 
Hunters  Point   R.  R.  Co.,  118  N.   Y.   556,  561,  23  N.  E.  889^ 
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890:  "The  exposure  of  a  passenger  to  a  danger  which  the 
exercise  of  reasonable  foresight  would  have  anticipated,  and 
due  care  avoided,  is  negligence  on  the  part  of  a  carrier. 
It  clearly  appears  that  the  defendant  undertook  to 
carry  more  passengers  than  could  sit  and  stand  inside  the  car, 
and  that  both  platforms  and  their  steps  were  filled  to  their  ut- 
most capacity.  The  actions  of  persons  so  crowded  together, 
and  the  great  force  which  they  exercise,  sometimes  almost 
unconsciously,  on  each  other,  is  understood  by  carriers  of  pas- 
sengers and  their  employees,  and  the  court  would  not  have 
been  justified  in  nonsuiting  the  plaintiff,  and  holding,  as  a 
matter  of  law,  that  the  exercise  of  reasonable  foresight  would 
not  have  led  the  defendant  to  anticipate  that  overcrowding  this 
car  and  its  platforms  might  render  accidents  like  the  one 
which  befell  the  plaintiff  probable.  *  *  ♦  Whether  the 
defendant  negligently  caused  the  injury  to  the  plaintiff,  and 
whether  he  negligently  contributed  to  his  own  injury,  were, 
under  the  evidence,  questions  of  fact  for  the  jury."  In  Willis 
V.  Long  Island  R.  R.  Co.,  34  N.  Y.  670,  683,  the  court  said: 
** As  the  defendant  in  the  present  case  neglected  that  duty  [to 
furnish  seats  inside  its  cars],  and  the  plaintiff  rode  on  the  plat- 
form because  the  company  did  not  provide  him  with  suitable 
and  reasonable  accommodations  within  the  cars,  the  circum- 
stances of  his  being  in  that  position  when  he  was  injured  does 
not  relieve  the  defendant  from  liability.  *  *  In  Merwin  v.  Man- 
hattan Ry.  Co.,  48  Hun,  608,  i  N.  Y.  Supp.  267,  113  N.  Y. 
659,  21  N.  E.  415,  both  cars  and  platforms  were  so  crowded 
that  it  was  almost  impossible  for  the  decedent  to  get  on.  As 
the  train  approached  a  station  where  he  intended  to  alight, 
the  passengers  began  to  come  out  on  the  platform  in  order 
to  get  ofif,  and,  owing  to  the  pressure,  he  stepped  back,  fell 
between  the  platforms,  and  was  fatally  injured.  It  was  held 
that  the  defendant  ought  to  have  foreseen  that  such  an  acci- 
dent might  happen,  and  that  the  omission  to  provide  suitable 
safeguards  against  its  occurrence  Was  actionable  negligence. 
It  was  further  held  that,  even  if  it  was  obvious  to  the  decedent 
that  he  would  not  be  able  at  once  to  find  a  seat  inside  the  car, 
yet  the  defendant,  by  taking  him  upon  the  train  for  the  pur- 
pose of  transporting  him  as  a  passenger  upon  the  platform, 
was  bound  to  exercise  a  high  degree  of  care  to  make  the  plat- 
form safe  and  secure  for  his  occupation,  and  that  he  was 
entitled  to  assume  that  it  would  do  so.  All  the  cases  thus  far 
alluded  to  were  cited  with  approval  in  the  recent  case  of 
Graham  V.  Manhattan  Ry.  Co.,  149  N.  Y.  336,  43  N.  E.  917, 
in  which  it  was  held  that  where  a  passenger  boarded  an 
elevated  railroad  train,  and  was  compelled  to  ride  upon  the 
platform  because  the  crowded  condition  of  the  car  prevented 
him  from  occupying  any  other  position,  apd  he  was  injured 
while  trying  to  save  himself  from  being  pushed  from  the  plat- 
form by  a  movement  of  the  crowd,  caused  by  acts  of  an  em- 
ployee of  the  company,  it  was  a  question  of  fact  for  the  jury 
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whether  either  party  was  guilty  of  negligence.  Even  when 
there  were  vacant  seats  inside,  and  a  passenger  was  smoking 
upon  the  front  platform,  as  permitted  by  the  company,  and 
was  injured  by  the  negligence  of  the  defendant,  it  was  held 
that  the  question  of  contributory  negligence  was  one  of  fact 
for  the  jury.  Nolan  v.  Brooklyn  City  &  N.  R.  R.  Co.,  87  N. 
Y.  63,  41  Am.  Rep.  345.  See,  also,  Ginna  v.  Second  Ave. 
R.  R.  Co.,  67  N.  Y.  596;  Spooner  v.  Brooklyn  City  R.  R. 
Co.,  54  N.  Y.  230,  13  Am.  Rep.  570;  Edgerton  v.  N.  Y.  & 
Harlem  R.  R.  Co. ,  39  N.  Y.  227 ;  Clark  v.  Eighth  Ave.  R.  R. 
Co.,  36  N.  Y.  13s,  93  Am.  Dec.  495.  We  think  that  these 
cases,  and  others  which  might  be  added,  demonstrate  that  the 
trial  judge  properly  submitted  to  the  jury  the  usual  questions 
relating  to  the  negligence  of  the  defendant  and  the  contribu- 
tory negHgence  of  the  plaintiff's  intestate. 

The  argument  is  made  that,  if  it  was  negligent  for  the  com- 
pany to  permit  the  platform  to  become  overcrowded,  it  was 
negligent  for  the  decedent  to  stand  there.  This  argument 
implies  that  the  decedent  knew  as  much  about  the  situation 
and  danger  as  the  defendant,  whereas  it  was  not  shown,  and 
cannot  be  presumed,  that  he  was  ever  on  a  street  car  before, 
or  that  he  was  acquainted  with  the  grade,  the  method  ol 
operating  the  brakes,  or  with  any  fact,  aside  from  the  crowded 
condition  of  the  platform,  which  might  expose  him  to  dan- 
ger. The  company,  of  course,  is  presumed  to  have  known 
the  situation  as  it  actually  existed.  Moreover,  the  argument 
ignores  the  legal  obligation  of  the  defendant,  upon  which  the 
decedent  had  the  right  to  rely,  to  exercise  a  high  degree  of 
care  to  **make  the  platform  safe  and  secure  for  his  occupa- 
tion. * '  Thus  it  is  apparent  that  the  argument,  so  plausible 
upon  its  face,  is  founded  upon  a  presumption  which  does  not 
exist,  and  disregards  a  legal  obligation  of  the  defendant  upon 
which  the  decedent  had  a  right  to  rely. 

The  counsel  for  the  plaintiff,  in  hastily  summing  up  before 
the  jury,  inadvertently  went  beyond  even  the  wide  latitude 
allowed  in  such  addresses,  and  charge,  in  substances,  that  the 
defendant  maintained  a  school  for  perjury  to  instruct  wit- 
nesses how  to  swear  falsely  in  its  interest.  A  verdict  should 
be  found  only  on  the  law  and  the  evidence.  Appeals  to 
prejudice  or  passion,  and  the  statement  of  facts  neither  proved 
nor  presumed,  have  no  place  in  a  trial  conducted  according  to 
the  rules  of  the  common  law.  The  statement  in  question  was 
calculated  to  arouse  prejudice,  and  lead  the  jury  away  from 
the  evidence.  It  was  not  warranted,  even  if  similar  re- 
marks had  been  made  by  the  defendant's  counsel,  which  is 
suggested,  but  not  shown,  by  the  record.  It  would  have 
justified  the  trial  court  or  the  Appellate  Division,  in  exercising 
the  great  power  of  dealing  with  the  facts,  which  is  intrusted 
to  them,  but  not  to  us,  by  setting  aside  the  verdict  and  grant- 
ing a  new  trial.  The  Court  of  Appeals,  however,  can  reverse 
only  on  an  exception  taken  to  a  ruling  of  the  court,  and  no 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S        157 

Cattano  v.  Metropolitan  St.  Ry.  Co 

exception  relating  to  the  subject  raises  an  error  that  we  can 
review. 

The  plaintiff's  counsel  was  permitted  to  finish  his  address 
without  any  objection.  The  court  was  not  asked  to  take 
any  action  or  make  any  ruling  until  after  the  charge  had  been 
delivered.  The  remedy  of  the  defendant  was  to  move 
promptly  for  directions  to  counsel  to  desist,  and  to  the  jury 
to  disregard.  As  was  said  by  the  Supreme  Court  of  the 
United  States:  "It  is  the  duty  of  the  defendant's  counsel  at 
once  to  call  the  attention  of  the  court  to  the  objectionable  re- 
marks, and  request  its  interposition,  and,  in  case  of  refusal,  to 
note  an  exception."  Crumpton  v.  United  States,  138  U.  S. 
361,  364,  II  Sup.  Ct.  355,  356,  34  L.  Ed.  958.  The  defend- 
ant's counsel,  however,  did  not  ask  the  court  to  interpose,  or 
to  tell  the  jury  to  pay  no  attention  to  the  mischievous  re- 
mark, but  waited  until  after  the  charge,  when  he  called  atten- 
tion to  the  subject  for  the  first  time  by  excepting  to  the 
language  used  by  counsel  in  summing  up.  This  was  not  the 
subject  of  an  exception,  for  an  exception  can  properly  be 
taken  only  to  a  ruling  of  the  court,  or  to  a  refusal  to  rule. 
The  court  should  first  be  asked  to  rule  in  accordance  with  the 
law  which  the  counsel  deems  adapted  to  the  occasion,  and  in 
case  of  refusal  an  exception  will  lie.  Dimon  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  173  N.  Y.  356,  358,  66  N.  E.  i.  Finally, 
however,  the  defendant's  counsel  moved  to  withdraw  a  juror 
on  account  of  the  improper  observation,  but  the  motion  was 
denied,  and  he  excepted.  This  was  not  the  proper  remedy, 
for  leave  to  withdraw  a  juror  is  a  favor,  not  a  right,  and  has 
always  been  held  to  rest  within  the  sound  discretion  of  the 
court.  Matters  of  discretion  are  reviewable  by  the  Appellate 
Division,  but  not  by  us.  As  was  said  by  Judge  Earl  in  a  late 
case:  ** It  is  now  claimed  that  the  trial  judge  erred  in  per- 
mitting the  case  to  go  before  the  jury  which  had  heard  the 
objectionable  remark.  The  remark  was  undoubtedly  an 
improper  one,  but  the  refusal  of  the  court  to  grant  the  defend- 
ant's motion  [to  withdraw  a  juror]  was  not  a  legal  error  re- 
viewable in  this  court.  The  motion  was  addressed  entirely  to 
the  discretion  of  the  court,  which  could  grant  or  refuse  it, 
taking  into  consideration  the  circumstances  surrounding  the 
case."  Chesebrough  v.  Conover,  140  N.  Y.  382,  388,  35  N.  E. 
633,  635. 

I  find  no  error  in  the  record  that  we  have  the  power  to 
correct,  and  hence  the  judgment  appealed  from  should  be 
affirmed,  with  costs. 

CULLEN,  J.  I  vote  for  the  affirmance  of  this  judgment. 
I  do  not  take  issue  with  the  Chief  Judge  of  the  court  in  the 
proposition  that  a  passenger  who  causes  the  danger  by  which 
he  is  injured  cannot  complain  of  the  injury.  It  is  necessary 
in  the  management  of  street  cars  that  the  brake  from  time  to 
time  should  be  operated,  and  it  requires  room  for  the  driver 
or  motorman  to  use  it.     When  a  passenger  takes  his  stand  on 
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the  platform  of  a  car,  I  think  he  assumes,  not  the  exceptional, 
but  the  niitural  and  usual,  risks  of  his  position,  such  as  the 
jolts  and  jars  from  which  a  car  propelled,  even  over  the  best 
of  tracks,  is  not  entirely  free.  So,  also,  he  should  see  that 
he  keeps  out  of  the  way  of  the  brake  when  it  is  necessary  to 
apply  it.  If  a  passenger  will  insist  in  getting  on  the  crowded 
platform  of  ^  car,  so  far  as  the  position  is  dangerous  from  the 
presence  of  the  crowd  and  the  natural  incidents  of  the  opera- 
tion of  a  car  to  which  I  have  alluded,  he  takes  the  risk  of  those 
dangers,  though  not  exceptional  ones.  So,  in  this  case,  if  the 
deceased  had  got  on  the  front  platform  when  it  was  so  crowded 
that  in  the  application  of  the  brake  in  the  ordinary  manner  it 
was  likely  to  strike  him,  I  should  think  he  could  not  recover. 
But  the  evidence  tends  to  show  that  when  he  was  received  as 
a  passenger  there  was  plenty  of  room  on  the  platform,  and 
that  he  could  have  remained  there  safe  from  the  injury  which 
caused  his  death.  If  so,  then  the  negligence  of  the  defend- 
ant was  in  suffering  the  platform  to  subsequently  become  too 
crowded  for  safety. 

PARKER,  C.  J.  (dissenting).  The  defendant's  evidence 
that  plaintiff's  intestate,  Cattano,  fell  while  attempting  to  step 
of!  the  car,  was  contradicted  by  one  of  plaintiff's  witnesses  on 
cross-examination,  who  said  that  the  brakeman  "forced  his 
way  to  put  on  the  brake,  and  almost  pushed  me,  as  well  as 
pushing  the  young  fellow',  off  the  other  end. ' '  Considered  with 
the  rest  of  the  testimony  of  this  witness  and  the  testimony  of 
plaintiff's  other  witnesses,  the  conclusion  might  well  be 
reached,  I  think,  that  the  witness  did  not  see  Cattano  pushed 
off,  but  inferred  that  he  must  have  been  from  the  general 
situation,  and  the  result  of  it.  The  jury,  however,  had  the 
right  to  give  such  value  to  his  evidence  as  they  deemed  it 
worth,  and  we  cannot  say  but  they  gave  to  it  entire  credit,  and 
therefore  must  assume  that  they  did.  Assuming  the  jury  did 
give  entire  credit  to  this  witness'  testimony,  we  find  that 
Cattano  was  pushed  of!  the  platform  by  the  surging  of  others 
against  him,  or  by  the  force  of  the  brakeman's  arm  as  he 
applied  the  brake  to  check  the  car  on  a  downward  grade. 
There  is  no  evidence  that  the  brakeman  did  either  more  or 
less  than  his  duty,  or  that  what  he  did  was  done  in  an  unusual 
way.  This  statement  is  quite  sufficiently  supported  by  the 
comment  of  the  distinguished  counsel  for  the  plaintiff  in  sum- 
ming up  to  the  jury:  **Who  says  the  driver  was  seriously  at 
fault .^  We  haven't  intimated  that;"  and  this  he  followed 
with  a  statement  that  there  was  fault  in  overcrowding  the 
platform.  Well,  if  there  were  fault  in  overcrowding,  did  not 
Cattano  contribute  toward  it.^  There  were  at  the  most  eight 
men  on  the  platfprm,  and  he  furnished,  therefore,  one-eighth 
of  the  overcrowding.  And  he  continued  to  furnish  it  after  he 
had  a  chance  to  go  in  the  car,  according  to  the  plaintiff's  wit- 
ness Peck,  who  stood  beside  and  talked  with  Cattano  on  the 
front  platform  until  the  car  reached   Lexington  avenue.     He 
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says:  "I  went  into  the  car  at  Lexington  avenue.  I  went 
into  the  car  when  people  got  off  and  made  room  on  Lexing- 
ton avenue.  ♦  »  *  People  were  going  out  of  the  car,  and 
the  platform  Was  being  relieved.  Then  I  went  into  the  car. 
*  *  *  I  probably  went  in  three  or  four  feet.  People 
crowded  in  after  me.  There  were  people  between  me  and  the 
door  of  the  car  at  the  time. '  *  As  Cattano  stood  beside  Peck, 
he  could  have  gone  into  the  car,  and  been  one  of  those  stand- 
ing behind  him ;  but  he  elected  to  stay  where  he  was,  swelling 
by  one-eighth  or  one-sixth  the  crowd  on  the  platform.  And 
it  is  now  contended  that  the  law  permits  a  jury  to  say  that  in 
doing  so  he  was  not  guilty  of  negligence,  but  at  the  same  time 
to  say  that  the  conductor — ^who  does  not  appear  from  the  evi- 
dence to  have  been  on  the  platform  prior  to  the  accident — 
was  guilty  of  negligence  in  permitting  the  platform  to  be 
overcrowded.  In  other  words,  one  who  merely  permitted 
overcrowding  is  negligent  in  not  apprehending  danger  there- 
from, while  one  who  contributed  his  person  to  the  over- 
crowding is  free  from  negligence  contributing  to  his  own  injury. 
Such  a  result  is  clearly  illogical,  and  ought  not  to  stand,  un- 
less commanded  by  authority  covering  precisely  such  a  state 
of  facts.  In  Lehr  v.  Steinway  &  H.  P.  R.  R.  Co.,  ii8  N.  Y. 
556,  23  N.  E.  889,  the  plaintiff  was  forced  from  a  platform  and 
injured,  and  a  recovery  was  sustained.  But  the  facts  were 
different  from  this  case.  The  plaintiff  entered  the  car  and 
secured  a  seat  for  his  wife,  who  was  lame,  and  then  retired  to 
the  rear  platform,  where,  owing  to  the  crowd,  he  was  obliged 
to  stand  on  one  of  the  steps.  Seeing  that  the  front  platform 
was  less  crowded,  he  asked  the  conductor  to  stop  the  car  so 
he  might  go  to  the  front  platform.  Receiving  no  reply,  he 
stepped  from  the  rear  platform  at  about  the  same  time  as  the 
conductor  and  walked  to  the  front  platform,  his  disclosed  pur- 
pose and  his  action  not  being  objected  to  by  either  the  con- 
ductor or  driver.  The  front  platform  was  so  crowded  that  he 
did  not  fully  accomplish  his  purpose,  as  he  only  succeeded  in 
getting  one  foot  on  the  platform,  the  other  being  on  the  step. 
So  he  clung  with  his  right  hand  to  the  rail  of  the  dash  and 
with  his  left  to  the  handrail  at  the  end  of  the  body  of  the  car. 
A  movement  of  the  passengers  broke  the  hold  of  his  right 
hand,  which  he  was  unable  to  regain.  Before  he  fell,  how- 
ever, he  called  upon  the  driver  to  stop  the  car,  which  was  not 
done  until  after  be  had  fallen  and  the  car  had  passed  over  one 
of  his  legs.  This  court  said :  **The  evidence  in  respect  to  the 
speed  of  the  car,  and  the  circumstances  under  which  the  plain- 
tiff attempted  to  enter  on  the  front  platform,  would  not  have 
justified  the  court  in  ruling,  as  a  matter  of  law,  that  the 
plaintiff  contributed  to  his  own  injury  by  making  the 
attempt."  A  very  different  case  from  this,  where,  as  we 
have  seen,  Cattano  rode  upon  the  front  platform  for  a  long 
time  with  full  knowledge  of  the  extent  of  the  crowding,  making 
no  attempt  to  enter  the  car  when  the  man  standing  next  to 
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him  and  others  on  the  front  platform  did  so.  In  Willis  v. 
Long  Island  R.  R.  Co.,  34  N.  Y.  670,  the  plaintiff,  while  rid- 
ing upon  a  platform,  was  injured  by  a  collision,  a  danger 
which  he  had  no  reason  to  apprehend,  and  therefore  it  could 
not  be  said,  as  a  matter  of  law,  that  he  was  careless  in  not 
guarding  against  it.  In  Graham  v.  Manhattan  Ry.  Co.,  149 
N.  Y.  336,  43  N.  E.  917,  while  the  plaintiff's  injury  would  not 
have  happened  had  not  the  platform  been  crowded,  yet  it 
would  not  have  happened  had  not  the  defendant's  employee 
had  an  altercation  with  a  passenger,  and  struck  him,  the  effect 
of  which  was  to  cause  a  movement  of  the  crowd  upon  the 
platform,  which  tended  to  crowd  the  plaintiff  from  the  train. 
In  order  to  save  himself,  he  made  a  quick,  involuntary 
movement  with  his  left  hand  to  grasp  the  railing  behind  him, 
and  his  arm  was  caught  between  the  railing  of  the  car  upon 
which  he  was  riding  and  those  on  the  car  immediately  in  the 
rear,  as  they  came  together  in  rounding  a  curve.  And  this 
court  properly  held  the  action  of  the  employee  in  striking  the 
passenger  to  be  an  element  tending  to  render  the  question  of 
contributory  negligence  one  for  the  jury,  inasmuch  as  he  had 
a  right  to  assume  that  the  company's  servants  would  cause  no 
unusual  disturbance  of  the  crowd ;  and,  further,  that  he  had  a 
right  to  assume  that  the  company's  cars  were  so  constructed 
as  not  to  render  his  position  dangerous  from  their  proximity 
to  each  other  in  passing  over  any  portion  of  the  road.  In 
Nolan  V.  Brooklyn  City  &  N.  R.  R.  Co.,  87  N.  Y.  63,  41  Am. 
Rep.  345f  the  plaintiff,  while  standing  on  the  front  platform 
of  the  street  car — no  other  person  being  on  it  except  the  driver 
— ^was  thrown  off  because  of  the  action  of  the  driver  in  sud- 
denly whipping  one  of  the  horses,  which  plunged  under  the 
blows,  occasioning  a  jar,  which,  coming  without  warning, 
threw  him  from  the  car.  The  testimony  showed  that  the 
defendant  was  accustomed  to  allow  men  smoking  to  ride  on 
the  front  platform,  and  plaintiff  went  there  because  he  was 
smoking.  The  court  necessarily  held  that  the  plaintiff  was  not 
guilty  of  contributory  negligence,  as  a  matter  of  law,  in 
accepting  and  acting  upon  the  custom  of  the  defendant.  In 
Ginna  v.  Second  Ave.  R.  Co.,  67  N.  Y.  596,  the  car  was  so 
crowded  that  plaintiff's  intestate  could  not  enter  it  without 
great  discomfort,  and  so  he  stood  upon  the  platform,  with  his 
back  against  the  body  of  the  car.  The  platform  was  not 
crowded,  but,  a  switch  having  been  left  open,  the  car  ran  off 
upon  it,  producing  a  violent  jolt,  which  threw  the  plaintiff's 
intestate  and  the  other  passengers  who  were  standing  on  the 
platform  off  the  car.  The  negligence  of  the  defendant  was 
conceded,  and,  of  course,  it  was  held  that  the  question  of  con- 
tributory negligence  was  for  the  jury,  who  would  not  have 
been  justified  in  holding  that  the  plaintiff's  intestate  could 
have  anticipated  an  open  switch. 

It  will  readily  be  seen  that  the  authorities  above  referred  to 
— and  they  are  the  leading  ones  brought  to  our  attention — are 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S         161 

Cattano  v.  Metropolitan  St.  Ry.  Co 

all  readily  distinguishable  from  the  one  under  consideration. 
In  this  case  the  platform  was  crowded  with  men,  who,  rather 
than  wait  for  the  next  car,  were  taking  their  chances  on  a 
crowded  car,  as  men  do  every  day;  and,  if  it  be  negligent  for 
a  company  to  permit  men  to  crowd  upon  a  platform  because 
some  one  may  be  hurt  if  the  crowd  surge  for  some  cause,  it  is 
equally  negligent  on  the  part  of  the  man  who,  in  possession  of 
his  faculties,  insists  upon  adding  his  person  to  an  already 
overcrowded  platform.  It  is  impracticable,  in  our  large  cities, 
to  furnish  seats  for  all  persons  in  the  street  cars  during  what 
are  known  as  **rush  hours,'*  and  during  those  hours  men  insist 
upon  riding  upon  platforms  in  order  to  gain  time,  and  in  so 
doing  they  contribute  something  toward  the  risk  of  injury  to 
some  one  in  case  of  the  surging  of  the  crowd  from  some  one 
of  the  many  causes  that  arise  from  time  to  time ;  and,  if  one 
of  the  last  to  crowd  himself  on,  obtaining  an  insecure  and 
unsafe  position,  be  injured,  without  any  other  fault  on  the 
part  of  the  company  than  that  it  permitted  a  crowd  on  the 
platform — which  is  this  case — then  there  sho\ild  not  be,  it 
seems  to  me,  a  recovery  by  the  man  who  insisted  upon  being 
a  part  of  the  crowd. 

Whether  there  be  overcrowding  on  a  platform  is  a  question 
of  fact  for  the  jury,  but  they  are  not  to  determine  the  legal 
effect  of  overcrowding.  That,  is  a  question  of  law  for  the 
courts.  It  has  not  been  held  so  far  that  it  is  a  negligent  act 
on  the  part  of  a  street  railroad  to  permit  passengers  to  ride  on 
the  front  platforms  of  cars,  or  to  allow  as  many  of  them  to  ride 
there  as  can  get  secure  positions;  and  I  think  it  should  not  be 
so  held,  in  view  of  the  necessities  of  the  case.  But  if  my  view 
should  not  obtain,  then  it  follows  it  should  be  held,  as  matter 
of  law,  that  to  permit  the  platform  and  steps  to  be  crowded 
constitutes  negligence,  leaving  the  jury,  in  case  of  controversy 
on  that  point,  to  determine  whether  it  was  crowded.  And  if 
the  fact  of  overcrowding  be  conclusively  established — as  in 
this  case — it  must  follow  that  the  persons  on  the  steps  or  on 
the  outside  of  the  crowd,  who  are  thrown  off,  contribute,  as 
matter  of  law,  to  the  result,  for  they  not  only  helped  to  create 
the  overcrowded  and  dangerous  condition,  but,  in  addition, 
placed  themselves  in  the  most  hazardous  of  all  the  positions — 
on  the  platform. 

The  judgment  should  be  reversed. 

O'BRIEN  and  MARTIN,  JJ.  (and  CULLEN,  J.,  in 
memorandum),  concur  with  VANN,  J.  HAIGHT,  J.,  concurs 
with  PARKER,  C.  J.    GRAY,  J.,  not  sitting. 

Judgment  affirmed. 
6  R  R  R-ll 
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Lima  Ry.  Co.  v.  Little. 

{Supreme  Court  of  Ohio^  Nov,  i8^  1902, ) 

[65  N.  £.  Rep.  861.] 

Injury  to  Passenger — Master  and  Servant — Evidence  of  Relationship, 

Where,  in  an  action  brought  by  L.  against  a  street  railway  com- 
pany to  recover  damages  for  personal  injuries  sustained  by  her  in 
consequence  of  the  alleged  negligent  conduct  of  a  servant  of  the  de- 
fendant company,  such  company  by  its  answer  denies  that  the  per- 
son whose  act  caused  the  injury  complained  of  was  at  the  time  of 
such  injury  the  servant  of  said  company  engaged  in  the  prosecotioii 
of  its  business,  and  there  is  evidence  tending  to  support  such  denial, 
held  that,  whether  the  person  whose  immediate  negligcence  or  mis- 
conduct caused  the  particular  injury  complained  of  was,  at  the  time, 
the  servant  of  and  was  then  acting  for  the  defendant  company  soug-ht 
to  be  charged,  is  a  question  of  fact  to  be  submitted  to  the  jury  under 
proper  instructions  from  the  court. 

Liability  of  Carrier  for  Negligence  of  Servants.* 

The  test  of  a  master's  liability  is  not  whether  a  given  act  was 
done  during  the  existence  of  the  servant's  employment,  but  whether 
such  act  was  done  by  the  servant  wfaile  engaged  in  the  service  of 
and  while  acting  for  the  master  in  the  prosecution  of  the  master's 
business. 

Same. 

A  master  is  not  liable  for  the  negligent  act  of  a  servant  or  em- 
plo3'ee  if,  at  the  time  of  the  doing  of  such  act,  the  servant  or  em- 
ployee is  not  then  engaged  in  the  service  or  duties  of  his  employment, 
although  the  act  be  one  which,  if  done  by  such  servant  or  employee 
while  on  duty  and  at  a  time  when  actually  engaged  in  his  master's 
service,  would  be  clearly  within  the  course  and  scope  of  the  usual  and 
ordinary  duties  of  such  servant  or  employee. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Allen  county. 

Action  by  Margaret  Little  against  the  Lima  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

This  was  an  action  commenced  originally  in  the  court  of 
common  pleas  of  Allen  county,  Ohio,  by  Margaret  Little 
against  the  Lima  Railway  Company,  to  recover  damages  for 
injuries  sustained  by  her  in  attempting  to  board  one  of  the 
company's  street  cars  at  the  public  square  in  the  city  of  Lima. 
Mrs.  Little  had  come  to  the  public  square  as  a  passenger  on 
one  of  the  company's  cars  from  the  south  part  of  the  city  of 
Lima,  and  had  received  from  the  conductor  of  the  car  on 
which  $he  came  from  the  south  a  transfer  ticket  which  entitled 
her  to  passage  on  an  east-bound  Market  street  car.  Said  east- 
bound  Market  street  car  was  standing  at  the  company's  trans- 
fer station  near  the  center  of  said  public  square  at  the  time 
Mrs.  Little  reached  said  station  from  the  south.  While  she 
was  attempting  to  get  upon  said  east-bound  Market  street  car, 
and  had  placed  one  foot  on  the  lower  step,  the  bell  of  said  car 
was  rung  by  one  John  Cordrey,  the  car  was  suddenly  started, 
and  she  was  thrown  to  the  street  and  injured.     The   Market 

*As  to  the  liability  of  carriers  to  passengers  for  the  acts  and  omis- 
sions-of  servants,  see  notes  at  end  of  case. 
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Street  car  which  Mrs.  Little  was  then  attempting  to  board  was 
car  No.  36,  and  had  come  to  the  transfer  station  only  a  minute 
or  two  before,  in  charge  of  said  John  Cordrey  as  conductor 
thereon,  and  one  O'Malley  as  motorman.  The  evidence, 
which  is  all  set  out  in  a  bill  of  exceptions,  tends  to  show  that 
it  was  the  rule  and  custom  of  said  street  railway  company,  at 
this  time  and  place,  to  change  conductors  and  motormen  on 
said  car  No.  36,  and  it  further  tended  to  show  that  on  the  day 
of  this  accident,  and  at  the  time  it  occurred,  such  change  of 
crew  had  actually  taken  place,  and  that  Cordrey  had  then  been 
relieved  and  gone  off  duty  as  conductor,  although  he  had  not 
yet  left  said  car,  but  he  had  left  his  place  on  the  platform 
(which  was  taken  by  McGuff),  and  he  (Cordrey)  had  gone  in- 
side of  said  car. 

Virgil  Kline,  Richie  &  Richie,  and  W.  H.  Leete,  for  plains 
tiff  in  error. 
Ridenour  &  Halfhill,  for  defendant  in  error. 

CREW,  J.  (after  stating  the  facts).  By  the  record  in  this 
case,  but  two  questions  are  presented  to  this  court  for  deter- 
mination, and  these  are :  (i)  Did  the  trial  court  err  in  refusing 
to  give  to  the  jury  the  special  instruction  requested  by  plain- 
tiff in  error.?  (2)  Was  the  charge  as  given  by  the  court 
erroneous.? 

The  only  evidence  adduced  at  the  trial  of  this  case  in  the 
court  of  common  pleas  was  that  offered  on  behalf  of  the  plain- 
tiff, and  the  whole  of  the  evidence  so  offered  is  set  out  in  a 
bill  of  exceptions  that  is  made  a  part  of  the  record  in  this 
case.  There  was  little  or  no  conflict  in  the  testimony  of  the 
several  witnesses,  and  the  testimony  offered  tended  to  prove, 
if  it  did  not  establish  the  fact,  that  after  the  east-bound  Market 
street  car  had  reached  the  transfer  station  in  the  public  square, 
and  before  Mrs.  Little  attempted  to  get  aboard  of  said  car, 
there  had  been  a  change  of  conductors  and  motormen,  and 
that  at  the  time  of  the  accident — at  the  time  Mrs.  Little  was 
injured — John  McGuff  was  then  the  conductor  on,  and  was  in 
charge  of,  said  east-bound  Market  street  car  No.  36,  and  that 
Isaac  Smalley  was  then  motorman  on  said  car. 

John  McGuff  testified  as  follows:  **Q.  Whose  duty  was  it, 
or  who  had  charge  of  the  car  from  the  time  it  arrived  at  the 
station.?  A.  When  it  arrived  there  I  was  supposed  to  have 
charge  of  it, — to  take  it  there.  Q.  You.?  A.  Yes,  sir. 
Q.  You  had  taken  your  place,  had  you.?  A.  Yes,  sir. 
Q.  You  were,  as  you  supposed,  all  ready  to  move  out  for  the 
east.?  A.  Yes,  sir.  Q.  Your  motorman  was  in  his  place? 
A.  Yes,  sir.  Q.  How  long  had  you  been  in  your  place,  or  had 
•  the  car  been  standing  there,  before  you  took  your  position? 
A.  About  a  minute  and  a  half.  Q.  And  you  had  been  in  your 
place  for  this  time?  A.  Yes,  sir.  Q.  You  had  taken  your 
place  and  your  motorman  had  taken  his?  A.  Yes,  sir. 
Q.  And  that  car  was  in  your  charge,  with  Smalley  as  the 
motorman  of  that  car?     A.  Yes,  sir." 
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Isaac  Smalley,  on  his  examination-in-chief,  testified  as  fol- 
lows:    **Q.    Where    do  you    live?     A.   1015  Hughes  avenue. 
Q.  What  was  your  business  or  employment  in   the  month  of 
October,  1899?     A.   I  was  a   motorman  on  the  Lima  street 
railway.     Q,  On  the  evening  of  October  31st,   were  you   in 
charge  of  any  car  as  a  motorman  ?     A.  Yes,  sir.     Q.  What  was 
the  number  of  that  car?     A.    Car  36.     Q.  Which  way  was   it 
headed?     A.   It  was  going  east  on   Market  street.     Q.  Where 
did  you   take  charge  of  that  car?     A.  At  the  transfer  station. 
Q.   Here  in  the  public  square?     A.   Yes,  sir.     Q.   State,  if  you 
know,  where  is  the  usual  place  thai  passengers  transfer  from 
Main   street   to  Market   street?     A.  At  the   transfer  station. 
Q.   Do  you  know  how  long  that  car  had  stood  there,  or  did 
stand  there,    before   it   moved  out?     A.  Well,   not  over   two 
minutes,  I  don't  think;  of  course,  I  didn't  time  it;  I  could  not 
say  positively,  but  I  don't  think  over  two  minutes.     Q.  You 
took  charge  of  it  at  that  place?     A.   Yes,  sir.     Q.  Who   was 
your  conductor  that  went  on  duty  with  you?     A.  John  Mc- 
Guff."     And  on  his  cross-examination  as  follows:     **  *     *     * 
Q.  You  had  not  been  on  the  car  coming  down  Market  street.^ 
A.  No,  sir.     Q.   You  changed  crews,  I  believe,  at  the  transfer 
station?     A.  Yes,   sir.     Q.  Your  crew  consisted  of  yourself 
and  McGuff?     A.  Yes,  sir.     Q.  What  crew  had  brought  the 
car  to  the  transfer  station?     A.  Why,  Motorman  O'Malleyand 
Conductor    Cordrey.     Q.    You      had     relieved      O'Malley? 
A.  Yes,  sir.     Q.  And  McGuff  had  relieved  Cordrey?     A.    I 
supposed  he  had ;  of  course,  I  did  not  know.     Q.  That  is  the 
point  that  McGuff  takes  Cordrey' s  place?     A.  Yes,  sir,  and  I 
supposed  he  relieved  him, — he  was  in  charge  of  the  car;  of 
course,  he  was  supposed  to  relieve  him,  but  I  did  not   know 
whether  he  had  relieved  him  or  not.     Q.  Cordrey  lives  some- 
where in  the  eastern  part  of  the  town  ?     A.   He  gets  off  at  Scott 
street,  there  at  the  hospital.     I  do  not  know  where  he  lives, 
whether  he  lives  on  that  street  or  not,  but  he  got  off  there  and 
went  up  that  street.     Q.  This  was  the  regular  time  for  the 
transfer  of  crews?     A.  Yes,  sir." 

At  the  conclusion  of  the  testimony  and  after  the  arguments, 
the  railway  company,  by  its  counsel,  requested  the  court  to 
give  to  the  jury  the  following  instruction:  *<  ♦  *  ♦  jf^  ^^ 
the  time  plaintiff  undertook  to  get  on  the  car,  McGuff,  as  con- 
ductor, and  Smalley,  as  motorman,  had  absolute  charge  of  the 
car  No.  36,  and  so  continued  up  and  until  the  accident 
occurred,  the  company  would  not  be  responsible  for  the  act  of 
Cordrey,  former  conductor,  if  his  trip  and  duties  had  ended 
upon  the  stoppage  of  the  car  No.  36  at  its  arrival  at  the  trans- 
fer station  in  the  center  of  the  square  at  a  time  prior  to  the 
injury."  This  instruction  the  court  refused  to  give;  the 
defendant,  by  its  counsel,  at  the  time  excepted;  and  such 
refusal  by  the  court  to  so  charge  is  one  of  the  matters  now 
assigned  here  as  error.  It  is  clear  from  the  evidence  in  this 
case  that  the  instruction  so  requested  by  defendant  was   not  a 
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mere  abstraction,  but  that  the  same  was  pertinent  and  appli- 
cable to  a  condition  of  facts  which  the  evidence  in  the  case  at 
least  tended  to  prove  or  estabUsh,  and  if,  in  its  terms  and  lan- 
guage, such  request  embodies  and  contains  a  correct  state- 
ment of  the  rule  of  law  governing  defendant's  liability, — if  the 
facts  and  conditions  therein  assumed  and  stated  were  found 
by  the  jury  to  exist, — then  such  request  should  have  been 
given,  and  the  refusal  to  give  it  was  error.  Therefore,  in  con- 
sidering the  question  of  whether  or  not  the  instruction  re- 
quested was  a  proper*  instruction,  and  one  that  should  have 
been  given  by  the  court  to  the  jury,  it  is  important,  primarily, 
to  determine  whether,  if  the  facts  and  conditions  assumed  by 
said  request  were  by  the  evidence  shown  to  exist,  the  rule  of 
respondeat  superior  would  then  under  such  circumstances 
obtain  or  apply,  and  the  railway  company  be  held  liable  for 
the  act  of  Cordrey.  In  Railroad  Co.  v.  Wetmore,  19  Ohio  St. 
110,  2  Am.  Rep.  373,  in  discussing  the  doctrine  of  a  master's 
liability  for  the  wrongful  acts  of  his  servant,  the  court,  on 
page  131,  says:  "The  general  rule  as  to  the  liability  of  the 
master  for  the  wrongful  acts  of  his  servant  is  thus  stated  by 
Mr.  Smith  in  his  work  on  Master  and  Servant:  *A  master  is 
ordinarily  liable  to  answer  in  a  civil  suit  for  the  tortious  or 
^Tongful  acts  of  his  servant,  if  those  acts  are  done  in  the 
course  of  his  employment  in  his  master's  service.  The 
maxims  applicable  to  such  cases  being  respondeat  superior, 
and  that  before  alluded  to,  qui  facit  per  alium  facit  per  se. 
This  rule,  with  some  few  exceptions,  which  will  hereafter  be 
pointed  out,  is  of  universal  application ;  whether  the  act  of 
the  servant  be  one  of  omission  or  commission,  whether  negli- 
gent, fraudulent,  or  deceitful,  or  even  if  it  be  an  act  of  posi- 
tive malfeasance  or  misconduct,  if  it  be  done  in  the  course  of 
his  employment;  his  master  is  responsible  for  it  civiliter  to 
third  persons. '  Smith,  Mast.  &  S.  *isi.  But,  to  make  the 
master  responsible,  the  act  of  the  servant  must  be  done  in 
the  course  of  his  employment,  that  is,  under  the  express  or 
implied  authority  of  the  master.  Beyond  the  scope  of  his  em- 
ployment, the  servant  is  as  much  a  stranger  to  his  master  as 
any  third  person,  and  the  act  of  the  servant  not  done  in  the 
execution  of  the  service  for  which  he  was  engaged  cannot  be 
regarded  as  the  act  of  the  master.  Id.,  s.  p.  160;  Shearm.  & 
R-  Neg.  §§  59,  62;  Limpus  v.  Omnibus  Co.,  i  Hurl.  &  C.  541; 
Poultoh  V.  Railway  Co.,  L.  R.  2  Q.  B.  535."  In  the  case  of 
Morierv.  Railway  Co.,  31  Minn.  351,  17  N.  W.  952,  47  Am. 
Rep.  793,  Mitchell,  Judge,  in  the  course  of  his  opinion,  says: 
"Beyond  the  scope  of  his  employment,  the  servant  is  as  much 
a  stranger  to  his  master  as  any  third  person.  The  master  is 
only  responsible  so  long  as  the  servant  can  be  said^to  be  doing 
the  act,  in  the  doing  of  which  he  is  guilty  of  negligence,  in 
the  course  of  his  employment.  *  *  *  And,  in  determining 
whether  a  particular  act  is  done  in  the  course  of  the  servant's 
employment,  it  is  proper  first  to  inquire  whether  the   servant 
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was  at  the  time  engaged  in  serving  his  master.  If  the  act  be 
done  while  the  servant  is  at  Hberty  from  the  service,  and  pur- 
suing his  own  ends  exclusively,  the  master  is  not  responsible. 
If  the  servant  was,  at  the  time  whdn  the  injury  was  inflicted, 
acting  for  himself  and  as  his  own  master,  pro  tempore,  the 
master  is  not  liable.  If  the  servant  step  aside  from  his 
master's  business,  for  however  short  a  time,  to  do  an  act  not 
connected  with  such  business,  the  relation  of  master  and  serv- 
ant is  for  the  time  suspended.  Such,  variously  expressed,  is 
the  uniform  doctrine  laid  down  by  all  the  authorities.'*  This 
rule  or  condition  of  liability,  while  apparently  simple  and  easy 
of  comprehension,  is  sometimes  found  difficult  of  application, 
but  the  difficulty  in  each  particular  case  arises  not  from  any 
uncertainty  as  to  the  rule  itself,  but  in  ascertaining  whether 
the  act  complained  of  was  one  done  in  the  execution  of  the 
master's  business  and  within  the  scope  of  the  servant's  em- 
ployment. This  fact  once  established,  the  rule  which  deter- 
mines the  liability  or  nonliability  of  the  master  is  easily  applied, 
but  the  rule  itself  can  in  no  wise  aid  in  determining  the  ques- 
tion whether  such  act  was  or  was  not  so  done. 

In  determining  whether  a  particular  act  was  done  in  the 
course  or  within  the  scope  of  the  agent's  employment,  two 
things  are  always  to  be  primarily  considered:  First.  Was  the 
agent  engaged  at  the  time  in  serving  his  principal?  Second. 
Even  though  so  engaged,  was  the  act  complained  of  within 
the  scope  of  the  agent's  employment?  The  cases  dealing  with 
the  subject  have  generally  to  do  with  one  or  the  other  of  these 
questions,  and  can  generally  be  classified  under  these  two 
heads.  **Iftheactis  done  while  the  servant  is  at  liberty 
from  service,  and  pursuing  his  own  ends  exclusively,  there  can 
be  no  question  of  the  master's  freedom  from  all  responsibility, 
even  though  the  injury  complained  of  could  not  have  been 
committed  without  the  facilities  afforded  to  the  servant  by  his 
relation  to  the  master."  i  Shearm.  &  R.  Neg.  §  147.  In 
Hutchinson  v.  Railway  Co.,  5  Exch.  343,  the  court  say: 
"We  do  not  think  a  master  is  exempt  from  responsibility 
to  his  servant  for  an  injury  occasioned  to  him  by  the  act  of 
another  servant,  where  the  servant  injured  was  not  at  the 
time  of  the  injury  in  the  service  of  his  master.  In  such  a  case 
the  servant  injured  is  substantially  a  stranger,  and  entitled  to 
all  the  privileges  he  would  have  had  if  he  had  not  been  a 
servant."  In  the  case  of  Railroad  Co.  v.  Traihor,  33  Md.  542, 
Trainor  was  employed  and  paid  by  the  day.  At  6  o'clock  p. 
m.  his  day's  work  was  ended,  and  on  a  day  that  he  had  been 
at  work,  but  had  finished  his  day's  work  and  was  on  his  way 
home,  the  injury  occurred.  He  had  expected  to  resume  his 
work  the  next  morning.  The  court  held  that  at  the  time  of 
the  injury  he  could  not  be  considered  in  the  employment  of 
the  company.  In  commenting  on  this  case,  in  State  v. 
Western  Maryland  R.  Co.,  63  Md.  433,  the  court  say:  '*The 
decision  in  Trainor's  Case  proceeds  upon  the  assumption  that 
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at  the  time  of  the  injury  he  was  not  acting  in  the  service  of 
the  company.  His  day's  labor  was  over  for  the  day,  and, 
although  he  expected  to  resume  labor  the  next  day,  that  when 
his  day's  work  was  over  he  occupied  toward  the  company  the 
position  of  a  stranger,  and  was  entitled  to  all  the  privileges 
he  would  have  had  if  he  had  not  been  an  employee. '  *  In  the 
case  last  cited,  Abell,  an  employee  of  the  railroad  company, 
while  ofi  duty  for  the  day,  was  going  to  his  home  on  a  free 
pass  on  a  train  of  his  employer,  expecting  to  return  to  his 
labor  the  next  morning,  and  wa^  killed  by  a  collision  caused 
by  the  negligence  of  the  employees  of  the  company.  In  an 
action  for  damages  brought  by  the  wife  of  the  deceased,  the 
court  held:  *' That  Abell  at  the  time  of  the  collision  was  not 
acting  in  the  service  of  the  company,  but  was  substantially  a 
stranger,  and  entitled  to  all  the  privileges  he  would  have  had 
if  he  had  not  been  an  employee. ' ' 

In  the  cases  just  cited,  the  principle  upon  which  the  master 
was  held  to  be  liable,  to  wit,  that  the  servant  injured  was  not 
at  the  time  of  the  injury  in  the  service  of  the  master,  would, 
when  applied  to  this  case,  and  for  like  reason,  exempt  the 
master  from  liability,  if  the  facts  assumed  in  the  request  to 
charge  were,  by  the  evidence,  shown  to  exist.  The  test  of  a 
master's  liability  is  not  whether  a  given  act  was  done  during 
the  existence  of  the  servant's  employment,  but  whether  such 
act  was  done  by  the  servant  while  engaged  in  the  service  of, 
and  while  acting  for,  the  master,  in  the  prosecution  of  the 
master's  business,  and  such  is  the  rule  whether  the  act  com- 
plained of  be  wanton  and  willful,  or  whether  it  be  merely  neg- 
ligent on  the  part  of  the  servant  or  employee.  In  whatever 
else  they  may  differ,  the  authorities  agree  upon  the  principle 
that  an  employer  is  not  liable  for  the  acts  of  an  employee 
unless  committed  while  engaged  in  the  service  or  duties  of  his 
employment.  The  question  presented  by  the  instruction  that 
was  asked  by  plaintiff  in  error  is  not  whether  what  was  done 
by  Cordrey  was  such  an  act  as  would  have  been  within  the 
coarse  and  scope  of  his  employment  and  duties  if  he  had  then 
been  on  duty  as  conductor  with  the  right  to  control  and  direct 
the  movements  of  said  car,  but  is,  quoting  from  the  request, 
"if  his  trip  and  duties  had  ended,  and  McGufF,  as  conductor, 
and  Smalley,  as  motorman,  had  absolute  charge  of  said  car 
No.  36,  and  so  continued  in  charge  up  and  until  the  accident 
occurred,"  whether  under  such  circumstances  the  railway  com- 
pany would  be  liable  for  the  unauthorized  act  of  Cordrey  in 
causing  said  car  to  be  started  in  the  manner  he  did.  While 
the  rule  is  well  established  that  the  master  will  not  be  exempt 
from  Hability  merely  because  the  act  of  a  servant  was  in  dis- 
regard of  a  rule  laid  down  by  the  master,  or  was  in  disobe- 
dience of  his  express  command,  yet,  on  the  other  hand  it  is 
equally  weU  settled  that,  to  make  the  master  responsible  for 
the  act  of  a  servant  or  employee,  such  act  must  be  done  by 
such  servant  or  employee  while  engaged  in  the  service  and 
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duties  of  his  employment,  and  in  the  prosecution  of  his 
master's  business.  The  fact  that  Cordrey  worked  daily  for 
said  company,  and  was,  in  a  popular  sense,  its  employee, 
could  not  operate  to  make  the  railway  company  liable  at  all 
times  and  under  all  circumstances  for  his  negligent  conduct. 
Whether  the  company  is  so  liable  in  a  given  case  is  made  to 
depend  upon  actual  service  within  the  scope  of  his  employ- 
ment. A  master  has  the  right  to  select  and  choose  his  agents, 
and  to  determine  himself,  and  assign  to  the  servants  so 
selected,  their  respective  duties,  and  no  assumption  by  an  em- 
ployee of  duties  not  assigned  to  him  will  bring  those  duties 
within  the  course  or  scope  of  his  employment  as  defined  by 
the  master,  and  when  an  act  is  not  within  the  scope  of  a  serv- 
ant's employment  it  cannot  be  within  either  the  express  or 
implied  authorization  of  the  master. 

If,  as  assumed  by  the  instruction  requested  by  plaintiff  in 
error,  at  the  time  the  accident  complained  of  occurred,  Mc- 
Gufi  was  then  the  conductor  in  absolute  charge  and  control  of 
said  car,  and  Cordrey 's  trip  and  duties  as  conductor  thereon 
had  ended,  then  and  in  that  event  Cordrey,  having  no  longer 
any  duty  to  perform  in  or  about  that  car,  and  it  being  no 
longer  any  part  of  his  duty  under  his  employment  to  be  or  re- 
main on  said  car,  his  act  (the  ring^ing  of  the  bell  as  a  signal  to 
start)  was  an  unauthorized  assumption  of  authority,  not  within 
the  line  of  his  duty  or  the  scope  of  his  employment,  and  the 
railway  company  would  not  be  responsible  therefor.  The 
instruction  asked  by  plaintiff  in  error  was,  we  think,  a  proper 
instruction,  and  should  have  been  given. 

On  the  trial  of  this  cause,  in  the  general  charge,  the  court 
instructed  the  jury  in  part  as  follows:  **And  if  you  find  from 
the  evidence  that  at  the  time  plaintiff  undertook  to  board  this 
car,  if  you  find  she  did,  that  the  negligent  act,  if  there  was  one, 
that  caused  her  injury,  if  she  suffered  any,  was  done  by  a  serv- 
ant and  agent  of  the  defendant  then  present,  and  the  act  that 
he  did  was  a  part  of  the  ordinary  duties  of  his  employment, 
then,  and  in  that  case,  it  would  make  no  difference  whether  or 
not  the  exact  time  of  the  performance  of  his  duty,  under  the 
rules  he  was  acting  under,  had  expired  or  not.  If  the  act  that 
he  did  was  a  part  of  his  usual  duty  as  an  employee  of  that 
company,  that  company  is  still  liable  for  the  negligence  in  the 
performance  of  those  acts.  So  that,  *if  you  find  that  the  car 
of  the  defendant  mentioned  in  the  petition  and  evidence  came 
from  the  west  to  the  transfer  station  in  the  charge  of  John 
Cordrey,  as  conductor,  and  you  further  find  that  he  remained 
aboard  of  such  car,  and  did  any  act  that  he  would  naturally  be 
called  upon  to  do  while  discharging  his  duty  as  a  conductor, 
— such  act  would  be  within  the  scope  and  course  of  his  em- 
ployment ;  and  if  such  act  was  negligently  performed,  thereby 
causing  injury  to  plaintiff  while  she  was  attempting  to  get 
aboard  said  car  as  a  passenger,  and  she  was  free  from  any  neg- 
ligence contributing  thereto,  then  the  defendant  would  be 
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liable/  "  To  this  instruction  the  defendant,  the  railway  com- 
pany, excepted,  and  the  giving  of  the  same  is  here  assigned  as 
error.  Much  of  what  we  have  heretofore  said  on  the  question 
of  the  refusal  of  the  court  to  charge  as  requested  by  plaintiff 
in  error  applies  with  equal  force  to  this  charge  as  given.  This 
charge,  in  effect,  is  an  instruction  to  the  jury  that  although  at 
the  time  of  the  act  complained  of  Cordrey  may  have  been  off 
duty,  and  not  then  engaged  in  the  actual  service  or  duties  of 
his  employment  as  conductor,  and  not  then  clothed  with 
present  authority  to  perform  the  act  in  question,  yet  if  what 
he  did  was  a  part  of  his  usual  and  ordinary  duties  when 
actually  serving  the  company,  then  such  act  would,  if  negli- 
gent, involve  the  railway  company  in  its  consequences,  and 
would  make  it  liable  to  Mrs.  Little  for  any  injury  to  her  result- 
ing therefrom.  From  the  language  employed  in  this  instruc- 
tion the  jury  may  very  well  have  understood,  in  the  light  of 
the  undisputed  facts  in  this  case,  that,  in  determining  the 
question  of  the  defendant's  liability,  they  need  inquire  no 
further  than  to  ascertain  whether  the  act  of  Cordrey  was  such 
act  "as  he  would  naturally  be  called  upon  to  do  while  dis- 
charging his  duty  as  conductor. ' '  If  they  should  find  it  was, 
they  were  by  this  instruction,  in  effect,  told  that  such  act 
would  bind  the  company  and  make  it  liable,  although  Cordrey's 
duties  and  services  for  the  day  were  ended,  and  the  relation 
of  master  and  servant  for  the  time  was  terminated.  Such 
instruction  was,  we  think,  under  the  facts  of  this  case,  mis- 
leading and  erroneous.  As  to  what  was  done  by  Cordrey, 
there  was,  in  the  evidence  in  this  case,  no  conflict  or  con- 
troversy whatever,  but  the  capacity  in  which  he  did  what  was 
done,  whether  acting  for  himself  or  as  the  servant  of  the  com- 
pany, as  well  as  his  authority  to  so  act,  were  in  dispute,  and 
it  became  and  was  important  to  know  in  this  case  whether,  at 
the  time  Cordrey  rang  the  bell  which  caused  the  car  to  be 
started,  he  was  then  acting  in  the  service  of  the  company, 
within  the  course  and  scope  of  his  employment,  or  was  acting 
outside  of  it  to  effect  some  purpose  of  his  own ;  and  these 
were  not  questions  of  law  for  the  court,  but  were  questions  of 
fact  to  be  submitted  to  and  determined  by  the  jury  from  a 
consideration  of  all  the  facts  and  circumstances  proven  in  the 
case.  But  the  jury  were  told,  in  substance,  that  it  was  a 
matter  of  no  consequence  whether  Cordrey's  duties  had  ended, 
and  his  service  and  employment  for  the  day  had  terminated; 
that,  **if  the  act  that  he  did  was  a  part  of  his  usual  duty  as  an 
employee  of  that  company,  that  company  is  still  liable  for  the 
negligence  in  the  performance  of  such  act, ' '  because  within 
the  course  and  scope  of  his  employment.  But  the  act  of 
Cordrey,  in  legal  contemplation,  was  not  within  the  course  of 
his  employment,  and  *  the  scope  of  his  authority  and  duties, 
unless  at  the  time  of  its  commission  he  was  acting  in  the  serv- 
ice of  the  company 'and  about  the  company's  business;  and 
whether  he  was  so  employed  and  acting,  at  the  time  Mrs.  Little 
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was  injured,  should  have  been  submitted  to  the  jury,  with 
instruction  that,  if  they  should  find  he  was  not,  then  the  rail- 
way company  would  not  be  responsible,  and  could  not  be  held 
liable  for  his  unauthorized  act.  In  this  case  the  court  said  to 
the  jury  that  whether  at  the  time  of  the  act  complained  of  he 
was  then  so  employed  and  acting  made  no  difference,  and  this 
we  think,  was  error. 

The  judgment  of  the  circuit  court  and  of  the  court  of  com- 
mon pleas  reversed,  and  cause  remanded  to  the  court  of  com- 
mon pleas. 

BURKET,  C.  J.,  and  SPEAR,  DAVIS,.and  SHAUCK,  JJ.. 
concur.     PRICE,  J.,  not  participating. 

NOTBS. 

CARRIERS  OF  PAS8BNGBRS -LIABILITY  FOR  AOT8  AND 

OMISSIONS  OF  SERVANTS. 

I.  In  General. 
II.  Negligence  of  Servants. 

III.  Wilful  Acts  of  Servants. 

A.  In  General. 

B.  Assaults  upon  Passengers. 

C.  Insults  to  Passengers. 

D.  False  Imprisonment  and  Arrest. 

IV.  Scope  of  Employment. 

A.  In  General. 

B.  Inviting  orDirectingPassenger  to  Alight  at  Dangerous  Place. 

C.  Assisting  Passenger  on  or  off  Train  or  Car. 

D.  Pushing  or  Pulling  Passenger  off  Train  or  Car. 

£.  Directing  or  Permitting  Passenger  to  Alight   from    Moving 
Train. 

F.  Giving  Information  to,  or  Instructing,  Passengers. 

G.  Acts  Calculated,  or  Intended,  to  Alarm  Passengers. 
H.  Unintentional  Assaults  upon  Passengers. 

I.  Falling  against,  or  Jostling,  Passengers. 

J.  Directing  Passenger  to  Render  Assistance. 

K.  Refusing  Passenger  Entrance  to  Car. 

L.  Causing  Unnecessary  Delay  in  Transportation. 

M.  Making  Overcharge  for  Ticket. 

N.  Assaults  upon  Passengers. 

O.  False  Imprisonment  of  Passengers. 

V.  Who  Are  Servants. 

A.  In  General. 

B.  Independent  Contractors. 

C.  Construction  Companies. 

D.  Persons  in  Charge  of  Sleeping,  or  Palace,  Cars. 

B.  Servants  Invested  with  Authority  of  Peace  Officers. 

F.  Assistants  Engaged  by  Servants. 

G.  Servants  Employed  Jointly  by  Several  Masters. 
H.  Servants  of  Lessors  or  Lessees. 

I.  Servants  of  Receivers. 

J.  Pilots. 

K.  Postal  Agents. 

L.  Surgeon  Employed  by  Carrier. 

t.  IN  GENERAL. 

The  old  and  thoroughly  established  doctrine  that  a  master  Is  re* 
sponsible  to  third  persons  for  damage  caused  by  the  wrongful  acta 
or  omissions  of  his  servants,  in   the   course   of  their  employment  aa 
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sach,  is,  of  course,  fully  applicable  to  hold  a  carrier  responsible  to 
hia  passeng-ers  for  the  wrong'ful  acts  and  omissions  of  his  servants. 
Since  a  carrier  owes  to  his  passengers  the  exercise  of  a  much  higher 
degree  of  care  that  a  master  ordinarily  owes  to  third  persons,  the 
considerations  of  public  policy  which  justify  the  respondeat  superior 
rule  when  the  master  sustains  to  third  persons  only  the  ordinary 
relations  of  life,  are  of  especial  force  when  the  rule  is  to  be  applied 
to  hold  a  carrier  liable  to  his  passengers.  In  fact,  as  will  appear 
later,  the  rule  which  holds  a  master,  who  is  a  carrier  for  hire,  liable 
to  his  passengers  is  somewhat  more  rigorous  than  that  which  holds 
him  liable  to  third  persons  to  whom  he  sustains  no    special   relation. 

II.  NEGLIGENCE  OF  SERVANTS. 

The  cases  stating  the  rule  which  governs  the  carrier's  liability  to 
passengers  for  the  negligence  of  his  servants,  are  collected  in  the 
note  to  Louisville,  etc.,  R.  Co.  v.  Steenberger,  5R.  R.  R.  384,  28  Am. 
&£ng.  R.  Cas.,  N.  S.,  384. 

III.  WIUFUL  ACTS  OF  SERVANTS. 

A.  IN  GENERAL. 

The  earlier  doctrine  of  the  common  law,  both  in  England  and  the 
United  States,  was  that  the  master  is  not  liable  for  the  wilful  wrong 
or  trespass  of  his  servant,  unless  done  by  his  express  direction,  or 
with  his  assent.  1  Am.  &  Eng.  Enc.  of  L.,  2nd  ed.,  p.  1156,  note 
2;  20  Am.  &  Eng.  Enc.  of  L.,  2nd  ed.,  p.  169,  note  1.  But,  in  the 
modern  law  of  master  and  servant,  the  distinction  between  the  mas- 
ter's liability  for  the  negligence  and  the  wilful  acts  of  his  servants 
is  generally  discarded,  and  the  master  is  liable  not  only  for  the  neg- 
ligence of  his  servants,  but  also  for  their  wilful  acts,  when  done 
within  the  scope  of  their  employment.  1  Am.  &,  Eng.  Enc.  of  L., 
2nd  ed.,  p.  1156,  note  3;  20  Am.  &  Eng.  Enc.  of  L/.,  2nd  ed.,  p.  1169, 
note  2.  Since  then,  as  is  now  generally  agreed,  the  wilfullness  of 
a  aervant's  act  does  not  relieve  the  master  from  liability  even  to  per- 
■ona  toward  whom  he  sustains  only  the  ordinary  relations  of  life,  it 
it  clear  that  the  wilfulness  of  the  wrong  cannot  relieve  him  from 
liability  to  persons  whom  he  owes  some  special  duty.  '*The  princi- 
pal is  responsible  for  the  duty,  and  if  he  delegate  it  to  an  agent,  and 
the  agent  fail  to  perform  it,  it  is  immaterial  whether  the  failure  be 
accidental  or  wilful,  in  the  negligence  or  in  the  malice  of  the  agent ; 
the  contract  of  the  principal  is  equally  broken  in  the  negligent  dis- 
regard, or  in  the  malicious  violation,  of  the  duty  by  the  agent.  It 
would  be  cheap  and  superficial  morality  to  allow  one  owing  a  duty  to 
another  to  commit  the  performance  of  his  duty  to  a  third,  without 
responsibility  for  the  malicious  conduct  of  the  substitute  in  perform- 
ance of  the  duty.  If  one  owe  bread  to  another  and  appoint  an  agent 
to  furnish  it,  and  the  agent  of  malice  furnish  a  stone  instead,  the  prin- 
cipal is  responsible  for  the  stone  and  its  consequences.  In  such  case, 
malice  is  negligence."  Ryan,  C.  J.,  in  Croaker  v.  Chicago,  etc.,  R. 
Co.,  36  Wis.  657,  17  Am.  Rep.  507.  It  is,  therefore,  well  settled  that 
a  carrier  is  liable  to  his  passengers  for  even  the  wilful  and  malicious 
acta  of  his  servants.  Trabingz;.  California  Navigation,  etc.,  Co.,  121 
Cal.  137,  53  Pac.  644,  8  Am.  &  Eng.  Corp.  Cas.,  N.  S.,  695;  Keene 
9.  Lisardi,  5  La.  431,  25  Am.  Dec.  197;  Weed  v,  Panama  R.  Co.,  17 
N.  Y.  362,  72  Am.  Dec.  474,  affirming  12  N.  Y.  Super.  Ct.  133,  in 
which  a  railroad  company  was  held  liable  to  a  passenger  for  the  con- 
■eqnences  of  an  unreasonable  delay  in  the  transportation,  caused  by 
the  wilful  act  of  the  conductor  in  detaining  the  train,  knowing  it  to 
be  a  violation  of  his  duty;  Dwindle  v.  New  York,  etc.,  R.  Co  ,  120 
N.  Y.  117,  24  N.  E.  319,  17  Am.  St.  Rep.  611,  8  L.  R.  A.  224,  re- 
versing 45  Hun  (N.  Y.)  139;  Passenger  R.  Co.  v.  Young,  21  Ohio 
St.  5lC  8  Am.  Rep.  78;  Lakin  v,  Oregon,  etc.,  R.  Co.,  15  Ore.  220, 
15  Pac.  641,  34  Am.  &,  Eng.  R.  Cas.  500 ;  Redding  v.  South  Carolina 
R<Co.,3S.  Car.  1,  16  Am.  Rep.  681;  Knozville  Traction  Co.  v.  Lane, 


172         Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

Notes 

103Tetin.  376,  53  8.  W.  557,  46  L.  R.  A.  549;  Croaker  v,  Cbicago,  etc., 
R.  Co.,  36  Wis.  657,  17  Am.  Rep.  504;  Gillingham  v.  Ohio,  etc.,  R. 
Co.,  35  W.  Va.  588,  14  8.  E.  243,  51  Am.  &  £ng.  R.  Cas.  222,  29  Am. 
8t.  Rep.  827,  14  It,  R.  A.  798.  But  see  Jackaon  v.  8t.  Louis,  etc., 
R.  Co.,  87  Mo.  422,  56  Am.  Rep.  460.  In  at  least  two  states  statutes 
were  enacted,  at  an  early  date,  by  which  owners  of  every  carriage  or 
vehicle  conveying  passengers  for  hire  were  made  liable  for  injuries 
done  by  the  driver,  whenever  the  driver  was  liable  therefor,  whether 
caused  by  negligence  or  wilful  acts.  1  N.  Y.  Rev.  8tat.,  p.  696,  {  6; 
8aub.  Sl  B.  Wis.  Ann.  Stst.,  J  1595.  In  view  of  a  section  in  the  New 
York  statute  defining  the  term  '^carriage"  the  driver  of  a  street  car 
has  been  held  not  to  be  a  driver  of  a  carriage  within  the  meaning  of 
the  act.  Isaacs  v.  Third  Avenue  R.  Co.,  47  N.  Y.  122,  7  Am.  Rep. 
418.  But,  while  the  liability  of  the  carrier  to  passengers  for  the 
wilful  acts  of  his  servants  is  undoubted,  there  exists  much  confusion 
of  authority  as  to  whether  the  servant's  act  must  be  within  the  scope 
of  his  employment  or  the  line  of  his  duty  in  order  to  charge  the  car- 
rier with  liability.  As  will  appear  later,  in  connection  with  discus- 
sions of  the  carrier's  liability  for  specific  wilful  acts  of  his  servants, 
the  state  of  the  authorities  upon  this  question  is  as  follows :  The  pre- 
ponderance of  authority  is  to  the  effect  that  he  is  responsible  for 
assaults  upon  a  passenger  by  a  servant  if  the  servant  is,  at  the  time, 
engaged  in  executing  the  contract  of  transportation,  although  the 
act  may  not  be  strictly  within  the  servant's  **scope  of  employment" 
or  **line  of  duty"  (see  the  authorities  collected  in  the  note  referred 
to  in  subdivision  Bof  this  section) ;  there  seems  to  be  no  reference  to 
the  question  in  the  cases  which  involve  the  carrier's  liability  to  pas- 
sengers for  insults  by  servants  (see  the  authorities  collected  in  the 
note  referred  to  in  subdivision  C  of  this  section) ;  and  there  are  a 
number  of  dicta  and  a  few  decisions  to  the  effect  that  the  carrier  is 
liable  for  the  false  arrest  and  imprisonment  of  a  passenger  by  a 
servant  only  when  the  servant,  in  effecting  the  wrongful  arrest,  is 
acting  within  the  scope  of  his  employment.  8ee  the  authorities  col- 
lected in  the  note  referred  to  in  subdivision  D  of  this  section.  Why 
the  carrier's  liability  to  passengers  for  assaults  by  servants  and  his 
liability  for  the  false  imprisonment  of  passengers  should  be  governed 
by  different  rules  is  certainly  not  obvious.  It  is  apprehended  that 
the  same  rule  is  to  be  applied  to  determine  the  liability  of  the  carrier 
to  passengers  for  the  wilful  acts  of  his  servants,  whether  the  partic- 
ular act  be  an  assault,  insult,  or  false  arrest  and  imprisonment. 
What  that  rule  should  be  is  sufficiently  indicated  in  the  discussion  of 
the  carrier's  liability  for  assaults  by  servants. 

B.  AS8AULT8  UPON  PASSENGER8. 

It  is  obvious  that  there  is  much  greater  reason  for  holding  a  prin- 
cipal liable  for  an  assault  committed  by  his  servant  when  the  person 
assaulted  sustains  the  relation  of  a  passenger  to  the  principal  than 
when  the  injury  is  to  a  mere  stranger.  In  the  much-cited  case  of  God- 
dard  V.  Grand  Trunk  R.  Co.,  57  Me.  202,  2  Am.  Rep.  39,  an  action  of 
trespass  by  a  passenger  for  an  assault  upon  him  by  the  defendant's 
brakeman,  it  being  contended  by  the  defendant  that  it  was  not  liable 
because  the  brakeman 's  assault  upon  the  plaintiff  was  wilful  and 
malicious,  and  was  neither  directly  nor  impliedly  authorized  by  the 
defendant,  Walton,  J.,  in  delivering  the  opinion  of  the  court,  said: 
**The  fallacy  of  this  argument,  when  applied  to  the  common  carrier 
of  passengers,  consists  in  not  discriminating  between  the  obligation 
which  he  is  under  to  his  passenger,  and  the  duty  which  he  owea  a 
stranger.  It  may  be  true  that  if  the  carrier's  servant  wilfully  and 
maliciously  assaults  a  stranger,  the  master  will  not  be  liable;  but  the 
law  is  otherwise  when  he  assaults  one  of  his  master's  passengers. 
The  carrier's  obligation  is  to  carry  his  passenger  safely  and  properly, 
and  to  treat  him  respectfully,  and  if  he  intrusts  the  performance  of 
this  duty  to  his  servants,  the  law  holds  him  responsible  for  the  man- 
ner in  which  they  execute  the  trust.  The  law  seems  to  be  now  well 
settled  that  the  carrier  is  obliged  to  protect  his  passenger   from  vio- 
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lence  and  insult,  from  whatever  source  arising.  He  is  not  regarded 
as  an  insurer  of  his  passenger's  safety  against  every  possible  source 
of  danger ;  but  he  is  bound  to  use  all  such  reasonable  precaution  as 
hnman  judgment  and  foresight  are  capable  of  to  make  his  passenger's 
joamey  safe  and  comfortable.  He  must  not  only  protect  his  passenger 
agfainst  the  violence  and  insults  of  strangers  and  co-pa^sengers,  but, 
a  fortiori,  against  the  violence  and  insults  of  his  own  servants.  If 
this  duty  to  the  passenger  is  not  performed,  if  this  protection  is  not 
furnished,  but,  on  the  contrary,  the  passenger  is  assaulted  and  in- 
sulted, through  the  negligence  or  the  wilful  misconduct  of  the  car- 
rier's servant,  the  carrier  is  necessarily  responsible."  Accordingly, 
it  is  uniformly  held  that,  generally  speaking,  carriers  of  passengers 
are  liable  for  wilful  and  wanton  assaults  committed  upon  passengers 
by  their  servants.  See  note  to  Birmingham  R.,  etc.,  Co.  z/.  Baird, 
22  Am.  A  Eng.  R.  Cas.,  N.  S.,  909. 

C.  INSULTS  TO  PASSENGERS. 

As  to  the  liability  of  the  carrier  for  insults  to  passengers  by  his 
terrants,  see  note  to  San  Antonio  Traction  Co.  v.  Crawford,  5  R.  R. 
R.  517,  28  Am.  A  Eng.  R.  Cas.,  N.  S.,  517. 

D.  FALSE  IMPRISONMENT  AND  ARREST. 

A  carrier  of  passengers  is  liable  for  the  false  imprisonment  and 
arrest  of  a  passenger  which  is  made,  or  caused  to  be  made,  by  a 
servant  when  acting  within  the  line  of  his  duties  or  the  scope  of  his 
employment.     See  note  to  Brunswick,  etc.,  R.  Co.  v.  Ponder,  ante. 

IV.  SCOPE  OF   EMPLOYMENT. 

A.  IN  GENERAL. 

Since  it  is  well  settled  that  the  carrier  is  liable  for  the  negligence 
of  bis  servants  only  when  acting  within  the  line  of  their  duties  or 
the  scope  of  their  employment,  and  since  the '4ine  of  duty"  and 
"scope  of  employment"  limitation  of  the  carrier's  liability  to  pas-, 
sengers  for  the  wilful  wrongs  of  his  servants  has  not  been  wholly 
abandoned,  it  becomes  important  to  determine  what  acts  are  and 
what  are  not  within  the  scope  of  the  servants'  employment.  It  may, 
generally  speaking,  be  said  that,  from  the  moment  the  contract  be-, 
tween  the  carrier  and  passenger  begins  until  it  ends,  the  official 
actions  of  the  servants  of  the  carrier  touching  the  payment  of  fares« 
or  the  manner  in  which  passengers  shall  conduct  themselves,  or  the 
enforcement  of  the  regulations  prescribed  for  the  conduct  of  the 
transportation — in  short  all  intercourse  between  the  servants  and  pas- 
sengers, naturally  and  legitimately  growing  out  of  the  relationship 
existing  between  them — may  properly  be  said  to  come  within  the 
scope  of  their  employment.  Sherley  v.  Billings,  71  Ky.  147,  8  Am^ 
Rep.  451;  Baltimore,  etc.,  R.  Co.  v.  Barger,  80  Md.  23,  30  Atl.  560, 
45  Am.  St.  Rep.  319,  26  L.  R.  A.  220;  Ramsden  v.  Boston,  etc.,  R. 
Co.,  104  Mass.  117,  6  Am.  Rep.  200. 

B.  INVITING   OR    DIRECTING    PASSENGER    TO    ALIGHT  AT 

DANGEROUS  PLACE. 
Since  the  performance  of  the  duty  of  exercising  care  to  provide 
passengers  with  safe  alighting  places  is  necessarily  reposed  in  the 
conductor,  a  railroad  is  liable  for  the  act  of  k  conductor  in  negligently 
inviting,  directing,  or  otherwise  inducing  a  passenger  to  get  ofif  a 
train  at  a  dangerous  place.  McDonald  v.  Kansas  City,  etc.,  R.  Co., 
127  Mo.  38,  29  S.  W.  848;  Adams  v.  Missouri,  etc.,  R.  Co.,  100  Mo. 
555,  12  S.  W.  637,  13  S.  W.  509,  41  Am.  A  Eng.  R.  Cas.  105;  GriflBth 
V,  Missouri,  etc.,  R.  Co.,  98  Mo.  160,  11  S.  W.  559;  Lewis  v.  Dela- 
ware, etc.,  R.  Co.,  145  N.  Y.  508,  40  N.  E.  248,  affirming  80  Hun 
(N.  7.)  192,  30  N.  T.  Supp.  28;  International,  etc.,  R.  Co.  v.  Smith 
(Tex.  1890),  14  S.  W.  642,  44  Am.  A  Eng.  R.  Cas.  324. 

C.  ASSISTING  PASSENGER  ON  OR  OFF  TRAIN  OR  CAR. 

It  is  well  settled  that  a  railroad  or  street  railway  company  is  liable 
for  the  negligence  of  servants  in  charge  of  a  train  or  car  while  as- 
sisting passenger  to  get  on  or  off.     Pennsylvania   R.  Co.  v-.  Reed,  6a 
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Fed.  694,  9  C.  C.  A.  219,  58  Am.  A  Eng.  R.  Caa.  422;  McCaslin  v.  L«ake 
Shore,  etc.,  R.  Co.,  93  Mich.  553,  53  N.  W.  724,  52  Am.  &  Zng.  R. 
Cas.  290;  Drew  v.  Sixth  Avenue  R.  Co.,  26  N.  Y.  49;  Texas,  etc., 
R.  Co.  V,  Humphries,  20  Tex.  Civ.  App.  28,  48  8.  W.  201 ;  Interna*- 
tional,  etc.,  R.  Co.  v.  Mulliken,  10  Tex.  Civ.  App.  663,  32  S.  W.  152; 
Werner  v.  Chicago,  etc.,  R.  Co.,  105  Wis.  300,  81  N.  W.  416.  When- 
ever it  is  the  duty  of  the  carrier  to  assist  passengers  to  get  on  or  off 
the  vehicle,  the  carrier  is,  if  course,  liable  for  the  negligence  of  a 
servant  who  is  charged  with  the  duty  of  rendering  the  necessary 
assistance.  Western,  etc.,  R.  Co.  v,  Voils,  98  Ga.  446,  26  8.  E.  4S3, 
35  L/.  R.  A.  655;  Pittsburgh,  etc.,  R.  Co.  v.  Gray,  28  Ind.  App.  588, 
64  N.  K.  39,  4  R.  R.  R.  120,  27  Am.  A  Eng.  R.  Cas.,  N.  S.,  120; 
International,  etc.,  R.  Co.  v.  Gilmer,  18  Tex.  Civ.  App.  680,  46  S. 
W.  1028.  And,  even  though  the  carrier  is  under  no  obligation  to 
afford  passengers  personal  assistance  in  getting  on  or  off  the  vehicle* 
if  he  does,  through  his  servants,  undertake  to  assist  passengers,  he 
is  still  liable  for  negligence  involved  in  the  character  of  the  personal 
assistance  furnished.  Missouri,  etc.,  R.  Co.  of  Texas  v.  White  (Tex. 
Civ.  App.  1900),  55  S.  W.  593.  Thus,  whether  a  railroad  company  is 
or  is  not  bound  to  render  assistance  in  taking  passengers  aboard  its 
cars,  it  is  liable  for  the  consequences  of  negligence  in  giving  di- 
rections to  passengers  as  to  the  mode  of  entering.  Allender  v. 
Chicago,  etc.,  R.  Co.,  43  Iowa  276.  A  complaint  alleging  that  the 
conductor  of  defendant's  street  car,  pfter  assisting  plaintiff  to  aliirht 
from  the  car,  stepped  back  upon  the  car  step  and  stood  on  plaintiff's 
skirt,  which  had  not  been  removed  from  the  step,  while  the  car  was 
started,  throwing  plaintiff  down,  and  injuring  her,  has  been  held  to 
state  a  cause  of  action.  Citizens',  etc.,  R.  Co.  v.  Shepherd  (Ind. 
App.  1901),  59  N.  E.  349.  Although  a  passenger  leaves  a  train  at 
an  intermediate  station,  upon  being  mistakenly  informed  by  a 
brakeman,  whose  duty  it  is  to  call  the  stations  and  to  assist  passen- 
gers on  and  off  the  train,  that  it  is  necessary  to  change  cars  at  that 
station,  the  railroad  company  is  responsible  tor  the  negligence  of 
the  brakeman  in  assisting  the  passenger  off  the  train.  International, 
etc.,  R.  Co.  V.  Anderson,  15  Tex.  Civ.  App.  180,  53  S.  W.  606. 

D.  PUSHING  OR  PULLING  PASSENGER  OFF  TRAIN  OR  CAR. 
On  the  ground  that  the  act   of   a  trainman    in   pushing  or  pulling 

a  passenger  from  a  train  or  car  is  within  the  scope  of  his  employ- 
ment, a  railroad  company  is  liable  to  a  passenger  for  injuries  sus- 
tained in  consequence  of  being  negligently  or  wilfully  pulled  or 
pushed  from  a  train  by  the  conductor  (Louisville,  etc.,  R.  Co.  v. 
Wood,  113  Ind.  544,  14  N.  E.  572,  16  N.  E.  197;  Texas,  etc.,  R.  Co. 
V,  Humphries,  20  Tex.  Civ.  App.  28,  48  S.  W.  201),  by  a  brakeman 
(Owens  V,  Kansas  City,  etc.,  R.  Co.,  95  Mo.  169,  8  S.  W.  350,  33  Am. 
A  Eng.  R.  Cas.  524,  6  Am.  St.  Rep.  39;  Werner  v,  Chicago,  etc.,  R. 
Co.,  105  Wis.  300,  81  N.  W.  416),  and  even  by  one  of  the  servants 
in  charge  of  a  sleeping  car.  Louisville,  etc.,  R.  Co.  v.  Ray,  101 
Tenn.  1,  46  S.  W.  554,  11  Am.  A  Eng.  R.  Cas.,  N.  8.,  174.  If  a  pas- 
senger has  boarded  a  moving  train  and  got  safely  on  the  steps  of  one 
of  the  cars,  the  railroad  company  is  responsible  for  the  act  of  one  of 
its  servants  in  pushing  Him  off.  Sharer  v.  Paxon,  171  Pa.  St.  26,  33 
Atl.  120,  2  Am.  A  Eng.  R.  Cas.,  N.  S.,  429. 

E.  DIRECTING    OR   PERMITTING   PASSENGER    TO    ALIGHT 

FROM  MOVING  TRAIN. 
A  railroad  company  is  liable  to  a  passenger,  who  is  not  chargeable 
with  contributory  negligence,  for  injuries  received  in  consequence  of 
being  negligently  permitted  or  directed  to  alight  from  a  moving  train 
bv  the  conductor  (Evansville,  etc.,  R.  Co.  v,  Athon,  6  Ind.  App. 
295,  51  Am.  St.  Rep.  303,  33  N.  E.  469;  Bucher  v.  New  York,  etc.,  R. 
Co.,  98 N.  Y.  128,  21  Am.  A  Eng.  R.  Cas.  361;  Cooper  z/.  Georgia,  etc., 
P.  Co.,  61  S.  Car.  345,  39  S.  E.  543,  16  Am.  A  Eng.  R.  Cas.,  N.  8., 
12),  or  a  brakeman.  Eddy  v,  Wallace,  49  Fed.  801,  52  Am.  A  Eng. 
R.  Cas.  265;  Pittsburgh,  etc.,  R.  Co.  v.  Gray,  28  Ind.    App.   588,    64 
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N.  E-  39,  4  R.  R.  R.  120,  27  Am.  A  Eng.  R.  Cas.,  N.  S.,  120;  Filer  v. 
New  York,  etc.,  R.  Co.,  49  N.  Y.  51,  10  Am.  Rep.  327.  But,  on  the 
other  hand,  it  has  been  held  that  the  act  of  a  brakeman  in  telling 
a  passenger,  who  has  been  carried  by  his  stalion  while  asleep, 
that  the  train  has  just  started  and  that  he  does  not  think 
that  there  is  any  danger  in  getting  off,  does  not  charge  the 
carrier  with  liability  for  injuries  received  by  the  passenger  in  alight- 
ing^. ^'The  contract  of  carriage  having  terminated,  and  the  person 
being  upon  the  train  through  his  own  fault,  the  company  could  become 
liable  only  through  failure  of  its  servants  to  exercise  ordinary  care 
against  inflicting  injury  upon  him.  The  advice  of  a  porter  or  brake- 
man  to  such  person  that  it  would  not  be  dangerous  to  get  off  a  mov- 
ing train  cannot  be  considered  as  the  discharge  of  a  delegated  duty, 
for  no  such  obligation  rested  upon  the  carrier."  Missouri,  etc.,  R. 
Co.  V.  Perry,  8  Tex.  Civ.  App.  78,  27  S.  W.  4%.  And  it  has  been 
held  that  a  declaration  which  stated  in  effect  that  plaintiff  was 
injured  while  alighting  from  a  moving  train  in  obedience  to  the  neg- 
ligent order  of  defendant's  flagman,  but  which  did  not  allege  that 
the  flagman  had  any  authority  to  give  the  direction,  or  that  the 
?i?ing  of  it  was  within  the  scope  of  his  duties,  or  that  he  gave  it  by 
direction  of  the  conductor,  failed  to  state  a  cause  of  action.  Savan- 
nah, etc.,  R.  Co.  V.  Wall,  96  Ga.  328,  23  S.  E.  197. 

F.  GIVING  INFORMATION  TO,    OR    INSTRUCTING,    PASSEN- 
GERS. 

A  railroad  is  responsible  for  the  act  of  its  ticket  agent  in  directing 
a  passenger  to  take  the  wrong  train  (South,  etc.,  R.  Co.  v,  Huffman, 
76  Ala.  492,  52  Am.  Rep.  349),  and  for  the  act  of  its  conductor  in 
negligently  intimating  to  a  passenger,  who  makes  inquiries,  that  she 
is  on  the  right  train,  when,  in  fact,  she  is  on  a  train  which  will  not 
carry  her  to  her  destination.  International,  etc.,  R.  Co.  v.  Gilbert, 
64  Tex.  536,  22  Am.  A  Eng.  R.  Cas.  405.  But,  since  the  control  and 
management  of  a  train  is  ordinarily  vested  in  the  conductor,  whose 
anthority  is  exclusive,  the  unauthorized  acts  of  a  brakeman  as  to 
matters  connected  with  the  movement  of  a  train  is  usually  not  within 
the  scope  of  his  employment.  Thus  the  unauthorized  act  of  a  brake- 
man  on  a  freight  train,  which  was  in  charge  of  a  conductor,  in  telling 
a  passenger,  who  was  riding  on  the  train  for  the  purpose  of  caring 
for  stock,  to  look  after  his  stock,  and  that  the  train,  which  has 
stopped  at  a  station,  would  remain  there  some  time,  has  been  held 
not  to  be  within  the  scope  of  the  brakeman's  authority.  Inter- 
national, etc.,  R.  Co.  V.  Armstrong,  4  Tex.  Civ.  App.  146,  23  S.  W. 
236.  And  since  a  conductor's  duty  to,  and  authority  over,  papsengers 
ia  at  an  end  when  they  have  safely  alighted  from  his  train,  advice, 
information  or  instructions  which  a  conductor  gives  a  passenger, 
who  has  alighted  from  the  train,  usually  is  not  within  the  scope  of 
the  conductor's  employment.  Thus  a  direction  given  by  a  conductor 
to  a  passenger,  who  had  boarded  the  wrong  train  and  was  set  down 
at  a  distance  from  the  station,  as  to  the  course  which  he  should  take 
in  returning  has  been  held  not  to  be  within  the  scope  of  the  con- 
ductor's authority.  Cincinnati,  etc.,  R.  Co.  v.  Carper,  112  Ind.  26, 
13  N.  E.  122,  14  N.  E.  352,  31  Am.  A  Eng.  R.  Cas.  36.  A  passenger 
who,  having  been  carried  past  his  station  while  asleep,  was  set  down 
at  a  distance  therefrom,  at  his  own  request,  has  been  denied  a  recov- 
ery for  injuries  sustained  in  walking  back,  notwithstanding  that  he 
might  have  been  mislead  by  the  conductor  as  to  the  precise  place 
where  the  train  had  stopped ;  the  conductor,  it  was  said,  was  not 
serving  the  company,  but  the  passenger,  in  what  occurred.  Wilson 
V.  New  Orleans,  etc.,  R.  Co.,  68  Miss.  9,  8  So.  330. 

G.  ACTS  CALCULATED,  OR  INTENDED,  TO  ALARM  PAS- 
SENGERS. 

The  act  of  a  brakemap  in  calling  upon  passengers  to  jump  from 
the  train,  when  no  reaidanger  was  imminent,  has  been  held  to  be 
within  the  scope  of  his  employment,  although   the   expressed    duties 
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required  of  him  were  limited,  and,  under  ordinary  circumBtances,  did 
not  include  the  duty  of  directing  passengers,  or  of  managing  the  pas> 
senger  cars.  Ephland  z/.  Missouri,  etc.,  R.  Co.,  137  Mo.  187,  37  S.  W. 
820,  7  Am.  A  Eng.  R.  Cas.,  N.  S.,  579,  59  Am.  St.  Rep.  496,  35  I^.  R. 
A.  107,  rehearing  denied  in  137  Mo.  1%,  38  8.  W.  926,  59  Am.  St. 
Rep.  502,  35  L.  R.  A.  109;  McPeak  v.  Missouri,  etc.,  R.  Co.,  128  Mo. 
617,  30  S.  W.  170,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  226.  And  a  railroad 
company  has  been  held  not  to  be  liable  for  the  act  of  a  baggage  mas- 
ter in  going  into  the  compartment  of  the  car  adjoining  his  own,  at 
the  request  of  the  express  messenger,  for  the  purpose  of  joining  the 
latter  in  having  sport  with  a  boy  who,  through  ignorance  or  mistake, 
had  entered  the  express  compartment,  and  so  frightening  the  boy  by 
threatening  words  and  acts  as  to  cause  him  to  jump  from  the  moving 
train.  Louisville,  etc.,  R.  Co.  v.  Douglass,  69  Miss.  723,  11  So.  933, 
30  Am.  St.  Rep.  582. 

H.  UNINTENTIONAL  ASSAULTS  UPON  PASSENGERS. 

The  act  of  an  engineer  in  negligently  throwing  a  jet  of  water  from 
a  water  tank  upon  a  passenger  has  been  held  to  charge  the  carrier 
with  liability.  Terre  Haute,  etc.,  R.  Co.  v,  Jackson,  81  Ind.  19, 
6  Am.  A  Eng.  R.  Cas.  178.  And  a  street  railway  company  has  been 
held  liable  to  a  passenger  upon  one  of  its  cars  for  injuries  received 
through  the  act  of  the  driver  in  throwing  a  stick  at  boys  who  were 
hanging  on  the  car.  Allen  v.  Galveston,  etc.,  R.  Co.,  79  Tex.  631, 
15  S.  W.  498. 

1.  FALLING  AGAINST,  OR  JOSTLING,  PASSENGERS. 

That  the  negligent  or  wilful  jostling  of  passengers  by  employees. 
is  within  the  scope  of  their  employment  is  illustrated  by  cases  hold- 
ing a  street  railway  company  responsible  for  the  injuries  inflicted 
upon  a  passenger  in  consequence  of  the  conductor  negligently 
stumbling  against  him,  while  engaged  in  collecting  fares  (Whalen  v. 
Consolidated  Traction  Co.,  61  N.  J.  L.  606,  40  Atl.  645, 11  Am.  A  Eng. 
R.  Cas.,  N.  S.,  207,  68  Am.  St.  Rep.  723,  41  L.  R.  A.  836),  holding  a 
street  railway  company  responsible  for  injuries  to  a  passenger,  who, 
while  riding  on  the  front  platform  of  one  of  its  street  cars,  was. 
knocked  off  by  the  conductor  in  attempting  to  get  on  (Gray  v.  Metro- 
politan, etc.,  R.  Co.,  57  N.  Y.  Supp.  58/,  39  N.  Y.  App.  Div.  536), 
holding  a  street  railway  company  liable  for  the  negligence  of  a  driver 
of  one  of  its  street  cars  in  knocking  a  i>assenger  from  the  platform 
in  leaving  the  car,  after  having  given  the  reins  to  another  driver  by 
whom  he  was  relieved  (Commonwealth  v.  Brockton,  etc.,  R.  Co.,  143 
Mass.  501,  10  N.  E.  506,  30  Am.  A  Eng.  R.  Cas.  632),  and  holding  a 
railroad  company  liable  for  the  act  of  a  brakeman  in  wilfully  or 
carelessly  jostling  a  passenger  from'  the  train,  as  he  was  passing 
from  one  car  to  another  to  find  a  seat.  L/Ouisville,  etc.,  R.  Co.  v, 
Kelly,  92  Ind.  371,  13  Am.  A  Eng.  R.  Cas.  1,  47  Am.  Rep.  149.  A 
railroad  company  has  been  held  liable  to  a  passenger  who  was  knocked 
down  and  injured,  while  in  the  central  entrance  to  defendant's  sta- 
tion, in  consequence  of  the  violent  expulsion  of  a  drunken  man  by 
a  servant  who  was  employed  to  care  for  the  men's  waiting  room. 
Gray  v.  Boston,  etc.,  R.  Co.,  168  Mass.  20,  46  N.  E.  397,  8  Am.  A 
Eng.  R.  Cas.,  N.  S.,  481.  In  a  case  in  which  the  evidence  showed 
that  plaintiff,  who  was  a  passenger  upon  defendant's  elevated  train, 
riding  on  the  platform  of  a  car  which  was  so  crowded  that  the  gate 
could  not  be  closed,  was  injured  in  consequence  of  the  guard  striking 
at  a  passenger  with  whom  he  had  become  involved  in  a  quarrel,  caus- 
ing the  crowd  on  the  platform  to  surge  against  plaintiff,  who,  in 
order  to  save  himself  from  being  pushed  off  through  the  open  gate, 
made  a  quick  involuntary  movement  with  his  left  hand  to  catch  the 
railing  behind  him,  thereby  getting  his  arm  caught  between  the 
railings  of  the  car  on  which  he  was  riding  and  the  one  immediately 
following,  it  was  held  that  plaintiff  was  impipperly  nonsuited.  Gra- 
ham V.  Manhattan  R.  Co.,  149  N.  Y.  336,  43  N.  E.  917.  But  in  an 
action  by  a  passenger  who  was  injured,  while  on  the  platform  at  one 
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of  defendant's  stations,  in  consequence  of  the  falling  against  him  of 
one  of  defendant's  servants,  who  was  engaged  in  a  playful  scuffle 
vrith  another  employee,  it  was  held  that  the  conduct  of  the  employees 
was  not  in  the  line  of,  or  fairly  incidental  to,  their  employment. 
Goodloe  V,  Memphis,  etc.,  R.  Co.,  107  Ala.  233,  18  So.  166,  2  Am.  Sl 
Eng.  R.  Cas.,  N.  S.,  444,  54  Am.  St.  Rep.  67,  29  L.  R.  A.  729. 

J.  DIRECTING  PASSKNGER  TO  RENDER  ASSISTANCE. 

The  act  of  a  brakeman  on  a  freight  train,  who  was  invested  with 
DO  control  whatever  over  any  person  on  the  train,  in  directing  a  boy, 
who  was  riding  on  the  train  without  the  consent  of  the  conductor  and 
without  paying  fare,  to  adjust  some  boards  which  were  falling  off 
the  car,  has  been  held  not  to  be  within  the  brakeman 's  scope  of  em- 
ployment. Sherman  v,  Hannibal,  etc.,  R.  Co.,  72  Mo.  62,  4  Am.  & 
Bng^.  R.  Cas.  589,  37  Am.  Rep.  423. 

K.  REFUSING  PASSENGER  ENTRANCE  TO  CAR. 

The  act  of  the  porter  on  a  chair  car,  whose  duty  it  is  to  direct  pas- 
sengers which  car  to  enter,  and  who  carries  the  keys  to  the  car,  in 
refusing  a  passenger  entrance  to  the  car,  is  clearly  within  the  scope 
of  bis  employment.  Texas,  etc.,  R.  Co.  v,  Kingston  (Tez.  Civ. 
App.  1902),  68  S.  W.  518. 

L.  CAUSING  UNNECESSARY  DELAY  IN  TRANSPORTATION. 
The  act  of  a  conductor  in  unnecessarily  holding  his  train  at  an  in- 
termediate station,  and  thereby  causing  an  unreasonable  delay  in  the 
transportation,  is  within  the  scope  of  his  employment,  and  charges 
>the  carrier  with  liability  for  the  consequent  injuries  to  a  passenger. 
Weed  V.  Panama  R.  Co.,  17  N.  Y.  362,  72  Am.  Dec.  474,  affirming  12 
N.  Y.  Super.  Ct.  133. 

M.  MAKING  OVERCHARGE  FOR  TICKET. 

The  act  of  a  ticket  agent  in  making  an  overcharge  for  a  ticket, 
being  done  in  the  discharge  of  the  duties  expressly  committed  to 
him  by  the  railroad  company  employing  him,  is  within  the  scope  of 
hxB  employment,  and  the  company  is  liable  for  the  penalty  imposed 
bj  statute.  St.  Louis,  etc.,  R.  Co.  v,  Ryan,  56  Ark.  245,  19  S. 
W.  839. 

N.  ASSAULTS  UPON  PASSENGERS. 

As  to  when  assaults  committed  by  servants  upon  passengers  are 
and  when  they  are  not  within  the  scope  of  the  employment  of  the 
■ervants,  see  section  III,  D.  of  the  note  appended  to  Birmingham  R., 
etc.,  Co.  V.  Baird,  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  909. 

0.  FALSE  IMPRISONMENT  OF  PASSENGERS. 

In  some  cases  it  has  been  taken  for  granted  that  the  act  of  the  con- 
doctor  of  a  train  in  causing  the  arrest  of  a  passenger  on  a  charge  of 
evading  payment  of  fare  is  within  the  scope  of  the  conductor's  em- 
ployment (Palmer  v.  Maine,  etc.,  R.  Co.,  92  Me.  399,  42  Atl.  800, 
69 Am.  St.  Rep.  513,  44  L.  R.  A.  673;  Krulevitz  z/.  Eastern  R.  Co.,  140 
Biass.  573,  5  N.  E.  500,  26  Am.  A  Eng.  R.  Cas.  118,  143  Mass.  228, 
9N.  £.  613,  28  Am.  &  Eng.  R.  Cas.  138),  and  that  is  undoubtedly 
the  law.  It  has  been  held  that  a  conductor  who  causes  a  passenger 
on  his  train,  with  whom  he  has  had  trouble  in  connection  with  the 
collection  of  fare,  to  be  wrongfully  arrested,  is  acting  within  the 
line  of  his  employment.  Atchison,  etc.,  R.  Co.  v.  Henry,  55  Kan. 
715,41  Pac.  952,  2  Am.  A  Eng.  R.  Cas.,  N.  S.,  418.  29  L.  R.  A.  '465. 
A  street  railway  company  has  been  held  liable  in  damages  to  a  pas- 
senger who,  when  he  presented  a  transfer  which  had,  by  mistake  of 
the  agent  of  a  connecting  road,  been  incorrectly  punched,  was  forci-  ^ 
bly  ejected  by  the  conductor,  and  placed  under  arrest  by  a  policeman 
at  the  conductor's  instance.  Jacobs  v.  Third  Avenue  R.  Co.,  75 
N.  Y.  Supp.  679.  reversing  34  Misc.  (N.  Y.)  512,  69  N.  Y.  Supp.  981. 
The  conduct  of  the  gate-keeper  of  an  elevated  railroad  company  in  re- 
fusing to  allow  a  passenger,  who  had  lost  his  ticket  before  reaching 
his  destination,  to  pass  from  the  'station  platform  to  the  street,  de- 
taining him  and  causing  him  to  be  arrested,   has  been  declared  to  be 
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within  the  gate-keeper's  scope  of  emplojment,  on  the  ground  that  all 
these  acts  were  successive  steps  taken  to  enforce  the  payment  of  fare 
by  the  passenger,  or  to  punish  him  for  refusing  to  do  so.  I#ynch 
I/.  Metropolitan,  etc.,  R.  Co.,  90  N.  Y.  77,  12  Am.  A  Eng.  R.  Cas. 
119,  43  Am.  Rep.  141.  And  it  has  been  held  that  a  carrier  by  water 
is  liable  for  the  act  of  the  captain  of  one  of  its  steamboats,  whose 
duty  it  is  to  collect  fares  from  passengers,  in  handcuffing  and  chain- 
ing a  passenger  to  a  post,  under  the  mistaken  belief  that  he  has  not 
paid  his  fare.  Trabing  v.  California  Navigation,  etc.,  Co.,  121  Cal. 
137,  53  Pac.  644,  8  Am.  A  Eng.  Corp.  Cas.,  N.  S.,  695.  But  in  an 
action  for  malicious  prosecution  it  has  been  held  that,  when  a  street 
railway  conductor  has  been  authorized  only  to  put  delinquent  pas- 
sengers off  his  car,  the  act  of  tne  conductor  in  calling  a  policeman  to 
take  a  passenger  off  the  car  and  to  arrest  him  for  violating  an  ordi- 
nance against  riding  on  street  cars  without  the  payment  of  fare, 
does  not  render  the  carrier  liable.  Little  Rock  Traction,  etc.,  Co.  v. 
Walker,  65  Ark.  144,  45  S.  W.  57,  40  L.  R.  A.  473,  Wood,  J.,  dissent- 
ing. The  act  of  a  street  railway  conductor,  who  has  ejected  a  pas- 
senger from  his  car,  in  causing  the  passenger's  arrest,  by  an  officer, 
immediately  after  the  expulsion,  has  been  declared  to  be  outside  the 
scope  of  his  employment.  **It  cannot  be  inferred,  in  the  absence  of 
testimony,  that  it  is  in  the  course  of  the  employment  of  a  conductor 
of  a  street  cable  car  to  cause  the  immediate  arrest  of  a  former  pas- 
senger for  his  conduct  in  refusing  to  pay  fare  or  to  leave  the  car,  and 
thus  to  take  the  risk  of  being  compelled  to  leave  his  car  in  the  street 
temporarily  unprovided  with  a  conductor."  Lezinsky  v.  Metropoli- 
tan, etc.,  R.  Co.,  88  Fed.  437,  59  U.  S.  App.  588,  12  Am.  A  Eng.  R. 
Cas.,  N.  S.,  55. 

Upon  the  question  as  to  when  the  arrest  of  a  passenger  by,  or  at 
the  instance  of,  a  servant  of  the  carrier,  on  a  charge  of  passing 
counterfeit  money,  is  to  be  deemed  to  be  within  the  scope  of  the 
servant's  employment,  there  is  much  confusion.  It  has  been  held 
that  the  driver  of  a  street  car  is  not  acting  within  the  scope  of  his 
employment  when  he  causes  a  passenger  on  his  car  to  be  arrested  on 
a  groundless  charge  of  passing  counterfeit  money  in  payment  of  his 
fare.  Laffitte  v.  New  Orleans,  etc.,  R.  Co.,  43  La.  Ann.  34,  8  So. 
701,  47  Am.  A  Eng.  R.  Cas.  645,  12  L.  R.  A.  337.  And,  again,  it  has 
been  held  that  a  street  railway  company  is  not  responsil  le  for  the 
act  of  its  superintendent  in  causing  the  arrest  of  a  passenger  for 
depositing  a  counterfeit  coin  in  the  fare  box  on  one  of  its  cars,  in 
the  absence  of  a  showing  that  the  superintendent  was  expressly  au- 
thorized to  procure  the  arrest,  or  that  the  act  was  ratified  or  adopted 
by  the  corporation.  Central  R.  Co.  v.  Brewer,  78  Md.  394,  28  Atl. 
615,  59  Am.  A  Eng.  R.  Cas.  639,  27  L.  R.  A.  63.  But  where  a  special 
agent  or  detective  employed  by  a  railroad  company  for  the  purpose 
of  protecting  the  property  of  the  company,  and  of  ferreting  out  and 
prosecuting  persons  guilty  of  crimes  against  the  company,  had  gen- 
eral instructions  not  to  make  arrests  without  first  consulting  the  local 
attorneys  of  the  road,  but  was,  however,  authorized  to  make  arrests 
when  the  proof  was  strong,  and  there  was  not  time  to  consult  the 
local  counsel,  the  act  of  the  agent  in  causing  the  arrest,  without  con- 
sulting the  company's  local  counsel,  of  a  passenger  who  has  tendered 
a  counterfeit  bill  at  one  of  the  company's  ticket  offices,  was  held  to 
he  within  the  line  of  his  employment.  Eichengreen  v.  Louisville, 
etc.,  R.  Co.,  %  Tenn.  229,  34  S.  W.  219,  3  Am.  &  Eng.  R.  Cas.,  N. 
S.,  453,  54  Am.  St.  Rep.  833,  31  L.  R.  A.  702.  The  conduct  of  a 
ticket  agent  in  declaring  that  a  coin  which  a  passenger  had  given 
him  was  a  counterfeit,  and  demanding  another  coin  in  its  place,  and, 
on  the  refusal  of  the  passenger  to  do  so,  calling  her  a  counterfeiter, 
and  a  common  prostitute,  and  then  detaining  her  at  the  station  while 
search  was  made  for  an  officer,  releasing  her  when  an  officer  could  not 
be  found,  has  been  held  to  be  within  the  scope  of  ^his  employment, 
so  that  the  carrier  was  responsible  for  the  slanderous  words  and  false 
arrest.     In  delivering  the  opinion  of  the  court,  Gray,  J.,  said:  **Here 
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the  agent  was  act iui;  for  his  employers,  and  with  no  other  conceivable 
motive ;  lo»ing  his  temper  and  injuring  and  insulting  the  plaintiff  upon 
the  occasion.  He  believed  that  plaintiff  had  passed  a  counterfeit 
piece  of  monej  upon  him,  and  thus  had  obtained  a  passage  ticket 
and  good  money  in  change.  What  he  did  was  in  the  endeavor  to 
protect  and  to  recover  his  employer's  property;  and  if,  in  his  con- 
duct, he  committed  an  error,  which  was  accompanied  by  insulting 
language  and  the  detention  of  the  person,  the  defendant,  as  his  em- 
ployer, is  legally  responsible  in  an  action  for  damages  for  the  in- 
jnry."  Palmeri  v.  Manhattan  R.  Co.,  133  N.  Y.  261,  30  N.  E.  1001, 
44  N.  T.  S.  K.  894,  53  Am.  &  Kng.  R.  Cas.  56,  28  Am.  St.  Rep.  632, 
16  L.  K.  A.  136,  affirming  60  Hun  (N.  Y.)  579,  39  N.  Y.  S.  R.  23, 
14  N.  Y.  Supp.  468.  But  where  a  ticket  agent,  who  had  been  notified 
bj  the  police  authorities  to  watch  for  men  of  a  certain  description, 
suspected  of  passing  counterfeit  bills,  accepted  from  a  passenger, 
who  applied  for  a  ticket  and  whom  the  agent  thought  was  one  of  the 
counterfeiters,  a  bill  which  he  believed  at  the  time  to  be  a  counter- 
feit, but  which  was  genuine,  and  then  sent  for  a  police  officer,  to 
whom  he  pointed  out  the  passenger,  who  was  then  on  the  station 
platform,  it  was  held  (by  a  divided  court)  that  the  carrier  was  not  re- 
sponsible for  the  false  imprisonment,  because  the  agent  was  not,  in ' 
what  he  did,  acting  within  the  scope  and  line  of  his  duty.  Mulligan 
i.  New  York,  etc.,  R.  Co.,  129  N.  Y.  506,  29  N.  E.  952,  53  Am.  & 
Eng.  R.  Cas.  47,  26  Am.  St.  Rep.  539,  14  L.  R.  A.  791,  reversing  60 
Hun  (N.  Y.)  579,  14  N.  Y.  Supp.  456.  In  the  prevailing  opinion, 
which  was  delivered  by  O'Brien,  J.,  it  was  said:  "Jt  is  quite  clear 
from  the  evidence  that  the  agent  was  first  put  upon  his  guard,  and 
in  fact  set  in  motion,  not  by  any  direction  from  the  defendant,  but 
bjtbe  police.  When  he  took  the  bill  he  knew,  or  at  least  believed,  it 
to  be  a  counterfeit ;  but,  notwithstanding  this,  he  gave  the  plaintiff 
defendant's  property  for  it,  whereas  it  was  his  duty,  considering  him 
merely  as  the  agent  of  the  defendant,  to  refuse  it.  He  did  not  take 
the  bill  in  the  course  of  his  business  as  agent,  but  for  the  purpose  of 
entrapping  persons  that  he  believed  to  be  engaged  in*^he  commission 
of  crimes.  This  may  have  been  laudable  enough  on  his  part  as  a 
citizen  or  as  a  person  aiding  the  police,  but  he  was  not  acting  in  the 
line  of  his  duty  as  defendant's  agent.  If  he  had  been  cheated  or  im- 
posed upon  by  the  plaintiff,  or  if  he  honestly  believed  he  had  been, 
and  then  attempted  to  recover  what  he  had  or  supposed  he  had  lost  by 
the  arrest  of  the  plaintiff,  it  might  then  be  said  that  he  was  engaged 
in  the  protection  of  the  property  and  interest  of  the  defendant,  and 
therefore  acting  within  the  line  of  his  duty.  But  here  a  ticket  agent 
of  a  railroad  deliberately  takes  from  a  person  applying  to  purchase 
a  ticket  what  he  believes  to  be  a  counterfeit  five-dollar  bill, — not,  of 
course,  in  good  faith,  or  in  the  regular  and  ordinary  course  of  his 
bnsiness,  but  for  the  purpose  of  aiding  the  police  in  the  detection  of 
criminals,— and  then  immediately  directs  the  arrest  of  the  person 
from  whom  he  took  the  bill.  Such  an  act  on  his  part  is  not  binding 
on  his  principal.  If  he  was  in  fact  acting  within  the  scope  and  in 
the  line  of  his  duty,  he  would  have  refused  to  receive  what  he  be- 
lieved to  be  counterfeit  money  for  the  property  of  his  principal,  and 
wonld  have  refused  to  part  with  such  property,  except  upon  receipt  of 
what  at  least  he  believed  to  be  good  money.  The  defendant,  as  a 
citizen,  might  with  perfect  propriety  render  to  the  police  such  services 
as  he  could  in  procuring  the  detection  and  arrest  of  persons  engaged 
in  passing  counterfeit  money,  but  it  does  not  follow  that  all  his 
acts  in  that  respect  are  binding  on  the  defendant." 

On  the  ground  that  the  conductor  of  a  train  would  not  be  acting 
within  the  scope  of  his  employment  in  going  out  of  the  train,  and 
forcing  one  into  a  passenger  car  and  carrying  him  off,  if  a  conductor 
knowingly  and  wilfully  participates  in  the  act  of  taking  and  trans- 
porting upon  the  cars,  against  his  will,  one  whom  he  had  no  right 
to  receive  on  the  cars  for  transportation,  he  and  not  the  company, 
wonld  be  liable  for  his  conduct.  Jackson  v,  St.  L/ouis,  etc. ,  R.  Co. , 
87  Mo.  422,  25  Am.  &  Eng.  R.  Cas.  327,  56  Am.  Rep.  460. 
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V.  WHO    ARE    SERVANTS. 

A.  IN  GENERAL. 

It  is  sometimea  a  matter  of  difficulty  to  determine  who  are  servants 
of  the  carrier  within  the  rule  which  charg^es  the  carrier  with  liability 
for  the  acts  or  omissions  of  his  servants.  In  this  connection  it  is  to 
be  observed  that  the  carrier  is  liable  not  only  for  the  acta  and  omis- 
sions of  a  servant  in  the  strict  sense  of  those  whom  he  employs  to 
render  personal  service  otherwise  than  in  pursuit  of  independent 
callings,  and  over  whom  he  has  the  sole  power  of  direction  and  con- 
trol, but  that  he  may  sometimes  be  required  to  respond  in  damages 
to  passengers  who  are  injured  in  consequence  of  the  acts  and  omis- 
sions of  persons  who  are  not  his  servants  in  the  strict  sense  of' the 
term. 

B.  INDEPENDENT  CONTRACTORS    AND    THEIR   SERVANTS. 
Since  the  rule  of  respondeat  superior  rests  upon  the  control  which 

the  superior  has  a  right,  and  is   bound,    to  exercise  over  the  acts  of 
his  subordinates,  it  follows,  that  as  to  those  undertakings  which  may 
properly  be  devolved  upon  others  the  employer   is  not  liable  to  third 
persons   for   the   acts   of  an   independent  contractor,  over  whom  he 
never  has  the  necessary  control,    nor   is   he  liable  for  the  acts  of  the 
employees  and  servants  of  the  independent  contractor,   including  hia 
own  servants  whom  he  has  placed  under  the  contractor's  exclusive  con- 
trol.   But,  since  the  duties  which  a  carrier  owes  to  his  passengers  are 
positive  duties  imposed  by  law,  so  that  the  carrier  cannot  relieve  him- 
self from  liability  for  a  breach  thereof,  the  carrier  is  liable  for  the  acta 
and  omissions  of  the  servants  of  an  independent   contractor,    who  is 
employed  to  discharge  any  of  the  duties  which  the  carrier  owes  to  his 
passengers.     Barrow  S.  S.  Co.  v*   Kane,  88   Fed.    197,  59  U.  S.  A  pp. 
574;  Carrico  v.  West  Virginia,  etc.,  R.    Co.,    39   W.    Va.  86,  19  S.  E. 
571,  24  L.  R.  A.  SO.     But  see  Wolf  v.  Third  Avenue  R.   Co.,  74  N.  Y. 
Supp.  336,  67  N.  T.  App.  Div.   605.     Accordingly   a   steamship  com- 
pany is  liable  for  an  assault  upon  a  passenger  by  the  servants  of  an  in- 
dependent contractor  who  is  employed    to   transport    the   company's, 
passengers  from  the  shore,  by  tugs  or  tenders,    and   place   them   on 
shipboard.     Barrow     8.    S.    Co.    v.    Kane,    88   Fed.    197,    59    U.    S. 
App.  574.     And  it  is  no  defense  to  an  action   by  a   passenger  for  in- 
juries caused  by  the  obstruction    of  the   track   by   work  being  done 
thereon,  that  the  obstruction    resulted    from    the   negligence  of   an 
independent  contractor.     Virginia,  etc.,  R.  Co*    v,   Sanger,  15  Gratt. 
(Va.)  230;  Carrico  v.  West    Virginia   R.  Co.,    39  W.  Va.  86,  19  S.  E. 
571,  24  L.  R.  A.  50.     When  the  engine  of  a   railroad   company  is  de- 
tached from  one    of  its  trains   before  reaching  a   passenger  station, 
and  an  engine  of  a  terminal  company  is  attached    for  the  purpose  of 
completing  the  transportation,  the  carrier  is  liable  for  the  negligence 
of  the  terminal  company  and    its   servants.     Keep    v,   Indianapolis, 
etc.,  R.  Co.,  10  Fed.  454. 

It  has  been  held  that  the  agent  of  the  owner  of  a  street  railway, 
wlio  is  employed  to  run  a  car  over  the  road  and  to  employ  a  driver, 
is  not  an  independent  contractor.  Jensen  v,  Barbour,  15  Mont.  582, 
39  Pac.  906.  And  it  has  been  held  that,  although  a  railroad  company 
placed  the  repair  of  a  bridge  leading  to  one  of  its  stations  in  the 
hands  of  an  indepenuent  contractor,  the  doctrine  of  independent  con- 
tractors did  not  apply  where  the  company  undertook  to  use  the  bridge 
before  the  repairs  were  completed.  Gilmore  v,  Philadelphia,  etc., 
R.  Co.,  154  Pa.  St.  375,  25  Atl.    774,  56  Am.  &  Eng.  R.  Cas.  279. 

C.  CONSTRUCTION  COMPANIES. 

While  a  railroad  or  street  railway  company  may  contract  for  the 
construction  of  its  road,  it  cannot  escape  liability  for  injuries  to 
passengers  caused  by  the  negligence  of  another,  whom  it  permits  or 
allows  to  use  the  road  for  the  purposes  of  traffic.  In  such  case,  as 
regards  the  public,  those  who  operate  the  road  must  be  regarded  as 
the  agents  of  the  corporation.  Hence,  when  a  railroad  or  street  rail* 
way  is  operated  for  the  carriage  of  passengers  by  a  construction  com- 
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paay  for  a  limited  period  after  the  completion  of  tlie  road,  the  owner 
of  the  road  and  franchise  is  responsible  to  the  pasaeng^ers  for  the 
negltg^ence  of  the  construction  company.  Chattanooga,  etc.,  R.  Co. 
7.  Liddell,  85  6a.  482,  11  S.  E.  853,  21  Am.  St.  Rep.  169;  Cog^swell  v. 
West  Street,  etc.,  R.  Co.,  5  Wash.  46,  31  Pac.  411,  52  Am.  &  Cng.  R. 
Cas.  500.  Even  if  a  construction  company  engages  in  the  carriage 
of  passengers  before  the  road  has  been  completed  and  while  it  is  still 
in  fall  possession  of  the  road,  the  owner  of  the  franchises,  who  con- 
sents to  the  carrying  on  of  the  passenger  trafSc,  is  not  relieved  of 
liability  to  the  passengers.  Lakin  v,  Williamette,  etc.,  R.  Co.,  13 
Ore.  436,  11  Pac.  68,  26  Am.  A  Eng.  R.  Cas.  61]r,  57  Am.  Rep.  25. 
And  it  has  been  held  that  if  a  railroad  company  furnishes  a  train  to 
a  construction  company  for  the  purpose  of  transporting  construction 
material,  and  the  train  is  run  by  persons  who  are  employed  and  paid 
by  the  railroad  company,  which  alone  has  the  power  of  selection  and 
discharge,  the  company  is  responsible  to  a  passenger  riding  on  a  pass, 
given  him  by  the  contractors,  for  injury  received  through  the  negli- 
gence of  those  operating  the  train,  even  though  the  contractors  have 
the  right  to  determine  when,  where  and  to  what  extent  supplies  shall  be 
transported,  and  to  that  extent  have  the  control  of  the  company's  train 
and  employees.  Burton  v,  Galveston,  etc.,  R.  Co.,  61  Tex.  526,  21  Am. 
h  Eng.  R.  Cas.  218.  But  a  railroad  company  which  furnishes  a  train 
to  an  independent  contractor  for  the  construction  of  its  road  to  be 
used  in  carrying  on  the  work  of  construction,  is  not  liable  to  a  pas- 
senger, whom  the  construction  company  undertakes  to  carry  but  with 
whose  transportation  the  railroad  company  has  nothing  to  do,  fcr'the 
negligence  of  an  engineer  in  charge  of  the  train,  who  is  neither  em- 
ployed nor  paid  by  the  railroad  company.  Scarbrough  v,  Alabama, 
etc.,  R.  Co.,  94  Ala.  497,  10  So.  316.  And  where  a  passenger  is  car- 
ried on  a  construction  train  operated  by  independent  contractors  for 
the  building  of  the  road,  without  the  knowledge  of  the  railroad  com- 
pany, and  against  its  express  prohibition,  the  railroad  company  is 
not  liable  to  the  passenger  for  injuries  sustained  through  the  negli- 
gence of  the  construction  company.  Cunningham  v.  International, 
etc.,  R.  Co.,  51  Tex.  503,  32  Am.  Rep.  632. 

B.  PERSONS  IN  CHARGE  OF  SLEEPING,  .OR  PALACE,  CARS. 
Although  a  sleeping  or  palace  car,  which  is  run  in  connection  with 
a  passenger  train,  is  not  owned  by  the  railroad  company  but  by  a 
separate  company,  which  has  its  own  servants  in  charge  thereof,  the 
persons  in  charge  of  the  car  are  nevertheless  to  be  regarded  and 
treated,  in  respect  to  all  matters  pertaining  to  the  safety  of  passen- 
gers, as  servants  of  the  railroad  company ;  for  the  law  will  not  per- 
mit a  railroad  company,  engaged  in  the  business  of  carrying  persons 
fot  hire,  through  any  device  or  arrangement  with  a  sleeping-car 
company,  whose  cars  are  used  by  the  railroad  and  constitute  a  part 
of  the  train,  to  evade  the  duties  imposed  upon  it  by  law.  Accord- 
ingly railroad  companies  are  held  responsible  for  the  negligence  of 
persons  in  charge  of  a  palace  or  sleeping  car  ( Airey  v,  Pullman  Palace 
Car  Co.,  50  La.  Ann.  648,  23  So.  512,  11  Am.  &  Eng.  R.  Cas.,  N. 
S.,  836),  and  for  their  wilful  acta  (Louisville,  etc.,  R.  Co.  v,  Ray, 
101  Tenn.  1,  46  S.  W.  554,  11  Am.  A  Eng.  R.  Cas.,  N.  S.,  174),  in- 
cluding assaults  upon  passengers.  Williams  z/.  Pullman  Palace  Car 
Co.,  40  La.  Ann.  417,  4  So.  85,  33  Am.  A  Eng.  R.  Cas.  414,  8  Am. 
St.  Rep.  538;  Thorpe  v.  New  YorK,  etc.,  R.  Co.,  76  N.  Y.  402,  32 
Am.  Rep.  325,  affirming  13  Hun  (N.  Y.)  70;  Dwindle  v.  New  York, 
etc.,  R.  Co.,  120  N.  Y.  117,  44  Am.  &  Eng.  R.  Cas.  384,  17  Am.  St. 
Rep.  611,  8  L.  R.  A.  224,  reversing  45  Hun  (N.  Y.)  139. 

E.  SERVANTS  INVESTED  WITH  AUTHORITY  OP  PEACE 
OFFICERS. 
The  fact  that  a  person  who  is  employed  by  a  carrier  has,  by  statute 
or  special  appointment,  been  invested  with  the  duties  and  powers  of 
a  police  officer,  does  not  affect  his  status  as  a  servant  of  the  carrier, 
and  does  not  relieve  the  carrier  from  liability  for  his  tortious  acts 
done  within  the  scope  of  his  employment.     Brill    v,    Eddy,    115   Mo. 
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596,  22  8.  W.  488.  Thus,  a  railroad  company  is  liable  for  the  false 
arrest  of  a  passenf^er  by  its  station  agent  or  conductor,  although 
they  are,  by  statute,  made  conservators  of  the  peace.  King  v,  Illi- 
nois, etc.,  R.  Co.,  69  Miss.  245,  10  So.  42;  Gillingham  v»  Ohio  River 
R.  Co.,  35  W.  Va.  588,  14  S.  E.  243,  51  Am.  &  Eng.  R.  Cas.  222,  29 
Am.  St.  Rep.  827,  14  L.  R.  A.  798.  And  a  railroad  company  is  lia- 
ble for  an  assault  upon  a  passenger  by  an  employee  in  its  station, 
whose  duty  it  is  to  look  after  passengers,  although  he  may  be  clothed 
with  the  authority  of  a  police  officer.  Texas,  etc.,  R.  Co.  v.  Bowlin 
(Tex.  Civ.  App.),  32  S.  W.  918. 

F.  ASSISTANTS  ENGAGED  BY  SERVANTS. 

The  carrier  may  be  responsible  for  the  negligence  of  a  person  whom 
a  servant  of  the  carrier  procures  to  aid  him  in  his  work.  A  railroad 
company  has  been  held  liable  for  the  negligence  of  a  person  who  was 
placed  on  board  an  engine  by  a  station  agent,  having  no  authority 
to  hire  men,  for  the  purpose  of  learning  the  road,  and  who  was  left 
in  charge  of  the  engine  by  the  regular  engineer.  Lakin  v,  Oregon, 
etc.,  R.  Co.,  15  Ore.  220,  15  Pac.  641,  34  Am.  &  Eng.  R.  Cas.  500. 
The  proprietors  of  a  stage  coach  have  been  held  liable  for  the  neg- 
ligence of  a  passenger  who  was  permitted,  by  them  or  by  the  regular 
driver,  to  drive  the  coach.  Tuller  v.  Talbot,  23  111.  357,  76  Am.  Dec. 
695.  The  owner  of  a  street  railway  has  been  held  liable  for  the  neg- 
ligence of  a  driver  of  a  street  car,  who  had  been  employed  by  an 
agent,  whom  the  owner  had  engaged,  for  a  stipulated  monthly  pay- 
ment, to  run  the  car  over  the  line,  and  to  furnish  a  driver.  Jensen 
V,  Barbour,  15  Mont.  582,  39  Pac.  906.  A  railroad  company  has  been 
held  liable  for  an  assault  upon  a  passenger  by  a  person  who  was 
temporarily  left  in  charge  of  the  ticket  office  by  the  regular  ticket 
agent.  Fick  v,  Chicago,  etc.,  R.  Co.,  68  Wis.  469,  60  Am.  Rep.  878, 
34  Am.  &  Eng.  R.  Cas.  378.  If,  by  custom  among  street  railway 
employees,  known  and  assented  to  by  the  company,  those  who  are  on 
duty  are  in  the  habit  of  calling  for  and  receiving  assistance  from 
those  who  are  not  at  the  time  on  duty,  and  an  employee  ufiF  duty* 
thus  called  upon,  undertakes  to  render  the  assistance  asked,  he  will 
be  regarded  a%  in  the  employ  of  the  company  for  such  service ;  and, 
if  he  negligently  abandons  the  work  before  completing  it,  whereby 
injuries  to  a  passenger  occur,  the  company  will  be  liable.  Leaven- 
worth, etc.,  R.  Co.  V,  Cusick,  60  Kan.  590,  5/  Pac.  519,  72  Am.  St. 
Rep.  374.  It  has  been  held  that  where  a  passenger  is  carried  beyond 
the  point  of  her  destination  through  the  negligence  of  one  of  the 
conductors  of  defendant  railway  company,  the  conductor,  in  the  ab'^ 
aence  of  express  authority,  cannot  constitute  the  proprietor  of  a  hotel, 
who  is  entirely  unconnected  with  the  company,  its  agent  for  the 
purpose  of  providing  safe  and  comfortable  lodgings  for  the  passenger 
until  she  can  return  on  the  company's  train  to  her  destination,  and, 
therefore,  the  company  is  not  liable  for  injuries  sustained  by  the 
passenger,  while  at  the  hotel,  in  consequence  of  the  negligence  of  the 
proprietor.  Central  of  Georgia  R.  Co.  v.  Price,  106  Ga.  176,  32  S.  £. 
77,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  283,  43  L.  R.  A.  402. 

Q.  SERVANTS  EMPLOYED  JOINTLY  BY  SEVERAL  MASTERS. 
Applying  the  rule  that  when  a  servant  is  employed  by  two  or  more 
masters  to  do  work  for  all  in  common,  any  one  of  them  may  be  liable 
for  a  tort  of  the  servant  which  is  within  the  scope  of  his  employment, 
it  has  been  held  that  when  a  station  is  used  in  common  by  more  than 
one  railroad  company,  each  company  is  liable,  at  least  to  its  own 
passengers,  for  the  tortious  acts  of  the  station  employees  done  within 
the  scope  of  their  employment.  Illinois,  etc.,  R.  Co.  v.  King,  69 
Miss.  852,  13  So.  824;  Penfield  v.  Cleveland,  etc.,  R.  Co.,  26  N.  Y. 
App.  Div.  413,  50  N.  Y.  Supp.  79.  And  when  a  bridge  company  em- 
ploys a  railroad  company  to  take  trains  over  its  bridge,  so  that  the 
two  companies  act  together  in  the  transportation  of  passengers  over 
the  bridge,  the  railroad  company  is  liable  for  the  tortious  acts  of  a 
servant  of  the  bridge  company  whom  it  permits  to  control  the  move- 
ments of  one  of  its  trains.     Union  R.  &  Transit  Co.  v,  Kallaher,  114 
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Dl.  325,  2  N.  B.  77.  But  where  the  ticket  ag^ent  at  a  union  station 
giyea  a  passeng^er,  who  applies  for  transportation  over  one  road,  the 
ticket  of  a  different  road,  the  company  whose  ticket  is  issued  is  not 
liable  for  the  agent's  mistake,  since  the  breach  of  duty  is  that  of 
the  company  whose  ticket  is  desired.  Scott  v.  Cleveland,  etc.,  R. 
Co.,  144  Ind.  125,  43  N.  E.  133,  32  L.  R.  A.  154. 

H.  SERVANTS  OF  LESSORS  OR  LESSEES. 

A  railroad  company  which  runs  its  trains  over  the  road  of  another 
company,  under  a  contract  or  license,  is  liable  to  its  passengers  for 
the  negligence  of  the  servants  of  the  licensing  company.  Murray  v. 
Uhigh  Valley  R.  Co.,  66  Conn.  512,  34  AtL  506,  32  L.  R.  A.  539; 
Railway  Co.  v.  Peyton,  106  111.  534;  McElroy  v.  Nashua,  etc.,  R.  R. 
Corp.,  4  Cush  (Mass.)  400,  50  Am.  Dec.  794.  See  Brady  v.  Chicago, 
etc.,  R.  Co.,  114  Fed.  100.  And,  on  the  other  hand,  a  railroad  com- 
pany which  allows  its  track  to  be  used  by  another  company  is  liable 
to  its  passengers  for  the  negligence  of  the  servants  of  the  latter  com- 
pany while  running  Irains  over  the  road.  Central  Trust  Co.  v.  Den- 
ver, etc.,  R.  Co.,  97  Fed.  239,  38  C.  C.  A.  143.  See  Chicago,  etc.,  R. 
Co.  V,  Martin,  59  Kan.  437,  53  Pac.  461,  12  Am.  &  Eng.  R.  Cas., 
N.  S.,  4. 

L  SERVANTS  OF  RECEIVERS. 

A  railroad  company  whose  business  has  been  in  the  hands  of  a  re- 
ceiver, will  not,  in  the  absence  of  a  statute  imposing  liability,  be 
responsible  for  the  tortious  acts  of  the  receiver's  servants  on  resum- 
ing control  of  the  road.  Hence  where  the  ticket  agent  in  the  employ 
of  the  receiver  of  a  railroad  issued  the  wrong  ticket  to  an  intending 
passenger,  who,  on  attempting  to  use  it  after  the  railroad  company 
had  resumed  control  of  the  road,  was  ejected  from  the  train,  it  was 
held  that  the  passenger  could  not  recover  against  the  company  as  for 
a  wrongful  expulsion.  Godfrey  v,  Ohio,  etc.,  R.  Co.,  116  Ind.  30,  18 
N.  E.  61,  37  Am.  &  Eng.    R.  Cas.  8. 

J.  PILOTS. 

A  carrier  by  water  is  liable  for  the  negligence  of  his  pilot,  not- 
withstanding that  the  engagement  of  a  pilot  is  compulsory,  and  that 
he  must  be  selected  from  among  those  who  are  licensed  by  the  gov- 
ernment; *'the  doctrine,  that  the  owners  are  responsible  for  the  acts 
of  their  agents  and  employees,  ought  not  to  be  discarded  because 
the  selection  of  a  pilot  by  the  owner  is  limited  to  those  who,  by  the 
state,  have  been  found  by  examination  to  possess  the  requisite  knowl- 
edge of  the  difficulties  of  local  navigation,  and  the  requisite  skill  to 
conduct  a  vessel  through  them."  Sherlock  v.  Ailing,  93  U.  S.  99,  2S 
L.Kd.  819. 

K.  POSTAL  AGENTS. 

Since  United  States  postal  agents,  who  are  carried  on  mail  trains, 
are  under  the  exclusive  control  of  the  government,  a  railroad  company 
is  not  liable  for  the  consequences  of  their  negligence.  It  has  been 
ao  held  in  actions  for  injuries  to  employees  and  licensees.  Poling  v. 
Ohio  River  R.  Co.,  38  W.  Va.  645,  18  S.  E.  782,  24  L.  R.  A.  215; 
Muster  v.  Chicago,  etc.,  R.  Co.,  61  Wis.  325,  21  N.  W.  223,  18  Am.  & 
Eng.  R.  Cas.  113,  49  Am.  Rep.  41.  But  in  actions  by  passengers  to 
recover  for  injuries  received,  while  at  railway  stations,  by  being 
struck  by  mail  pouches  thrown  from  moving  trains,  it  has  been  held 
that  a  railroad  company  is  liable  for  its  own  negligence  in  failing 
to  prevent  the  practice,  even  if  it  has  to  stop  its  trains  at  the  stations. 
Snow  V.  Fitchburg  R.  Co.,  136  Mass.  552, 18  Am.  &  Eng.  R.  Cas.  161,  49 
Am.  Rep.  40;  Carpenter  v,  Boston,  etc.,  R.  Co.,  97  N.  Y.  494,  21  Am. 
&  Eng.  R.  Cas.  331,  49  Am.  Rep.  540.  See,  also,  section  IT,  4,  h,  (3), 
of  note  appended  to  Muhlhause  v,  Monongahela  St.  R.  Co. ,  2  R.  R. 
R.  131,  25  Am.  A  Eng.  R.  Cas.,  N.  8.,  131. 

L.  SURGEON  EMPLOYED  BY  CARRIER. 

When  a  carrier  by  water  provides  a  surgeon  to  treat  passengers 
who  may  become  sick  or  meet  with  accidents,  he  discharges  his  duty 
to  his  passengers^  by  selecting  a  reasonably   competent    man   for  the 
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office,  and  is  liable  only  for  a  failure  to  do  so,  and  not  for  the  negrii- 
gence  of  the  surg^eon  employed.  This  is  the  rule  whether  the  carrier 
employs  the  surgeon  voluntarily  (Laubheim  v*  Netherland  S.  S.  Co., 
107  N.  Y.  228,  13  N.  E.  781,  1  Am.  St.  Rep.  815,  affirming  51  N.  Y. 
Super.  Ct.  467),  or  in  compliance  with  an  express  statutory  require- 
ment. O'Brien  v.  Cunard  6.  S.  Co.,  154  Mass.  272,  28  N.  B.  266, 
13  L.  R.  A.  329;  Allan  v.  State  S.  S.  Co.,  132  N.  Y.  91,  30  N.  K.  482, 
28  Am.  St.  Rep.  556,  15  L.  R.  A.  166,  reversing  55  Hun  (N.  Y.)  803, 
8  N.  Y.  Supp.  803.  Similarly,  it  has  been  held  that  a  railroad  com- 
pany, which  assumes  to  furnish  a  physician  to  treat  a  passenger  who 
has  been  injured  in  an  accident,  is  bound  to  exercise  care  to  select  a 
competent  man,  but,  having  done  so,  is  not  liable  for  his  negligence 
in  treating  the  passenger.  Secord  v.  St.  Paul,  etc.,  R.  Co.,  18 
Fed.  221. 

Of  course,  a  steamship  company  will  not  be  liable  as  for  an  as- 
sault committed  by  its  servant,  on  account  of  the  vaccination  of  a 
passenger  by  the  ship's  surgeon,  where  the  passenger  made  no  re- 
sistance but  her  behavior  indicated  consent.  O'Brien  v,  Cunard  8. 
S.  Co.,  154  Mass.  272,  28  N.  B.  Rep.  266,  13  L.  R.  A.  329. 

Thbodor  Mbgaardbn. 


Mobile  St.  Ry.  Co.  v.  Waiters. 

{Supreme  Court  of  Alabama^  Nov,  27,  igoi,) 
[33  So.  Rep.  42.] 

Ejection  of  Passenger— Fare— Legal  Tender. 

A  coin  issued  by  authority  of  law  to  circulate  as  money  is  not  de* 
prived  of  the  quality  of  legality  merely  by  being  worn  in  the  process 
of  circulation,  so  long  as  it  is  not  appreciably  diminished  in  weight, 
and  retains  the  appearance  of  a  coin  duly  issued  from  the  mint. 

Same — Same — Same — Issues. 

In  an  action  against  a  street  railroad  company  for  ejection  of  a 
passenger,  defendant's  plea  alleged  that  plaintiflf  tendered  to  the  con- 
ductor a  coin,  as  a  fare,  so  worn  that  the  conductor  could  not  tell 
whether  it  had  originally  been  a  coin  of  the  United  States  govern- 
ment or  not,  and  that,  when  the  conductor  declined  to  receive  the 
coin,  plaintiff  declined  to  pay  his  fare  with  any  other  money,  and 
was  ejected :  held  that,  irrespective  of  whether  the  plea  was  a  good 
defense,  it  put  in  issue  the  condition  of  the  coin. 

Same — Same —  Same — Same. 

Where,  in  an  action  against  a  street  railroad  for  ejection  of  a 
passenger  from  a  street  car,  the  allegations  of  the  plea  put  in  issne 
whether  the  conductor,  owing  to  the  condition  of  the  coin  offered  as 
fare,  could  determine  it  legal  tender,  and  the  conductor  testified  that 
he  could  not  tell  the  coin  from  a  piece  of  tin,  it  was  error  to  instruct 
that,  if  the  coin  tendered  were  legal  tender,  plaintiff  could  recover, 
as  ignoring  the  plea  of  defendant. 

Same — Same — Same — Evidence. 

In  an  action  against  a  street  railroad  for  ejection  of  a  passenger, 
the  defense  was  that  the  coin  tendered  as  fare  was  so  worn  that  the 
conductor  could  not  determine  it  legal  tender.  The  conductor,  as  a 
witness,  while  denying  that  the  dime  exhibited  in  evidence  was  the 
same  that  was  offered  for  plaintiff's  fare,  testified  that  the  coin  so 
exhibited  was  a  good,  visibly  lettered  dime :  held^  that  the  court  was 
justified  in  charging  on  the  assumption  that  the  dime  introduced  was 
of  legal-tender  quality. 
Same— Same —Same — Transmission  of  Coin  to  Appellate  Court. 

Supreme  court  rule  27  authorizes  transmission  to  the  supreme  court 
for  inspection  of  original  papers  used  in  evidence :  held^  that  the  rule 
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does  not   authorize  the  supreme  court  to  inspect  a  coin  in  evidence, 

aad  transmitted  on  appeal,  to  determine  its  character. 

Evidence. 

In  action  ag^ainst  a  street  railroad  for  ejection  of  a  passenger  on 
the  ground  that  fare  tendered  was  not  iegal  tender,  an  objection  to  a 
question  to  plaintiff  as  to  where  he  got  money  to  pay  his  fare  after 
he  was  put  off  should  have  been  sustained. 

Appeal  from  circuit  court,  Mobile  county;  Wm.  S.  Ander- 
son, Judge. 

Action  by  John  L.  Watters  against  the  Mobile  Street  Rail- 
way Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Reversed. 

This  action  was  brought  by  the  appellee,  John  L.  Watters, 
against  the  appellant,  the  Mobile  Street  Railway  Company,  to 
recover  $2,oao  damages  for  the  alleged  wrongful  ejection  of  the 
plaintiff  from  one  of  the  street  cars  owned  and  operated  by 
defendant  in  the  city  of  Mobile.  It  was  averred  in  the  com- 
plaint that  the  plaintiff  boarded  one  of  the  defendant's  cars  as 
a  passenger,  and,  when  the  cpnductor  on  said  car  demanded 
his  fare  from  the  plaintiff,  that  he  tendered  him  one  dime,  in 
United  States  currency ;  that  said  conductor  refused  to  accept 
said  dime,  and,  on  the  failure  of  the  plaintiff  to  pay  his  fare 
with  any  other  money,  the  conductor  compelled  him  to  get  off 
of  the  car,  whereby  he  suffered  great  inconvenience,  delay, 
humiliation,  and  anxiety  of  mind.  The  defendant  pleaded  the 
general  issue,  and  also  a  special  plea,  numbered  4,  which  is 
sufiBciently  set  forth  in  the  opinion.  The  facts  of  the  case 
necessary  to  an  understanding  of  the  decision  on  the  present 
appeal  are  sufficiently  stated  in  the  opinion.  Upon  the  intro- 
duction of  all  the  evidence,  the  court,  of  its  own  motion,  gave  to 
the  jury,  as  a  part  of  its  general  charge,  the  following  instruc- 
tion: "If  the  evidence  reasonably  satisfied  your  minds  that 
the  plaintiff  tendered  legal  coin  of  the  United  States  in  pay- 
ment of  his  fare,  and  the  conductor  refused  to  take  it,  and 
ejected  the  plaintiff,  the  plaintiff  would  be  entitled  to  recover.  '* 
The  defendant  separately  excepted  to  the  giving  of  this  charge 
by  the  court,  and  also  separately  excepted  to  the  court's  giving 
at  the  request  of  the  plaintiff  the  following  written  charges: 
*'(i)  If  the  jury  are  reasonably  satisfied  from  the  evidence  that 
the  silver  dime  in  evidence  is  the  same  dime  offered  to  the 
conductor  of  defendant's  car,  that  the  said  conductor  declined 
to  receive  the  said  dime,  and  that  plaintiff  was  thereupon 
compelled  to  leave  the  said  car,  they  should  find  for  the  plain- 
tiff. (2)  If  the  dime  introduced  in  evidence  is  the  same  dime 
tendered  to  the  conductor  of  defendant's  car,  it  was  the  duty 
of  the  said  conductor  to  receive  the  same  in  payment  of  plain- 
tiff's fare.  (3)  The  court  charges  the  jury  that  the  dime  intro- 
duced in  evidence  is  legal-tender  coin  of  the  United  States  for 
the  amount  of  ten  cents."  The  defendant  requested  the  court 
to  give  to  the  jury   the  following  written  charge,  and  duly  ex- 
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cepte'd  to  the  court's  refusal  to  give  the  same  as  asked:  ''The 
court  charges  the  jury  that,  if  they  believe  all  of  the  evidence, 
you  ought  to  find  a  verdict  for  the  defendant."  There  were 
verdict  and  judgment  for  the  plaintiff,  assessing  his  damages 
at  $120.93.  The  defendant  appeals,  and  assigns  as  error  the 
several  rulings  of  the  trial  court  to  which  exceptions  were 
reserved. 

Gregory  L.  &  H.  T.  Smith  and  Phares  Coleman,  for  appel- 
lant. 
Edward  M.  Robinson,  for  appellee. 

SHARPE,  J.  By  the  fourth  plea  it  is  set  up  as  a  defense 
to  the  action  that  *'the  plaintiff  got  upon  the  car  of  defend- 
ant, and,  when  the  defendant's  conductor  demanded  his  fare, 
he  tendered  to  the  conductor  in  payment  of  said  fare  a  coin 
which  was  so  much  worn  that  the  stamping  thereon  could  not 
be  seen  with  sufficient  distinctness  to  enable  the  conductor  to 
tell  whether  it  had  originally  been  a  coin  of  the  United  States 
government  or  not ;  and,  when  the  said  conductor  declined  to 
receive  this  fare  in  compensation  for  its  ride,  the  plaintiff 
declined  to  pay  his  fare  with  any  other  money,  wherefore  he 
was  ejected."  These  averments  do  not  put  in  issue  the 
legality  of  the  coin  in  question.  A  coin  issued  by  authority 
of  law,  to  circulate  as  money,  is  not  deprived  of  the  quality  of 
legality  merely  by  being  worn  in  the  process  of  circulation ; 
nor  does  a  silver  coin  by  such  wear  lose  its  quality  as  legal 
tender,  '*so  long  as  it  is  not  appreciably  diminished  in  weighty 
and  retains  the  appearance  of  a  coin  duly  issued  from  the 
mint."  Railroad  Co.  v.  Morgan,  52  N.  J.  Law,  60,  18  Atl. 
904.  But  the  plea  does  put  in  issue  the  coin's  condition, 
together  with  the  ability  of  the  conductor  to  determine  its 
genuineness.  Whether  it  presents  a  valid  defense  is  not  here 
in  question.  By  the  joinder  of  issue  thereon,  its  averments 
were  made  material ;  and  an  issue  joined,  whether  on  good 
pleading  or  bad,  cannot  properly  be  disregarded,  but,  when 
submitted  to  the  jury,  must  be  tried,  and  the  verdict  should 
respond  thereto.  Steed  v.  Knowles,  97  Ala.  573,  12  South. 
75;  Allison  v.  Little,  93  Ala.  150,9  South.  388;  Mudge  v. 
Treat,  57  Ala.  1;  Masterson  v.  Gibson,  56  Ala.  56;  Hazard  v. 
Purdom,  3  Port.  43.  Here  there  was  evidence  tending  to 
support  this  plea,  in  the  conductor's  statement,  in  testimony, 
that  the  coin  produced  in  evidence,  and  testified  to  by  plain- 
tiff as  being  the  one  which  was  tendered  for  his  fare,  was  not 
in  fact  the  coin  which  was  so  tendered,  and  that,  as  to  the 
latter,  **you  could  not  tell  but  what  it  was  cut  out  of  a  piece 
of  tin";  but  the  court  instructed  the  jury,  "If  the  evidence 
reasonably  satisfies  your  minds  that  the  plaintiff  tendered 
legal  coin  of  the  United  States  in  payment  of  his  fare,  and  the 
conductor  refused  to  take  it,  and  ejected  the  plaintiff,  the 
plaintiff  would  be  entitled  to  recover."  Without  questioning 
the   correctness  of  this  instruction  in  its   bearing  on  some  of 
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the  issues,  we  are  of  opinion  that  it  improperly  ig^nored  the 
particular  plea  above  referred  to.  In  effect,  it  withdrew  from 
the  jury  the  issue  submitted  concerning  the  conductor's  ability 
to  determine  from  the  appearance  of  the  coin  its  legal-tender 
quality,  which  ability,  rather  than  the  real  legal-tender  quality, 
had,  by  the  issue  joined  upon  that  plea,  become  a  vital  ques- 
tion. 

On  the  witness  stand,  the  conductor,  while  denying  that 
the  dime  exhibited  in  evidence  was  the  same  that  was  offered 
for  plaintiff's  fare,  testified  that  the  coin  so  exhibited  was  a 
good,  visibly  lettered  dime.  This  evidence,  being  without 
contradiction,  proved  not  only  that  this  coin  was  good,  but 
that  the  conductor  was  able  to  recognize  it  as  being  good. 
The  court  was  therefore  justified  in  charging  the  jury  upon  the 
assumption  that  the  dime  introduced  in  evidence  was  of 
legal-tender  quality,  as  was,  in  effect,  asserted  in  the  written 
charges  given  at  plaintiff's  request. 

Accompanying  the  transcript  there  is  a  coin  which  is  cer- 
tified as  being  the  one  used  in  evidence,  doubtless  for  the  pur- 
pose of  having  it  inspected  under  rule  27  of  supreme  court 
practice.  That  rule,  however,  goes  no  further  than  to 
authorize  the  transmission  here,  for  inspection,  of  original 
papers  used  in  evidence  in  the  trial  court,  and  copied  into  the 
transcript.  Neither  that  nor  any  other  rule  authorizes  this 
court  to  look  to  the  coin  itself  to  determine  its  character  or  for 
any  purpose.  The  question  addressed  to  plaintiff  by  his  coun- 
sel, as  to  where,  after  being  put  off  the  car,  he  got  money  to 
pay  fare  homeward,  called  for  immaterial  matter,  and  the 
objection  to  it  should  have  been  sustained. 

For  the  errors  mentioned,  the  judgment  will  be  reversed, 
and  the  cause  remanded. 


Kansas  City,  Ft.  S.  &  M.  R.  Co.  v,  Dalton. 

{Supreme  Court  of  Kansas^  Nov.  8,  1902,) 
[70  Pac.  Rep.  645.] 

Carriers- Negligences— Damaget— Mental  Suffering.* 

In  an  action  for  damages  sustained  by  reason  of  the  negligence  of 
a  tailwaj  company  in  carrying  a  passenger  beyond  her  point  of  des- 
tination in  the  nighttime,  thereby  causing  her  expense,  annoyance, 
inconvenience,  loss  of  time,  fright,  and  mental  suffering,  no  recovery 
can  be  had  for  the  fright  or  mental  suffering  as  an  independent  ele- 
ment of  damages,  unaccompanied  by  physical  or  bodily  injury. 

(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court,  Miami  county;  John  T. 
Burris,  Judge. 

Action  by  Jennie  Dalton  against  the  Kansas  City,  Ft.  Scott 

^Physical  and  mental  suffering  as  elements  of  damage,  see  foot- 
note appended  to  United  Railway  &  Electric  Co.  of  Baltimore  City  v. 
Fletcher  (Md.),  4  R.  R.  R.  389,  27  Am.    &    Eng.  R.  Cas.,  N.  S.,  389. 
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&  Memphis  Railroad  Company.     Judgment  for  plaintiff,  and 
defendant  brings  error.     Reversed. 

Pratt,  Dana  &  Black,  for  plaintiff  in  error. 
Frank  M.  Sheridan,  for  defendant  in  error. 

POLLOCK,  J.  Action  brought  by  Jennie  Dalton  to  re- 
cover damages  from  the  railway  company  for  negligence  in 
the  discharge  of  its  duty  toward  plaintiff  as  a  passenger.  The 
facts  are:  Plaintiff,  accompanied  by  her  sister,  purchased  a 
ticket  and  took  passage  upon  one  of  defendant's  trains  from 
Kansas  City  to  Fontana,  Kan.  The  train  left  Kansas  City 
about  9:45  p.  m.,  and  was  due  to  arrive  at  Fontana  about 
1 1 140  p.  m.  This  train  was  a  regular  passenger  train,  not 
scheduled  to  stop  at  Fontana  except  upon  signal.  The 
brothers  of  plaintiff  were  at  the  depot  at  Fontana  with  a  con- 
veyance to  carry  the  sisters  to  their  home,  some  2i  miles  in 
the  country.  The  train  was  not  stopped  at  Fontana,  but 
plaintiff  was  carried  on  to  the  station  of  Lacygne,  some  10 
miles  beyond  her  destination.  When  the  train  arrived  at 
Lacygne,  plaintiff  was  required  to  alight  therefrom,  and  was 
carried  back  to  Fontana  on  a  freight  train,  and  wa^  compelled 
to  hire  a  conveyance  to  carry  herself  and  sister  to  their  desti- 
nation in  the  country.  It  is  alleged  and  shown  plaintiff  was 
caused  delay,  expense,  inconvenience,  fright,  and  mental 
suffering  by  reason  of  being  carried  beyond  her  destination,  in 
being  compelled  to  ride  upon  a  freight  train  in  the  nighttime, 
and  in  seeking  for  a  conveyance  to  carry  her  and  her  sister 
from  Fontana  into  the  country,  by  reason  of  the  negligence  of 
the  servants  of  defendant  company  in  failing  to  stop  the  train 
at  Fontana ;  and  it  is  alleged  in  the  petition  that  such  negli- 
gence was  willful  and  wanton.  No  complaint  of  physical  in- 
jury to  plaintiff  is  alleged  or  shown.  Plaintiff  had  general 
verdict,  and  judgment  thereon  for  the  sum  of  $300.  In  answer 
to  special  questions  propounded  to  the  jury,  the  sum  allowed 
in  the  general  verdict  was  divided  as  follows:  For  expense 
incurred,  $4.50;  inconvenience  and  trouble,  $45;  loss  of  time, 
50  cents;  mental  suffering,  pain,  and  shock,  $250.  In  answer 
to  a  special  question,  the  jury  refused  to  find  any  amount  as 
punitive  damages.  A  motion  for  a  new  trial  having  been 
overruled,  defendant  brings  error. 

The  court  instructed  the  jury  in  regard  to  the  measure  of 
damages  as  follows:  **If  the  plaintiff  recover  in  this  action, 
she  should  recover  in  such  sum  as  the  jury  shall  find  from  the 
evidence  she  is  entitled  to  as  a  full  compensation  for  the  addi- 
tional expense,  if  any,  which  she  has  necessarily  incurred  for 
the  delay,  and  consequent  loss  of  time,  if  any,  and  for  the 
annoyance,  fright,  and  mental  anguish,  if  any,  caused  by  the 
negligence  of  the  defendant,  its  agent  or  employees/'  This 
instruction  and  the  findings  made  by  the  jury  raise  the  ques- 
tion whether  fright,  mental  suffering,  pain,  and  shock,  caused 
by  the  negligence  of  defendant,  independent  of  and  unaccom- 
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panied  by  physical  injury,  can  be  made  the  basis  of  a  claim 
for  damages.  This  question  would  seem  to  be  well  settled  by 
the  decisions  of  this  court  and  in  other  jurisdictions.  In  City 
of  Salina  v.  Trosper,  27  Kan.  544,  which  was  an  action  for 
damages  against  the  city  for  negligence  in  maintaining  an 
open  cellarway,  it  was  held:  ** Damages  for  mental  suffering 
can  be  recovered  in  cases  of  this  kind,  where  such  mental 
suffering  is  an  element  of  the  physical  pain,  or  is  a  necessary 
consequence  of  the  physical  pain,  or  is  the  natural  and  proxi- 
mate result  of  the  physical  injury;  and  can  be  recovered  in 
cases  of  this  kind,  only  under  such  circumstances.  * '  In  West 
V.  Telegraph  Co.,  39  Kan.  93,  17  Pac.  807,  7  Am.  St.  Rep.  530, 
it  is  held:  ** Where  an  action  is  brought  against  a  telegraph 
company  to  recover  damages  for  a  breach  of  contract  in  failing 
to  deliver  a  message  announcing  a  death,  held,  that  damages 
cannot  be  recovered  by  the  plaintiff  solely  for  the  mental 
anguish  or  suffering  occasioned  by  the  nondelivery  of  the  mes^ 
sage.''  In  Railroad  Co.  v.  McGinnis,  46  Kan.  109,  26  Pac. 
453,  in  the  opinion  it  is  said:  *' The  jury  found  that  the  plain- 
tiff below  was  damaged  $65  by  reason  of  peril  and  fright. 
Damages  of  this  kind  are  tbo  remote.  A  person  who  is 
placed  in  peril  by  the  negligence  of  another,  but  who  escapes 
mthout  injury,  may  not  recover  damages  simply  because  he 
had  been  placed  in  a  perilous  position.  Nor  is  mere  fright 
the  subject  of  damages.  Fright  must  be  accompanied  by  some 
actual  injury  caused  thereby,  and  traceable  directly  thereto,  to 
be  the  subject  of  damages.  Mere  fright,  unaccompanied  by 
any  injury  resulting  therefrom,  cannot  be  made  the  subject  of 
damages.  Commissioners  v.  Cultas,  13  App.  Cas.  222.''  In 
Shear.  &  R.  Neg.  (5th  Ed.)  §  761,  it  is  said:  **Mental  suffer- 
ing, when  connected  with  any  bodily  injury,  is  always  to  be 
considered  in  damages.  But  damages  cannot  be  recovered 
for  mental  suffering  alone,  in  an  action  on  personal  injuries, 
caused  by  any  negligence  not  gross  and  reckless.  There  must 
be  some  *impact'  or  other  direct  injury  to  person  or  property 
to  allow  mental  suffering  to  be  included  in  such  cases. ' '  A  case 
very  similar  to  the  one  at  bar  is  the  case  of  Trigg  v.  Railway 
Co.,  74  Mo.  147,  41  Am.  Rep.  305,  6  Am.  &  Eng.  R.  Cas.  345. 
It  is  there  held :  **A  passenger  on  a  railroad  train,  who  is 
carried  beyond  her  station  by  the  negligence  of  the  company, 
but  without  any  circumstances  of  aggravation,  and  without 
receiving  any  personal  injury,  may  recover  compensation  for 
the  inconvenience,  loss  of  time,  labor  and  expense  of  traveling 
back,  but  not  for  anxiety  and  suspense  of  mind  suffered  in 
consequence  of  the  delay,  nor  the  effects  upon  her  health,  nor 
the  danger  to  which  she  was  exposed  in  consequence  of  the 
train  being  stopped  at  her  station  "an  insufficient  length  of 
time  to  enable  her  to  get  off.'*  It  being  neither  alleged  nor 
shown  that  plaintiff  received  any  physical  or  bodily  injury  as 
a  result  of  the  negligence  of  defendant,  and  the  jury  having 
found  by  their  special  verdict  that  plaintiff  was  not  entitled  to 
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recover  punitive  damages  for  willful  or  wanton  negligence, 
the  motion  for  a  new  trial  should  have  been  sustained,  as  it  was 
error  to  permit  a  recovery  upon  the  general  verdict  for  an 
element  of  damages,  which,  upon  the  pleadings  and  findings 
of  the  jury,  was  improper  in  this  case. 

It  follows  the  judgment  must  be  reversed,   and  a  new  trial 
awarded.     All  the  justices  concurring. 


SiMONSON  V,  Minneapolis  &St.  L.  R.  Co. 

(Supreme  Court  of  Minnesoiay  Dec,  12^  igoi,) 
[92  N.  W.    Rep.  459.] 

Personal  Injuries— Rennote  Damages. 

In  a  personal  injury  action  by  a  married  woman  it  is  held^  upon  a 
consideration  of  the  evidence,  that  damages  on  account  of  the  mal- 
presentation  and  death  of  her  child  at  its  birth  15  months  after  the 
negligent  act  of  the  defendant  are  too  remote  and  conjectural,  and 
no  recovery  can  be  had  therefor. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Freeborn  county;  Nathan 
Kingsley,  Judge. 

Action  by  Hannah  Simonson  against  the  Minneapolis  &  St. 
Louis  Railroad  Company.  Verdict  for  plaintiff.  From  an 
order  granting  a  new  trial,  she  appeals.     Affirmed. 

H.  H.  Dunn  and  Morgan  &  Meighen,  for  appellant. 
W.  S.   Hammond,   H.   C.   Carlson,   and  A.    E.    Clarke,  for 
respondent. 

START,  C.  J.  The  plaintiff,  a  married  woman,  about  32 
years  of  age,  was,  on  the  night  of  November  30,  1900,  a  pas- 
senger on  the  defendant's  railway  train  from  Albert  Lea,  this 
state,  to  Norman,  Iowa,  a  station  one  mile  south  of  her  home, 
the  village  of  Emmons,  this  state.  The  conductor  knew  that 
she  was  to  leave  the  train  at  Norman,  but  ran  his  train  past 
that  station  some  four  miles,  when  the  plaintiff  and  her  travel- 
ing companion,  Mrs.  Guthier,  were  discharged  from  the  train, 
and  they  were  compelled  to  walk  back  to  Norman  and  to  their 
homes,  a  distance  of  some  four  or  five  miles,  where  they 
arrived  about  3  o'clock  of  the  morning  of  December  ist.  The 
plaintiff,  by  reason  of  the  fright,  exposure,  and  hardship  inci- 
dent to  her  walk,  was  made  nervous,  and  her  health  was 
seriously  impaired.  She  brought  this  action  to  recover  the 
damages  sustained  by  her  by  reason  of  such  wrongful  act  of 
the  defendant.  The  leading  facts  of  this  case,  except  as 
hereinafter  stated,  are  substantially  the  same  as  those  stated  in 
the  opinion  in  the  case  of  Guthier  v.  Railway  Co.  (Minn.)  91 
N.  W.  1096,  and  need  not  be  here  repeated.  A  trial  of  the 
action  resulted  in  a  verdict  for  the  plaintiff  in  the  sum  of 
$1,550.  The  trial  court  made  its  order,  on  motion  of  the 
defendant,  granting  a  new  trial,  from  which  the  plaintiff 
appealed. 
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In  the  month  of  June  following  the  wrongful  act  of  the 
defendant,  the  plaintiff  discovered  that  she  was  pregnant,  and 
15  months  after  such  act,  and  on  the  last  day  of  February, 
1902,  she  was  delivered  of  a  dead  child.  The  evidence  is  prac- 
tically conclusive  that  it  was  not  a  case  of  premature  birth  or 
miscarriage,  and  the  trial  court  rightly  so  instructed  the  jury. 
The  evidence,  however,  is  undisputed  that  there  was  a  mal- 
presentation  of  the  child.  There  were  slight  indications  that 
the  child  was  alive  when  the  attending  physician  attempted  to 
relieve  the  situation,  but  it  was  dead  when  the  artificial 
delivery  was  completed.  The  plaintiff  had  previously  given 
birth  to  three  children  without  any  unusual  difficulties.  On 
the  trial  it  was  claimed  on  behalf  of  the  plaintiff  that  this 
malpresentation  and  the  resulting  consequences  to  her  were 
due  to  the  injuries  she  received  by  reason  of  her  midnight 
walk,  which  she  was  compelled  to  take  by  reason  of  the  act  of 
the  defendant.  The  trial  court  instructed  the  jury  that,  if 
they  found  that  the  malpresentation  was  the  result  of  such 
walk,  they  should  award  her  such  damages  as  would  fairly 
compensate  her  for  this  particular  injury,  with  such  other  com- 
pensation as  they  believed  from  the  evidence  she  was  justly 
entitled  to.  The  motion  for  a  new  trial  was  granted  on  the 
sole  ground  that  the  court  was  of  the  opinion  that  it  was  error 
to  submit  to  the  jury  the  matter  of  the  malpresentation  as  an 
element  of  damage.  This  presents  the  only  question  for  our 
consideration.  It  would  seem  to  the  average  man,  not  deeply 
read  in  medical  and  surgical  lore,  that  it  was  a  JEar  cry  from 
the  act  of  the  defendant  in  discharging  the  plaintiff  from  its 
train  to  the  malpresentation  of  her  child  15  months  thereafter. 
Nevertheless,  if  such  result  followed  in  unbroken  sequence 
from  the  wrongful  act  of  the  defendant,  it  is  liable  to  the 
plaintiff  for  the  consequences  to  her  of  such  malpresentation, 
although  it  could  not,  at  the  time  the  act  was  committed,  have 
been  reasonably  anticipated  that  injury  would  result  to  her  in 
the  form  or  way  in  which  it  did  happen.  Christianson  v. 
Railway  Co.,  67  Minn.  94,  69  N.  W.  640;  Keegan  v.  Railroad 
Co.,  76  Minn.  90,  78  N.  W.  965.  If  the  plaintiff  had  been 
pregnant  at  the  time  when  the  defendant's  wrongful  act  was 
committed,  and  a  miscarriage  followed  as  the  direct  result 
thereof,  she  would  have  been  entitled  to  recover  damages 
therefor;  but  not  for  the  loss  of  the  child.  Proof  of  pregnancy 
and  subsequent  miscarriage  resulting  from  the  wrongful  act 
are  allowed  in  such  cases  as  an  element  of  damages  on  the 
same  principle  that  damages  are  allowed  for  the  aggravation 
of  an  existing  disease,  or  other  physical  condition,  by  the 
defendant's  negligent  act.  Pregnancy  at  the  time  the  party 
is  injured  being  an  existing  physical  condition,  if  miscarriage 
follows  as  the  result  of  the  negligent  act,  it  is  a  part  of  the 
personal  injuries  sustained  by  reason  of  such  act.  Wat.  Pers. 
Inj;  §8  197-199;  Shartle  v.  City  of  Minneapolis,  17  Minn.  319 
(Gil.  284).     In  the  case   cited  the   plaintiff's  wife   was  preg- 
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nant,  and  was  injured  by  falling  from  a  bridge  which  the  city 
had  negligently  permitted  to  fall  into  disrepair.  She  was 
subsequently  delivered  of  a  dead  child,  caused,  as  the  testi- 
mony showed,  wholly  by  the  fall  of  the  mother  from  the 
bridge,  and  it  was  held  that  evidence  of  this  fact  was  properly 
received  on  the  question  of  damages.  But  in  this  case  the 
plaintiff's  physical  condition  was  not  that  of  pregnancy,  and, 
except  for  her  subsequent  pregnancy,  due  to  an  absolutely 
independent  cause,  there  could  have  been  no  malpresentation 
of  her  child.  Nor  has  the  rule  that,  if  a  person  is  so  injured 
by  the  wrongful  act  of  another  as  to  render  his  system  more 
liable  to  contract  or  less  able  to  resist  disease,  which  ensues, 
the  consequences  thereof  are  held  to  flow  proximately  from 
such  act,  any  application  to  this  case,  for  the  obvious  reason 
that  pregnancy  is  not  a  disease  within  the  meaning  of  the 
rule.  While  we  are  not  prepared  to  hold  that  in  no  case  can 
a  married  woman,  who  is  injured  by  the  negligent  act  of 
another,  and  thereafter  becomes  pregnant,  and  a  miscarriage 
follows  by  reason  of  the  pregnancy  and  the  negligent  act, 
recover  from  the  person  committing  the  act  damages  for  the 
miscarriage,  yet  we  do  hold  that  upon  the  record  in  this  case 
the  plaintiff  was  not  entitled  to  include  in  her  estimate  of 
damages  anything  on  account  of  the  consequences  to  her  of 
the  malpresentation  of  her  child  at  the  time  of  the  delivery 
thereof.  The  burden  was  upon  the  plaintiff  to  establish  the 
fact  that  the  malpresentation  of  her  child  resulted  proximately 
from  the  act  of  the  defendant, — that,  but  for  such  act,  the  mal- 
presentation would  not  have  occurred.  Orth  v.  Railway  Co., 
47  Minn.  384,  50  N.  W.  363;  Briggs  v.  Railway  Co.,  52  Minn. 
36,  53  N.  W.  1019;  Minneapolis  Sash  &  Door  Co.  v.  Great 
Northern  Ry.  Co.,  83  Minn.  370,  86  N.  W.  451.  Now,  the 
evidence  in  this  case  affords  a  basis  for  no  more  than  a  mere 
guess  that  the  particular  injury  here  complained  of  resulted 
proximately  or  otherwise  from  the  act  of  the  defendant. 
Two  physicians  were  called  on  behalf  of  the  plaintiff  to  give 
opinion  evidence  as  to  the  cause  of  the  malpresentation.  One 
of  them,  in  answer  to  a  hypothetical  question,  which  assumed, 
with  other  facts,  that  the  plaintiff  suffered  a  premature  birth 
of  a  still-born  child,  said,  ** I  should  attribute  the  condition 
in  the  particular  case  to  the  trouble  she  received  from  the 
walk."  The  malpresentation  of  the  child — the  actual  diffi- 
culty—was  not  one  of  the  facts  included  in  the  question,  and 
the  physician  expressed  no  opinion  as  to  its  cause,  unless  he 
intended  to  include  it  in  his  answer  to  the  question.  The 
other  physician  answered  a  similar  question  as  follows: 
**That  is  a  very  difficult  question  to  answer  without  a  good 
deal  of  explanation.  With  all  of  those  assumptions,  as  it 
reads,  I  should  say  that  it  was  due  to  exposure,  physical  exer- 
tion, and  fright  which  the  testimony  shows  took  place  on  the 
night  of  December  i,  1900."  He  also  gave  the  following 
testimony:     "Q.  And  what  is  the  fact,  doctor,  from  a  medical 
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standpoint,  as  to  the  likelihood  of  a  malpresentation  resulting 
from  the  premature  birth  more  than  in  a  proper  presentation? 
A.  The  smaller  the  foetus  when  the  pains  come,  the  more 
likely  is  the  malpresentation.  Q.  Then  it  is  more  likely  to 
result  from  premature  birth  than  in  the  case  of  a  fully 
developed  child?  A.  Yes,  sir.  *  *  *  i  think  the  malpre- 
sentations  are  more  likely  to  be  found  ii)  those  who  are  below 
par  in  health  for  some  reasons,  but  I  want  to  say  they  are  very 
often  found  in  those  who  are  perfectly  healthy.  ♦  *  * 
Q.  Doctor,  I  wish  you  would  explain,  as  a  mrdical  man.  some 
of  the  reasons  why  you  arrived  at  the  conclusion  that  the  con- 
dition of  the  plaintiff,  as  you  have  stated,  was  attributable  to 
the  walk  which  she  took.  Give  your  reasons  to  the  jury. 
*  *  *  A.  The  hypothetical  question  assumes  that  the 
patient  was  well  up  to  that  date  under  consideration,  and  that 
she  has  not  been  well  since ;  that  is  to  say,  she  has  been  in 
this  nervous  condition  since.  I  assume  that  the  neurasthenic 
condition  brought  on  at  that  time  continued  at  the  time  of  the 
pregnancy.  She  ought  not  to  have  become  pregnant,  but,  be- 
coming pregnant  in  that  neurotic  condition,  the  pregnancy 
aggravated  the  condition,  and  combining  the  two  conditions 
was  the  cause  of  her  trouble  during  pregnancy,  or  the  prob- 
able cause  of  the  trouble  during  pregnancy  and  during  her 
confinement.*'  It  is  patent  from  his  statement  that  malpre- 
sentation was  more  likely  to  result  from  premature  birth  than 
in  the  case  of  a  fully  developed  child,  that  the  unwarranted 
assumption  in  the  hypothetical  question  that  the  plaintiff 
suffered  from  "a  prematiure  birth  of  a  still-born  child"  was  an 
important  factor  in  determining  his  answer.  Three  physi- 
cians called  by  the  defendant  gave  it  as  their  opinion  that  the 
malpresentation  was  not  the  result  of  the  walk,  and,  further, 
that  the  causes  of  malpresentation,  so  far  as  any  accurate 
knowledge  goes,  are  unknown.  This  conclusion  is  supported 
by  the  undisputed  facts  in  this  case  that  mal presentations  are 
very  often  found  in  women  who  are  perfectly  healthy.  It 
follows  that  it  was  error  for  the  trial  court  to  submit  the  claim 
of  the  plaintiff  for  damages  on  account  of  the  malpresenta- 
tion of  her  child,  and  that  the  court  was  right  in  granting  a 
new  trial. 
Order  affirmed.  

Hamilton,  G.  &  C.  Traction  Co.  v.  Parish. 

{Supreme  Court  of  Ohio,  Nov,  i8, 1902,) 
[65  N.  E.  Rep.  1011.] 

Eminent  Domain— Street  Railways — Consent  of  Abutting  Owners- 
Property  Rights. 

The  conBents  of  owners  of  lots  abutting  on  a  street  to  the  construction 
and  operation  of  a  street  railroad  on  such  street  are  not  property 
nights  that  can  be  appropriated  under  the  power  of  eminent  domain. 
Street  Railways — Consent  of  Abutting  Owners. 

Sach  consents  are  not  property  rights,  but  rights  in  their  nature 
personal  to  each  owner  of  an  abutting  lot. 

6  R  R  R— 13 
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Same — Same — Legislative  Checlc  on  Municipal  Authority. 

Such  personal  rights  were  bestowed  by  the  general  assembly  on 
owners  of  abutting  lots  as  a  check  upon  the  power  of  municipal 
authorities  to  authorize  street  railroads  to  be  constructed  and  operated 
against  the  wishes  of  the  owners  of  lots  on  such  street. 

Same — Same — Compensation — Public  Policy. 

The  owners  of  abutting  lots  are  free  to  give  or  withhold  such  con- 
sent, upon  such  terms  as  to  them  severally  may  seem  proper,  and 
there  is  no  public  policy  in  this  state  against  giving  such  consent  for 
a  valuable  consideration  moving  from  the  street  railroad  company  to 
such  lot  owner. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Butler  county. 

Action  by  O.  V.  Parish  against  the  Hamilton,  Glendale  & 
Cincinnati  Traction  Company.     Judgment  for  plaintiff,  and 

defendant  brings  error.     Reversed. 

• 

Said  defendant  in  error,  as  plaintiff  below,  filed  his  peti- 
tion in  the  court  of  common  pleas  against  said  plaintiff  in 
error,  and  after  the  proper  preliminary  averments  as  to  the 
incorporation  of  said  company,  his  ownership  of  a  lot  on 
Third  street,  along  which  said  company  was  about  to  build  its 
street  railroad  under  an  ordinance  passed  by  the  board  of  con- 
trol of  the  city  of  Hamilton,  averred  as  follows:  ** Plaintiff 
says  that  said  ordinance  is  void,  and  never  went  into  opera- 
tion, for  the  reason  that  the  written  consents  of  the  owners  of 
more  than  one-half  of  the  feet  front  of  the  lots  and  lands 
abutting  on  said  Third  street  from  High  street  to  Maple 
avenue,  for  the  construction  of  said  railroad,  were  never 
obtained  or  filed  with  said  board  of  control,  and  that,  there- 
fore, said  board  of  control  had  no  jurisdiction  to  pass  said 
ordinance,  and  the  franchise  granted  thereby  is  void.  Plain- 
tiflf  further  says  that  the  written  consents  of  the  abutting  proi>- 
erty  owners  that  were  procured  and  filed  by  said  defendant  to 
the  construction  of  said  street  railroad  on  said  Third  street 
were  procured  by  purchase  for  money  or  other  valuable  con- 
sideration, which  inured  to  the  exclusive  benefit  of  the  said 
abutting  property  owners,  and  that  said  written  consents  so 
purchased  by  money  or  other  valuable  consideration  were  the 
consents  of  owners  of  lots  and  lands  abutting  on  said  Third 
street,  along  which  it  is  proposed  to  construct  said  railroad 
under  said  pretended  ordinance,  and  that  said  owners  imme- 
diately before  and  at  the  time  they  so  signed  said  written  con- 
sents were  opposed  to  the  construction  of  said  street  railroad 
along  and  over  said  route  and  in  said  street,  and  that  they  did 
not  believe  that  the  same  so  constructed  over  said  route  and 
on  said  street  would  be  in  the  interest  of  themselves  as  proj>- 
erty  owners  and  of  the  public ;  that  said  abutters  so  sigrning 
for  a  consideration  would  not  have  signed  said  consent  but  for 
said  consideration  so  paid,  or  things  furnished  them  for  so 
consenting;  that  said  considerations  were  substantial,  and  in 
most  instances  large^  sums  of  money  paid  to  obtain  said  con- 
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sents;  that  said  payments  and  promises  were  made  by  and  on 
behalf  of  said  defendant's  company  to  said  property  owners, 
and  plaintiff  says  that  without  the  consents  of  said  property 
owners,  so  obtained  by  purchase  and  other  substantial  con- 
siderations and  promises,  the  consents  of  the  owners  of  one- 
half  of  the  feet  front  of  the  lots  and  lands  abutting  on  said 
Third  street,  along  which  it  is  proposed  to  construct  said  rail- 
road, could  not  have  been  obtained  and  presented  to  said 
board  of  control ;  that  the  opposition  of  said  abutting  prop- 
erty owners  so  receiving  said  consideration  to  the  construc- 
tion of  said  street  railroad  was  conscientious,  and  in  good 
faith.  Plaintiff  further  says  that,  before  said  ordinance  was 
passed  by  said  board  of  control  granting  said  franchise,  that 
members  of  said  board  of  control  who  voted  in  favor  oiE  said 
ordinance,  to  wit,  Joseph  J.  Pater,  C.  E.  Mason,  Conrad 
Semler,  and  Joseph  Strategier,  had"  knowledge  of  the  fact 
that,  in  order  to  secure  the  written  consents  of  a  majority  of 
the  feet  front  abutting  on  said  Third  street,  that  said  defend- 
ant had  procured  the  same  by  purchase  or  other  valuable  con- 
sideration. Plaintiff  therefore  says  that  by  reason  of  the 
premises  that  said  ordinance  is  illegal,  null,  and  void. ' '  Plain- 
tiff below  prayed  that  the  construction  and  operation  of  said 
street  railroad   be  perpetually   enjoined. 

The  traction  company  answered,  denying  the  material 
allegations  of  the  petition,  and,  after  pleading  the  expendi- 
ture of  over  $35,ooo,  justified  as  follows:  ''Defendant 
further  admits  and  alleges  the  fact  to  be  that  the  said 
board  of  control  of  the  city  of  Hamilton  duly  passed 
an  ordinance  granting  and  giving  to  this  defendant  the 
right  to  build  said  road  along  said  route  on  said 
streets,  and  in  pursuance  of  said  grant  made  by  the  said  city 
of  Hamilton  it  is  now  engaged  in  constructing  its  said  route, 
and  was  so  engaged  when  enjoined  herein.  Defendant  further 
says  that  the  action  of  plaintiff  is  not  brought  in  good  faith  as 
an  abutting  property  holder,  and  for  the  benefit  and  protection 
of  his  said  property,  but  is  brought  solely  in  the  interest  of 
rival  street  railroad  companies,  known  as  the  Hamilton  & 
Lindenwald  Electric  Transit  Co.  and  the  Southern  Ohio  Trac- 
tion Co.,  of  which  said  plaintiff  is  a  stockholder  and  director, 
and  for  the  purpose  of  preventing  defendant  from  constructing 
its  said  track,  and  thereby  preventing  it  from  entering  into 
competition  with  the  said  Hamilton  &  Lindenwald  Electric 
Transit  Co.  and  the  Southern  Ohio  Traction  Co.,  and  solely 
in  the  interest  and  at  the  expense  of  said  rival  street  railroad 
plaintiff  is  maintaining  this  action,  and  for  no  other  purpose 
whatsoever.  Defendant  further  says  that  the  citizens  of  Ham- 
ilton and  the  public  in  general  are  desirous  for  said  road  to  be 
constructed;  that  the  same  will  be  of  great  public  advantage 
and  benefit  to  the  citizens  and  business  men  of  the  city  of 
Hamilton;  and  that,  if  said  plaintiff  should  prevail  in  this 
action,  the  same  will  be  detrimental  to  the  public  interest, 
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Same — Same — Legislative  Check  on  Municipal  Authority. 

Such  personal  rights  were  bestowed  by  the  general  assembly  on 
owners  of  abutting  lots  as  a  check  upon  the  power  of  municipal 
authorities  to  authorize  street  railroads  to  be  constructed  and  operated 
against  the  wishes  of  the  owners  of  lots  on  such  street. 

Same — Same— Compensation — Public  Policy. 

The  owners  of  abutting  lots  are  free  to  give  or  withhold  such  con- 
sent, upon  such  terms  as  to  them  severally  may  seem  proper,  and 
there  is  no  public  policy  in  this  state  against  giving  such  consent  for 
a  valuable  consideration  moving  from  the  street  railroad  company  to 
such  lot  owner. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Butler  county. 

Action  by  O.  V.  Parish  against  the  Hamilton,  Glendale  & 
Cincinnati  Traction  Company.     Judgment  for  plaintiff,  and 

defendant  brings  error.     Reversed. 

•  • 

Said  defendant  in  error,  as  plaintiff  below,    filed  his  peti- 
tion in  the  court  of  common  pleas  against  said   plaintiff   in 
error,  and  after  the  proper  preliminary   averments  as   to  the 
incorporation   of  said  company,   his  ownership  of  a  lot  on 
Third  street,  along  which  said  company  was  about  to  build  its 
street  railroad  under  an  ordinance  passed  by  the  board  of  con- 
trol of  the  city  of   Hamilton,  averred  as  follows:     ''Plaintiff 
says  that  said  ordinance  is  void,  and  never  went  into  opera- 
tion, for  the  reason  that  the  written  consents  of  the  owners  of 
more  than  one-half  of  the  feet   front   of  the   lots  and   lands 
abutting  on   said  Third   street   from   High   street   to   Maple 
avenue,   for  the  construction   of  said  railroad,    were   never 
obtained  or  filed  with  said  board   of  control,  and  that,  there- 
fore, said  board  of  control  had  no  jurisdiction  to  pass  said 
ordinance,  and  the  franchise  granted  thereby  is  void.     Plain- 
tiff further  says  that  the  written  consents  of  the  abutting  proi>- 
erty  owners  that  were  procured  and  filed  by  said  defendant  to 
the  construction  of  said  street  railroad  on  said  Third  street 
were  procured  by  purchase  for  money  or  other  valuable   con- 
sideration, which  inured  to  the  exclusive  benefit   of  the  said 
abutting  property  owners,  and  that  said  written  consents  so 
purchased  by  money  or  other  valuable  consideration  were  the 
consents  of  owners  of  lots  and  lands  abutting  on  said  Third 
street,  along  which  it  is  proposed   to  construct  said  railroad 
under  said   pretended  ordinance,  and  that  said  owners  imme- 
diately before  and  at  the  time  they  so  signed  said  written  con- 
sents were  opposed  to  the  construction  of  said  street  railroad 
along  and  over  said  route  and  in  said  street,  and  that  they  did 
not  believe  that  the  same  so  constructed  over  said  route   and 
on  said  street  would  be  in  the  interest  of  themselves  as  prop- 
erty owners  and  of  the  public ;  that  said   abutters  so  signing 
for  a  consideration  would  not  have  signed  said  consent  but  for 
said  consideration  so   paid,  or  things  furnished  them   for  so 
consenting;  that  said  considerations  were  substantial,  and  in 
most  instances  large,  sums  of  money  paid   to  obtain  said  con- 
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sents;  that  said  payments  and  promises  were  made  by  and  on 
behalf  of  said  defendant's  company  to  said  property  owners, 
and  plaintiff  says  that  without  the  consents  of  said  property 
owners,  so  obtained  by  purchase  and  other  substantial  con- 
siderations and  promises,  the  consents  of  the  owners  of  one- 
half  of  the  feet  front  of  the  lots  and  lands  abutting  on  said 
Third  street,  along  which  it  is  proposed  to  construct  said  rail- 
road, could  not  have  been  obtained  and  presented  to  said 
board  of  control;  that  the  opposition  of  said  abutting  prop- 
erty owners  so  receiving  said  consideration  to  the  construc- 
tion of  said  street  railroad  was  conscientious,  and  in  good 
faith.  Plaintiff  further  says  that,  before  said  ordinance  was 
passed  by  said  board  of  control  granting  said  franchise,  that 
members  of  said  board  of  control  who  voted  in  favor  of  said 
ordinance,  to  wit,  Joseph  J.  Pater,  C.  E.  Mason,  Conrad 
Semler,  and  Joseph  Strategier,  had"  knowledge  of  the  fact 
that,  in  order  to  secure  the  written  consents  of  a  majority  of 
the  feet  front  abutting  on  said  Third  street,  that  said  defend- 
ant had  procured  the  same  by  purchase  or  other  valuable  con- 
sideration. Plaintiff  therefore  says  that  by  reason  of  the 
premises  that  said  ordinance  is  illegal,  null,  and  void. ' '  Plain- 
tiff below  prayed  that  the  construction  and  operation  of  said 
street  railroad  be  perpetually   enjoined. 

The  traction  company  answered,  denying  the  material 
allegations  of  the  petition,  and,  after  pleading  the  expendi- 
ture of  over  $35,ooo,  justified  as  follows:  **Defendant 
further  admits  and  alleges  the  fact  to  be  that  the  said 
board  of  control  of  the  city  of  Hamilton  duly  passed 
an  ordinance  granting  and  giving  to  this  defendant  the 
right  to  build  said  road  along  said  route  on  said 
streets,  and  in  pursuance  of  said  grant  made  by  the  said  city 
of  Hamilton  it  is  now  engaged  in  constructing  its  said  route, 
and  was  so  engaged  when  enjoined  herein.  Defendant  further 
says  that  the  action  of  plaintiff  is  not  brought  in  good  faith  as 
an  abutting  property  holder,  and  for  the  benefit  and  protection 
of  his  said  property,  but  is  brought  solely  in  the  interest  of 
rival  street  railroad  companies,  known  as  the  Hamilton  & 
Lindenwald  Electric  Transit  Co.  and  the  Southern  Ohio  Trac- 
tion Co.,  of  which  said  plaintiff  is  a  stockholder  and  director, 
and  for  the  purpose  of  preventing  defendant  from  constructing 
its  said  track,  and  thereby  preventing  it  from  entering  into 
competition  with  the  said  Hamilton  &  Lindenwald  Electric 
Transit  Co.  and  the  Southern  Ohio  Traction  Co.,  and  solely 
in  the  interest  and  at  the  expense  of  said  rival  street  railroad 
plaintiff  is  maintaining  this  action,  and  for  no  other  purpose 
whatsoever.  Defendant  further  says  that  the  citizens  of  Ham- 
ilton and  the  public  in  general  are  desirous  for  said  road  to  be 
constructed ;  that  the  same  will  be  of  great  public  advantage 
and  benefit  to  the  citizens  and  business  men  of  the  city  of 
Hamilton;  and  that,  if  said  plaintiff  should  prevail  in  this 
action,  the  same  will  be  detrimental  to  the  public  interest. 
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prevent  defendant  from  constructing  said  road,  and  thereby 
deprive  the  citizens  and  people  of  Hamilton  of  the  advantages 
and  -  benefits  of  said  street  railroad  line,  and  in  addition 
thereto  will  cause  a  loss  to  this  defendant  of  not   less  than 

$ by  reason   of  the  purchases  as   aforesaid  made,    the 

work  done,  obligations  incurred,  and  defendant  would  be 
required  to  restore  streets  to  their  original  condition.  Defend- 
ant further  says  it  has  constructed  a  line  and  has  the  same 
completed  from  the  village  of  Glendale,  in  Hamilton  county, 
to  the  north  corporation  line  of  the  city  of  Hamilton,  on  East 
avenue,  and  that  with  the  construction  of  the  present  line  now 
proposed  it  will  be  able  to  carry  passengers  direct  from  Third 
and  High  streets,  in  said  city  of  Hamilton,  to  Fifth  and  Wal- 
nut, in  the  city  of  Cincinnati,  without  change  of  cars,  and  at 
a  greatly  reduced  rate  in  fare,  and  in  a  much  shorter  time 
than  is  now  charged  or  consumed  by  the  other  company ;  and 
the  same  will  be  the  only  route  by  which  passengers  can 
travel  directly  from  Third  and  High  streets,  in  Hamilton,  to 
Fifth  and  Walnut,  in  the  city  of  Cincinnati,  without  transfer 
or  change  of  cars. ' ' . 

The  substance  of  the  reply  is  as  follows: 

'*  He  denies  that  this  action  is  not  brought  in  good  faith. 
He  denies  that  it  is  brought  solely  in  the  interest  of  rival 
street  railroad  companies  known  as  the  Hamilton  &  Linden- 
wald  Electric  Transit  Co.  and  the  Southern  Ohio  Traction 
Co.,  and  for  the  purpose  of  preventing  defendant  from  con- 
structing its  track,  and  thereby  preventing  it  from  entering 
into  competition  with  said  street  railroad  companies;  but 
avers  that  the  action  is  brought  in  good  faith  by  him  as  an 
abutting  property  holder,  and  for  the  benefit  and  protection 
of  his  property.  He  admits  that  he  is  'one  of  the  stockholders 
and  directors  of  the  Hamilton  &  Lindenwald  Electric  Transit 
Co.  and  the  Southern  Ohio  Traction  Co." 

Upon  trial  in  the  circuit  court  on  appeal  that  court,  after 
finding  that  said  O.  V.  Parish  is  the  owner  of  an  improved  lot 
on  Third  street,  and  that  he  commenced  and  prosecuted  the 
action  in  good  faith  as  an  abutting  property  owner,  found  the 
further  facts  as  follows: 

'*The  total  frontage  on  Third  street  from  High  to  Canal 
street,  now  called  'Maple  Avenue,*  is  760.50  feet.  A  majority 
of  the  feet  front  is  381  feet.  Of  this  number  property  owners 
representing  232.90  feet  voluntarily  signed  their  consent  to 
the  construction  of  the  road  in  Third  street.  That  the  con- 
sent of  39  feet  was  signed  *  Alexander  Gordon,  by  J.  L.  Blair, 
His  Agent,'  subject  to  Alexander  Gordon's  approval;  and  that 
said  Alexander  Gordon  never,  although  duly  notified,  dis- 
approved of  said  written  consent,  and  is  therefore  deemed  to 
have  approved  the  same.  That  the  following  written  con- 
sents were  procured  by  purchase  for  money  consideration,  to 
wit: 


*  t 
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Oeorgc  Herotd 30.00  ft.  $400 

Clement  Snider 20.00  ft. 

Caroline  Snider 25.00  ft. 

Panline  Schwartz 18.50  ft. .  50 

Margaret  Schwartz 75.00  ft.  250 

Fred  Fries 52.00  ft.  100 

220.50  ft. 

"And  that  when  said  written  consents  were  filed  with  the 
board  of  control,  to  wit,  August  lO,  1901,  said  board  of  control 
knew  that  the  same  had  been  procured  by  purchase.  The 
court  also  find  that  at  the  time  of  the  commencement  of  this 
improvement  up  until  August  9  and  10,  1901,  when  said  con- 
sents were  procured  by  purchase,  the  said  George  Herold, 
Clement  Snider,  Caroline  Snider,  Pauline  Schwartz,  Margaret 
Schwartz,  and  Fred  Fries  had  been  opposed  to  the  construc- 
tion and  operation  of  said  street  railroad  in  and  along  and 
upon  said  Third  street.  The  court  finds  that  at  the  time  said 
ordinance  was  passed  there  was  not  on  file  with  the  city  clerk, 
nor  was  there  presented  to  the  board  of  control,  the  valid 
written  consents  of  the  owners  of  a  majority  of  the  feet  front 
of  the  property  abutting  upon  said  Third  street  from  High  to 
said  Maple  avenue,  because  of  said  consents  so   purchased." 

As  its  conclusions  of  law  upon  the  above  facts  the  court 
found:  ** First.  That  the  plaintiff  was  entitled,  as  an  abutting 
property  owner,  to  maintain  this  action.  Second.  The  court 
finds  as  a  conclusion  of  law  that  the  said  written  consents  pro- 
cured by  purchase  of  the  abutting  property  owners  are  in- 
valid, null  and  void,  and  against  public  policy,  and  that  the 
same  cannot  be  counted  to  determine  the  majority  of  the  feet 
front  on  said  street,  and  that,  therefore,  at  the  time  said  ordi- 
nance was  passed,  there  was  not  produced  and  filed  with  said 
board  of  control  the  written  consents  of  the  owners  of  the 
majority  of  the  front  feet  on  said  part  of  said  Third  street,  and 
that  said  board  of  control  never  acquired  jurisdiction  to  pass 
said  ordinance  making  said  grant. 

Proper  exceptions  were  preserved  throughout.  The  circuit 
court  rendered  judgment  in  favor  of  the  plaintiff  below  against 
the  traction  company  perpetually  enjoining  the  construction 
of  said  street  railroad  on  said  part  of  Third  street,  and  for 
costs.  Thereupon  the  traction  company  came  here  seeking  to 
reverse  the  judgment  of  the  circuit  court. 

Burch  &  Johnson,  M.  O.  Burns,  and  J.  W.  Warrington,  for 
plaintiff  in  error. 

Shepherd  &  Shaffer,  Shotts  &  Millikin,  and  H.  R.  Probasco, 
for  defendant  in  error. 

BURKET,  C.  J.  (after  stating  the  facts).  The  contention 
in  the  pleadings  and  finding  of  facts  as  to  whether  Mr.  Parish 
brought  and  prosecuted  the  action  in  good  faith  is  of  no  im- 
portance, because,  if  he  had  a  legal  right  which  he  sought  to 
protect  by  an  action  in  a  court  of  justice,  the  motive  which 
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induced  him  to  bring  the  action  cannot  be  inquired  into.  To 
sustain  his  action,  if  brought  in  good  faith,  and  defeat  it  if 
brought  in  bad  faith,  would  be  to  control  his  morals  by  means 
of  a  Ikwsuit.  That  cannot  be  done.  Unless  restrained  by 
statute,  a  man  may  direct  his  moral  conduct  as  he  pleases. 
In  State  v.  Board  of  Education  of  City  of  Columbus,  35  Ohio 
St.  368,  the  following  appears  on  page  382:  **If'  it  is 
apparent  that  the  relator  is  legally  capable  of  prosecuting  this 
proceeding,  and  that  he  has  a  clear  legal  right  to  the  remedy 
he  is  seeking,  we  cannot  stop  to  inquire  whether  he  is  moving 
of  his  own  volition  or  at  the  request  of  some  third  party. '  * 
To  the  same  effect  are  Lewis  v.  White,  16  Ohio  St.  444, 
Frazier  v.  Brown,  12  Ohio  St.  294,  and  Letts  v.  Kessler,  54 
Ohio  St.  73,  42  N.  E.  765,  40  L.  R.  A.  177.  And  it  can  make 
no  difference  whether  his  right  is  clear  or  not,  only  so  that  it 
exists.  The  fee  of  the  land  occupied  by  highways  outside  of 
municipalities  is  in  the  owner  of  the  adjoining  lands.  Rail- 
road Co.  V.  Williams,  35  Ohio  St.  168;  Daily  v.  State,  51 
Ohio  St.  348,  37  N.  E.  710,  24  L.  R.  A.  724.  46  Am.  St.  Rep. 
578;  Phifer  v.  Cox,  21  Ohio  St.  248,  8  Am.  Rep,  58;  and 
Callen  v.  Light  Co.,  66  Ohio  St.  166,  64  N,  E.  141.  But  in 
municipalities  the  fee  of  the  streets  is  in  the  city  or  village, 
in  trust,  however,  for  street  purposes.  Section  2601,  Rev. 
St. ;  Swan  &  C.  Rev.  St.  p.  1483 ;  Cincinnati  &  S.  G.  A.  St. 
Ry.  Co.  V.  Incorporated  Village  of  Cumminsville,  14  Ohio 
St.  523 ;  City  of  Columbus  v.  Agler,  44  Ohio  St.  485,  8  N.  E. 
302;  and  Callen  v.  Light  Co.,  66  Ohio  St.  166,  64  N.  E.  141. 
The  fee  being  in  the  municipality  in  trust  for  street  purposes, 
the  abutting  lot  o;vner,  in  addition  to  his  easement  in  the 
street  for  passage  and  repassage  in  common  with  the  general 
public,  has  a  special  easement  in  the  street  appendant  and 
appurtenant  to  his  lot  for  ingress  and  egress;  and  when  the 
street  becomes  vacated  the  public  thereby  surrenders,  or, 
more  properly  speaking,  legally  abandons,  the  public  use 
thereof  for  travel,  but  the  private  or  special  use  or  easement 
adheres  to  the  abutting  lots,  and  becomes  part  and  parcel  of 
them  as  by  accretion,  so  as  to  preserve  the  right  of  ingress 
and  egress  to  the  lots  over  the  land  that  formerly  formed  the 
street  or  part  thereof.  The  reason  that  a  street,  when  vacated^ 
becomes  a  part  of  the  abutting  lots,  is  not  because  the  owner 
of  the  lot  owned  the  fee  of  the  street,  but  because  it  must  go 
there  by  necessity,  to  preserve  his  easement  of  ingress 
and  egress,  which  in  many  cases  is  a  valuable  prop- 
erty right,  and  without  which  the  lots  might  be  of  little 
value.  The  street  being  vacated  and  abandoned,  the  public 
no  longer  owns  it,  and  it  must  either  revert  to  the  original 
owner,  or  adhere  to  the  abutting  lots  as  by  accretion.  As  the 
original  owner  is  presumed  to  have  received  full  value  for  the 
street  when  he  sold  the  lots,  there  is  no  just  reason  why  he 
should  have  the  street,  when  vacated,  restored  to  him.  And 
as  the  lot  owners  and  those  in  the  line  of  title  have   paid  an. 
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increased  price  for  lots  by  reason  of  the  easement  in  the  street, 
it  is  only  just  that  when  the  street  becomes  vacated  the  ease- 
ment should  be  preserved  to  them  by  adding  the  vacated 
street  to  the  lots;  and  therefore  this  doctrine  of  accretion  in 
such  cases  has  been  adopted  in  this  state,  and  generally  else- 
where. While  the  abutting  lot  owner  has  this  right  of  public 
travel  on  the  street,  and  the  right  of  ingress  and  egress  from 
the  street  to  his  lots,  the  public  authorities  retail  the  right  to 
improve  the  street,  and  place  such  means  of  travel  thereon 
as,  in  their  judgment,  shall  best  conserve  the  public  welfare. 
And  so  long  as  his  easement  of  ingress  and  egress  is  not 
materially  injured,  he  is  without  remedy,  because  he  is  not 
wronged,  said  easement — all  the  property  right  he  has  in  the 
street — not  being  interfered  with.  If,  however,  his  easement 
of  ingress  and  egress  should  be  materially  injured  by  the  build- 
ing and  operation  of  the  street  railroad,  then  he  must  be  first 
fuDy  compensated  for  such  injury.  This,  in  substance,  is  the 
holding  of  this  court  in  Cincinnati  &  S.  G.  A.  St.  Ry.  Co.  v. 
Incorporated  Village  of  Cumminsville,  14  Ohio  St.  523,  and 
sabsequent  cases  on  this  subject.  His  easement  of  ingress 
and  egress  being  the  only  property  right  he  has  in  the  street, 
the  city  authorities  had  the  power,  under  the  constitution,  to 
construct  and  operate  a  street  railroad  on  and  along  the  street 
without  his  consent  and  against  his  will,  unless  restrained  by 
statute,  provided  they  caused  no  material  interference  with 
his  easement  of  ingress  and  egress. 

The  general  assembly  at  an  early  day  foresaw  that  the  pub- 
lic authorities,  in  the  exercise  of  the  power  to  grant  franchises 
for  street  railroads,  with  a  liability  to  make  compensation  only 
in  cases  of  interference  with  the  property  right  of  ingress  and 
egress,  might  act  oppressively,  or  against  the  wishes  of  the 
abutting  lot  owners,  and  therefore  imposed  a  further  check 
upon  that  power,  and  required  that  the  consent  in  writing  of 
the  owners  of  a  majority  of  the  feet  front  on  the  street  should 
,be  obtained  and  produced  to  the  proper  officer.  This  was 
done,  as  held  by  this  court  in  Roberts  v.  Easton,  19  Ohio  St. 
86,  "to  protect  owners  of  property  on  the  streets  of  cities 
*  *  *  from  the  exercise  of  arbitrary  power  on  the  part  of 
the  city  authorities  in  permitting  the  streets  to  be  used  for 
street  railroads.*'  But  this  additional  check  did  not  have  the 
effect  to  vest  the  fee  of  the  street  in  the  abutting  lot  owner, 
nor  to  give  him  a  right  to  compensation,  unless  his  easement 
of  ingress  and  egress  should  be  injured.  It  therefore  gave  him 
no  more  property  rights  than  he  had  before  the  statute  as  to 
such  consents  was  enacted.  Such  consent  is,  therefore,  not 
a  property  right  adhering  to  the  lot,  but  is  a  personal  right  in 
the  owner  of  the  lot,  a  power  or  sword  in  his  hands  with 
which  to  protect  his  lot  against  the  arbitrary  powers  of  the 
city  authorities.  A  majority  of  consents  by  the  feet  front  is  a 
condition  precedent  to  jurisdiction  to  pass  a  street  railway 
ordinance,  and  each   abutting  lot  owner  is  free  to  aid  in  con- 
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f erring  such  jurisdiction,  and  free  to  withhold  such  aid.  His 
actions  cannot  be  controlled  in  that  regard  by  others  on  the 
street,  nor  by  courts  of  justice  in  their  behalf.  Such  a  condi- 
tion, such  consent,  in  the  nature  of  things,  cannot  be  appro- 
priated under  the  power  of  eminent  domain.  The  consent 
must  be  given  or  withheld  at  the  option  of  the  lot  owner.  He 
cannot  be  forced  to  give  it,  nor  forced  to  withhold  it.  Sec- 
tion 3439,  Rey.  St.,  provides  for  this  written  consent,  and  it 
imposes  no  conditions  .or  restrictions,  but  leaves  the  lot  owner 
free  to  give  or  withhold  his  consent.  And  section  344  goes 
further,  and  provides  that:  ** Nothing  herein  contained  shall 
affect  the  rights  of  property  owners  to  give  or  withhold  their 
consent. '  *  So  that  our  statutes,  while  granting  this  power  of 
consent,  and  providing  for  the  giving  or  withholding  of  the 
same,  impose  no  conditions  or  limitations  on  such  power,  but 
expressly  provide  that  the  statutes  shall  not  affect  the  rights 
of  property  owners  to  give  or  withhold  such  consent.  We 
cannot  approve  the  Illinois  cases  on  this  question,  but  regard 
the  New  York  and  New  Jersey  cases  on  the  question  as  stating 
the  correct  rule.  As  the  general  assembly,  while  having  the 
subject  before  it,  imposed  no  conditions  or  limitations  upon 
the  exercise  of  this  power,  can  this  court  amend  the  statute 
by  construction,  and  add  conditions  or  limitations  not 
imposed  by  the  legislature.?  We  think  not.  In  some  other 
like  statutes  the  general  assembly  has  imposed  conditions  and 
limitations,  and,  if  it  had  regarded  them  necessary  in  this 
statute,  it  would  have  inserted  them  into  the  act,  as  was  done 
in  the  Two-Mile  Pike  act,  now  section  4836,  Rev.  St.  It  is, 
therefore,  clear  that  the  general  assembly  did  not  regard  it 
wise  or  necessary  to  impose  conditions  or  limitations  upon  the 
exercise  of  the  power  of  consent  in  such  cases. 

But  it  is  urged  that  outside  of  the  statute,  and  independent 
of  it,  the  purchase  of  such  consents  for  value  is  against  public 
policy,  and  this  seems  to  be  the  ground  upon  which  the  cir- 
cuit court  based  its  judgment;  because  that  court  found  as  a 
conclusion  of  law  that  the  *' consents  procured  by  purchase  are 
invalid,  null  and  void,  and  against  public  policy."  As  they 
are  not  shown  to  be  defective  in  form  or  substance,  and  are 
not  prohibited  by  statute,  there  can  be  no  reason  for  holding 
them  ** invalid,  null  and  void,"  unless  they  are  against  public 
policy.  We  will  therefore  address  ourselves  to  the  matter  of 
public  policy,  as  the  case  was  argued  here  upon  that  ground. 
In  Probasco  v.  Raine,  50  Ohio  St.  378,  34  N.  E.  536,  this 
court  held:  **Ifa  statute  is  constitutional,  it  is  valid,  and 
cannot  be  set  aside  by  a  court  as  being  against  public  policy 
or  natural  right.  There  can  be  no  public  policy  or  right  in 
conflict  with  a  constitutional  statute."  In  the  case  at  bar  the 
effort  is,  not  to  invoke  public  policy  to  override  a  valid  stat- 
ute, as  was  attempted  in  the  Probasco  Case,  but  rather  to 
bring  forward  a  public  policy  to  supply  a  rule  of  decision  as 
to  a  statutory   matter  as  to  which  the   general   assembly  has 
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been  purposely  silent.  In  Vidal  v.  Giraxd's  Ex'rs,  2  How. 
127,  II  L.  Ed.  205, — a  case  from  Pennsylvania, — the  supreme 
court  of  the  United  States  laid  down  the  rule  as  to  public 
policy  in  such  cases  as  follows:  **Nor  are  we  at  liberty  to 
look  at  general  considerations  of  the  supposed  public  interests 
and  policy  of  Pennsylvania  upon  this  subject,  beyond  what  its 
constitution  and  laws  and  judicial  decisions  make  known  to 
us.  The  question,  what  is  the  public  policy  of  a  state,  and 
what  is  contrary  to  it,  if  inquired  into  beyond  these  limits, 
will  be  found  to  be  one  of  great  vagueness  and  uncertainty, 
and  to  involve  discussions  which  scarcely  come  within  the 
range  of  judicial  duty  and  functions,  and  upon  which  men  may 
and  will  complexionally  differ.  ♦  *  *  We  disclaim  any 
right  to  enter  upon  such  examinations  beyond  what  the  state 
constitutions,  laws,  and  decisions  necessarily  bring  before  us." 
No  decision  of  this  CQurt  is  cited,- and  we  know  of  none, 
recognizing  or  establishing  the  public  policy  contended  for  in 
this  case,  and  we  think  it  safe  to  hold  that  there  is  none. 
Under  a  system  like  ours,  where  the  fundamental  rights  of  the 
people  are  defined  and  guarded  by  a  written  constitution, 
where  all  crimes  are  statutory,  and  our  civil  rights  and  pro- 
cedure also  regulated  by  statutes,  there  is  but  little  room  for 
public  policy  outside  of  our  statutes  and  constitution.  In 
this  regard  our  system  is  very  different  from  that  of  England, 
where  the  doctrine  of  public  policy  in  earlier  days  had  a  wide 
scope,  and  from  which  it  was  brought  to  this  country,  and  has 
often  been  indiscriminately  applied  by  courts  here  without 
observing  the  distinction  between  the  systems  of  the  two 
countries.  The  supreme  court  of  the  United  States  in  the 
Girard  Will  Case,  supra,  states  the  rule  as  to  public  policy 
correctly,  and,  tested  by  that  rule,  we  find  nothing  in  our  con- 
stitution, statutes,  or  decisions  sustaining  the  public  policy 
contended  for. 

It  is  urged  that  to  purchase  consents  for  value  is  a  species 
of  bribery,  and  an  expression  to  that  effect  in  Makemson  v. 
Kanffman,  35  Ohio  St.  444,  is  cited,  and  relied  upon.  But 
upon  turning  to  our  bribery  statute  we  do  not  find  it  to  cover 
the  case,  and,  as  we  have  no  common-law  crimes,  but  all 
defined  by  statute,  we  must  conclude  that  such  purchase  of 
consents  is  not  a  species  of  bribery,  because  under  our  system 
what  is  not  prohibited  is  tolerated.  Again,  title  i,  c.  8,  of  our 
Penal  Code,  from  section  6929  to  7017,  is  devoted  to  ^'Offenses 
against  Public  Policy,*'  and  it  is  only  fair  to  presume  that,  if 
the  general  assembly  had  intended  to  prohibit  the  purchase  of 
such  consents,  it  would  have  done  so  in  this  chapter  8  or  in 
the  street  railroad  sections. 

It  is  also  urged  that  the  abutting  lot  owners  as  to  these  con- 
sents, act  in  a  public  capacity,  or  perform  a  public  function, 
and  that  they  must,  therefore,  act  from  pure  motives  for  the 
benefit  of  the  public,  or  at  least  for  the  good  of  all  on  the 
street,  and  that  their  action  for  or  against  the  street   railroad 
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cannot  be  influenced  by  considerations  of  gain;  and  some 
cases  are  cited  supporting  this  view.  But  here  again  we  are 
asked  to  amend  the  statutes  by  construction,  and  to  create  a 
public  policy  which  is  notdeducible  from  our  constitution  and 
statutes.  This  court  cannot  control  the  morals  of  litigants, 
unless  so  provided  by  statute.  And  when  the  evil  results  flow- 
ing from  a  given  course  of  conduct  have  not  been  of  a  grave 
enough  character  to  attract  the  attention  of  the  general 
assembly,  this  court  cannot,  by  construction,  provide  a  new 
remedy  under  the  plea  of  public  policy. 

The  cases  cited  by  counsel  on  both  sides  have  been  fully 
considered,  but  their  review  has  not  been  found  necessary  in 
this  opinion. 

With  this  view  as  to  such  written  consents,  the  questions 
growing  out  of  section  3439a,  p.  475,  95  Ohio  Laws,  are  im- 
material, and  are  not  here^ecided.  The  j  udgment  of  the  cir- 
cuit court  will  be  reversed,  and  judgment  entered  upon  the 
finding  of  facts  in  favor  of  the  plaintiff  in  error. 

Judgment  reversed,  and  judgment  for  plaintiff  in  error. 

SPEAR,  DAVIS,  SHAUCK,  PRICE,  and  CREW,  JJ., 
concur.  

In  re  Opening  of  Ludlow  St.,  in  City  of  Yonkers, 

{Court  of  Appeals  of  New  York^  Dec.  9, 1902,) 

[65  N.  C.  Rep.  494.] 

Railways— Laying  Highway  across  Track— Notice. 

Laws  1897,  c.  754,  amending  the  railroad  law  (section  61),  and  re- 
quiring notice  of  intention  to  lay  out  a  street  across  a  steam  rail- 
way to  be  given  to  a  railroad  company,  requires  such  notice  to  be 
given  in  proceedings  commenced  before  the  passage  of  the  act,  under 
a  city  charter  which  did  not  require  such  notice,  where  the  petition 
is  not  acted  upon  until  after  the  passage  of  the  act. 

Appeal  from  supreme  court,  appellate  division.  Second 
department. 

In  the  matter  of  the  proceedings  for  the  opening  of  Lud- 
low street,  in  the  city  of  Yonkers.  From  an  order  (68  N.  Y. 
Supp.  1046)  affirming  an  order  vacating  the  appointment  of 
commissioners  of  estimate  and  assessment,  James  B.  Ludlow 
and  others,  executors  of  Thomas  W.  Ludlow,  appeal. 
Affirmed. 

James  B.  Ludlow  and  B.  Learned  Hand,   for  appellants. 
Ira  A.  Place  and  Robert  A.  Kutschbock,  for  respondents. 

PARKER,  C.  J.  In  pursuance  of  the  charter  of  the  city  of 
Yonkers,  certain  property  owners  on  November  23,  1896,  filed 
a  petition  with  the  common  council  of  that  city  praying  that 
a  street  be  so  laid  out  that  it  should  cross  the  steam  surface 
railroad  of  the  respondent.  The  petition  was  on  that  day  duly 
referred  to  the  board  of  street  opening,  which  reported  thereon 
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on  December  2Ty  1897,  approving  the  petition.  In  the  mean- 
time, however,  chapter  754  of  the  Laws  of  1897  was  passed, 
—taking  effect  July  i,  1897,  some  months  before  the  report 
was  made, — which  act  so  amended  the  railroad  law  that  the 
first  part  of  section  61  was  made  to  read  as  follows:  **When 
a  new  street,  avenue  or  highway,  or  new  portion  of  a  street, 
avenue  or  highway  shall  hereafter  be  constructed  across  a 
steam  surface  railroad,  such  street,  avenue  or  highway,  or 
portion  of  such  street,  avenue  or  higjiway,  shall  pass  over  or 
under  such  railroad  or  at  grade  as  the  board  of  railroad  com- 
missioners shall  direct.  Notice  of  intention  to  lay  out  such 
street,  avenue  or  highway,  or  new  portion  of  a  street,  avenue 
or  highway,  across  a  steam  surface  railroad,  shall  be  given  to 
such  railroad  company  by  the  municipal  corporation  at  least 
fifteen  days  prior  to  the  making  of  the  order  laying  out  such 
street,  avenue  or  highway  by  service  personally  on  the  presi- 
dent or  vice-president  of  the  railroad  corporation,  or  any  gen- 
eral officer  thereof.  Such  notice  shall  designate  the  time  and 
place  and  when  and  where  a  hearing  will  be  given  to  such 
railroad  company,  and  such  railroad  company  shall  have  the 
right  to  be  heard  before  the  authorities  of  such  municipal  cor- 
poration upon  the  question  of  the  necessity  of  such  street, 
avenue  or  highway.  If  the  municipal  corporation  determines 
such  street,  avenue  or  highway  to  be  necessary,  it  shall  then 
apply  to  the  board  of  railroad  "  commissioners  before  any 
further  proceedings  are  taken,  to  determine  whether  such 
street,  avenue  or  highway  shall  pass  over  or  under  such  rail- 
road, or  at  grade,  whereupon  the  said  board  of  railroad  com-r 
missioners  shall  appoint  the  time  and  place  for  hearing  such 
application,  and  shall  give  such  notice  thereof,  as  they  judge 
reasonable,  not,  however,  less  than  ten  days,  to  the  railroad 
company  whose  railroad  is  to  be  crossed  by  such  new  street, 
avenue  or  highway,  or  a  new  portion  of  a  street,  avenue  or 
highway,  to  the  municipal  corporation  and  to  the  owners  of 
land  adjoining  the  railroad  and  that  part  of  the  street,  avenue 
or  highway  to  be  opened  or  extended.'*  The  remaining  part 
of  the  section  has  no  direct  bearing  upon  the  question  before 
the  court. 

After  a  careful  examination  of  the  section  in  the  light  of  the 
object  sought  to  be  accomplished  by  the  law-making  power, 
our  conclusion  is  that  the  legislature  intended  to  require  the 
steps  named  therein  to  be  taken  by  municipalities  in  the  lay- 
ing out  of  streets  across  railroads,  in  addition  to  the  require- 
ments of  their  several  charters  and  existing  general  law.  The 
procedure  provided  for  by  the  various  charters  throughout  the 
state,  differing  as  they  do  in  detail,  was  to  be  left  in  force,  as 
furnishing  the  general  basis  for  laying  out  and  opening  new 
streets  throughout  the  several  municipalities;  but  in  view  of 
the  public  importance  of  the  attempt  to  gradually  do  away 
with  grade  crossings,  especially  in  dangerous  locations,  and 
of  the  fact  that  one-half  of  the  expense  was  to  be  borne  by  the 
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railroad  corporation  to  be  crossed  by  the  new  highway,  it  was 
deemed  but  just  that  the  raibroad  corporation  interested  should 
have  an  opportunity  to  be  heard  before  the  municipal  authori- 
ties on  any  such  proposed  new  road ;  so  this  act  was  passed, 
providing  that  notice  should  be  given  of  an  intention  to  lay 
out  such  a  street,  avenue,  or  highway,  and  that  it  should  be 
given  by  service  personally  upon  the  president  or  vice  presi- 
dent of  the  railroad  corporation,  or  any  general  officer  thereof, 
and  that  such  railroad  corporation  should  have  the  right  to  be 
heard  before  the  municipal  authorities  upon  the  question  of 
the  necessity  of  such  street,  avenue,  or  highway. 

In  our  view,  as  tve  have  already  suggested,  it  was  the  legis- 
lative purpose  that  this  statute  should  apply  to  all  the  various 
charters  of  the  state,  imposing  the  additional  requirements 
named  therein  upon  the  several  municipalities  seeking  to 
open  new  highways  across  railroad  tracks ;  so,  after  the  board 
of  street  opening  made  their  report,  and  the  common  council 
took  the  proceedings  required  by  the  charter  to  open  and  lay 
out  the  highway,  giving  the  notice  required  by  the  charter, 
and  taking  the  other  steps,  as  it  did,  strictly  in  conformity 
therewith,  there  should  have  been  observed,  in  addition 
thereto,  the  requirements  of  section  6i,  supra,  under  which 
notice  of  the  intention  to  lay  out  this  street  should  have  been 
given  to  the  respondent,  and  an  opportunity  for  hearing 
afforded  in  the  manner  pointed  out  by  the  statute.  In  the 
event  of  a  determination  by  the  municipal  authorities  to  lay 
out  the  highway,  then,  as  required  by  the  statute,  and  before 
any  other  proceedings  were  taken,  application  should  have 
been  made  to  the  board  of  railroad  commissioners  for  them  to 
decide  whether  the  street  should  be  carried  across  the  railroad, 
over  or  under  or  at  grade.  These  steps  having  been  omitted 
by  the  local  authorities,  it  follows  that  the  subsequent  pro- 
ceedings had  by  direction  of  the  municipal  authorities,  viz., 
the  application  for  the  order  at  special  term  appointing  com- 
missioners to  estimate  and  assess  the  expenses  of  the  improve- 
ment and  the  amount  of  damages  and  the  benefits,  and  all 
subsequent  proceedings  in  pursuance  thereof,  were  without 
authority.  The  courts  below  therefore  properly  held  that 
upon  the  application  of  the  respondent  those  proceedings 
should  be  set  aside. 

The  order  should  be  affirmed,  with  costs. 

O'BRIEN.  BARTLETT,  HAIGHT,  MARTIN,  VANN, 
and  CULLEN,  JJ.,  concur. 

Order  affirmed.  

Chicago  &  E.  R.  Co.  v,  Keith  et  al, 

{Supreme  Court  of  Ohio,  Dec.  2,  igo2,) 
[65  N.  E.  Rep.  1020.] 

Railroad  Right  of  Way — Drainage— Constitutional  Law. 

Section  3342,  Rev.  St.,  requiring:  railroad  companies  to  constmct 
and  keep  open  ditches  of  sufficient  depth,  width,  and  grade  to  conduct 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S        205 

Chicago  A  E.  R.  Co.  v,  Keith 

to  some  proper  outlet  the  water  which  accumulates  along  the  sides  of 
such  roadbed  from  the  construction  or  operation  of  such  road,  is  a 
valid  statute  in  so  far  as  the  accumulation  of  water  is  injurious  to 
the  contiguous  lands  or  detrimental  to  the  public*  but  invalid  where 
such  water  is  not  injurious  to  such  lands  or  the  public. 

Constitutional  Law. 

In  so  far  as  sections  16  and  19  of  article  1  of  the  constitution  con- 
flict with  the  common  law,  these  sections  must  prevail  over  that  law ; 
and  this  is  so  whether  the  conflict  is  as  to  the  right  or  remedy. 

Taxation—  Notice. 

It  is  necessary  to  the  validity  of  an  assessment  on  real  estate,  other 
than  general  taxes,  that  somewhere  along  the  line  of  the  proceedings 
notice  be  given  to  the  owner  and  an  opportunity  afforded  him  to  be 
heard  in  opposition  or  defense. 

Railroad  Right  of  Way— Drainage — Constitutional  Law. 

Sections  3343-3346,  Rev.  St.,  are  in  conflict  with  sections  16  and  19 
of  article  1  of  the  constitution,  and  are  void,  for  the  reason  that  they 
attempt  to  authorize  the  taking  of  private  property  for  private  purposea 
and  without  due  course  of  law. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Allen  county. 

Petition  for  an  injunction  by  the  Chicago  &  Erie  Railroad 
Company  against  Priscilla  Keith  and  others.  Judgment  for 
defendants  was  affirmed  by  the  circuit  court,  and  plaintiff 
brings  error.     Reversed. 

The  Chicago  &  Erie  Railroad  Company,  plaintiff  in  error 
and  also  plaintiff  below,  filed  the  following  petition  in  the 
court  of  common  pleas  against  Priscilla  Keith  and  Theo.  D. 
Robb,  as  probate  judge  of  Allen  county: 

"Now  comes  the  plaintiff,  the  Chicago  &  Erie  Railroad 
Company,  and  says  that  it  is  a  corporation  duly  organized 
under  the  laws  of  the  state  of  Indiana,  and  for  cause  of  action 
against  the  defendants,  Priscilla  Keith  and  Theo.  D.  Robb,  as 
judge  of  the  probate  court  of  Allen  county,  Ohio,  avers  as 
follows,  viz. :  That  on  May  9,  A.  D.  1899,  there  was  served 
by  the  sheriff  of  Allen  county,  Ohio,  upon  one  F.  C.  McCoy, 
the  agent  of  plaintiff  at  the  city  of  Lima,  Ohio,  a  notice, 
signed  by  Theo.  D.  Robb,  as  probate  judge  for  Allen  county, 
Ohio,  and  bearing  the  seal  of  the  probate  court  of  said  county, 
and  purporting  to  be  the  copy  of  an  order,  judgment,  or 
decree  entered  in  case  No.  7,442  of  said  court,  entitled 
Triscilla  Keith,  Plaintiff,  v.  The  Chicago  &  Erie  Railway  Co. , 
a  Corporation,  Defendant, '  the  said  defendant  in  said  cause 
No.  7,442  of  said  probate  court  of  Allen  county,  Ohio,  being 
the  plaintiff  in  this  proceeding;  and  by  the  terms  of  said  judg- 
ment, order,  or  decree  this  plaintiff,  as  said  defendant,  was 
directed  to  construct  a  drain,  or  drains  and  ditches,  of  suffi- 
cient capacity  to  conduct  to  some  proper  outlet  the  water 
accumulated  along  the  side  of  plaintiff's  roadbed,  by  reason 
of  the  construction  and  operation  of  said  roadbed,  situate 
within  the  limits  of  section  thirty-five  (35)  of  said  roadbed,  and 
adjoining  lands  owned  or  occupied  by  Priscilla  Keith,  said  lands 
being  in  section  twelve  (12),  township  four  (4)  south,  range 
four  (4)  east,  in   Allen  county,  Ohio ;  and  said  notice  further 
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declared  that  unless  said  defendant  (the  plaintiff  herein)  should 
comply  with  the  requirements  thereof  within  30  days  from  said 
May  9,  1899,  then  that  said  Theo.  D.  Robb,  as  said  probate 
judge  of  Allen  county,  Ohio,  would  forthwith  proceed  and 
advertise  for  the  letting,  and  proceed  and  let  the  contract  for 
draining  said  accumulated  water  from  the  side  of  said  roadbed 
along  the  points  and  places  above  described  to  the  lowest 
bidder,  in  accordance  with  law.  That  prior  to  said  May  9, 
A.  D.  1899,  this  plaintiff,  as  defendant  in  said  proceedings  in 
case  No.  7,442  of  the  probate  court  of  Allen  county,  Ohio, 
had  no  notice  or  summons  of  any  kind  directed  to  it,  requir- 
ing it  to  appear  before  said  probate  court  and  have  judicially 
determined  whether  or  not  the  land  described  in  said  proceed- 
ings could  be  properly  drained  and  the  costs  thereof  assessed 
against  plaintiff  herein  as  said  defendant,  or  whether  or  not 
the  roadbed  of  the  defendant  was  constructed  and  maintained 
at  said  points  and  places  through  swamp  lands,  so  as  to 
exempt  plaintiff,  under  the  statute,  from  the  cost  and  expense 
of  draining  said  lands ;  and  plaintiff,  without  fault  on  its  part, 
was  prevented  from  tendering  any  issue  that  might  have  been 
tried  or  determined  in  said  cause.  That  the  time  named 
within  the  notice  served  by  the  sheriff  upon  the  agent  of  plain- 
tiff on  May  9,  A.  D.  1899,  has  expired,  and  the  defendant, 
Theo.  D.  Kobb,  as  probate  judge  of  Allen  county,  Ohio,  is 
threatening  to  proceed  and  advertise  for  the  letting  of  a  con- 
tract for  draining  the  lands  above  described  at  the  points  and 
places  above  described ;  and,  unless  restrained  by  an  order  of 
this  court,  said  Theo.  D.  Robb,  as  said  probate  judge,  will 
advertise  and  let  said  contract,  and  thereafter  will  charge  the 
cost  and  expense  of  the  same  against  the  property  of  plaintiff, 
and  will  thereby  deprive  plaintiff  of  its  property  without  due 
process  of  law;  and  for  all  of  which  wrongs  and  injuries  plain- 
tiff has  not  an  adequate  remedy  at  law.  That  said  plaintiff  in 
said  cause  No.  7,442  of  the  probate  court  of  Allen  county, 
Ohio,  is  proceeding  under  the  alleged  authority  of  an  act  of 
the  legislature  of  Ohio,  passed  May  7,  1869,  entitled  *An  act 
to  require  railroad  companies  to  drain  water  from  the  sides  of 
their  roadbeds  in  certain  cases,'  and  which  alleged  law  is  now 
designated  as  sections  3342,  3343,  3344,  3345.  and  3346,  Rev. 
St.  Ohio,  and  is  (as  plaintiff  herein  believes)  contrary  to  the 
provisions  of  section  nineteen  (19),  art.  one  (i),  of  the  con- 
stitution of  Ohio.  That  said  probate  court  of  Allen  county, 
Ohio  (as  plaintiff  believes),  has  no  authority  in  law  to  enter 
the  order  and  notice  served  upon  plaintiff  as  herein  alleged, 
or,  upon  failure  of  plaintiff  to  comply  with  said  order,  to 
advertise  for  the  opening  of  said  ditches  and  drains  and  let  the 
contract  therefor,  or  to  certify  the  cost  and  expense  thereof 
and  place  the  same  upon  the  tax  duplicate  against  plaintiff, 
for  that  thereby  plaintiff  is  deprived  of  its  property  without 
due  process  of  law  and  without  any  judicial  determination 
that  the  same  is  for  the  public  welfare.     Wherefore   plaintiff 
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prays  that  a  temporary  injunction  may  issue  directing  said 
Theo.  D.  Robb,  as  said  judge  of  the  probate  court  of  Allen 
county,  Ohio,  and  his  successors  in  office,  to  refrain  from 
advertising  the  letting,  and  to  refrain  from  the  letting,  of  a 
contract  to  dig  said  ditches  and  drains  described  in  these  pro- 
ceedings, and  to  refrain  from  certifying  the  cost  and  expense 
of  said  proceedings,  so  that  the  same  may  be  placed  against 
the  property  of  plaintiff  on  the  tax  duplicate  of  Allen  county, 
Ohio,  for  collection,  until  the  legality  of  said  acts  of  said 
probate  court  may  be  inquired  into,  and  until  the  constitu- 
tionality of  said  act  of  the  legislature  of  Ohio  may  be  judicially 
*  determined;  that  plaintiff  may  have  any  other  and  further 
orders  necessary  to  fully  protect  its  rights  and  give  adequate 
relief  in  equity ;  and  that  upon  the  final  hearing  of  this  cause 
said  injunction  may  be  made  perpetual. '  * 

To  this  petition  the  defendants  filed  a  general  demurrer, 
which  was  sustained  by  the  court  of  common  pleas ;  and,  the 
plaintiff  not  desiring*  to  further  plead,  the  court  dismissed  the 
petition  and  rendered  final  judgment  against  the  plaintiff,  to 
which  the  plaintiff  excepted.  The  circuit  court  affirmed  the 
judgment,  and  thereupon  the  railroad  company  filed  its  peti- 
tion in  error  in  this  court,  seeking  to  reverse  the  judgments  of 
the  courts  below. 

W.  O.  Johnson  and  Ridenour  &  Half  hill,   for  plaintiff  in 
error. 
Hoagland  &  Lippincott,  for  defendants  in  error. 

BURKET,  C.  J.  (after  stating  the  facts).  The  object  of 
the  action  is  to  test  the  constitutionality  of  the  sections  of  the 
statute  mentioned  in  the  petition.  The  original  statute  was 
passed  in  the  year  1869,  and  its  provisions  have  been  carried 
into  the  Revised  Statutes.     The  sections  are  as  follows : 

"Sec.  3342.  There  shall  be  constructed  and  kept  open,  along 
the  roadbed  of  every  railroad,  except  where  the  road  extends 
through  or  by  swamp  land,  by  the  company  or  person  operat- 
ing the  road,  ditches  or  drains  of  sufficient  depth,  width,  and 
grade  to  conduct  to  some  proper  outlet  the  water  which 
accumulates  along  the  sides  of  such  roadbed  from  the  con- 
struction or  operation  of  such  road. 

**Sec.  3343.  If,  after  ten  days'  notice  or  request  to  any 
ticket  or  other  agent  of  the  company  or  person  operating  a 
,  railroad,  to   provide  such   drain   or  ditch,    preferred  by   the 

persons  authorized  to  institute  the  proceedings  hereinafter  pro- 
vided for,  the  provisions  of  the  foregoing  section  be  not  com- 
i  plied  with,  any  owner  or  tenant  of  land   contiguous  to   such 

railroad  feeling  aggrieved  by  such  neglect  may  give  notice  of 
the  fact,  in  writing,  to  the  probate  judge  of  the  county  in 
which  such  neglect  occurs,  designating  in  such  notice  the 
place  or  places  on  such  road  where  such  drains  or  ditches  have 
not  been  made;  and  upon  the  receipt  of  such  notice  the  pro- 
bate judge  shall  appoint  a  commission  of  three   disinterested 
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freeholders  of  such  county,  who  together  with  the  county  sur- 
veyor, shall  proceed  to  the  place  designated  in  the  notice,  and, 
if  upon  inspection,  it  is  found  that  the  provisions  of  the  pre- 
ceding section  are  not  complied  with,  the  commission  or  a 
majority  thereof,  shall  report  the  same  to  such  probate  judge, 
who  shall  keep  a  record  of  such  proceedings ;  and  the  probate 
judge  shall  designate  a  time  within  which  such  ditches  or 
drains  shall  be  made  or  opened  and  shall  forthwith  notify  the 
company  or  person  operating  such  road,  in  writing,  whose 
duty  it  shall  be  to  make  or  open  such  ditches  or  drains  within 
the  time  specified. 

**Sec.  3344.  If  such  company  or  person  neglect  to  comply 
with  the  notification  of  the  probate  judge,  he  shall  forthwith, 
by  advertisement  for  three  consecutive  weeks,  in  one  or  more 
of  the  weekly  newspapers  published  in  such  county,  give 
notice  that  the  work  of  making  or  opening  the  ditches  or 
drains  will  be  let  to  the  lowest  bidder  at  such  time  and  place 
as  shall  be  designated  in  the  advertisement. 

**Sec.  3345.  The  probate  judge  shall,  at  the  time  and  place 
specified  in  the  advertisement,  sell  the  job  or  jobs  of  making 
or  opening  such  ditches  or  drains  to  the  lowest  bidder,  and 
take  from  such  bidder  a  sufficient  bond,  with  surety,  for  the 
performance  thereof,  and  upon  the  completion  thereof  to  the 
satisfaction  of  the  probate  judge,  he  shall  give  the  bidder 
a  certificate  therefor,  stating  the  amount  due  for  the  work ; 
and  upon  presentation  of  the  certificate  to  the  auditor 
of  the  county,  he  shall  place  the  amount  so  certified 
forthwith  upon  the  tax  duplicate  of  the  county,  against  the 
company,  together  with  all  the  costs  and  expenses  for  inspec- 
tion  by  the  commission  and  surveyor,  notices,  advertise- 
ments, sale  of  work,  making  contract  therefor,  approval  of  the 
work,  and  other  costs,  and  interest  on  the  amount  certified  to 
be  due  for  the  work  from  the  time  the  work  is  approved  until 
the  amount  can  be  collected  by  the  treasurer  of  the  county; 
and  such  tax  shall  be  collected  as  other  taxes,  and  be  paid  to 
the  persons  entitled  thereto  on  the  warrant  of  the  county 
auditor  on  the  county  treasurer. 

**Sec.  3346.  The  probate  judge,  commissioners,  and  surveyor 
shall  be  entitled  to  receive  for  their  services  such  costs,  fees 
and  expenses  as  are  provided  by  law  for  costs,  fees,  and  ex- 
penses of  county  commissioners  and  others  under  proceedings 
relating  to  ditches." 

That  a  duty  may  rest  upon  a  railroad  company  to  remove 
such  water  as  accumulates  along  the  sides  of  its  roadbed  from 
the  construction  or  operation  of  its  road,  to  the  injury  of  con- 
tiguous lands,  or  to  the  detriment  of  the  public  health,  con- 
venience, and  welfare,  seems  clear,  and  that  such  railroad 
company  may  be  compelled  by  statute  and  upon  proper  pro- 
ceedings to  discharge  such  duty  and  remove  such  water  is 
equally  clear;  but  where  such  water  so  accumulates  on  the 
right  of  way  and  along  the  sides  of  such  roadbed,  and  does  no- 
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injury  to  contiguous  lands,  and  is  not  detrimental  to  the  pub- 
lic health,  convenience,  and  welfare,  the  railroad  company 
cannot  be  compelled  by  statute  to  remove  the  same,  because 
it  has  the  right  to  use  its  right  of  way,  its  property,  as  it 
pleases,  so  long  as  such  use  does  no  injury  to  the  public  or  to 
private  persons.  The  right  to  store  waten  on  the  right  of  way 
may  in  certain  cases  be  a  valuable  right,  and  when  no  injury 
results  from  such  storage  the  right  cannot  be  curtailed. 
Where  an  accumulation  of  water  along  the  sides  of  such  road- 
bed is  not  detrimental  to  the  public  health,  convenience,  or 
welfare,  but  is  injurious  to  contiguous  lands,  the  injury  aris- 
ing from  such  accumulation  is  not  an  injury  to  the  public,  to 
be  by  it  redressed  or  prevented,  but  is  a  private  injury  to  the 
contiguous  lands,  to  be  redressed  by  the  owners  by  an  action 
for  damages,  or  other  proper  action,  in  the  court  of  common 
pleas;  the  probate  court  not  having  jurisdiction  of  such 
actions. 

The  ditch  act  of  May  i,  1854,  was  held  unconstitutional  for 
the  reason  that  it  authorized  the  entry  upon  lands  of  others, 
and  the  construction  of  drains,  when  demanded  by  private 
interest  merely,  without  reference  to  public  interests,  con- 
venience, or  welfare.  Reeves  v.  Treasurer,  8  Ohio  St.  333, 
346.  And  in  McQuillen  v.  Hatton,  42  Ohio  St.  202,  this  court 
again  held  that  ditches  could  be  constructed  only  in  the 
interest  of  the  public,  and  that  the  fact  that  larger  crops  could 
be  raised  on  lands  to  be  benefited  by  a  ditch  was  a  private, 
and  not  a  public,  interest,  and  would  not  warrant  the  estab- 
lishment of  the  proposed  ditch.  The  sections  in  question  do 
not  in  the  least  provide  for  the  protection  of  the  public  health, 
convenience,  or  welfare,  but  are  solely  for  the  redress  of  griev- 
ances of  private  persons,  the  owners  of  lands  contiguous  to 
the  railroad ;  and  said  sections  are  so  broad  that  under  them 
railroads  might  be  compelled  by  the  owner  or  tenant  of  con- 
tiguous lands  to  drain  off  all  such  accumulations  of  water, 
even  though  not  injurious  to  such  lands  or  the  public,  and 
accumulated  and  stored  on  the  right  of  way  for  the  use  of  such 
railroad.  The  general  assembly  has  not  the  power  to  impose 
or  enforce  such  a  duty.  By  these  sections  authority  is 
attempted  to  be  given  for  the  lowest  bidder  to  enter  upon  the 
right  of  way  of  the  railroad  and  construct  a  ditch  for  the  sole 
benefit  of  a  private  individual,  without  reference  to  the 
interests  of  the  public.  The  costs  of  such  ditch  and  all  costs 
of  the  proceedings  are  to  be  assessed  against  the  railroad, 
placed  upon  the  tax  duplicate,  collected  by  the  county  treas- 
urer as  other  taxes,  and  paid  over  to  such  bidder  upon  the 
warrant  of  the  county  auditor;  and  all  this  is  done,  not  in  the 
interest  of  the  public,  but  in  the  interest  of  private  persons. 
It  is  not  so  much  a  case  in  which  private  property  is  taken 
for  public  use  for  which  compensation  must  be  first  made  in 
money,  as  it  is  a  taking  of  private  property  for  private  use, 
and  therefore  in  violation  of  that  part  of  section  19  of  the  bill 
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of  rights  which  says:  ** Private  property  shall  ever  be  held 
inviolate,  but  subservient  to  the  public  welfare.**  The  money 
required  to  pay  the  assessment  is  the  private  property  of  the 
railroad  company  and  cannot  be  taken  from  it  for  the  private 
welfare  of  another.  The  sections  in  question  provide  solely 
for  the  relief  of  the  lands  of  private  individuals  in  their  pri- 
vate interests,  and  seek  to  impose  a  burden  by  way  of  assess- 
ment, to  be  collected  as  taxes  from  the  railroad  company  for 
the  private  benefit  of  such  individuals,  and  for  that  reason  are 
unconstitutional.  Assessments  and  taxes  can  be  levied  and 
collected  only  for  public  purposes. 

There  is  another  reason  why  these  sections  are  unconstitu- 
tional: An  assessment  is  attempted  to  be  authorized  upon  the 
railroad  company  without  an  opportunity  to  be  heard.  The 
owner  or  tenant  of  land  contiguous  to  the  railroad  may  give 
ten  days*  notice  to  any  ticket  or  other  agent  of  such  company 
to  provide  such  ditch,  and  upon  failure  to  do  so  he  may  give 
notice  in  writing  to  the  probate  judge  of  the  county,  and  the 
judge  thereupon  appoints  a  commission  to  inspect  the  part  of 
the  road  in  question  and  report  to  him.  Thereupon  the  judge 
notifies  the  railroad*  company  in  writing  to  open  such  ditch 
within  a  time  specified.  If  not  opened,  the  probate  judge, 
upon  three  weeks'  notice  by  advertisement,  lets  the  work  of 
opening  such  ditch  to  the  lowest  bidder.  After  the  work  is 
completed,  the  cost  thereof  and  all  costs  of  the  proceeding  are 
to  be  certified  to  the  auditor,  placed  on  the  duplicate,  col- 
lected as  other  taxes,  and  paid  over  to  the  person  who  did 
the  work.  The  railroad  company  is  notified  by  the  owner  or 
tenant  to  open  the  ditch,  and  is  also  notified  by  the  probate 
judge  to  open  it,  but  no  notice  is  given  to  it  of  any  hearing, 
and  no  provision  whatever  is  made  for  a  hearing  at  any  stage 
of  the  proceeding.  It  may  be  that  the  railroad  extends 
through  or  by  swamp  land,  in  •  which  case  the  statute  by  its 
terms  is  not  applicable.  It  may  be  that  the  ditches  already 
provided  are  of  sufficient  depth,  width,  and  grade  to  conduct 
the  water  to  a  proper  outlet.  It  may  be  that  the  accumula- 
tion of  water  does  not  arise  from  the  construction  or  operation 
of  the  road,  but  from  the  natural  lay  of  the  land.  It  may  be 
that  no  public  interest  is  to  be  conserved,  for  which  alone  an 
assessment  can  be  made.  It  may  be  that  the  accumulation  of 
water  is  not  injurious  to  contiguous  lands  or  the  public.  As 
to  all  these,  and  other  material  matters,  the  railroad  company 
has  a  right  to  be  heard  before  it  is  condemned  to  suffer  and 
pay  an  assessment.  Reasonable  notice,  and  an  opportunity 
to  be  heard  in  defense  or  opposition,  are  prerequisites  to 
jurisdiction;  and  an  assessment  made  without  such  notice  and 
opportunity  to  be  so  heard  is  void,  not  only  for  want  of  juris- 
diction, but  also  because  there  was  not  due  process  of  law. 
While  taxes  are  laid  without  notice,  the  statutes  being  re- 
garded as  sufficient  notice,  and  section  4858  as  sufficient 
remedy,  special  burdens  by  way  of  special  assessments  can- 


y  :r  \ 
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not  be  laid  on  property  without  notice  and  an  opportunity, 
somewhere  along  the  line,  to  be  heard  in  opposition  or 
defense.  Special  assessments  cannot  exceed  the  special  bene- 
fits, Walsh  V.  Barron,  6i  Ohio  St.  15,  55  N.  E.  164,  76  Am. 
St.  Rep.  354.  And  if  there  is  nothing  else  available  to  the 
landowner,  this  question  may  arise  in  every  case,  and  there- 
fore the  landowner  is  entitled  to  notice  before  any  burden 
by  way  of  special  assessment  is  laid  on  his  property.  The 
rale  in  such  cases  is  well  stated  in  Stuart  v.  Palmer,  74  N.  Y. 
183,  30  Am.  Rep.  289,  as  follows:  '*Alaw  imposing  an  assess- 
ment for  a  local  improvement,  without  notice  to  and  a  hear- 
ing or  an  opportunity  to  be  heard  on  the  part  of  the  owner  of 
the  property  to  be  assessed,  has  the  effect  to  deprive  him  of  his 
property  without  due  process  of  law,  and  is  unconstitutional. 
The  law  may  prescribe  the  kind  of  notice  and  the  mode  in 
which  it  may  be  given,  but  cannot  dispense  with  all  notice. 
It  is  not  enough  that  the  owner  may  by  chance  have  notice, 
or  that  he  may  as  a  matter  of  favor  have  a  hearing.  The  law 
must  require  notice  and  give  the  right  to  a  hearing.*' 

It  is  urged  by  counsel  for  defendant  in  error  that  the  sec- 
tions in  question  are  enacted  under  the  police  power,  and  do 
no  more  than  to  require  the  railroad  company  to  so  use  its 
property jas  not  to  injure  that  of  another,  and  cite  Cooley, 
Const.  Lim.  *573.  While  the  general  assembly  under  the 
police  power  may  restrict  and  regulate  the  conduct  of  per- 
sons and  the  use  of  property  within  reasonable  bounds,  it 
must  do  so  under  the  limitations  of  the  constitution,  and  can- 
not, under  the  guise  of  that  power,  take  the  private  property 
of  one  person  and  bestow  it  upon  another  for  his  private  use 
and  benefit.  Neither  can  it  lay  an  extra  burden  on  property 
without  notice  to  the  owner  and  an  opportunity  to  be  beard. 
The  regulation  and  restriction  under  the  police  power  in  be- 
half of  the  public  may  be  enforced  by  taxation  or  assessment, 
but  in  behalf  of  a  private  individual  it  can  only  be  enforced 
hy  action  in  a  court  of  competent  jurisdiction. 

It  is  also  urged  by  counsel  for  defendants  in  error,  that  the 
accumulation  of  water  along  the  roadbed  is  a  nuisance,  and 
that  the  proceedings  authorized  by  said  sections  are  not  more 
than  the  abatement  of  such  nuisance  at  the  expense  of  the 
party  creating  it,  and  this  seems  to  have  been  the  view  taken 
by  the  courts  below.  Railway  Co.  v.  Keith,  12  O.  C.  D.  208, 
21  Ohio  Cir.  Ct.  R.  669,  and  Lawton  v.  Steele,  1 19  N.  Y.  226, 
23  N.  E.  878,  7  L.  R.  A.  134,  16  Am.  St.  Rep.  813,  are  cited 
and  relied  upon  to  support  this  contention.  The  law  of 
nuisance  has  no  application  to  the  subject-matter  of  these  sec- 
tions. Nothing  is  said  in  them  as  to  nuisances,  and  there  is 
no  declaration  in  the  statute  making  such  accumulation  of 
water  a  nuisance,  and  no  authority  given  to  abate  any  such 
pretended  nuisance.  The  whole  object  of  the  statute  is  to 
conduct  the  accumulated  water  to  a  proper  outlet,  so  as  to 
protect  lands  contiguous  to  the  railroad,  and   for  the   private 
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benefit  of  the  owners  of  such  lands.  There  is  nothing  in  the 
statute  looking  to  the  protection  of  the  public  health,  con- 
venience or  welfare.  So  that,  if  the  law  of  nuisance  wer€^  to 
be  applied  to  this  case,  it  could  not  avail,  because  the  nuisance 
would  be  to.  private  individuals,  and  not  to  the  public.  Even 
Lawton  v.  Steele,  supra,  concedes  that  a  private  nuisance 
cannot  be  abated  by  the  party  inconvenienced  without  proc- 
ess of  law.  In  Lawton  v.  Steele  the  statute  declared  and 
made  the  fish  nets  a  public  nuisance,  and  authorized  their 
destruction  by  any  person,  and  required  the  game  and  fish  pro- 
tectors to  destroy  them.  Under  that  statute  the  destruction 
of  the  nets  was  upheld  as  not  being  a  taking  of  private  prop- 
erty for  public  use  without  compensation,  and  also  as  not 
being  a  taking  without  due  process  of  law.  That  case  was 
affirmed  by  the  supreme  court  of  the  United  States  in  152  U. 
S.  133,  14  Sup.  Ct.  499,  38  L.  Ed.  38s;  the  court  holding  that 
the  statute  came  within  the  police  power,  and  as  to  the  value 
of  the  nets,  in  effect,  applied  the  maxim  of  **De  minimis  non 
curat  lex."  The  exact  question  has  never  been  passed  upon 
by  this  court,  but  from  the  general  trend  of  our  decisions,  and 
the  construction  of  our  constitution,  it  may  well  be  doubted 
whether  the  summary  destruction  of  such  nets  under  such  a 
statute  would  be  upheld  by  this  court.  In  Edson  v.  Crangle, 
62  Ohio  St.  49,  56  N.  E.  647,  the  statute  forbade  the  use  of 
the  nets,  and  provided  that  nets  set  or  placed  contrary  to  the 
act  should  be  confiscated,  sold,  and  proceeds  placed  in  the 
public  treasury ;  and  this  court  held  the  seizure  of  such  nets 
without  process  of  law  to  be  in  violation  of  the  constitutional 
rights  of  the  owners,  and  compelled  the  game  warden  to 
make  compensation.  In  that  statute  there  was  no  provision 
declaring  the  nets  a  nuisance,  as  in  the  sections  under  con- 
sideration here  there  is  no  provision  making  the  accumulated 
water  a  nuisance.  That  which  the  general  assembly  has  not 
declared  a  public  nuisance,  and  authorized  its  summary  abate- 
ment in  the  interest  of  the  public,  cannot  be  construed  by  a 
court  to  be  such  nuisance  and  liable  to  be  summarily  abated 
without  process  of  law,  even  in  the  interest  of  the  public,  and 
certainly  not  in  the  interest  of  private  individuals.  This  is 
conceded  in  Lawton  v.  Steele,  supra. 

It  is  also  urged  that  at  common  law  nuisances  might  be 
abated,  and  that  our  constitution  has  made  no  change  in  this 
regard.  If  at  common  law  private  property  might  be  taken 
for  private  use,  or  taken  for  public  use  without  compensation, 
or  taken  or  destroyed  without  due  course  of  law,  then  our  con- 
stitution has  rendered  inoperative  the  common  law  in  that  re- 
gard, because  under  our  constitution  private  property  shall 
ever  be  held  inviolate,  and  where  taken  for  public  use  com- 
pensation therefor  must  be  first  made  in  money,  and  every 
person  for  an  injury  done  him  in  his  land,  goods,  or  person 
shall  have  remedy  by  due  course  of  law.     The  common   law. 
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in  so  far  as  it  conflicts  with  these  provisions  of  the  constitu- 
tion, is  inoperative.  There  is  nothing  so  sacred  in  the  com- 
mon law  that  it  should  override  a  constitution  or  statute. 
Much  of  our  constitution  was  adopted,  and  many  of  our  stat- 
utes enacted,  to  get  rid  of  the  imperfections  and  injustice  of 
the  common  law.  While,  therefore,  said  section  3342  is  valid 
as  to  the  duty  imposed  on  such  railroad  company  to  construct 
and  keep  open  ditches  as  therein  provided,  where  the  accumu- 
lation of  such  water  is  to  the  injury  of  contiguous  lands,  or 
detrimental  to  the  public,  it  is  invalid  when  such  water  is  not 
injurious  to  such  lands  or  the  public,  because,  if  no  injury  is 
done  by  such  accumulated  water,  the  railroad  company  can 
iise  its  right  of  way  for  the  storage  of  such  water  or  other  pur- 
pose as  to  it  may  seem  proper.  The  remedy  provided  in  said 
sections  3343,  3344,  3345,  and  3346  for  the  enforcement  of  said 
duty  so  imposed  by  section  3342  is  in  conflict  with  section  19 
of  article  i  of  the  constitution,  and  section  16  of  the  same 
article,  because  the  private  property  of  the  railroad  company, 
the  money  to  pay  the  assessment,  is  taken,  not  for  a  public, 
but  private,  purpose,  and  thereby  the  constitutional  right  of 
the  company  to  hold  its  private  property  inviolate  is  invaded; 
and  this' is  done  without  due  course  of  law,  because  done  with- 
out notice  and  an  opportunity  to  be  heard  in  defense,  and  be- 
cause, further,  that  the  right  of  the  owner  of  contiguous  lands 
for  redress  against  the  company  for  failure  to  construct  and 
keep  open  such  ditches  is  a  private  right,  to  be  enforced  by 
proper  action  in  a  court  of  competent  jurisdiction,  and  not  by 
the  paternal  remedy  of  assessment  and  taxation  for  the  pro- 
tection and  benefit  of  private  persons.  The  power  of  assess- 
ment and  taxation  can  be  enforced  by  the  state  in  the  interest 
of  the  public  only,  and  not  for  the  redress  of  private  wrongs. 
The  judgments  of  the  courts  below  will  be  reversed,  the  de- 
murrer to  the  petition  overruled,  and  the  cause  remanded  to  the 
court  of  common  pleas  for  further  proceedings  according  to  law. 
Judgments  reversed,  and  cause  remanded. 

SPEAR,     DAVIS,     SHAUCK,    and  CREW,   JJ.,    concur. 
PRICE,  J.,  not  sitting. 
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{Supreme  Court  of  lowa^  Feb,  11  ^  1903,) 
[93  N.  W.    Rep.  575.  ] 

Pifei— Origin— Sufficiency  of  Evidence. 

Plaintiff's  evideace  showed  that  the  engine  that  set  the  fire  on  his 
premiaes  also  set  another  in  a  cornfield  less  than  20  rods  away,  and 
that  sparks  ' '  went  abont  7  rods  from  the  track. ' '  There  was  also 
some  testimonj  that  defendant  was  using  slack  coal  in  its  engines, 
vhich  oa  account  of  the  dryness  of  the  weather,  and  the  season  of 
the  year,  was  dangerous  to  use :  held  sufficient  to  take  the  case  to 
the  jury. 
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Same— Injury  to  Health— Proximate  Cause.* 

Negligence  of  railroad  company  in  starting  fire  on  plaintiff's 
premises  would  be  the  proximate  cause  of  injury  to  his  health  by 
overexertion  in  putting  it  out. 

Appeal— Review. 

In  the  absence  of  a  showing  of  som^  necessity  for  an  instruction, 
it  will  be  presumed  on  appeal  that  the  court  properly  refused  it. 

Appeal  from  district  court,  Delaware  county;  Franklin  C. 
Piatt.  Judge. 

Action  at  law  to  recover  damages  caused  plaintiff  and  her 
property  through  a  fire  set  out  by  a  locomotive  being  operated 
on  defendant's  line  of  road.  Trial  to  a  jury,  verdict  and  judg- 
ment for  plaintiff,  and  defendant  appeals.     Affirmed. 

J.  C.  Cook,  H.  Loomis,  and  E.  C.  Perkins,   for  appellant. 
Bronson  &  Carr,  for  appellee. 

DEEMER,  J.  The  petition  is  in  three  counts.  In  the  first, 
plaintiff  asked  damages  for  injuries  done  her  property;  in 
second,  compensation  for  services  in  extinguishing  the  fire ; 
and  in  the  third,  damages  for  personal  injuries  received  by 
her  in  endeavoring  to  extinguish  the  fire.  The  second  count 
was  not  submitted,  but  the  first  and  third  were,  resulting  in  a 
verdict  for  plaintiff  in  the  sum  of  $569,  which  was  reduced  by 
order  of  the  trial  court  to  $369. 

Little  or  no  complaint  is  made  of  the  rulings  of  the  trial 
court  with  reference  to  the  first  count  of  the  petition.  The 
rule  announced  in  Greenfield  v.  C.  &  N.  W.  Ry.  Co.,  83  Iowa, 
270,  49  N.  W.  95,  and  other  like  cases,  is,  however,  again 
challenged  in  a  general  way.  Suffice  it  to  say  with  reference 
to  that  case  that  it  has  been  too  long  adhered  to  to  justify  us 
now  in  disturbing  it.  The  doctrine  there  announced  has  been 
established  in  many  other  jurisdictions,  and  seems  to  be 
adopted  by  the  text-writers  as  correct.  See  Thompson  on 
Negligence,  vol.  2,  §§  2285-2287,  and  2289,    and  cases  cited. 

Many  complaints  are  made  of  rulings  as  to  the  third  count. 
The  trial  court  instructed  with  reference  to  this  th^t  there 
was  no  presumption  of  negligence  on  the  part  of  the  company 
in  setting  out  the  fire,  and  that  the  burden  was  on  the  plaintiff 
to  show  that  the  fire  occurred  by  reason  of  negligence  on  the 
part  of  the  defendant,  either  in  the  construction  or  the  opera- 
tion of  its  eng:ine.  Right  or  wrong,  this  must  be  accepted  as 
the  law  of  the  case.  It  was  given,  no  doubt,  in  view  of  the 
change  made  in  the  **fire  statute*'  by  the  Code  of  1897.  Com- 
pare section  2056  of  that  Code  and  section  1289  of  the  Code  of 
1873.  We  are  not  required  or  permitted  at  this  time  to  ex- 
press our  views  regarding  this  chknge,   but  must  accept   the 

*See  notes  at  end  of  case. 

As  to  whether  there  can  be  a  recovery  for  personal  injuries  result- 
ing from  a  lire  originating  through  the  negligence  of  another,  the 
decisions  are  conflicting.  They  are  not  numerous;  and  it  may  be 
useful  to  devote  some  space  to  the  illustrations,  and  in  quoting  from 
the  opinions. 
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law  as  given  by  the   court  as  a  correct  interpretation  of  the 
new  statute. 

Defendant  contends  that  there  is  no  evidence  to  sustain  that 
part  of  the  verdict  awarding  damages  for  personal  injuries. 
In  answer  to  special  interrogatories,  the  jury  found  that  there 
was  mismanagement  of  the  engine,  and  that  the  coal  used  in 
the  locomotive  which  set  out  the  fire  was  not  such  as  reasona- 
ble care  and  prudence  demanded.  It  also  found  that  the 
engine  was  properly  equipped  with  spark  arresters,  and  that 
these  devices  were  in  good  repair  at  the  time  the  fire  was  set 
out.  The  trial  court,  in  its  instructions,  practically  eliminated 
the  statute,  in  so  far  as  the  third  count  of  the  petition  was 
concerned,  and  submitted  this  count  on  the  theory  of  defend- 
ant's common-law  liability;  and,  in  determining  the  sufficiency 
of  the  evidence  to  support  the  verdict  on  this  count,  we  must 
be  governed  by  common  principles  and  fules.  Before  the 
enactment  of  the  fire  statute,  we  had  uniformly  held  that  neg- 
ligence would  not  be  presumed  from  the  proof  of  the  setting 
out  of  the  fire  alone.  See  McCummons  v.  C.  &  N.  W.  Ry. 
Co.,  33  Iowa,  187;  Gandy  v.  C.  &  N.  W.  Rj»R.,  30  Iowa, 
420,  6  Am  Rep.  682.  We  quote  the  following  from  the  Gandy 
Case,  as  stating  the  rule  for  this  case  in  this  state,  in  the 
absence  of  statute:  **The  plaintiff  must  aver  negligence,  and, 
of  course,  the  burden  of  proving  it  is  upon  him ;  and,  as  the 
mere  fact  of  injury  does  not  in  any  other  case  prove  negligence 
or  other  wrong  upon  the  defendant,  so  it  does  not  in  this. 
But  as,  in  the  nature  of  the  case,  the  plaintiff  must  labor 
under  difficulties  in  making  proof  of  the  fact  of  negligence, 
and  as  the  fact  itself  is  always  a  relative  one,  it  may  be  satis- 
factorily established  by  evidence  of  circumstances  bearing 
more  or  less  directly  upon  the  fact  of  negligence,  which  might 
not  be  satisfactory  in  other  cases,  free  from  difficulty,  and 
open  to  clearer  proofs;  and  this  upon  the  general  principles 
of  evidence,  which  hold  that  to  be  sufficient  or  satisfactory 
which  ordinarily  satisfies  an  unprejudiced  mind,  i  Greenl. 
on  Ev.  2.  The  absence  of  a  spark  arrester ;  the  failure  to  use 
the  best ;  the  employment  of  a  drunken  engineer ;  the  use,  at 
the  time,  of  an  excessive  amount  of  steam;  an  ordinarily 
heavy  train;  an  unlawful  rate  of  speed;  the  defect  or  want  of 
repair  in  the  engine;  the  stopping  of  the  engine  or  stirring  of 
the  fire  in  it  in  a  place  of  peculiar  peril;  the  repeated  and 
unusual  dropping  of  coals,  or  excessive  and  continued  emis- 
sion of  sparks,  etc., — are  severally  facts  tending  more  or  less 
satisfactorily,  according  to  the  circumstances,  to  establish  the 
fact  of  negligence.  See  4  West.  Jur.  333,  429."  We  have  to 
determine  then,  whether  or  not,  in  the  light  of  this  rule,  there 
was  sufficient  evidence  of  negligence  to  justify  a  verdict  for 
plaintiff  on  the  third  count  of  her  petition.  The  verdict  was 
based  on  a  finding  that  the  coal  used  in  the  engine  was  not  such 
as  reasonable  care  and  prudence  demanded,  and  that  the 
engine  was  not  properly  managed.     Plaintiff  introduced   evi- 


21i         Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

Glanz  V,  Chicaf^o,  etc.,  Rj.  Co 

dence  to  show  that  the  engine  which  set  out  the  fire  in  ques- 
tion also  set  out  another  fire  in  a  cornfield  within  20  rods  of 
the  place  where  the  fire  on  plaintiff's  premises  started,  and 
that  sparks  ** went  about  7  rods  from  the  track.*'  This  was 
all  the  evidence  (save  a  matter  hereinafter  referred  to)  adduced 
by  plaintiff  on  the  issue  of  defendant's  negligence.  We  are 
constrained  to  hold,  in  view  of  the  difficulties  under  which  a 
plaintiff  labors  in  such  cases  of  producing  evidence  of  negli- 
gence, that  this  was  sufficient  to  take  the  case  to  the  jury. 
Slossen  v.  B.,  C.  R.  &  N.  R.  Co.,  60  Iowa,  215,  14  N.  W.  244; 
West  V.  R.  R.,  ^^  lowa,  654,  35  N.  W.  479,  42  N.  W.  512. 
True,  in  these  cases  there  was  evidence  of  several  fires,  while 
here  the  testimony  shows  but  two.  But  this  goes  to  the 
weight,  rather  than  to  the  sufficiency,  of  the  evidence.  These 
two  fires  were  so  close  to  each  other,  were  at  such  a  distance 
from  the  track,  and  were  at  such  a  place,  that  we  think  the 
jury  might  have  concluded  from  these  facts  alone  that  there 
was  negligence.  The  number  of  fires  set  out  by  the  particular 
engine  is,  of  course,  material,  but  the  circumstances  and  con- 
ditions under -which  they  were  set  out  also  have  an  important 
bearing.  See,  as  sustaining  our  conclusions  on  this  branch  of 
the  case:  McTavish  v.  R.  R.  (  N.  D.)  79  N.  W.  443;  Patten 
V.  R.  R.,  87  Mo.  117,  56  Am.  Rep.  446;  Butcher  v.  R.  R.,  67 
Cal.  518,  8  Pac.  174;  Huyett  v.  R.  R.,  23  Pa.  373;  Jackson- 
ville R.  R.  V.  Peninsular  Land  Co.  (Fla.)  9  South.  661,  17  L. 
R.  A.  33. 

Defendant  introduced  evidence  to  show  that  the  engine 
was  properly  equipped  and  skillfully  operated,  and  that  the 
fire  was  a  mishap  for  which  it  was  not  responsible.  But 
appellee  argues  that  from  the  testimony  the  jury  was  war- 
ranted in  finding  that  defendant  at  the  time  in  question  was 
using  slack  coal  in  its  engines,  which,  on  account  of  the  dry- 
ness of  the  weather  and  the  season  of  the  year  (it  being  in 
November),  it  was  dangerous  to  use,  and  that  ordinary  care 
would  have  dictated  the  use  of  fuel  less  conducive  to  the 
emission  of  sparks.  There  is  some  direct  testimony  from 
which  such  an  inference  might  possibly  be  drawn,  although 
not  in  itself  sufficient  to  show  negligence  on  the  part  of  the 
defendant  in  this  respect;  but,  taken  in  connection  with  the 
other  evidence  to  which  we  have  referred,  we  think  it  was 
sufficient  to  justify  the  submission  of  the  case  to  the  jury. 
Hockstedler  v.  R.  R.,  88  Iowa,  236,  S5  N.  W.  74. 

2.  Appellants  contend  that  plaintiff's  injuries  were  not  the 
proximate  results  of  the  setting  out  of  the  fire,  and  that  the 
court  should  have  so  instructed  the  jury.  The  testimony 
shows  that  there  was  a  high  wind  blowing;  that  the  fire  was 
coming  directly  toward  the  house  and  barn  on  plaintiff's 
premises,  and  that  in  the  barn  there  was  a  large  amount  of 
personal  property  belonging  to  plaintiff  and  her  husband;  and 
that,  had  the  barn  caught  fire,  the  house  would  also  have 
been  burned.     It  also  appears  that  plaintiff  and  her  husband, 
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with  others,  undertook  to  extinguish  the  fire,  or  to  stay  its 
progress  for  the  purpose  of  saving  this  property,  and  that  in 
so  doing  plaintiff's  clothing  was  partially  destroyed,  her  per- 
son burned,  and  she  made  sick  and  disabled  from  work.  The 
court  instructed,  in  effect,  that,  if  defendant  was  negligent  in 
setting  out  the  fire,  it  would  be  liable  to  plaintiff  for  any  such 
personal  injuries  received  by  her  as  were  the  natural  and 
direct  result  of  her  exertions  in  trying  to  extinguish  the  fire 
and  save  her  property,  to  which  she  did  not  by  her  own  neg- 
ligence contribute,  and  on  the  question  of  contributory  negli- 
gence gave  the  following:  *'In  respect  to  the  question  of 
whether  the  plaintiff  was  or  was  not  guilty  of  negligence  which 
contributed  to  her  alleged  injuries,  you  are  instructed  that  the 
plaintiff  had  the  right  to  n\ake  such  reasonable  exertions  for 
the  protection  of  her  property  as  .a  reasonably  prudent  person 
would  have  done  under  like  circumstances.  But  if  she  ex- 
erted herself  to  a  greater  extent  or  more  violently  than  an 
ordinarily  prudent  person  would  have  done  under  like  circum- 
stances, and  her  injuries,  if  any,  resulted  from  such  exertions, 
then,  even  though  she  acted  in  good  faith,  or  under  the  belief 
that  what  she  did  was  necessary,  she  cannot  recover  for  such 
injuries,  if  any,  to  her  health.  (7)  In  determining  whether 
the  plaintiff  was  or  was  not  guilty  of  negligence  that  con- 
tributed to  the  alleged  injury  to  her  health,  you  would  not  be 
justified  in  finding  that  she  was  free  from  any  negligence  that 
contributed  to  her  injuries,  if  any,  from  the  facts  alone  (if  they 
be  facts)  that  the  danger  to  her  property  was  great,  or 
appeared  to  be  great,  and  that  she  acted  in  good  faith,  in  an 
honest  purpose  to  prevent  the  spread  of  the  fire,  and  thus  pro- 
tect her  property  from  destruction  or  injury,  for  her  motive  or 
conduct,  however  honest  or  well  intended,  cannot  be  made  the 
basis  of  a  recovery,  if,  as  a  matter  of  fact,  she  did  not  act  as  a 
reasonably  prudent  person  would  have  acted  under  like  cir- 
cumstances. In  determining  this  question,  however,  you 
should  take  all  the  facts  and  circumstances  concerning  the 
fire,  and  the  act  of  the  plaintiff  as  disclosed  by  the  evidence, 
into  consideration.  *'  It  is  contended  that  the  fire  was  not  the 
proximate  cause  of  plaintiff's  injuries  and  sickness,  and  that, 
as  these  results  were  brought  about  by  her  own  volition,  she 
cannot  recover.  The  question  of  proximate  cause  is  always 
difficult,  and,  but  for  the  case  to  which  we  shall  presently 
refer,  we  should  have  difficulty  in  determining  the  proposition 
here  presented.  In  Liming  v.  R.  R.  Co.,  81  Iowa,  250,  47 
N.  W.  66,  the  exact  question  before  us  was  considered;  and  it 
was  there  held  that  a  stranger  who  received  injuries  in 
attempting  to  extinguish  a  fire  set  out  by  a  railway  company, 
to  save  property  from  destruction,  might  recover  from  the 
company;  that  defendant's  negligence  in  such  a  case  was  the 
proximate  cause  of  an  injury  to  the  person  who  attempted  to 
save  property  from  the  consequences  thereof;  that  the  injured 
party  was  entitled  to  recover,  provided  he  did  not  negligently 
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contribute  to  the  results.  In  that  case  it  is  said,  in  effect, 
that  one  who,  acting  with  reasonable  prudence,  voluntarily 
exposes  himself  to  danger  for  the  purpose  of  protecting  his 
property,  may  recover  for  the  consequent  injuries  he  receives 
from  the  person  whose  wrong  caused  the  injury  to  himself, 
and  the  danger  to  the  property  he  sought  to  protect.  See, 
also,  McKenna  v.  Baessler,  86  Iowa,  197,  53  N.  W.  i(53,  17 
L.  R.  A.  310.  In  attempting  to  extinguish  the  fire  in  ques- 
tion, plaintiff  was  in  the  strict  line  of.  her  duty;  and,  if  she 
acted  with  ordinary  care  and  prudence,  there  is  no  reason,  in 
justice  or  law,  why  she  should  not  recover  for  the  injuries 
received.  Bound  as  she  was  by  law  to  save  herself  from  the 
consequences  of  defendant's  negligence,  the  defendant  should 
not  be  permitted  to  say  that  her  act  was  entirely  voluntary, 
and  that  the  injuries  she  received  did  not  follow  proximately 
from  its  original  wrong.  The  Liming  Case  is  not  without 
support  in  other  jurisdictions.  See  Rajnowski  v.  R.  R.  Co., 
74  Mich.  20,  41  N.  W.  847;  Id.,  78  Mich.  681,  44  N.  W.  335; 
Berg  V.  Great  Northern  R.  Co.  (Minn.)  73  N.  W.  648,  68  Am. 
St.  Rep.  524.  Defendant  attempts  to  distinguish  the  Liming 
Case  from  the  one  at  bar  on  the  ground  that  in  the  former 
Liming  was  injured  by  the  fire  itself,  while  here  the  plaintiff's 
sickness  was  due  to  overexertion.  Admitting  the  difference 
in  facts,  it  does  not  follow  that  there  is  any  distinction  in 
principle.  In  either  case  the  injury  was  the  result  of  the  fire, 
unless  the  party  injured  was  doing  a  negligent  and  reckless 
act  in  attempting  to  extinguish  the  fire.  Whether  or  not  he 
was  guilty  of  contributory  negligence  was  a  question  for  the 
jury,  under  proper  instructions.  It  should  not  be  said  that 
defendant  could  not  anticipate  the  wrong  complained  of.  If 
it  negligently  set  out  a  fire  which  endangered  property,  it 
knew  that  the  owner  was  bound  to  make  all  reasonable 
efforts  to  save  himself  from  harm;  and  if,  in  the  exercise  of 
reasonable  care  in  the  performance  of  this  duty,  he  received 
an  injury,  the  original  fault  of  the  defendant  is  something^ 
more  than  a  condition.  It  was,  as  we  view  it,  the  efficient 
cause  of  the  injury.  That  injury  may  result  from  an  actual 
contact  with  the  fire,  or  from  overexertion,  and  in  either  case 
is  a  proximate  result. 

3.  The  fifth  instruction  is  complained  of  for  the  reason  that 
the  injuries  complained  of  by  plaintiff  as  a  result  of  her 
exertions,  rather  than  as  a  result  of  the  fire  set  out  by  the 
defendant,  are  referred  to  and  emphasized.  Taken  alone  this 
instruction  was  erroneous;  but  when  considered  with  the  sixth 
and  seventh,  which  we  have  quoted,  and  the  evidence  to  which 
we  have  referred,  there  was  no  prejudicial  error  of  which 
defendant  may  justly  complain. 

Defendant  asked  an  instruction  as  to  the  value  to  be  placed 
upon  the  testimony  of  witnesses  relating  to  the  value  of  prop- 
erty destroyed.  The  instruction  announced  a  correct  rule  of 
law,  but  the  record  does  not  contain  the  evidence   bearingr  on 
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this  subject,  and,  so  far  as  shown,  there  was  no  conflict  therein. 
If  the  defendant's  experts  gave  the  same  evidence  as  to  value 
as  did  plaintiff's,  then  there  was  no  occasion  for  giving  the 
instruction.  In  the  absence  of  a  showing  of  some  necessity 
for  the  instruction,  it  will  be  presumed  that  the  trial  court 
was  justified  in  refusing  it. 

There  is  no  prejudicial   error  in  the   record,    and  the  judg- 
ment is  affirmed. 

NOTES. 

LIABILIT7  OF  RAILROAD  OOMPANIBS  FOR  PBRSONAL 
INJURIES  RESXTLTINQ  FROM  FIRES  SET  B7 

liOOOMOTIVES. 

« 

Injury  Sustained  While  Trying  to  Save  His  Honne— Damages  Too  Remote. 
Where  the  complaint  charges  the  company  with  negligence  in  allow- 
ing sparks  to  enter  his  house  and  there  start  a  fire,  theie  can  be  no 
recovery  for  injuries  caused  by  plaintiff  burning  his  hands  in  an 
effort  to  stop  the  fire,  as  such  damages  are  too  remote.  Hinchy  v. 
Manhattan  R.  Co.,  17  J.  &  S.  (N.  Y.)  406. 

Girl  Killed  in  Attempt  to  Extinguish  Fire — Anticipation  of  Result. 

The  case  of  Scale  v.  Gulf,  Colorado  &  8.  F.  R.  Co.,  65  Tex.  274,  is 
a  case  where  the  action  was  brought  for  death  ensuing  from  an  at- 
tempt to  extinguish  fire  set  out  by  a  railroad  company.  It  appeared 
that  sparks  emitted  by  the  locomotive  of  a  passing  train  of  cars  set 
fire  to  combustible  material  which  the  railway  company  had  allowed 
to  accumulate  upon  its  right  of  way.  A  strong  wind  was  blowing 
at  the  time  which  caused  the  fire  rapidly  to  spread,  and, 
when  it  reached  near  to  and  was  threatening  the  fence  that 
enclosed  the  premises  of  8.,  which  were  contiguous  to  the 
company's  right  of  way  at  that  point,  C,  fifteen  years  old 
and  daughter  of  S.,  attempted  to  extinguish  the  fire.  In  the 
effort,  the  clothes  on  her  person  caught,  and  she  was  so  severely 
bnmed  that  she,  in  a  few  hours  thereafter,  died.  S.  brought 
suit,  under  the  statute,  against  the  railway  company  for 
damages  for  the  death  of  C,  charging  that  her  death  was  caused  by 
the  negligence  of  the  company  in  permitting  dry  brush,  weeds,  and 
other  combustible  material  to  accumulate  and  remain  upon  its  right 
of  way,  and  in  failing  to  provide  proper  appliances  for  preventing 
the  emission  of  sparks  from  its  engine,  etc.,  and  alleging  that  de- 
ceased was  in  the  exercise  of  due  care.  The  defendant  demurred  to 
the  petition.  It  was  held  that  whether  C.  was  or  was  not  negligent 
in  her  attempt  to  extinguish  the  fire,  that  attempt  on  her  part,  and 
not  the  negligence  of  the  railroad  company  in  starting  the  fiames 
was  the  proximate  cause  of  her  death,  that  one  exercising  due  care 
and  incurring  no  risks  should,  in  extinguishing  a  fire,  have  the 
flames  communicate  to  her  clothes  and  hereby  lose  her 
life,  is  something  so  improbable  that  the  anticipation  of  it 
should  not  be  charged  to  the  defendant  under  such  circum- 
stances, that  whilst  the  railroad  company  might  have  anticipated 
inch  an  accident  in  th&  event  of  negligence  on  the  part  of  the  person 
UUed  by  the  flames,  yet  it  was  not  bound  to  act  in  such  case  upon 
the  theory,  that  persons  who  might  be  affected  by  its  conduct,  would 
be  injured  through  their  own  negligence,  and  was  therefore  not  obliged 
to  take  it  into  contemplation. 

Exposure  to  Obvious  Risk  to  Save  Property. 

One  who  voluntarily  exposes  himself  to  evident  risks  of  injury  from 
a  fire  caused  by  another's  negligence  cannot  recover  against  the 
latter  for  bodily  injuries  resulting  from  such  exposure  even  though 
the  exposure  was  for  the  purpose  of  saving  property  or  the  life  of  an 
animal.    Cook  v.  Johnston,  58  Mich.  437,  25  N.  W.  388. 
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Suffocation,  Cold,  and  Necessity  of  Sleeping  on  Floor  Liable  for  Direct 
Results. 
Defendant  railroad  company  was  liable  for  damages  that  directlj 
resulted  to  plaintiff  and  his  family  from  suffocation,  and  from  cold 
in  being  compelled  to  leave  the  burning  building  at  night,  thinly 
clad.  Damages  resulting  from  their  sleeping  on  a  neighbor's  floor, 
however,  were  too  remote.  Serafina  v.  Galveston,  H.  &.  8.  A.  Ry. 
Co.  (Tex.  Civ.  App.),  42  S.  W.  142. 

Attempt  to  Save  Property  of  Another. 

In  Liming  z/.  Illinois  Cent.  R.  Co.  (Iowa),  45  Am.  &  Eng.  R. 
Cas.  581,  it  was  held  that  one  who,  acting  with  reasonable  prudence* 
voluntarily  exposes  himself  to  danger,  for  the  purpose  of  saving  the 
property  of  another  in  danger  of  destruction  by  fire  negligently 
set  out  by  a  railroad  company,  may  recover  from  the  railroad 
company  for  the  consequent  injuries  he  received.  In  this 
case  it  is  said  is  the  opinion:  ** It  is  admitted  that  the  damages 
in  question  were  caused  by  a  fire  which  the  defendant  set 
out  in  operating  its  railway,  but  it  is  said  that  the  fire  was  not  the 
proximate  cause  of  the  injuries  sustained  by  plaintiff.  It  is  further 
said  that  but  for  the  intervention  of  his  own  voluntary  act  he  would 
have  sustained  no  injury,  and  therefore  that  his  own  act  was  the 
proximate  cause  of  his  injuries.  The  question  presented  for  our 
determination  is  not  free  from  difficulty.  Defendant  is  not  liable 
unless  its  wrongful  act  was  the  proximate  cause  of  the  damages 
in  suit.  *  *  ^  In  this  case  the  plaintiff  did  not  receive  the  injuries 
of  which  he  complains  in  any  attempt  to  protect  human  life,  nor  in 
trying  to  save  his  own  property.  So  far  as  we  are  advised  by  the 
record,  he  was  under  no  legal  obligation  to  protect  the  property  of 
his  neighbor ;  yet  his  attempt  to  do  so  was  entirely  lawful,  and  was 
most  praiseworthy.  If  he  had  failed  to  make  a  reasonable  effort  to 
save  it,  he  would  have  merited  the  censure  and  contempt  of  his 
neighbors ;  and  this  would  have  been  so  notwithstanding  the  fact 
that  defendant  may  have  been  liable  for  all  loss  which  could  occur, 
and  that  what  he  accomplished  would  inure  to  its  benefit.  It  is  the 
duty  of  every  one,  according  to  the  requirements  of  an  enlightened 
and  just  public  sentiment,  to  use  reasonable  efforts  to  preserve  the 
property  of  others  from  threatened  destruction;  and,  as  is  well 
known,  it  is  a  duty  which  people  generally  are  quick  to  discharge. 
Defendant  could  have  foretold,  with  almost  absolute  certainty,  when 
it  set  the  fire  in  question,  that  plaintiff,  being  near,  would  use  every 
reasonable  means  in  attempting  to  save  Oreman's  horses  from  the 
flames,  and  there  was  nothing  surprising  or  unusual  in  the  attempt 
he  made.  Under  the  circumstances  of  the  case,  it  was  the  natural 
and  probable  result  of  the  wrong  of  defendant.  A  person  would  not 
be  justified  in  exposing  himself  to  as  great  danger  in  saving  property 
as  he  would  in  saving  human  life,  and  whether  the  person  injured 
acted  with  reasonable  prudence  would,  in  most  cases,  be  a  question 
of  fact  depending  upon  the  circumstances  under  which  the  act  was 
done. '  • 
Same— Voluntary  Act  Proximate  Cause. 

In  case  of  Pike  v.  Grand  Trunk  R.  R.  Co.,  39  Fed.  255,  38 
Am.  &  Eng.  R.  Cas.  336,  it  appeared  that  plaintiff's  intestate  was 
not  in  any  danger  from  the  proximity  of  the  fire,  but  that  she 
voluntarily  advanced  towards  it,  going  a  distance  of  atK>ut  50  rods, 
and  attempted  to  extinguish  it.  It  also  appeared  that  the  intestate 
had  no  interest  in  the  property  which  was  on  fire.  The  court  held, 
that  the  proximate  cause  of  her  death  was  her  voluntary  act 
in  attempting  to  extinguish  the  fire,  and  that  there  could  be 
no  recovery.  In  this  case,  it  is  said  in  the  opinion:  ''The 
rule  of  law  is  that  a  person  is  liable  for  all  the  consequences 
which  flow  in  ordinary  natural  sequence  from  his  negligence, 
or,  according  to  another  view,  he  is  liable  for  all  the  conse* 
quences   which    could    be    foreseen    as   likely  to  occur ;  but  he  is  not 
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liable  for  the  independent  act  of  an  intelligent  stranger,  because  that 
would  not  follow  as  an  ordinary  natural  sequence  from  his  negligence^ 
and  such  interference  bj  a  stranger  could  not  be  foreseen.  The 
apoQtaneous  action  of  an  independent  will  is  said,  therefore,  to  break 
the  causal  connection.  This  is  in  truth  the  intervention  of  a  new 
force  outside  of  the  regular  natural  sequence  of  the  primary  cause, 
and  which  cannot  be  a  subject  of  precalculation.  It  is  elemental  law, 
therefore,  that  when  such  new,  independent,  and  intelligent  force 
intervenes,  it  breaks  the  train  of  causation,  and  it  becomes  the  prox- 
imate cause,  and  the  original  act  of  negligence  the  remote  cause. 
The  statement  of  the  principle  is  easier  than  its  application.  Each 
case  must  be  governed  by  its  own  facts  and  circumstances,  but,  if 
the  case  comes  clearly  within  the  rule,  the  court  should  not  hesitate 
to  enforce  it. 

'*We  have  stated  the  rule,  and  have  said  that   in  our   opinion  Mrs. 
Pike  comes  within  its  general  terms,    but  does    not    her   case    come 
under  some  of  the  exceptions  or  limitations   to    the   rule    which    had 
been  recognized  by  the  courts?    The   intervening  cause    is   not    the 
proximate   cause,   unless  the  person  acted  of  his  own  free  will.     The 
first  cause  does  not  cease  to  be  the  proximate  cause  if  such  interven-. 
ing  stranger  is  imbecile,  or  acts  under  compulsion,  or  under  a  sense 
of  imminent  peril ;  or,  in   other   words,    under   such    circumstances, 
produced    by  the  first  cause,    as  would    give  no  opportunity  for  the 
exercise   of    free  volition  on  the  part  of  such    stranger.       Now,    to 
my  mind,  there  is  no  evidence  going  to  prove  that  Mrs.  Pike's   act 
was  not  a  strictly  voluntary   one.     There    is    no   evidence    going    to 
prove  that  her  act  was  one  of  compulsion,  or  that  she  acted  under  the 
fear  of  imminent  peril  to  herself,    or   that    the    circumstances    were 
such  as  to  destroy  her  power  of    volition.     Kach   case   must  be   con- 
trolled by  its  own  circumstances.     Upon  the  evidence   it    cannot    be 
doubted   that    Mrs.    Pike  had  every  opportunity   to  escape.     Neither 
the  direction  of  the  wind,  nor  the  proximity  of  the   fire,  nor  the  dry- 
ness of  the  season,  upon  the  plaintiff's  own  evidence,  placed  the  in-«. 
testate   in    peril    for   the   time  being.     Instead  of  escaping  from  the 
danger,  whatever  it  was,  she  voluntarily  advanced  towards  it,  going 
a  distance   of  about  50  rods  towards  and  into  the  place  where  the  fire 
was  burning.     Her  act  may  have   been   praiseworthy,  but  it  was  not 
the  less  voluntary,  and  it  does  not  relieve  her  from  the  consequences 
which  ensued.     Mrs.  Pike  had  no  legal  or  equitable   interest   in   this 
property,  and  consequently  in  this  action    her  administrator  cannot 
invoke  the  principle  that  it  was  her  duty  to   approach    the    fire,   and 
endeavor  to  put  it  out.     Even  in  a  supposed   action   brought    by    the 
owner  of   the    property   against   the  railroad  company,  for  damages 
cansed  by  fire,  the  failure  of   this   lady,    72  years  of  age,  though  she 
was  active  and  strong  for  her  age,  to  voluntarily  endeavor  to  put  out 
a  Are  30  or  40  rods  dista^nt  from  the  dwelling,    could   hardly  be  urged 
as  contributory  negligence  on  the  f>art  of   the  owner  of  the  property. 
In  the  present  case,  I  can  see  nothing  in  the   situation   of  Mrs.  Pike 
towards  the  property  which  was  on  fire  which  called   for   the   action 
she  took." 
Loss  of  Life — Absence  of  Contributory  Ni^gligenc^. 

In  Rajnowski  v.  Detroit,  B.  C.  &  A.  R.  Co.,  74  Mich.  20,  41  N.  W. 
947,  78  Mich.  681,  44  N.  W,  335,  it  was  held  that  if  through  the 
negligence  of  a  railroad  company,  sparks  and  cinders  escape  from 
its  engine  and  set  fire  to  a  house,  the  company  is  liable,  not 
only  for  the  property  destroyed,  but  also  for  any  loss  of  life 
caused  thereby  without  any  contributory  negligence  on  the  part 
of  the  party  bringing  action. 

Sparks  from  Locomotive  Causing  Destruction  of  Powder  Mill— Que8-> 

tion  for  Jury. 

An  engine  was  hauling  a  heavy  train   up   a    grade    near  a  powder 

mill,  and  immediately  after  it  passed  an   explosion  occurred,  killings 

plaintiflF's  intestate,  who  was  employed   in   the  mill.     T|^e  evidence 
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showed  that  a  heavy  smoke  settled  over  the  mill,  and  tended  to  show 
that  the  explosion  was  caused  by  sparks  from  the  locomotive.  There 
was  a  conflict  of  evidence  as  to  whether  the  stack  used  on  the  engine 
was  of  th^  most  approved  typf^.  It  was  held  that  the  question  of  the 
company's  liability  should  have  been  left  to  the  jury,  and  it  was 
error  to  dismiss  the  complaint.  Babcock  v.  Pitchburgh  R.  Co.,  46  N. 
Y.  S.  R.  796,  64  Hun  636,  19  N.  Y.  Supp.  774. 

A.  R.  Y. 


Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Southwestern  Telegraph  & 

Telephone  Co. 

{Supreme  Court  of  Texas,  Jan,  8, 1903,) 
[71  S.  W.  Rep.  270.  ] 

Right  to  Condemn  Railroad  Right  of  Way  for  Telegraph  Line.* 

Under  Rev.  St.  arts.  698,  699,  authorizing  corporations  created  to 
construct  teleg^raph  lines  to  set  their  poles  and  wires  along  and  upon 
any  public  roads,  streets  and  waters,  and  to  enter  on  any  lands, 
whether  owned  by  private  persons  or  by  any  corporation,  and  to  ap- 
propriate so  much  of  said  lands  as  may  be  necessary,  and  to  condemn 
lands  for  the  use  of  the  corporation, — a  telegraph  and  telephone  com- 
pany has  the  same  authority  to  condemn  a  right  of  way  over  the 
property  of  a  railway  company  that  it  would  have  to  condemn  the 
property  of  others. 

&ame. 

The  mere  fact  that  a  telegraph  and  telephone  company  could  obtain 
a  right  of  way  over  other  property  or  in  other  ways,  furnishes  no  de- 
fense to  proceedings  instituted  by  it  to  condemn  a  right  of  way  over 
the  land  of  a  railway  company. 

Certified  questions  from  court  of  civil  appeals  of  Third 
supreme  judicial  district. 

Condemnation  proceedings  by  the  Southwestern  Telegraph 
&  Telephone  Company  against  the  Ft.  Worth  &  Rio  Grande 
Railway  Company.  On  the  appeal  of  the  railway  company 
for  a  judgment  in  favor  of  the  telegraph  and  telephone  com- 
pany, the  court  of  civil  appeals  certified   certain  questions. 

Geo.  H.  Fearons  and  N.  L.  Lindsley,  for  appellant. 
McLaurin  &  Wozencraft,  for  appellee. 

WILLIAMS,  J.  Certified  questions  from  the  court  of  civil 
appeals  for  the  Third  district,  as  follows: 

*'This  is  a  condemnation  proceeding  instituted  by  the 
Southwestern  Telegraph  &  Telephone  Company  against  the 
Ft.  Worth  &  Rio  Grande  Railway  Company,  and  resulting 
in  a  judgment  in  favor  of  the  telegraph  and  telephone  com- 
pany, in  accordance  with  and  subject  to  the  limitations  stated 
in  its  petition,  and  an  appeal  by  the  railway  company.  The 
essential  averments  of  the  plaintiff's  petition  are  as  follows: 

''  *That  the  plaintiff  is  a  corporation  duly  incorporated,  and 
is  duly  authorized  and  empowered  to  do  business  as  a  tele- 
graph and  telephone  company  in  the  state  of  Texas,  having 

'Postal  Tel.  Cable  Co.  of  Montana  v.  Oregon  Short  Line  R.  Co. 
(C.  C.  Mont.).  3  R.  R.  R.  432,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  432. 
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complied  fully  with  the  requirements  of  the  law  relative  to 
foreign  corporations  in  that  regatd,  and  holding  a  permit  from 
the  state  of  Texas  to  do  business  therein.  And  plaintiff 
further  says  that  it  is  duly  and  legally  authorized  and  em- 
powered to  erect,  own,  operate,  and  maintain  magnetic  tele- 
graph and  telephone  lines  for  the  use  of  the  public  in  the 
rapid  transmission  of  intelligence  in  the  states  of  Texas, 
Arkansas,  New  York,  and  elsewhere  in  the  United  States  of 
America,  being  duly  chartered  for  that  purpose. ' 

"  '(4)  That  the  said  defendant  is  a  public  highway  and  post 
road  of  the  United  States;  and  that  plaintiff  has,  in  all  things, 
complied  with  the  acts  of  congress  of  the  United  States  in 
such  cases  made  and  provided,  and  has  filed  its  written 
acceptance  of  all  the  restrictions  and  obligations  imposed  by 
the  acts  of  congress  with  the  postmaster  general  of  the  United 
States,  as  is  required  by  law,  and  that  plaintiff  is  entitled  to 
all  the  rights  and  privileges  conferred  upon  telegraph  com- 
panies by  the  acts  of  congress  of  the  United  States  in  such 
cases  made  and  provided. 

"*(5)That  the  defendant  is  a  private  corporation,  duly 
incorporated  and  organized,  and  transacting  the  business 
usually  conducted  by  railway  companies  in  the  public  service 
of  carrying  passengers,  freights,  and  the  United  States  mails 
for  hire,  being  a  post  road.  This  business  defendant  con- 
ducts through  and  over  its  railroad  known  as  Ft.  Worth  & 
Rio  Grande  Railroad,  by  it  owned  and  operated  from  and  be- 
tween the  cities  of  Stephenville  and  Brownwood,  in  the  state 
of  Texas,  and  passing  through  the  cities  of  Dublin,  Comanche, 
and  other  towns  in  the  state  of  Texas. ' 

"  *(7)  That  plaintiff  has  already  built  and  is  maintaining  a 
system  of  several  thousand  miles  of  telegraph  and  telephone 
Knes  in  the  states  of  Texas,  Arkansas,  and  New  York,  by  it 
now  owned  and  operated  for  the  use  of  the  public  for  the  rapid 
transmission  of  intelligence  for  commercial  purposes,  and  for 
other  public  purposes. 

"  *{8)  That,  as  an  addition  to  the  part  of  the  said  system  of 
telegraph  and  telephone  lines  now  maintained  and  operated 
by  plaintiff  as  afcrresaid,  and  to  be  used  for  the  same  purposes 
as  said  system  (to  wit,  to  the  service  of  the  public)  and  in 
connection  therewith,  plaintiff  desires  to  build  upon  defend- 
ant's right  of  way  a  telegraph  and  telephone  line,  hereinafter 
called** additional  line,**  from  the  said  city  of  Stephenville,  in 
Erath  county,  Texas,  in  a  southerly  direction,  at  a  distance 
near  to  and  parallel  with  (except  as  hereinafter  shown)  defend- 
ant's main  line  of  railway,  to  the  city  of  Brownwood,  in  Brown 
county  Texas. 

**  A9)  That  plaintiff  and  defendant,  after  considering  this 
matter  together,  cannot  agree  upon  a  purchase  by  plaintiff  of 
a  right  of  way  upon,  along,  and  over  said  lands  and  property 
hereinafter  more  particularly  described  for  said  additional 
line,  nor  can  they  agree  as  to  amount  of  damages  that  may  bfe 
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caused  to  the  lands  and  property  of  defendant  by  the  con- 
struction,  operation,  and  maintenance  thereon  of  the  said 
additional  line,  hence  plaintiff  desires  to  have  a  right  of  way 
along,  upon,  and  over  the  said  lands  and  property  condemned 
in  accordance  with  law,  in  order  that  plaintiff  may  lawfully 
construct,  operate,  and  maintain  thereon  its  said  additional 
telegraph  and  telephone  line. 

*'  '(lo)  That  plaintiff  shall  locate  said  telegraph  and  tele- 
phone (additional  line)  at  a  distance  of  35  feet  from  and  in  a 
direction  easterly  of  the  center  line  between  the  rails  of  the 
main  track  of  defendant's  railway,  and  parallel  with  said  center 
line  of  said  railway,  except  where  deflections  are  made  as 
herein  elsewhere  shown;  that,  in  order  to  do  so,  it  will  be 
necessary  and  most  advantageous  for  plaintiff  to  build, 
operate,  and  maintain,  its  said  (additional)  line  in,  along,  upon, 
and  over  certain  land  owned  and  occupied  by  the  defendant  as 
a  right  of  way  for  its  said  railroad,  at  the  place  and  in  the 
manner  herein  indicated,  which  land  is  hereinafter  more  fully 
described,  and  the  points  of  entering  upon  and  leaving  the 
said  land  are  hereinafter  specially  given. 

***(ii)That  the  poles,  wires,  and  cross-arms  shall  be  so 
placed  upon  said  land,  and  at  all  times  thereon  so  kept  and 
maintained,  as  not  to  obstruct  any  private  roadway  or  railway 
crossing;  and  so  as  not  to  impede  the  free  use  by  the  said 
defendant  of  the  said  lands  for  the  purpose  o(  accommodating 
public  travel  upon  said  railway;  and  so  as  not  to  impede  the 
defendant  in  the  use  of  said  railroad  for  any  other  purpose  as 
a  common  carrier;  and  so  as  not  to  obstruct  the  free  use  of  or 
come  in  contact  with  any  other  telegraph  or  telephone  line 
now  existing  upon  the  said  land  along  and  upon  the  right  of 
way  of  the  defendant  over  the  same,  and  in  such  manner  as 
not  to  interfere  with  any  structure,  drain,  or  ditch  upon  the 
defendant's  right  of  way  now  there  exis'ting  and  by  defend- 
ant used  in  its  railway  purposes,  or  that  may  hereafter  be 
there  placed  by  defendant  in  the  necessary  use  of  its  right  of 
way  for  railway  purposes. 

**  *And  plaintiff  shall  only  have  an  easement  in  defendant's, 
right  of  way  for  the  purpose  of  building,*  operating,  and 
maintaining  thereon  its  said  telegraph  and  telephone  line, 
having  ingress  and  egress  to  and  from  said  lands  for  that  pur- 
pose; and  the  building,  operating,  and  maintaining  of  said 
line  shall  not  prevent  free  passage  under  the  wire  to  defend- 
ant, nor  the  use  of  timbers,  soil,  rock,  gravel,  or  any  other 
material  between  the  poles  or  beyond  the  wires  from  the  rail- 
way; and  if  the  defendant  shall  at  any  time  desire  to  change 
the  location  of  its  tracks,  or  to  construct  any  new  tracks  or  side 
tracks,  or  erect  any  depots  or  other  structures,  or  to  open  any 
gravel  pits  or  rock  quarries,  or  to  remove  any  material  or  soil, 
or  in  case  the  poles  and  wires  shall  be  found  to  interfere  with 
the  running  or  operating  of  cars  or  trains  upon  defendant's 
tracks,  or  to  endanger  the  safety  of  employees  of  defendant  or 
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passengers  traveling  on  defendant's  trains, — then  the  plaintiff 
shall  remove  the  poles  and  wires  from  the  point  of  interference^ 
at  its  own  cost,  to  any  point  on  defendant's  right  of  way,  or  on 
the  same  side  of  defendant's  main  track  of  railway,  near  and 
adjacent  to  the  former  position  occupied  by  said  poles  and 
wires  as  may  be  designated  by  defendant,  such  removal  to  take 
place  after  written  notice  for  a  reasonable  time  to  be  given 
plaintiff  by  defendant,  stating  why  the  removal  is  desired  and 
the  place  to  which  the  removal  shall  be  made. 

"*(i2)  That,  in  erecting  the  said  telegraph  and  telephone 
line  in,  along,  upon,  and  over  the  said  tracts  of  land,  it  will  be 
necessary  and  most  advantageous  for  plaintiff  to  set  its  poles 
in  the  ground  in  a  single  line  with  each  other,  and  parallel 
with  (except  as  hereinafter  shown)  the  center  line,  between 
the  rails  of  the  main  track  of  defendant's  said  railroad,  at  the 
distance  of  144  1-3  feet  each  from  the  next  preceding  pole  in 
the  line,  except  where  different  distances  between  the  poles  are 
hereinafter  specially  given.  The  poles  are  to  be  25  feet  long, 
7  inches  in  diameter  at  the  top,  and  not  exceeding  18  inches 
in  diameter  at  the  lower  end,  except  those  poles  for  which 
different  lengths  and  sizes  are  hereinafter  specially  given.  The 
poles  are  to  be  erected  perpendicular  to  the  ground,  except  as 
to  those  hereinafter  specified,  and  set  into  it  6  feet.  To  each 
of  these  poles,  at  right  angles  to  it,  and  at  right  angles  to  the 
center  line  between  the  rails  of  the  main  track  of  defendant's 
railway,  are  to  be  firmly  and  securely  attached  three  cross 
arms,  each  to  be  6  feet  long  and  4  inches  by  4  inches  in  size, 
and  made  fast  to  the  poles  at  a  point  equidistant  from  the 
ends  of  the  cross-arms;  the  top  edges  of  the  three  cross-arms 
shall  be  3  inches,  30  inches,  and  52  inches  respectively  below 
the  top  of  the  poles;  and  upon  each  side  of  the  poles  plaintiff 
will  string  wires  attaching  them  to  insulators,  made  fast  to 
strong  and  durable  wooden  pins,  which  pins  are  to  be  attached 
securely  to  the  cross-arms;  and  the  wires  shall  be  so  strung 
that  each  cross-arm  shall  support  six  wires,  three  on  each 
side  of  the  pole;  and  the  wires  shall  be  strung  taut,  as  above 
indicated,  from  pole  to  pole,  for  the  transmission  of  plaintiff's 
telegraph  and  telephone  messages  in  the  service  of  the  public. 
In  measuring  the  distance  to  the  said  poles,  in  all  cases  the 
measurement  shall  be  made  to  the  center  of  the  pole  at  the 
ground.  In  locating  the  distance,  the  telegraph  and  telephone 
line  is  to  be  built  from  the  railroad,  the  measurement  is  to  be 
to  the  several  poles  at  the  ground,  from  the  center  line,  be- 
tween the  rails  of  the  main  track  of  defendant's  railway,  along 
lines  drawn  at  right  angles  to  said  center  line,  and  reaching 
from  said  center  line  to  the  center  of  the  poles  which  are  to 
support  the  wires  of  the  said  telegraph  and  telephone  line. 
All  poles  that  are  longer  than  30  feet  shall  be  set  in  the  ground 
to  the  depth  of  7  feet.  Into  each  cross-arm  shall  be  securely 
fastened  a  durable  and  strong  wooden  pin  at  the  point  where 
the  wire  is  to  be  supported  on  the  cross-arm,  and  on  each  pin, 

6RR  R— 15 
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protecting  it  from  the  wire,  shall  be  securely  fastened  an  in- 
sulator, to  which  the  wire  shall  be  attached.  The  poles  will 
each  occupy  a  space  of  i8  inches  square,  or  2i  square  feet  of 
land. ' 

"The  petition  accurately  describes  the  boundaries  of  appel- 
lant's property,  and  embraces  allegations  as  follows: 

**  *The  appellant's  property  upon  which  appellee  seeks  to 
condemn  a  right  of  way  is  certain  property  held  by  appellant 
for  right  of  way  purposes  for  its  railway,  in  the  counties  of 
Erath,. Comanche,  and  Brown,  in  the  state  of  Texas. 

"  *That  the  lands  over  which  appellee  seeks  to  condemn  a 
right  of  way  **are  connected  throughout  their  entire  length 
and  constitute  one  entire  and  continuous  tract  or  strip  of  land 
held  by  defendant  as  a  right  of  way  for  its  said  railway,  and 
along  and  upon  which  the  defendant's  said  railway  is  built 
and  operated."  Within  the  said  strip  of  land,  defendant's 
right  of  way,  said  strip  being  loo  feet  wide  from  end  to  end 
thereof,  and  practically  at  the  center  line  thereof,  from  end 
to  end,  lengthwise  said  strip,  is  built  the  main  track  of  defend- 
ant's railway.' 

**The  petition  then  gives  the  exact  distance  from  the  center 
of  appellant's  main  track  of  every  one  of  the  few  poles  not 
occupying  the  pole  line's  specified  distance  of  35  feet  from 
said  main  track.  It  gives  also  the  lengfth  of  every  pole  not  of 
the  specified  height  of  the  poles  in  the  line.  It  further  gives 
the  number  and  dimensions  of  the  cross-arms,  the  number  of 
wires,  and  all  the  plans,  specifications,  details,  and  measure- 
ments for  the  location  and  structure  of  the  line. 

'*The  petition  further  stipulates  that  appellant  shall  not  be 
liable  in  damages  for  injury  by  fire  to  appellee's  poles,  and  re- 
lieves appellant  of  any  possible  obligation  to  clear  away  com- 
bustible material  from  about  the  poles. 

**The  petition  prays  that  damages  be  assessed  for  the  con- 
demnation as  sought  in  the  petition,  and  for  the  building, 
operating,  and  maintaining  the  line  at  the  place  and  in  the 
manner  indicated  in  the  petition,  and  for  such  other  orders 
and  judgments  as  the  case  may  warrant. 

'*The  defendant  interposed,  and  the  court  overruled,  the  fol- 
lowing special  exception : 

*** Because  plaintiff  has  no  authority  and  right  under  the 
laws  of  this  state  to  exercise  the  power  of  eminent  domain  in, 
:along,  on,  and  over  the  right  of  way  of  this  defendant  railway 
•corporation,  and  parallel  with  its  track,  unless  not  to  do  so 
would  defeat  the  object  and  purpose  of  its  grant;  because,  be- 
fore there  can  be  a  taking  such  as  prayed  for  by  the  plaintiff, 
;it  must  be  shown  that  it  is  not  practical  to  construct  its  line 
between  said  points  in  any  other  way  than  upon  defendant 
jailway  company's  right   of  way.' 

**The  action  of  the  trial  court  in  overruling  this  exception 
IS  a  material  question  properly  presented  in  appellant's  brief 
ior  decision,  and  the  court  of  civil   appeals  hereby  certifies 
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that  question  to  the  supreme  court  for  decision.  In  other 
words,  stating  the  question  in  a  different  form :  Can  there  be 
a  condemnation  of  property  already  devoted  to  a  public  use 
in  the  manner  described  in  the  plaintiff's  petition,  for  the  pur- 
pose of  devoting  it  to  another  and  a  different  use  in  the  man- 
ner and  under  the  limitations  prescribed  in  the  plaintiff's 
petition;  unless  it  be  shown  that  it  is  for  the  public  benefit 
and  of  a  higher  order  than  the  purpose  for  which  it  is  already 
used,  as  well  as  that  it  cannot  be  practically  constructed  in 
any  other  way?" 

In  the  case  of  San  Antonio  &  A.  P.  Ry.  Co.  v.  Southwestern 
Telegraph  &  Telephone  Co.,  93  Tex.  313,  55  S.  W.  117,  49  L. 
R.  A.  459,  77  Am.  St.  Rep.  884,  it  was  held  by  this  court  that 
telephone  companies  were  invested  with  the  same  power  to 
condemn  property  for  the  construction  of  their  lines  as  that 
given  by  the  Revised  Statutes  to  telegraph  companies.  The 
extent  of  that  power  is  the  subject  presented  for  consideration 
by  the  present  certificate.  It  is  granted  by  articles  698  and 
699  of  the  Revised  Statutes  as  follows : 

"Art.  698.  Corporations  created  for  the  purpose  of  con- 
structing and  maintaining  magnetic  telegraph  lines  are 
authorized  to  set  their  poles,  piers,  abutments,  wires  and 
other  fixtures  along,  upon  and  across  any  of  the  public  roads, 
streets  and  waters  of  this  state,  in  such  manner  as  not  to  in- 
commode the  public  in  the  use  of  such  road,  streets  and 
waters. ' ' 

"Art.  699.  Such  companies  are  also  authorized  to  enter  upon 
any  lands,  whether  owned  by  private  persons  in  fee  or  in  any 
less  estate,  or  by  any  corporation,  whether  acquired  by  pur- 
chase or  by  virtue  of  any  provision  in  the  charter  of  such  cor- 
poration, for  the  purpose  of  making  preliminary  surveys  and 
examinations  with  a  view  to  the  erection  of  any  telegraph 
lines,  and  from  time  to  time  to  appropriate  so  much  of  said 
lands  as  may  be  necessary  to  erect  such  poles,  piers,  abut- 
ments, wires  and  other  necessary  fixtures  for  a  magnetic  tele- 
graph, and  to  make  such  changes  or  location  of  any  part  of 
said  lines  as  may  from  time  to  time  be  deemed  necessary,  and 
shall  have  a  right  of  access  to  construct  said  line,  and,  when 
erected,  from  time  to  time  as  may  be  required  to  repair  the 
same,  and  may  proceed  to  obtain  the  right  of  way  and  to  con- 
demn lands  for  the  use  of  the  corporation  in  the  manner  pro- 
vided by  law  in  the  case  of  railway  corporations." 

The  objection  urged  by  appellant  to  the  attempt  to  condemn 
a  portion  of  the  land  previously  acquired  by  it  for  a  right  of 
way  is  that  the  property  has  already  been  devoted  to  public 
use;  that  the  grant  of  the  power  of  eminent  domain  in  gen- 
eral terms  to  another  corporation  does  not,  upon  established 
principles,  include  the  right  to  take  such  property  unless  it 
be  absolutely  necessary  to  the  exercise  of  the  privilege  granted; 
and  that,  as  the  statute  has  not  expressly  conferred  the  right 
of  condemnation  asserted,  the  plaintiff  must  show  such  abso- 
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lute  necessity,  i.  e.,  that  its  line  cannot,  in  the  lang^uage  of 
the   question   certified,    **be   practically   constructed   in   any 
other  way."     The  doctrine  of  the  law   upon   which   this  con- 
tention is  founded  is  thus  very  well*  stated  by  Justice  Brown 
in  Sabine  &  E.  T.  Ry.  Co.  v.   Gulf  &  I.  Ry.  Co.,  92  Tex.  162, 
166,  168,  46  S.  W.  784,  786:     **The  law  (conferring  power  of 
condemnation  upon  railway  companies)  does  not  authorize  the 
condemnation  of  property  which  has  been  already  dedicated  to 
a   public   use  when   such   condemnation    would    practically 
destroy  the  use  to  which   it   has  been   devoted.     No  express 
authority  is  given  (to  railroad  companies)  by   our  statutes  to 
condemn  such  property,  and  the  authority  cannot  be   implied 
from  the  general  power  conferred  by  the  law,    unless  the  nec- 
essity be  so  great  as  to  make  the  new  enterprise  of  paramount 
importance  to  the  public,  and  it  cannot  be  practically  accom- 
plished in  any  other  way."     The  doctrine  is  further  stated  on 
page  168,  92  Tex.,  and  on  page  786,  46  S,  W. :     * 'The  authori- 
ties before  cited  fully  sustain  the  proposition  that  such  prop- 
erty will  not  be  taken  in  condemnation  proceedings  when  the 
taking  will  destroy  the  use  to  which  it  is  devoted,  unless  it  be 
found  that  the  constructing  road  or  the  connection   sought  to 
be  made  is  of  so  great  importance  to  the  public  as  to  demand 
that  another  public  use  of  less  importance  shall   be  set  aside 
for  its  benefit,  and  that  the  new  enterprise  cannot  be  accom- 
plished in  any  other  practical  way.     The  first  occupier  of  the 
ground  is  entitled  to   all  the   advantages  derived  from   the 
establishment  of  the  public  use  therein,  and  no  question  of 
convenience  nor  expense  to  the  company  seeking  condemna- 
tion can  be  considered,  unless  it  be  such  as  to  render  the  per- 
formance of  the  duty  enjoined  by  law   practically   impossible 
by  any  other  means  which   can   be  used  by  the  constructing 
company.  * '     Obviously,  the  first  question  which  occurs  in  the 
consideration  of  such  cases   is  whether  or  not  the  legislature 
has  expressly  conferred  the  power  asserted.     The  rule  of  con- 
struction laid  down  in  the  quotation,   and  in  the  authorities 
generally,  is  applied  in  cases  where  the  second  use  to  which 
the  property  is   sought  to  be  put  will  destroy,   or,   at  least, 
materially  interfere  with,  that  to  which   such   property   has 
been  previously  devoted.     When  this  is  the  situation,  courts 
refuse  to  hold  that  the  legislature,  by  a  mere  general  grant  of 
the   power  to  enter  upon  and  condemn   land,    intended  to 
authorize  the  destruction  or  material  impairment  of  an  already 
established  public  use,  unless  it  appears  that  the  power  last 
conferred  can  be  exercised  in  no  other  practical  way.     In  such 
cases  the  power  is  to  be  implied,  and  cannot  be  implied  from 
anything  less  than  practical  necessity.     But  all  authority  con- 
cedes the  power  of  the   legislature   to  authorize  the  taking  of 
property  which  has  already  been  condemned  to  public  use,  and 
we  must  therefore  look  to  the  law  to  see  if  the  power  here  in 
question  has  been  conferred. 
The  power  of  condemnation  granted  to  telegraph  companies 
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is  expressed  in  language  both  general  and  specific.  The  stat- 
ute authorizes  the  construction  of  telegraph  lines  upon  and 
across  public  roads,  streets,  etc.,  showing  that  the  legislature 
thought  it  proper  to  grant  the  privilege  with  respect  to  some 
lands  already  in  use  by  the  public.  It  then  authorizes  the 
condemnation  of  **any  lands,  whether  owned  by  private  per- 
sons in  fee  or  in  any  less  estate,  or  by  any  corporation, 
whether  acquired  by  purchase  or  by  virtue  of  any  provision  in 
the  charter  of  such  corporation.*'  It  is  plain  that  the  char- 
acters of  estates  in  lands  of  corporations  thus  made  subject  to 
the  power  are  the  same  as  those  of  private  persons,  i.  e. , 
"either  in  fee  or  in  any  less  estate."  It  is  equally  plain  that 
such  estates  are  meant  as  have  been  acquired  by  corporations 
in  any  manner  whatsoever.  All  lands  owned  by  corporations 
in  any  kind  of  estate  must  have  been  acquired  either  by  **  pur- 
chase'* or  "by  virtue  of  some  provision  in  their  charters.*'  If 
lands  are  acquired  **by  virtue  of  any  provision  in  the 
charter,"  they  are  expressly  subjected  to  such  proceedings  as 
tl)is.  Rights  of  way  of  railroad  companies  acquired  by  con- 
demnation proceedings  are  acquired  **by  virtue"  of  provisions 
either  of  special  charters  or  charters  founded  upon  the  gen- 
eral law,  and  therefore  come  within  the  express  provision  of 
the  statute.  If  it  be  said  that  the  power  given  is  only  a  gen- 
eral one,  and  cannot,  under  the  rule  of  condemnation  stated, 
be  held  to  refer  to  property  held  by  corporations  for  public 
purposes,  how  can  we  account  for  the  use  of  this  language,  at 
once  so  comprehensive  and  so  particular?  Other  provisions 
of  the  statute  conferring  the  power  of  eminent  domain  upon 
other  kinds  of  corporations  give  the  right  to  take  any  lands 
of  persons  or  corporations,  and  some  of  them  give  the  right  to 
construct  works  along  and  across  public  roads,  streets,  waters, 
etc. ;  but  in  none  of  them  did  the  legislature  take  the  pains 
to  use  the  specific  language  employed  in  favor  of  telegraph 
companies.  Unlesfe  it  was  foreseen  that  questions  as  to  the 
extent  of  the  power  might  arise  out  of  the  characters  of  estates 
held  and  the  modes  of  their  acquisition,  and  ought  to  be 
settled  by  the  statute,  why  should  the  legislature  have  referred 
to  those  incidents  at  all.?  We  must  assume  that  this  language 
was  used  for  a  purpose,  and  it  can  best  be  subserved  by  giving 
to  the  words  of  the  statute  their  true  and  legitimate  meaning, 
rather  than  by  frittering  them  away  by  construction.  The 
reasons  which  actuated  the  legislature  are  easily  conjectured. 
Telegraph  lines  were  in  existence  upon  rights  of  way  of  rail- 
way companies  throughout  the  country,  and  it  was  common 
knowledge  that  they  did  not  impede,  but  rather  facilitated, 
the  business  of  the  carriers.  Whatever  might  be  the  effect  of 
the  construction  of  great  numbers  of  such  lines  along  railroads, 
there  has  not  been  at  any  time  such  conditions  existing  in  this 
state  as  to  cripple  or  impede  the  carrying  business,  and  to 
call  for  closer  restrictions  by  legislation  upon  the  rights 
granted  to  telegraph   companies.     So  general -has  been  the 
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opinion  that  telegraph  lines  can  exist  upon  the  rights  of  way 
of  railroad  companies,  consistently  with  the  rights  of  the 
latter,  that  congress  in  i866  gave  permission  for  the  construc- 
tion of  such  lines  along  the  national  post  roads,  some  of  which 
are  railroads.  The  legislature  acted  upon  the  knowledge  of 
these  well-known  facts  and  conditions,  and,  in  granting  power 
to  telegraph  companies,  employed  language  materially  differ- 
ing from  that  used  in  conferring  the  right  of  condemnation 
upon  corporations  whose  objects  required  different  uses  of 
property  employed  in  their  business, — language  well  chosen  to 
express  the  power  in  controversy.  Authority  to  burden  such 
property  with  another  railroad,  or  a  turnpike,  or  a  canal, 
would  involve  consequences  very  different  from  those  flowing' 
from  a  grant  to  a  telegraph  company  of  authority  to  maintain 
its  line  on  the  same  property,  and  hence  the  kinds  of  estates 
to  be  subjected  to  the  power  are  differently  specified  in  the 
statute.  And,  at  last,  the  provisions  applicable  to  teleg^raph 
companies,  when  interpreted  as  we  interpret  them,  authorized 
only  the  doing  of  that,  by  authority  of  law,  which  was  being- 
done  every  day  in  various  parts  of  the  country  either  uncfer 
such  authority  or  by  contract.  Another  evidence  that  the  leg- 
islature meant,  what  we  hold  it  to  have  meant,  is  found  in 
article  700: 

**Art.  700.  No  corporation  shall  have  power  to  contract  with 
any  owner  of  land  for  the  right  to  erect  and  maintain  a  tele- 
graph line  over  his  lands  to  the  exclusion  of  the  lines  of  other 
companies. '  * 

The  history  of  the  litigation  of  the  country  makes  it  well 
known  to  us,  as  it  was  doubtless  well  known  to  the  legisla- 
ture, that  contracts  ^  of  the  character  here  prohibited  were 
being  made  between  railroad  companies  and  one  telegraph 
company  for  the  exclusive  use  of  rights  of  way.  This  was  the 
evil  to  be  prevented  by  this  provision,  which  presupposes  that 
the  legislature  intended  to  confer  upon  telegraph  companies 
generally  the  right  to  use  the  rights  of  way  of  railway  com- 
panies for  the  construction  of  telegraph  lines. 

Our  conclusion  does  not  impute  to  the  legislature  a  purpose 
to  destroy  or  impair  the  use  by  railway  companies  of  their 
property  for  all  of  the  purposes  for  which  it  is  needed,  but 
rather  a  recognition  of  the  fact  that  such  use  will  not  be  inter- 
fered with  by  the  legitimate  exercise  of  the  privileges  granted  to 
telegraph  companies.  From  this  conclusion  it  results  that 
the  appellee  has  the  same  authority  to  condemn  a  right  of 
way  over  the  property  in  question  that  it  would  have  to  con- 
demn the  property  of  others,  and  that  the  mere  fact  that  it 
could  obtain  such  right  of  way  over  other  property  or  in  other 
ways  furnishes  no  defense  to  the  proceeding.  The  legislature 
having  itself  determined  and  enacted  that  such  a  use  of  the 
property  is  one  to  which  it  may  be  applied  consistently  with 
the  prior  use,  no  question  as  to  the  comparative  importance 
of  the  two  uses  is  left  open  for  the  courts  to  determine.     Many 
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such  condemnations  have  been  had  in  this  state,  and  have 
been  sustained  by  the  courts  of  civil  appeals,  which  are  the 
courts  of  last  resort  in  such  cases.     In  some  of  the  decisions, 
the  point  under  consideration   has  been   expressly  decided 
adversely  to  appellant,  and   in   others  it  was  necessarily  in« 
volved.    Southwestern  Telegraph  &  Telephone  Co.  v.  Gulf,. 
C.  &  S.  F.  Ry.  Co.  (Tex.  Civ.  App.)  52   S.  W.    107;  Gulf,  C. 
&  S.  F.  Ry.  Co.   V.    Southwestern  Telegraph  &  Telephone 
Co.,  Id.  86;  Texas  &  N.  O.    R.  Co.  v.  PostaJ  Tel.  Cable  Co.,. 
14  108;  Houston  &  T.  C.  R.  Co.  v.  Postal  Tel.    Cable  Co. 
(Tex.  Civ.  App.)  45   S.  W.  179;  Gulf,  C.  &   S.  F.  Ry.    Co.  v. 
Southwestern  Telegraph    &  Telephone    Co.,    Id.    152;  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Southwestern  Telegraph  &  Tele- 
phone Co.  (Tex.  Civ.  App.)  56  S.  W,  201;  Texas   Midland  R. 
&).  V.  Southwestern  Telegraph  &  Telephone  Co.  (Tex.  Civ. 
App.)  57  S.  W.  312. 

We  answer  that  the  exception  was  properly  overruled  by 
the  trial  court.  What  we  have  said  sufficiently  answers  the 
question  as  otherwise  stated. 


Southern  California  Ry.  Co.  v.  Slauson. 

{Supreme  Court  0/ California^  Jan,  //,  igoj,) 
[71  Pac.  Rep.  352.] 

Railroads — Construction  of  Trades— Landowner's  Consent — Ag^ement 
to  Build  Depot— Failure  to  Build— Recovery  of  Possession. 

Where  a  landowner  agreed  with  a  railroad  company  that  it  might 
lay  its  tracks  on  his  land,  provided  that  it  would  build  a  good  depot 
on  the  land,  and  stop  all  regular  trains  there,  and  that,  when  such 
was  done,  he  would  give  a  deed,  and  the  road  laid  the  tracks,  but 
failed  to  build  the  depot,  etc.,  the  landowner  could  not  recover  pos- 
Mssion,  but  his  remedj  was  for  compensation  and  damages,  if  the 
toad  shoqld  continue  to  fail  to  perform. 

McFarland,  J.,  dissenting. 

In  banc.  Appeal  from  superior  court,  Los  Angeles  county; 
Lucien  Shaw,  Judge. 

Action  by  the  Southern  California  Railway  Company 
against  J.  S.  Slauson.  There  was  judgment  for  defendant,  and 
plaintiff  appeals  from  order  denying  a  new  trial.     Reversed, 

For  opinion  in  department,  see  68  Pac.  107. 

C.  N.  Sterry  and  Henry  J.  Stevens,  for  appellant. 
Charles  Silent  and  Silent  &  Campbell,  for  respondent. 

VAN  DYKE,  J.  This  is  an  action  to  quiet  title.  It  is 
averred  in  the  first  count  of  the  complaint  that  plaintiff  is  the 
owner  and  in  possession  of  a  certain  strip  of  land  in  the  county 
of  Los  Angeles,  between  30  and  40  feet  wide  and  about 
1,300  feet  in  length,  and  that  defendant  claims  some  title  or 
interest  therein  which  is  without  right.  In  the  second  count 
it  is  averred  that  for  more  than  five  years  plaintiff  and  its 
predecessor  in  interest  have  been  in  the  exclusive  possession 
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of  a  right  of  way  over  said  land  for  the  use  and  purpose  of 
operating  a  railroad  over  the  same,  claiming  to  be  the  owner 
of  said  right  of  way  adversely  to  any  right,  title,  etc.,  of 
defendant;  and  the  prayer  is  that  plaintiff's  title  to  such 
right  of  way  be  quieted  as  against  the  defendant.  In  addition 
to  answering  the  complaint,  the  respondent  filed  a  cross-com- 
plaint, in  which  he  set  up  his  ownership,  and  prayed  for  judg- 
ment declaring  him  to  be  the  owner  in  fee  of  the  land  in 
contest,  and  restoring  him  to  the  possession  thereof.  The 
title  relied  upon  by  appellant  was  based  on  prescription. 
The  evidence  shows  that  during  all  the  times  mentioned  in  the 
complaint  the  respondent  was  the  owner  in  fee  of  a  tract  of 
land  which  included  the  premises  in  contest.  It  also  appears 
that  when  the  predecessor  of  appellant  (the  Los  Angeles  & 
Santa  Monica  Railway  Company)  contemplated  building  a 
road  across  the  land  in  question,  the  person  whom  it 
authorized  to  obtain  rightsof  way  for  such  contemplated  road, 
had  an  interview  with  respondent,  at  which  the  latter  agreed 
that  the  railroad  company  might  go  on  and  build  the  road  over 
his  land,  provided  that  it  would  put  a  good  depot  on  it,  at 
which  all  regular  passenger  trains  would  stop;  and  that,  when 
that  was  done,  he  would  make  a  deed  conveying  the  right  of 
way.  The  result  of  the  interview  was  reported  to  the  com- 
pany, and  soon  thereafter  it  began  to  build  the  road  over  the 
land,  and,  having  completed  it,  it  ran  its  trains  over  the  same. 
There  was  no  written  contract  in  the  premises,  but  the  rail- 
road company  entered  upon  the  land  by  respondent's  per- 
mission, and  not  adversely,  and  it  continued  to  operate  the 
road  after  the  same  was  built,  but  did  not  construct  the  depot, 
or  stop  its  trains,  as  agreed.  It  made  no  demand  for  a  deed 
for  the  right  of  way,  nor  did  the  respondent  make  a  demand 
for  the  construction  of  the  depot  or  the  stopping  of  trains. 
The  court  below  found  and  adjudged  that  the  plaintiff  had 
not  any  right  or  title  to  the  land  in  question,  and  that  defend- 
ant's title  to  the  same  be  quieted  against  the  claim  of  the 
plaintiff,  and  that  he  recover  from  plaintiff  the  possession  of 
said  land  and  premises  in  question,  and  that  a  writ  of  pos- 
session in  his  favor  be  issued,  directing  the  sheriff  to  place 
said  defendant  in  possession  of  the  said  premises. 

The  appeal  was  taken  from  the  judgment,  as  well  as  from 
the  order  denying  plaintiff's  motion  for  a  new  trial,  biit,  not 
having  been  taken  from  the  judgment  within  the  statutory 
time,  the  only  matter  before  this  court  which  can  be  con- 
sidered is  the  appeal  from  the  order  denying  plaintiff's  motion 
for  a  new  trial.  The  appellant,  among  other  points,  in  its 
motion  for  a  new  trial  and  upon  the  appeal  from  the  order 
denying  the  same  contends  that  finding  8,  to  wit,  **that  the 
plaintiff  has  not  any  right  to  or  estate  in  the  said  railroad 
property,  and  its  possession  thereof  is  without  right,  and  is 
wrongful,"  is  not  supported  by  the  evidence.  We  think  this 
contention  on  the  part  of  appellant  is  well  taken.     The  evi- 
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dence  in  the  case  fully  discloses  the  fact  that  the  railroad  com- 
pany, the  predecessor  of  the  plaintiff,  and  the  plaiijtiff  itself, 
entered  upon  the  possession  of  the  land  in  question  by  the  con- 
sent of  respondent  (defendant),  and  constructed  and  had 
operated  its  railroad  for  a  period  of  nine  years  or  more  before 
the  commencement  of  the  action,  with  the  knowledge  and 
acquiescence  of  the  defendant,  and  that  during  such  time  he 
had  not  requested  or  demanded  that  the  said  railroad  com- 
pany should  establish  or  maintain  a  depot  upon  the  said  land 
in  controversy,  or  stop  its  trains  thereat.  The  defendant,  the 
owner  of  the  land, — fis  he  had  a  right  to  do, — ^waived  cpm- 
pensation  in  advance  for  taking,  occupying,  and  using  the 
land  in  question,  and,  having  permitted  the  railroad  company 
to  enter  upon  the  land,  construct  and  operate  its  railroad,  as 
the  evidence  shows  it  has,  the  railroad  company  was  lawfully 
in  possession  of  the  land,  and  the  defendant  cannot  recover 
the  same.  He  must  resort  to  his  action  for  the  value  of  the 
land  so  taken,  and  damages,  if  any,  arising  therefrom. 

Since  this  appeal  was  taken,  this  court  has  had  occasion  to 
pass  directly  upon  the  point  here  involved.     Fresno  St.   R. 
Co.  V.  Southern  Pac.  R.  Co.,  135  Cal.  202,  67  Pac.  773.     That 
was  an  action  of  ejectment,  brought  to  recover  a  portion  of 
the  right  of  way  claimed  by  the  plaintiff,  and  occupied  and 
used  by  the  defendant  for  railroad  purposes,  and  it  appeared 
that  the  strip  of  land  in  question  was  entered   upon  by  the 
railroad  company  defendant   and  its  predecessor  in  interest, 
under  certain   agreements  and  stipulations  to  be  thereafter 
performed,  and  which  were  never  performed;  hence  the  action 
to  recover  possession  of  the  premises  in  question  upon  a 
breach  of  the  contract  or  agreement  under  which  the  railroad 
company  entered  upon  the  same.     This  court  in  that  case 
held:    **The  owner  in  fee  ev.en  cannot  permit  a  railroad  com- 
pany to  construct  and  operate  its  road  through  his  land  upon 
an  understanding  that  compensation  shall  thereafter  be  made 
for  the  right  of  way,  and  then  maintain  ejectment  if  the  dam- 
ages be  not  paid  as  per  agreement.     His  remedy  in  such  case 
is  an  action  to  recover  compensation.     ♦    *    *    ^  failure  to 
bring  an  action,  where  the  right  exists,  until   after   public  in- 
terests have  intervened,  will   prevent   its  successful   prosecu- 
tion.    Acquiescence  for  a  considerable  period  after  the  railroad 
company  has  entered  upon  its  duties  will  defeat  the  action  to 
recover  possession.*'     A  large  number  of  cases  were  cited  by 
this  court  in  the  case  referred  to,  among  them  the   following: 
Mitchell  V.  Railroad   Co.,  41    La.  Ann.  363,   6  South.  522,  in 
w'hich  the  court  there  says:     **Surely,  the   defendant's  act,  in 
openly  entering  upon   plaintiff's  land,  with   plaintiff's  knowl- 
edge, and  in  full  view  of  his  domicile,  and  constructing  thereon 
a  most  important  link  in  their  transcontinental  railway,  could 
not  subject  it  to   such  consequences.     But  this  is  not  an  open 
question,  however,  as  it  has  been  by  us  twice  considered   and 
decided  adversely  to  plaintiff's  contention,  and  in  cases  cited 
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in  plaintiff's  brief," — citing  Bourdier  v.  Railroad  Co.,  35  La. 
Ann.  949,  and  St.  Julian  v.  Same,  Id.  924.  In  those  cases  the 
matter  was  fully  considered,  and  in  the  former  case  it  is  said : 
**If  the  entry  was  unlawful,  the  plaintiffs  condoned  it. 
They  should  at  once,  and  peremptorily,  have  forbidden  the 
entry  of  the  defendant,  if  they  intended  to  dispute  his  right  to 
the  roadbed,  etc.  *  *  *  The  landowner  may,  even  by 
parol,  waive  the  right  to  prepayment  as  a  condition  precedent 
to  the  entry  for  construction ;  but,  having  waived  it,  he  can- 
not treat  the  company's  possession  as  unlawful."  To  the 
saipe  effect  were  Railroad  Co.  v.  Allen,  ^3  Ind.  581,  15  N.  E. 
446,  Railroad  Co.  v.  Turner,  31  Ark.  494,  25  Am.  Rep.  564, 
and  Pryzbylowicz  V.  Railroad  Co.  (C.  C.)  17  Fed.  492.  A  rail- 
road is,  in  a  sense,  a  public  highway,  and  the  construction  of 
a  railroad  over  a  strip  of  land  by  the  consent  of  the  owner  of 
the  same,  or  after  condemnation  proceedings,  as  the  case  may 
be,  is  a  dedication  of  the  same  to  a  public  use,  and  the  opera- 
tion of  the  same  is  in  the  interest  of  the  public,  and  cannot 
be  interrupted  by  an  action  to  recover  possession  of  any  part 
thereof  in  the  interest  of  a  private  party. 

The  appeal  from  the  judgment  not  being  before  us,  we  can- 
not order  the  same  to  be  modified  in  the  particular  mentioned. 
Further,  the  cross-complaint  should  be  amended  by  asking 
compensation  for  the  land  taken  and  damages  caused  thereby, 
in  case  the  plaintiff  fails  to  perform  the  conditions  under 
which  possession  was  taken,  instead  of  a  recovery  of  the  pos- 
session thereof.  The  only  way  left  to  correct  the  etror,  there- 
fore, is  to  reverse  the  order  denying  a  new  trial,  and  remand 
the  cause,  with  directions  to  the  court  below  to  grant  a  new 
trial,  and  allow  the  parties  to  amend  their  pleadings  so  as  to 
conform  to  the  rule  herein  expressed;  and  it  is  so  ordered. 

We  concur:  BEATTY,  C.  J.;  LORIGAN,  J. 

ANGELOTTI,  J.  I  concur  in  the  reversal  of  the  order  deny- 
ing the  motion  for  a  new  trial.  Under  the  decision  of  this 
court  in  Fresno  St.  R.  Co.  v.  Southern  Pac.  R.  Co.,  135  Cal. 
202,  67  Pac.  773,  the  evidence  did  not  justify  the  finding  "that 
the  plaintiff  has  not  any  right  to  or  interest  or  estate  in  the 
said  real  property,  and  its  possession  thereof  is  without  right, 
and  is  wrongful. " 

I  dissent:     McFARLAND,  J. 


Garlick  v.  Pittsburgh  &  W.  Ry.  Co.  ^/  al.  (two  cases). 
Same  v.  Pittsburg,  Y.  &  A.  R.  Co. 

{Supreme  Court  a/Ohio^  Dec.  ^,  igo^,) 

[65  N.  E.  Rep.  896.] 

Estoppel  by  Deed— After- Acquired  Property. 

On  July  26,  1883,  the  N.  Y.,  P.  &  O.  R.  Co.,  asaumin^  to  have 
title,  bat  which  was  imperfect,  for  valuable  consideration  received, 
executed   and   delivered   to  the  P.,  C.  A  T.  R.  Co.,  a   deed  in  which 
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the  **gratitor  does  give,  grant,  remise,  and  release  and  forever  qait- 
claims  unto  the  grantee,  its  successors  and  assigns,  forever,  all  such 
right  and  title  as  it,  the  said  grantor,  has  or  ought  to  have"  in  and 
to  certain  lands  used  and  to  be  used  for  railroad  purposes  with  a  rail- 
road constructed  thereon,  which  deed  in  the  habendum  clause  con- 
tains the  following  recital  and  obligation :  *'To  have  and  to  hold  the 
premises  aforesaid,  subject  to  the  hereinbefore  recited  agreements 
and  stipulations  of  the  said  contract  of  submission  to  arbitration, 
unto  the  said  grantee,  the  said  P.,  C.  &  T.  R.  Co.,  its  successors  and 
assigns,  so  that  neither  it,  the  said  grantor,  nor  its  successors  and 
assigns,  nor  any  other  person  claiming*  title  through  or  under  it, 
shall  or  will  hereafter  claim  or  demand  any  right  or  title  to  the  prem- 
ises herein  conveyed,  except  as  in  the  aforesaid  stipulations  pro- 
vided, or  any  part  thereof,  but  they  and  every  one  of  them  shall  by 
these  presents  be  excluded  and  forever  barred."  And  on  September 
6,  1885,  the  grantor  in  the  above  deed  received  as  grantee  a  convey- 
ance for  the  same  premises  from  the  C.  &  M.  V.  Ry.  Co. ,  who  ac- 
quired the  said  premises  by  appropriation  in  the  year  1880 :  held^  that 
the  N.  T.,  P.  &  O.  R.  Co.,  the  grantor  to  the  first  deed  of  July  26, 
1883,  is  estopped  from  acquiring  the  said  subsequent  title,  and  that 
by  reason  of  the  above  covenant  such  subsequent  title  inures  to  the 
benefit  of  its  grantee,  the  P.  C.  A  T.  R.  Co. 

Right  of  Way—Abandonment. 

A  railroad  company  orgfanized  tinder  the  laws  of  Ohio  may  acquire 
title  to  lands  within  the  state  for  railroad  purposes  either  by  grant  or 
proceedings  in  appropriation,  and  when  the  right  of  way  is  thus 
acquired,  and  the  company  has  constructed  its  railroad  thereon,  the 
same  becomes  such  title  to  and  interest  in  the  lands  acquired  that, 
without  intending  to  abandon  the  same,  said  company  may  sell  and 
convey  to  another  corporation  for  like  railroad  purposes  all  or  a  part 
of  the  premises  so  acquired.  The  question  of  abandonment  is  one  of 
intention,  and  to  be  determined  from  the  nature  of  the  conveyance 
itself  and  the  attending  facts  and  circumstances. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Mahoning  county. 

The  Pittsburgh  &  Western  Railway,  Thomas  M.  King,  re- 
ceiver, and  the  Pittsburgh,  Cleveland  &  Toledo  Railroad 
Company,  under  favor  of  section  5779,  Rev.  St.,  on  April  4, 
1899,  commenced  an  action  in  the  court  of  common  pleas 
ajgainst  the  plainti£f  in  error,  Henry  M.  Garlick,  to  quiet  their 
title  to  certain  real  estate  used  as  a  right  of  way  for  railroad 
purposes,  which  is  described  in  the  petition,  being  a  strip  of 
land  in  the  city  of  Youngstown  about  2  si  feet  in  width  and 
about  502  feet  and  7  inches  in  length.  The  other  defendants 
in  error,  the  Pittsburgh,  Youngstown  &  Ashtabula  Railroad 
Company  and  the  Pennsylvania  Company,  were  joined  with 
Garlick  as  defendants,  as  claiming  some  right  or  interest  in 
the  premises.  The  petition  recites  certain  conveyances  and 
certain  proceedings  in  appropriation,  which  tend  to  support 
the  title  of  plaintiff,  and  which  fully  appear  in  the  findings  of 
fact  made  by  the  circuit  court.  The  commencing  of  the  action 
followed  the  service  of  notice  on  said  'companies  to  institute 
proceedings  in  appropriation,  and  that  in  default  thereof  Gar- 
lick would  bring  suit  under  the  statute  to  compel  appropria- 
tion. Henry  M.  Garlick  answered  the  petition,  and,  after 
some  admissions  of  matters  not  disputed,  denied  that  the 
plaintiff  has  entered  into  possession  of  a  portion  of  the  lands 
described  in  the  petition,  but  admitted  that  he  claims  to  own 
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all  the  said  lands,  and  avers  that  he  is  the  absolute  owner  of 
the  same  in  fee  simple.  The  answer  denies  that  the  plain- 
tiffs have  any  title  to  or  interest  in  said  lands.  The  Pitts- 
burgh, Youngstown  &  Ashtabula  Railroad  Company  and  the 
Pennsylvania  Company  filed  an  answer  and  cross-petition, 
claiming  possession  and  title  to  a  certain  portion  of  said  lands, 
giving  the  source  and  nature  of  their  title,  and  denying  the 
title  of  Garlick,  and  ask  to  have  their  title  protected,  and  the 
cloud  thereon  removed.  Garlick  answered  this  cross-petition, 
denying  that  the  cross-petitioners  have  any  title  to  or  right  of 
possession  of  the  premises  described  in  the  cross-petition. 
The  facts  of  the  case  made  on  the  petition  and  this  cross- 
petition  and  answers  thereto  were  found  by  the  circuit  court, 
and  appear  in  its  findings  of  facts.  On  the  issues  joined  the 
court  of  common  pleas  found  in  favor  of  Garlick  and  against 
the  plaintiffs  and  the  cross-petitioners,  and  rendered  judgment 
accordingly,  from  which  an  appeal  was  taken  to  the  circuit 
court.  On  full  trial  in  that  court  the  plaintiffs  and  cross- 
petitioners  prevailed  ag^ainst  Garlick,  and  a  decree  was  made 
as  prayed  for.  The  other  material  facts  are  stated  in  the 
opinion.  To  the  decree  made  by  the  circuit  court,  Garlick 
prosecutes  error  in  this  court.     Affirmed. 

Arrel,  McVey  &  Robinson  and  Hine  &  Kennedy,  for  plain- 
tiff in  error. 

Jones  &  Anderson  and  Carey  &  Mullins,  for  defendants  in 
error. 

PRICE,  J.  From  the  lengthy  findings  of  fact  made  by  the 
lower  court  we  shall  endeavor  to  gather  and  bring  into  a 
smaller  compass  the  salient  and  material  features  of  the 
controversy,  and  briefly  state  the  positions  and  attitude  of  the 
parties  concerned  in  this  litigation.  The  Pittsburgh  & 
Western  Railway  Company  is  the  lessee  of  its  coplaintiff,  the 
Pittsburgh,  Cleveland  &  Toledo  Railroad  Company;  and  the 
Pennsylvania  Company  is  the  lessee  of  its  codefendant  and 
cross-petitioner,  the  Pittsburgh,  Youngstown  &  Ashtabula 
Railroad  Company;  and  these  lessees  assert  all  the  title,  pos- 
session, and  rights  of  possession  which  their  respective  leases 
confer.  All  the  parties  hereto  claim  under  one  common  source 
of  title,— the  Parmlees.  The  plaintiff  in  error,  Garlick,  holds 
under  a  quitclaim  deed  from  the  Parmlees  for  a  consideration 
of  $i,ooo,  which  deed  was  executed  and  delivered  to  him  on 
January  3,  1899;  while  the  plaintiffs  in  the  lower  court  claim 
to  hold  under  conveyances  and  certain  appropriation  proceed- 
ings made  and  had  long  prior  to  the  date  of  Garlick's  deed. 
The  cross-petitioners  assert  title  through  conveyances  from 
Parmlees  and  their  successors  in  the  chain  of  title,  all  of  which 
were  made  prior  to  the  deed  to  Garlick,  and  under  which  chain 
of  title  they  claim  possession  and  occupation  of  the  premises 
described  in  their  deeds.  It  seems  to  be  true  that  the 
interests  and  claims   of  the   cross-petitioning  railroad   com- 
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panics  are  not  adverse  to  the  interests  and  demands  of  the 
plaintiffs,  and  in  considering  the  questions  involved  we  will 
follow  the  natural  order  presented  by  the  pleadings  and  the 
arguments  of  counsel.  Following  this  order  we  examine  the 
grounds  relied  on  by  the  plaintiffs  fo^  the  relief  they  demand. 
In  October,  i88o,  the  Cleveland  &  Mahoning  Valley  Rail- 
way Company,  an  Ohio  corporation,  commenced  against  the 
Parmlees,  in  the  probate  court  of  Mahoning  county,  pro- 
ceedings to  appropriate  as  right  of  way  for  railroad  pur- 
poses the  land  described  in  the  petition  in  this  case,  and 
other  lands,  and  as  a  result  of  said  proceedings  the  value  of 
the  land  appropriated  was  found  to  be  $13,233.50,  which  find- 
ing was  afterwards  confirmed,  and  made  a  matter  of  record  in 
said  probate  court.  Subsequently,  and  after  a  dispute  as  to 
who  should  receive  the  sum  so  found,  it  was  awarded  to  the 
Parmlees.  Thereupon  the  New  York,  Pennsylvania  &  Ohio 
Railroad  Company,  instead  of  the  Cleveland  &  Mahoning 
Valley  Railway  Company,  paid  the  money  into  court,  and  at 
once  took  possession  of  the  lands  thus  appropriated.  On  or 
about  July  26,  1883,  the  New  York,  Pennsylvania  &  Ohio 
Railroad  Company  executed  and  delivered  to  the  Pittsburgh, 
Cleveland  &  Toledo  Railroad  Company  a  deed  duly  executed 
for  the  lands  described  in  the  petition,  and  perhaps  other 
lands,  and  the  latter  company  at  once  took  possession  of  the 
road  so  purchased,  and  constructed  thereon  its  main  line  of 
railroad,  and  has  ever  since  continued  in  possession.  The 
contents  of  this  instrument  are  very  material  to  the  issues,  as 
we  shall  presently*  see.  On  September  6,  1885,  the  Cleveland 
&  Mahoning  Valley  Railway  Company  duly  executed  and 
delivered  to  the  New  York,  Pennsylvania  &  Ohio  Railroad 
Company  a  deed  for  the  lands  in  dispute  and  other  lands 
which  had  been  appropriated  under  the  proceedings  of  the 
year  1880.  Now,  if  the  conveyance  of  July  26,  1883,  from 
the  New  York,  Pennsylvania  &  Ohio  Railroad  Company  to  the 
Pittsburgh,  Cleveland  &  Toledo  Railroad  Company,  was  a 
mere  quitclaim,  without  covenant  or  other  obligation  con- 
tained therein  as  an  estoppel  to  a.  title  which  the  former 
might  subsequently  acquire,  the  latter  company  is  without 
title.  But  is  it  merely  a  quitclaim  or  general  release.?  We 
therefore  necessarily  have  before  us  for  examination  the  con- 
tents of  this  deed;  and  on  its  granting  clause,  and  more 
especially  on  recitals  and  solemn  covenants  found  therein,  the 
conveyance  of  September  6,  1885,  it  is  claimed,  inures  to  the 
title  and  benefit  of  the  Pittsburgh,  Cleveland  &  Toledo  Rail- 
road Company,  which  it  received  under  the  conveyance  of 
July  26,  1883.  The  latter  deed  recites  a  contract  previously 
made  between  the  grantor  and  grantee,  wherein,  among  other 
clauses  and  stipulations,  it  is  stated  that  the  Pittsburgh, 
Cleveland  &  Toledo  Railroad  Company  desired  to  acquire  for 
the  purpose  of  right  of  way  the  lands  of  said  New  York, 
Pennsylvania  &  Ohio  Railroad   Company  defined   on   maps, 
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descriptions,  and  stipulations  attached  thereto,  and  which  in* 
elude  the  tract  in  dispute,  and  that  the  said  companies  had 
agreed  to  have  an  amicable  appropriation  made  between 
them,  and  for  that  purpose  certain  arbitrators  had  been 
selected  and  agreed  upon  to  fix  the  compensation  and  dam- 
ages to  be  paid  by  the  said  Pittsburgh,  Cleveland  &  Toledo 
Railroad  Company  by  reason  of  the  taking  of  said  property; 
and  that  the  arbitrators  had  determined  the  compensation  and 
damages  to  be  $45,750,  which  sum  was  paid  to  the  New  York, 
Pennsylvania  &  Ohio  Railroad  Company,  the  grantor.  Then 
follows  the  granting  clause:  **Does  hereby  give,  grant,  re- 
mise, release,  and  forever  quitclaim  unto  said  grantee,  its  suc- 
cessors and  assigns,  forever,  all  such  right  and  title  as  it,  the 
grantor,  has  or  ought  to  have  in  and  to  the  premises  herein- 
before described,"  etc.  But  more  important  is  the  following 
language,  though  found  in  the  habendum  clause:  "To  have 
and  to  hold  the  premises  aforesaid,  subject  to  the  hereinbe- 
fore recited  agreements  and  stipulations  of  the  said  contract 
of  submission  to  arbitration,  unto  the  said  grantee,  the  said 
Pittsburgh,  Cleveland  &  Toledo  Railroad  Company,  its  suc- 
cessors and  assigns,  so  that  neither  it,  the  said  grantor,  nor 
its  successors  or  assigns,  nor  any  other  person  claiming  title 
through  or  under  it,  shall  or  will  hereafter  claim  or  demand 
any  right  or  title  to  the  premises  herein  conveyed,  except  as 
in  the  aforesaid  stipulations  provided,  or  any  part  thereof, 
but  they  and  every  one  of  them  shall  by  these  presents  be  ex- 
cluded and  forever  barred."  There  are  many  other  stipula- 
tions copied  into  this  deed  from  the  agreement  to  arbitrate 
the  compensation  and  damages  to  be  paid  by  the  grantee, 
which  show  that  more  than  an  ordinary  quitclaim  deed  was  in 
contemplation,  and  that  more  than  such  should  be  made.  It 
is  well  enough  to  remember  here  that  the  parties  had  full 
knowledge,  no  doubt,  of  the  appropriation  proceedings  in- 
stituted and  completed  in  the  year  1880  by  the  Cleveland  & 
Mahoning  Valley  Railway  Company,  and  that  the  grantor, 
the  New  York,  Pennsylvania  &  Ohio  Railroad  Company,  had 
paid  the  Parmlees  the  $13,232.50,  found  due  them  in  that  pro- 
ceeding, and  that  it  had  taken  possession  of  said  right  of  way 
for  railroad  purposes.  Furthermore,  that  by  virtue  of  the  said 
proceedings  the  title  which  the  law  confers  in  such  cases  had 
vested  in  the  Cleveland  &  Mahoning  Valley  Railway  Com- 
pany. 

In  the  light  of  these  well-known  facts  and  circumstances, 
the  deed  we  are  considering  was  made,  containing  the  above 
recitals  and  obligations.  With  such  broad,  sweeping  lan- 
guage there  ought  to  be  no  misunderstanding.  The  grantor 
expressly  agreed  .that  neither  it  **nor  its  successors  or  assigns, 
nor  any  other  person  claiming  title  through  or  under  it,  shall 
or  will  hereafter  claim  or  demand  any  right  or  title  to  the 
premises  herein  conveyed,  or  any  part  thereof."  That  no 
doubt  might  be  entertained   about  the   intention  of  the  par- 
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ties,  another  clause  of  strong  and  forcible  words  is  added : 
*'But  they  and  every  one  of  them  shall  by  these  presents  be 
excluded  and  forever  barred.  * '  We  agree  with  the  circuit 
court  that  a  conveyance  containing  such  recitals  and  covenant 
is  much  more  than  an  ordinary  quitclaim  or  release.  By  the 
terms  of  the  contract  quoted  in  the  deed  the  parties  agreed 
upon  amicable  appropriation,  and  so  denominate  it,  and 
the  property  to  be  so  disposed  of  is  part  of  the  same  prop- 
erty which  had  been  appropriated  by  the  Cleveland  &  Mahon- 
ing Valley  Railway  Company  in  the  year  i88o,  and  it  was  by 
that  amicable  appropriation  to  pass  to  another  railroad  com- 
pany for  railroad  purposes,  and  upon  what  had  been  found 
to  be  a  fair  and  satisfactory  sum  as  compensation.  This 
being  railroad  property,  it  would  seem  to  be  reasonable  that 
the  grantor  was  asked  and  had  agreed  to  insert  in  the  con- 
veyance which  should  follow  the  payment  of  the  award  made 
by  the  arbitrators  some  bar -against  it,  subsequently  acquiring 
a  title  adverse  to  its  grantee,  who  paid  the-  award.  The  par- 
ties were  competent  to  construct  such  a  bar,  and,  from  the 
character  of  the  property  and  the  contents  of  the  entire  instru- 
ment, have  they  not  entirely  succeeded.?  We  find  no  such 
provisions  as  we  have  quoted  considered  in  any  case  cited  for 
the  plaintiff  in  error.  One  of  these  cases  is  White  v.  Brocaw, 
14  Ohio  St.  339.  In  that  case  there  was  a  division  of  lands 
between  heirs  to  an  estate  in  which  mutual  deeds  were  ex- 
ecuted, and  the  deed  under  consideration  by  the  court  was  in 
the  ordinary  form  of  bargain,  sale,  and  release,  and  purported 
to  convey  to  the  grantees  "all  the  estate,  right  and  title, 
interest,  claim  and  demand,  both  in  law  and  equity,  *  *  of  the 
grantors,  "of,  in,  and  to  the  said  premises,  and  every  part 
thereof."  But  the  conveyance  contained  no  recital  of  any 
particular  interest  owned  or  possessed  by  the  grantors,  or 
intended  to  be  conveyed.  The  covenant  read  that  the 
grantors  agree  to  * 'warrant  and  forever  defend  the  said 
premises  against  all  persons  claiming  or  to  claim  by,  from,  or 
under  them,  their  heirs  or  assigns. ' '  This  court  held  in  that 
case  that  under  the  terms  of  the  deed  and  in  the  light  of  its 
origin  the  covenant  was  only  coextensive  with  the  grant,  and 
bound  only  the  vested  interests  of  the  grantors  in  the  prop- 
erty at  the  time,  and  did  not  extend  to  ah  after-acquired  title. 
In  Boyd's  Lessee  v.  Longworth,  11  Ohio,  235,  also  cited,  no 
stronger  case  was  made  as  to  its  facts,  and  Mr.  Justice  Burchard 
says  on  page  253:  *'An  express  warranty  is  the  only  contract 
which  has  the  effect  to  estop  the  warrantor  and  those  claiming 
under  him  from  maintaining  title  under  a  subsequent  purchase. 
The  covenant  must  be  one  running  with  the  land."  The 
other  Ohio  case  cited  by  plaintiff  in  error  is  Hart  v.  Gregg,  32 
Ohio  St.  502.  It  is  sufficient  to  say  of  that  case  that  the  deed 
there  involved  contained  no  covenant  whatever,  and  is  not  of 
the  slightest  influence  upon  the  present  controversy. 
.  ^The  deed  in   the  case  now  before  us  contained  recitals  of 
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interest  and  estate  which  it  was  conveying, — the  entire  rail- 
road property  described  therein,  whether  its  extent  was  a 
conditional  fee  or  perpetual  easement;  and  the  covenant 
which  it  contained,  runs  with  the  estate  conveyed,  and  it  is 
expressly  covenanted  that  the  grantors,  their  successors  and 
assigns,  shall  not  claim  or  demand  any  right  or  title  to  the 
premises  conveyed,  or  any  part  thereof,  **but  they  and  every 
one  of  them  shall  by  these  presents  be  excluded  and  forever 
barred.*'  See  Magruder  v.  Esmay,  35  Ohio  St.  221;  Van 
Rensselaer  v.  Kearney,  11  How.  322,  13  L.  Ed.  703.  We 
know  of  no  reason  why  the  courts  should  not  give  the  effect  to 
this  deed,  which  the  parties  certainly  intended.  They 
appear  to  have  had  but  one  understanding  of  its  meaning,  and 
that  is  that  the  deed  of  September  6,  1885,  from  the  Cleveland 
&  Mahoning  Valley  Railway  Company  to  the  grantor  named 
in  the  former  deed,  inured  to  the  benefit  of  the  grantee  therein 
named,  the  Pittsburgh,  Cleveland  &  Toledo  Railroad  Company. 
For  over  17  years  these  companies  have  acted  on  this  con- 
struction, and  acquiesced  in  the  occupation  and  control  of 
the  latter  company  as  the  legitimate  result  of  the  covenant 
referred  to. 

But  how  does  the  case  of  Garlick  stand  if  this  view  is  not 
correct?  The  title  would  be  in  the  New  York,  Pennsylvania 
&  Ohio  Railroad  Company,  because  it  obtained  a  conveyance 
from  th6  Cleveland  &  Mahoning  Valley  Railway  Company, 
who  had  gained  title  from  the  Parmlees  through  the  appro- 
priation proceedings  of  the  year  1880,  while  Garlick,  by  a 
much  later  deed,  claims  to  hold  under  the  Parmlees.  Hence 
neither  aspect  of  the  case  g^ives  any  title  to  Garlick. 

However,  the  plaintiff  in  error  contends  that  the  title 
derived  from  the  proceedings  to  appropriate  the  right  of  way 
on  the  one  hand,  and  the  conveyance  from  the  Parmlees  of 
the  right  of  way  for  railroad  purposes  on  the  other,  created 
but  an  easement,  and  not  a  fee,  in  the  premises  thus  acquired, 
and  that,  as  it  appears  in  this  case  that  the  railroad  companies 
so  acquiring  title  undertook  by  deeds  to  convey  the  easement 
to  other  railroad  companies,  the  attempt  to  convey  worked 
.  an  abandonment  of  the  title  or  easement,  and  the  premises 
forthwith  reverted  to  the  original  owners,  the  Parmlees,  or 
their  grantee,  Garlick.  This  proposition  is  broadly  laid 
down,  and  advocated  with  great  ability,  and  at  least  apparent 
confidence.  To  support  this  proposition  we  have  been  led 
through  the  statutes  providing  for  appropriation  of  lands  for 
railroad  purposes  under  the  old  and  present  constitutions  of 
Ohio,  and  cases  have  been  cited  giving  construction  of  such 
provisions,  and  the  point  is  made  that  a  fee-simple  title  is  not 
obtained  by  the  appropriating  companies,  but  at  most  an 
easement  in  perpetuity,  or  as  long  as  used  for  railroad  pur- 
poses. The  circuit  court  concluded,  as  a  matter  of  law,  that 
by  the  completed  proceeding  in  appropriation  **the  Cleve- 
land  &  Mahoning  Valley  Railway  acquired  a  conditional  fee 
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in  the  lands,  or  at  least  such  an  interest  therein  as  that  the 
5ame  could  be  and  was  conveyed  to  the  New  York,  Penn- 
sylvania &  Ohio  Railroad  Company  by  its  deed  of  September 
6,  1885.'*  We  do  not  know  that  it  is  necessary  or  profitable 
for  us  to  determine  whether  the  estate  so  acquired  is  a  fee 
conditional  or  an  easement  so  long  as  used  for  the  purposes  of 
the  grant  or  the  appropriation.  The  right  to  enter  into  pos- 
session and  to  perpetually  use,  if  desired,  the  premises  for 
railroad  purposes,  is  authorized  by  the  law;  and  the  only  ques- 
tion is,  may  property  thus  obtained  be  conveyed  to  another 
company  without  working  an  abandonment?  As  a  case  of 
lirst  impression,  we  see  no  legal  obstacle  in  the  way  of  such 
conveyance.  It  is  but  common  knowledge  that  such  prop- 
erties are  incumbered  by  mortgage  to  secure  bonded  indebted- 
ness, and  that  foreclosure  and  judicial  sale  often  occurs/ 
whereby  a  purchaser  at  the  judicial  sale  enters  into  posses- 
sion, and  uses,  occupies,  and  controls  the  premises  for  rail- 
road purposes  as  fully  as  if  the  title  is  one  in  fee  simple.  In 
the  case  at  bar  we  have  one  of  the  plaintiffs  and  one  of  the 
cross-petitioners  holding  under  long-termed  leases  the 
premises  granted  to  their  lessors.  We  have  also  in  this  case 
the  fact  that  the  lessor  and  lessee  companies,  parties  hereto, 
have,  to  the  full  knowledge  of  Garlick,  been  in  possession  and 
use  of  the  premises  in  dispute  before  and  when  he  obtained 
his  quitclaim  deed  in  January,  1899.  The  question  of 
abandonment  is  eminently  one  of  intention.  Treating  the 
title  as  a  mere  easement  for  railroad  purposes,  what  is  the 
law?  On  page  707  of  Washburn's  Easements  and  Servitude, 
it  is  said:  "It  is  not  easy  to  define  in  all  cases  what  would  be 
such  act  of  abandonment  as  would  destroy  a  right  of  ease- 
ment, and  each  case  seems  to  be  a  matter  for  a  jury  to  deter- 
mine. But  nothing  short  of  an  intention  to  so  abandon  the 
right  would  operate  to  that  effect,  unless  other  persons  have 
been  led  by  such  acts  to  treat  the  servient  estate  as  if  free  of 
the  servitude,  and  the  same  could  not  be  resumed  without 
<^oing  injury  to  their  rights  in  respect  to  the  same.  And  in 
this  it  is  not  intended  to  embrace  questions  which  may  arise 
from  a  mere  nonuser  of  an  easement."  The  same  principle 
is  held  in  Hatch  v.  Railroad  Co.,  18  Ohio  St.  121.  In  Rail- 
road Co,  V.  Ruggles,  7  Ohio  St.  i,  this  court  laid  down  the 
rule  that:  "Where  a  landowner  granted  a  right  of  way  to  a 
railroad  company  organized  under  a  charter  in  perpetuity,  and 
the  grant  contains  no  limit  as  to  time,  the  easement  will  be 
perpetual,  unless  terminated  by  release  or  abandonment. 
WTiere  such  railroad,  with  its  appurtenances,  is  subsequently 
pledged  to  the  state  in  security  for  a  loan,  and,  the  pledge 
being  forfeited,  is  sold  by  the  state,  the  easement  passes  by 
the  sale,  and  is  vested  in  the  purchaser.  This  result  is  in  no 
way  affected  by  the  fact  that  the  purchase  is  made,  mediately 
or  immediately,  by  another  railroad  company,  if  there  be  leg- 
islative authority  to   make  the   purchase,  and   if   the  original 
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object  and  consideration  of  the  grant  of  the  easement  be  not 
thereby  changed  or  defeated.  The  entire  case  is  very  in- 
structive, and  its  principles,  in  large  measure,  can  be  applied 
to  the  subject  before  us,  and  they  recognize  the  right  of  aliena- 
tion of  such  property,  either  voluntarily  or  through  judicial 
proceedings.     Also,  see,  Hatch  v.  Railroad  Co.,  i8   Ohio   St. 

121. 

The  right  of  way  is  not  all  there  is  of  a  railroad.  When  it 
is  procured,  the  construction  thereon  of  the  roadbed,  and  the 
ties,  bridges,  and  rails,  depots,  sidings,  etc.,  at  great  expense, 
are  added,  and  form  a  part  of  the  railroad  property,  and  the 
union  of  these  constitute  a  railroad,  and  its  property  that 
may  be  sold  and  conveyed.  The  attempts  to  make  the  con- 
veyances challenged  in  this  case  did  not  of  themselves  work 
abandonment,  and  it  is  clear  as  the  sunlight  that  the  grantors 
had  no  intention  that  such  a  result  should  follow  their  acts. 
Instead  of  intending  to  abandon  the  premises  in  the  legal 
sense,  the  grantors,  for  a  consideration,  sold  and  conveyed 
them  to  be  used  for  the  same  purposes,  which  negatives  the 
idea  of  abandonment.  It  is  one  of  the  findings  of  the  lower 
court  that  intention  to  abandon  the  property  did  not  exist  in 
this  case.  It  is  urged  with  much  force  that  this  court  has 
decided  otherwise  in  Piatt  v.  Pennsylvania  Co.,  43  Ohio  St. 
228,  I  N.  E.  420,  and  the  case  between  same  parties  in  Penn- 
sylvania Co.  V.  Piatt,  47  Ohio  St.  366,  25  N.  E.  1028.  We 
have  given  those  cases  all  due  consideration,  and,  if  we  could 
go  beyond  the  space  allotted  to  this  opinion,  they  can  be 
readily  distinguished  from  the  case  at  bar.  The  facts  in  those 
cases  are  materially  different,  and  the  questions  arose  in  a 
different  manner,  and  hence  we  are  not  called  upon  to  over- 
rule them  in  order  to  decide  this  case.  We  are  entirely  clear, 
however,  that  the  doctrine  of  those  cases  should  not  be  ex- 
tended beyond  the   particular  facts  upon   which   they  stand. 

We  now  come  to  the  questions  which  pertain  to  the  issues 
made  by  the  cross-petition  of  the  Pittsburgh,  Youngstown  & 
Ashtabula  Railroad  Company  and  the  Pennsylvania  Company 
and  the  answer  of  Garlick  thereto.  The  pleadings  and  the 
findings  of  facts  show  that  on  November  23,  1870,  Margaret 
R.  and  W.  S.  Parmlee  (the  common  source  of  title),  conveyed 
to  the  Liberty  &  Vienna  Railroad  Company  the  lands  described 
therein,  of  which  lands  the  premises  in  dispute  are  a  part,  and 
that  **the  Pittsburgh,  Youngstown  &  Ashtabula  Railroad 
Company  has  duly  succeeded  to,  and  is  now  possessed  of,  all 
the  rights,  title,  and  interest  in  and  to  said  lands  conveyed  and 
vested  by  said  deed  to  the  Liberty  &  Vienna  Railroad  Com- 
pany of  November  23,  1870."  The  following  is  a  part  of  the 
description  in  the  deed  from  the  Parmlees  to  the  Liberty  & 
Vienna  Railroad  Company,  after  giving  the  points  of  termini : 
**  Said  strip  of  land  to  extend  from  said  Spring  Common  on 
the  south  or  southeast  to  the  land  of  said  Thorn  on  the  north- 
west,   and  in  width  to  extend  southwesterly  from  said  staked 
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center  line   twenty-five  feet   or  a  less   distance,  if   less  than 
twenty-five  feet  shall  be  sufficient   for  the  slopes   of  said  rail- 
road, and  to  extend  northeasterly  from  said   center  line  so  far 
as  may  be  needed  for  the  track  or  tracks  of  said  railroad;  the 
length  of  said  strip  of  land  being  about  525  feet."     The  lower 
court  has  found  that  the  grantee  in  this  deed   constructed  the 
main  track  of  its  railroad  on  the  lands   so  described,  and  that 
the  main  track  has  ever  since   been,  and  now  is   being,  used 
and  operated  in  the  same  place  and   position  over  said  strip, 
and  without  change   of  grade;  and,   further,   that  when  said 
main  track  was  constructed  the  same  at  the  southeasterly  ehd 
next  to  Spring   Common,  it   was  constructed  on  the   berme 
bank  of  the  old  canal  on  a  trestle  13  feet  in  height   above  the 
bottom  of  said  canal,   which   trestle  gradually   diminished  in 
height  toward  the  northwesterly  line  of  the  lands  described  in 
the  petition,  where  the   main   track  was   constructed   on  the 
natural  surface  of  the  ground.     When  the  Pittsburgh,  Cleve- 
land &  Toledo  main  track  was  built  over  its  lands,  the  ground 
and  bed  of  the  old  canal  was  filled  up  and  graded  to  the  level 
of  the  main  track  of  the  Liberty  &  Vienna  Railroad,  with  the 
knowledge  of  the  then   occupiers  and  owners  thereof.     The 
surface  of  the  ground  and  the  bed  of  the  canal  were  such  that 
23  feet  from  the  center  line  of  said  main  track  was   necessary 
to  support  the  proper  slope  of  the  embankment  of  the   south- 
westerly side  of  the  main  track.     The  height  of  the   embank- 
ment and  necessary   width   diminished   gradually   toward  the 
northwesterly  line  of  the  strip,  at  which  point  the  track  was 
constructed  without  embankment ;  and  that  no  embankment  or 
slope  was  ever  constructed  on  the  southwesterly   side   of  said 
track  on  any  part  of  the   strip  described;  but  that  said   main 
track  over  the  lands   described   in  the   deed   of  November  23, 
1870,  rested  so  far  as  needful  upon  said  trestle  until  the   main 
track  of  the   Pittsburgh,  Cleveland   &   Toledo   Railroad   was 
constructed.     This  trestle  was  being  gradually  filled  up  by  the 
Liberty  &  Vienna   Railroad   Company  while   it   owned   and 
occupied  the  premises,  and  when  the  Pittsburgh,  Cleveland  & 
Toledo  constructed  its  track  the  filling  up  of  the  trestlework 
Was  completed,  the  latter  company  occupying  10  of  the  23  feet 
so  provided  for  the  slope  of  the  embankment  and  its  support. 
The  full  space  of  the  23  feet  has  been  occupied  and  in  use  by 
these  companies  either  in  the  process  of  construction  or  actual 
use  after  construction  for  many 'years,  and  we  do  not   discern 
any  substantial   departure  from  the  terms  of  the  grant  made 
by  the  Parmlees,  which,  in   substance,    was  25   feet  in  width 
from  a  certain  line,  if  so  much  was  necessary   for  the  proper 
construction  and  support  of  the  slope  of  an   embankment  for 
the  railroad  bed.     Twenty-three   feet   were  found   to  be  nec- 
essary, and  have  been  used  and   occupied  at   one   end   of  the 
strip,  the  height  and  extent  of  the   slope   gradually  diminish- 
ing towards  its   northwesterly  terminus.     There  is  nothing 
Dew  in  the  extent  of  this  occupation,  and  the  ground  occupied 
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by  the  railroad  companies  is  within  the  boundaries  fixed  in  the 
deed,  all  of  which  was  open  to  the  view  and  knowledge  of 
plaintiff  in  error  when  he  acquired  his  title. 

What  we  have  said  on  the  question  of  abandonment  we 
adopt  in  this  branch  of  the  case  without  repetition. 

We  discover  no  prejudicial  error  in  the  record,  and  adhere 
to  the  former  judgment  of  affirmance  of  the  judgment  of  the 
lower  court. 

Judgment  affirmed. 

Case  No.  7i2i4.  Garlick  v.  Pittsburgh  &  W.  Ry.  Co.,  and 
case  No.  7,215,  Garlick  v.  Pittsburgh,  Y.  &  A.  R,  Co.,  are  a 
part  of  the  same  record,  and  are  prosecutions  in  error  to  the 
same  decree  by  parties  in  the  original  action,  and  are  affirmed 
for  the  same  reasons. 

BURKET,  C.  J.,  and  DAVIS,  SHAUCK,  and  CREW,  JJ., 

concur. 


Southern  Kansas  Ry.  Co.  et  al.  v.  Oklahoma  City  ei  al. 

{Supreme  Court  of  Oklahoma,  July  18,  1902, ) 

[69  Pac.  Rep.  1050.  J 

Eminent  Domain— Right  to  Compensation — What  Constitutes  "Prop- 
erty"— Constitutional  Law. 
Article  5  of  the  amendment  to  the  constitution  of  the  United  States 
provides:  **Nor  shall  private  property  be  taken  for  public  use,  with- 
out compensation."  ** Property,"  within  the  meaning  of  this  consti- 
tutional provision,  includes  not  only  real  estate  held  in  fee,  but  also 
easements,  personal  property,  and  every  valuable  interest  which  can 
be  enjoyed  and  recognised  as  property ;  and  if  it  is  proposed  to  be  ap- 
propriated for  the  public  use  in  such  a  manner  as  to  deprive  the 
owner  of  the  beneficial  enjoyments  thereof,  or  where  such  appropria- 
tion would  cause  serious  impairment  or  deprivation  of  such  property » 
then  such  deprivation  would  be  an  appropriation  to  ''public  use,"  and 
the  owner  is  entitled  to  just  compensation. 

Same — Same— Due  Process  of  Law — Statutory  Requirements. 

Whenever  it  is  proposed  to  appropriate  private  property  for  a  public 
use,  provision  must  be  made  for  **just  compensation"  to  the  party  pro- 
posed to  be  injured,  and  it  must  be  made  by  *'due  process  of  law"  ; 
and  if  the  statute  of  the  territory  makes  provision  for  the  appropria- 
tion of  such  property  or  the  making  of  compensation  therefor,  the 
method  of  appropriation  of  such  property  provided  for  in  the  statutes 
must  be  pursued. 

Same— Statutory  Authority— Right  of  Way — Turn-Outs  and  Sidings. 

The  right  to  occupy  and  use  the  lands  occupied  by  the  plaintiff 
company  is  derived  from  an  act  of  congress  of  July  4,  1884,  entitled* 
''An  act  to  grant  a  right  of  way  through  the  Indian  Territory  to  the 
Southern  Kansas  Railway  Company,  and  for  other  purposes,"  and 
provides:  "That  the  Southern  Kansas  Railway  Company,  a  corpora- 
tion created  under  and  by  virtue  of  the  laws  of  the  state  of  Kansas, 
be,  and  the  same  is,  hereby  invested  and  empowered  with  the  right 
of  locating,  constructing,  owning,  operatins^  and  maintaining  a  rail- 
way line  through  the  Indian  Territory,  »  »  *  with  Ihe  right  to 
construct,  use  and  maintain  such  tracks,  turnouts  and  sidings  as  such 
company  may  deem  it  to  their  interests  to  construct  along  and  upon 
the  right  of  way  and  depot  grounds  hereby  granted.  Sec.  2.  That  a 
right  of  way  one  hundred  feet  in  width  through  said  Indian  Territory 
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is  hereby  grranted  for  said  main  line  and  branch  of  the  Southern 
Kansas  Railway  Company,  and  a  strip  of  land  two  hundred  feet  in 
width,  with  a  length  of  three  thousand  feet,  in  addition  to  the  right 
of  way,  is  granted  for  stations  for  every  ten  miles  of  roaBl.  *  »  »  »» 
Pursuant  to  this,  ground  turn-outs  and  sidings  have  been  constructed 
upon  the  right  of  way  outside  of  the  depot  and  station  grounds 
especially  provided  for,  together  with  such  switching  posts  and  other 
mechanical  facilities  as  are  necessary  for  the  operation  of  the  main 
tracks,  turn-outs,  and  sidings.  The  plaintiff  company  is  invested 
with  the  right  and  authorized  to  construct  such  turn-outs  and  sidings 
upon  the  right  of  way  throughout  the  Indian  Territory,  as  well  as 
apon  such  grounds  as  have  been  especially  granted  for  the  purpose  of 
stations  and  depot  grounds. 

Eminent  Domain— Constitutional  Law— Turn-Outsand  Sidings  as  Prop- 
erty. 

These  turn-outs  and  sidings,  together  with  the  switches  aniS  other 
mechanical  appliances  for  their  necessary  operation,  constructed 
nnder  and  by  virtue  of  the  grant  of  authority  in  the  act  of  congress, 
having  required  the  expenditure  of  money,  constitute  property. 

Construction  of  Highway  Crossings  over  Right  of  Way — Compensation. 
The  plaintiff  in  error  is  bound  by  the  conditions  and  limitations 
coutained  in  its  charter,  which  it  secured  from  congress.  The  power 
aathorizing  the  proper  authorities  to  lay  out  and  extend  roads  and 
highways  over  and  across  the  right  of  way  of  said  railroad  is  con- 
ferred by  section  9  of  said  act,  and  is  a  condition  coupled  with  the 
grant  of  right  of  way,  and,  the  company  having  accepted  said  grant 
subject  to  such  conditions,  it  is  the  duty  of  such  company,  and  it  may 
be  required  by  the  proper  authorities,  to  open,  construct,  and  main- 
tain, at  its  own  expense,  any  road  or  highway  crossings,  without 
condemnation  proceedings,  and  without  compensation  or  claim  for 
damages,  whenever  the  same  may  be  done  without  destroying  the  use 
of  the  improvements  made  by  the  company  for  the  purposes  for  which 
congress  granted  their  right  of  way.  The  right  of  the  public  to  cross 
the  right  of  way,  roadbeds,  tracks,  sidings,  or  other  surface  improve* 
meats  is  not  so  inconsistent  with  the  use  granted  to  the  railway  com- 
pany as  to  entitle  the  company  to  compensation  or  damages.  Such 
inconveniences  or  burdens  as  are  incident  to  the  use  of  such  crossings 
by  the  public,  the  company  voluntarily  assumes  by  the  acceptance  of 
the  grant. 

Highway— Definition. 

The  term  ** highway*' is  a  general  name  for  all  kinds  of  public 
ways,  including  county  and  township  roads,  and  streets  and  alleys 
in  cities,  towns,  and  villages. 

Construction  of  Highway  Crossing  over  Right  of  Way— Right  to  Com- 
pensation. 
The  trial  court  specially  found  that  the  opening  of  First  street  for 
travel  would  necessitate  the  shortening  of  the  side  tracks  and  turn- 
on  ts,  and  the  rearrangement  of  all  the  side  tracks  converging  into 
First  street.  This,  then,  will,  to  the  extent  that  the  company  is  re- 
quired to  shorten  its  side  tracks  and  turn-outs  and  the  rearrangement 
of  the  same,  be  not  only  a  serious  impairment,  but  an  actual  de- 
stmction,  of  such  property  rights.  The  use  of  the  crossings  for  the 
public  street  will,  therefore,  to  that  extent,  be  inconsistent  with  the 
use  to  which  the  railway  company  has  already  appropriated  its  right 
of  way  within  the  terms  of  the  grant,  and  to  such  an  extent  ii  would 
be  an  appropriation  of  private  property  for  the  public  use  without 
just  compensation,  and  is  forbidden  by  the  fiftfi  amendment  to  the 
federal  constitution,  and  was  not  contemplated  by  the  conditions  im- 
posed in  the  grant  by  congress,  and  is  inconsistent  therewith. 

Same— Same. 

Upon  the  facts  found  by  the  court  in  this  case,  the  city  will  not  be 
authorized  to  open  First  street,  until  it  has  condemned,  had  ap- 
praised, and  paid  for  such  improvements  of   the   railroad   company^ 
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within  said  street,  as  it  will  be  found  must  necessarily  be  removed 
in  order  to  permit  the  public  to  use  said  highway  or  street  crossing^  in 
common  and  jointly  with  the  railroad  company. 

Same — Measure  of  Damages. 

The  measure  of  damages  in  such  proceedings  is  the  value  of  the 
expense  of  removing  such  switch  stands  or  other  structures  above 
the  surface  of  the  tracks  as  must  be  removed,  and  the  expense  of 
shortening  or  lengthening  such  of  the  side  tracks  as  will  necessarily 
have  to  be  changed,  so  as  to  place  the  turn-outs  outside  the  limits  of 
the  traveled  portion  of  such  street  when  opened. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Oklahoma  county;  before  Justice 
B.  F.  Burwell. 

Action  by  the  Southern  Kansas  Railway  Company  and  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company  against  the 
city  of  Oklahoma  City  and  others.  Judgment  for  defendants, 
and  plaintiffs  bring  error.     Modified. 

This  proceeding  was  an  injunction  in  the  district  court  of 
Oklahoma  county,  to  restrain  the  defendants  from  entering 
upon  the  right  of  way  of  plaintiffs  at  First  street  and  California 
avenue  in  Oklahoma  City,  and  opening  the  same  to  the  pub- 
lic travel  over  and  across  their  right  of  way,  station  grounds, 
tracks,  switches,  platforms,  and  improvements,  and  to  prevent 
the  defendants  from  tearing  up  the  tracks,  platforms,  and  im- 
provements of  the  plaintiffs  at  those  streets.  The  plaintifiFs 
averred  that  the  defendant  city  was  threatening  to  enter  upon 
and  remove  the  structures  and  property  of  the  plaintiffs  from 
their  right  of  way,  and  to  extend  the  proposed  streets  across 
it,  without  having  taken  any  proceedings  to  condemn  or  make 
any  compensation  to  the  plaintiffs  therefor,  and  that  the  open- 
ing of  the  streets  as  proposed  would  greatly  impede  the  trans- 
action of  the  plaintiffs'  business,  and  cause  great  and 
irreparable  injury  to  plaintiffs'  property. 

The  plaintiffs*  railroad  was  constructed,  and  the  right  of 
way  and  station  grounds  acquired,  under  an  act  of  congress  of 
July  4,  1884  (23  Stat.  73),  before  the  opening  of  Oklahoma  to 
settlement.  Its  right  of  way  and  station  grounds  were  located 
upon  the  east  side  of  the  S.  W.  i  of  section  34,  township  12 
N.,  range  3  W.  I.  M.  After  the  plaintiffs  hadbuilt  their  line 
and  occupied  their  station  grounds  at  the  points  in  question, 
the  territory  was  opened  for  settlement,  and  the  town  site  of 
the  defendant  city  was  surveyed,  platted,  and  entered  as  a 
town  site.  In  platting  and  surveying  the  town  site,  only  that 
portion  of  the  S.  E.  i  of  section  33  lying  west  of  the  west  line 
of  the  right  of  way  and  station  grounds  of  the  plaintiff  was 
platted.  By  an  act  of  congress  of  August  8,  1894,  the  S.  W. 
i  of  section  34,  lying  on  the  east  side  of  the  railway  tracks 
and  station  grounds  of  the  plaintiff,  was  donated,  and  was  im- 
mediately thereafter  platted,  as  an  addition  to  the  defendant 
city.  On  January  22,  1893,  and  December  i,  1893,  ordinances 
were  passed,  by  the  city  council  of  Oklahoma  City,  for  the 
opening  of  First  street  and  California  avenue,  respectively, 
and  on  May  23,  1898,  the  mayor  and  city  council  passed   a 
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resolution  that  First  street  and  California  avenue  be  opened 
over  the  plaintiffs*  tracks  and  right  of  way.  No  proceedings 
were  ever  taken  to  ascertain  the  injury  to  the  plaintiffs'  prop- 
erty by  reason  of  the  opening  of  such  streets,  or  to  ascertain 
what  compensation  was  due  tD  the  plaintiffs  on  account  thereof. 
The  Choctaw,  Oklahoma  &  Gulf  Railroad  Company  con- 
structed its  railroad  over  and  across  the  track  of  the  plaintiffs 
at  the  point  where  the  alley  between  First  and  Second  streets, 
prolonged  east,  would  cross  the  same,  in  or  about  the  month 
of  May,  1891,  and  at  the  time  made  an  agreement  in  writing, 
for  said  crossing,  by  which  said  agreement  plaintiffs  were 
entitled  to  have  constructed  at  said  crossing  an  interlocking 
plant  and  system;  and  afterwards  plaintiffs  brought  suit 
against  the  Choctaw,  Oklahoma  &  Gulf  Railroad  Company  for 
a  specific  performance  of  that  contract,  which  ripened  into  a 
decree  August  i,  1898,  and  such  interlocking  plant  and  system 
was  immediately  constructed,  which  suit  was  brought  long  be- 
fore the  commencement  of  this  action. 

This  cause  was  heard  upon  oral  testimony  and  an  agreed 
statement  of  facts,  by  which  it  was  agreed  that  the  court 
should  take  judicial  notice  of  the  act  of  congress  of  July  4, 
rSS4  (23  Stat.  73).  It  appears  in  the  evidence  that  the  streets 
of  the  defendant  city  which  run  east  and  west,  and  intersect- 
ino[  the  railroad  line,  right  of  way,  and  station  of  the  plain- 
tiff companies,  are,  beginning  north  of  said  station,  and  lying 
successively  parallel  to  each  other,  north  and  south,  as  fol- 
lows: Fourth  street.  Third  street.  Second  street,  First  street, 
Main  street,  Grand  avenue,  California  avenue,  and  Reno 
street;  and  that  the  street  of  said  city  which  runs  from  north 
to  south  one  block  west  of  said  railway  line  and  station 
grounds  is  Broadway;  and  that  the  station  grounds  of  said 
railway  companies  begin  at  a  point  80  feet  south  of  First 
street  and  the  intersection  thereof  with  the  said  railway  lines, 
and  runs  southward  beyond  Reno  street.  That  the  depot 
building  and  platform  for  the  accommodation  of  passenger 
traffic  of  said  railway  companies  is  built  within  said  station 
grounds,  and  between  Grand  avenue  on  the  north  and  Cali- 
fornia avenue  on  the  south,  provided  the  said  streets  were 
extended  across  the  said  station  grounds,  and  that  said  Cali- 
fornia avenue  would,  if  extended  as  proposed  by  said  city, 
cross  said  railway  lines,  cause  the  removal  of  a  large  part  of 
the  platform  of  said  station  grounds,  and  would  pass  within  a 
few  feet  of  the  building  thereof. 

Special  findings  of  fact  were  prepared  and  submitted  by  the 
plaintiffs,  which  were  refused,  and  the* court  thereupon  made 
special  findings  of  fact  of  its  own,  a  part  of  which  are  as  fol- 
lows: 

*'(i)  That  the  right  of  way  and  tracks  of  the  Southern  Kan- 
"^as  Railway  Company  and  the  Atchison,  Topeka  &  Santa  Fe 
Railway  Company  run  north  and  south  through  the  city  of 
Oklahoma  City,  as  shown  by  plat  introduced  in  evidence  and 
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marked  *  Exhibit  C;  that   the  switch  yards  of  said  railway 
companies  extend  from  a  point  south  of  California  avenue  to 
a  point  south  on  First  street,  as  shown  by  said  plat  Exhibit 
C;  that,  at  and  prior  to  the  commencement   of  this  action, 
the  said  railway  company  had  one  switch  stand  in  said  street, 
which  operated  three  tracks;  that  since  the  commencement 
of  this  suit  the  interlocking  system  and  other  improvements 
have  been  placed  across  said  First  street;  that  on  First  street, 
east  of  the  right  of  way  of  the  plaintiffs,  is  located  the  freight 
depot  of  the  Choctaw,  Oklahoma  and   Gulf  Railroad  Com- 
pany, besides  an  elevator  and  some  other  small  institutions; 
that  west  of  said  plaintiff's  right  of  way,  on  said  First  street, 
are  located  several  business  houses;  that  First  street  runs  east 
and  west  at  right  angles  with  plaintiff's  right  of  way,  and  that 
Second  street  is  the  first  street  north  of  First  street,  running 
parallel  with  First  street,  and  that  on  Second  street  there  is  a 
crossing  over  plaintiffs'  right  of  way;  that  Main  street  is  the 
first  street  south,  running  parallel  with  said  First  street,  and 
that  there  is  a  crossing  over  the  plaintiffs'  right   of  way  on  said 
street;  that  there  are  also  crossings  over  plaintiffs'  right  of 
way  on  Grand  avenue  and  also  Reno  avenue,  the  second  and 
fourth  streets  south  of  First  street,  as  shown  by  Exhibit   C; 
that  First  street,  by  reason  of  the  lay  of  the  ground  and  the 
condition  of  the  tracks  of  the  plaintiffs'  right  of  way,  is  the 
most  convenient  street  to  travel  in  going  from  any  business 
house  on  First  street,  or  any  of  the  streets  on  Broadway  or  west 
of  Broadway  street  [Broadway  is  the  first  street  running  north 
and  south  west  of  plaintiffs'  right  of  way,  as  shown  by  Exhibit 
C] ;  that  Main  street.  Grand  avenue,  and  Second  street,  nor 
either  of  them,  are  taxed  to  their  fullest  capacity  to  accom- 
modate the  travel  over  them,  and  that  the  crossing  over  the 
plaintiffs'  right  of  way  on   each  of  said   streets  is  not  the  full 
width  of  the  respective  streets;  that  all  persons  located  on 
First  street  west  of  plaintiffs'  right  of  way,  and  west  of  Broad- 
way street,  in  order  to  travel  from  any  point  within   such 
limits  to  the  Choctaw  freight  depot,  have  to  go  west  to  Broad- 
way street,  south  to   Main  street,  east  to  Oklahoma  avenue, 
and  north  to  the  Choctaw  freight  depot;  that  the  Choctaw, 
Oklahoma  and  Gulf  main  track  and  switches  run  east  and  west 
in  said  defendant  city,  along  the  alley  between  Second   street 
and  First  street,  crossing   the  plaintiffs' right   of  way  in  said 
alley;  that  Oklahoma  avenue  is  not  open  for  travel  across  the 
right  of  way  of  the   Choctaw,  Oklahoma  and   Gulf  Railroad 
Company,  and  that  the  freight  depot  of  the   said   Choctaw, 
Oklahoma  and  Gulf  Railroad  Company  is  on  the  south  side  of 
its  tracks;  that  there  is  considerable  elevation  in  going  from 
the  plaintiffs'  passenger  depot,  located  near  California  avenue 
and  going  north  to  a  point  above  Third   and   Fourth   streets; 
that  this  elevation  is  of  considerable  advantage  to  the  plaintiff 
companies  in  switching  cars;  that,  by  reason   of  this  advan- 
tage, practically  all  the  switching  is  done  from  the  north  end 
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of  its  yards;  that  the  Choctaw,  Oklahoma  and  Gulf  Raib-oad 
was  built  long  after  the  construction  of  plaintiffs'  tracks;  that 
the  Choctaw,  Oklahoma  and  Gulf  Railroad  and  the  plaintiffs' 
are  competitive  lines ;  that  there  is  an  increasing  demand  for 
the  opening  up  of  First  street,  by  the  reason  of  the  increase 
of  business  industries  on  First  street  west  of  plaintiffs'  right 
of  way ;  that  since  the  commencement  of  this  suit  the  inter- 
lcx:king  system  has  been  placed  across  First  street,  but  that 
the  contract  between  the  plaintiff  corporation  and  the 
Choctaw,  Oklahoma  &  Gulf  Railroad  Company  for  its  erec- 
tion was  made  prior  to  the  commencement  of  this  suit,  but 
that  no  work  had  been  performed  looking  to  the  construction 
of  such  system  until  after  the  suit  was  commenced ;  that  that 
part  of  the  interlocking  system  extending  across  First  street 
will  be  operated  with  more  difficulty  if  the  machinery  now 
located  in  First  street  were  moved  further  south ;  that  said 
interlocking  system  greatly  diminishes  the  probability  of  a 
collision  between  the  trains  of  the  respective  railway  com- 
panies crossing  the  track  of  the  others.  *  *  *  jf  said 
First  street  were  opened  to  public  travel,  it  would  necessitate 
the  changing  of  a  part  of  the  machinery  of  the  interlocking 
system,  now  located  on  First  street,  to  a  point  either  north  or 
south  of  said  First  street. 

"(2)  The  court  further  finds  that,  if  said  First  street  is 
opened  up  for  public  travel,  it  would  necessitate  the  shorten- 
ing of  the  side  track  and  turn-outs,  and  the  rearrangement  of 
all  the  tracks  converging  into  First  street.  The  agreed  stipu- 
lation filed  in  this  case  on  November  10,  1898,  is  hereby  re- 
ferred to,  and  made  a  part  of  the  findings  of  fact  of  the  court. 

**(3)  The  court  further  finds  that  the  street  proposed  to  be 
opened  up.  across  the  right  of  way  of  the  plaintiff  corporation 
on  California  avenue  is  not  necessary  for  the  accommodation 
of  public  travel;  that  the  opening  up  of  said  street  would 
greatly  impair  the  convenient  operation  of  the  plaintiff  com- 
pany's  business ;  that  if  said  California  avenue  were  opened 
up  for  travel,  and  the  ordinances  of  said  city  with  reference  to 
permitting  trains  to  stand  upon  said  street  crossings  were 
enforced,  it  would  be  necessary  for  practically  all  the  trains  to 
be  cut  in  two  while  remaining  at  the  station  at  Oklahoma 
City;  that  the  depot  platform  of  said  plaintiff  company  ex- 
tends across  California  avenue,  and  did  extend  across  said 
street  at  and  prior  to  the  commencement  of  this  suit ;  that  the 
piece  of  ground,  located  on  California  avenue,  which  is  pro- 
posed to  be  opened  up  to  travel,  crosses  the  depot  grounds  and 
switch  yards  of  the  plaintiff  corporation,  and  that  the  benefit 
of  opening  up  said  street  would  be  small  to  the  public,  but 
greatly  damage  the  plaintiffs,  and  that  the  court  finds  the  gen- 
eral issues  herein  for  the  plaintiffs,  in  so  far  as  they  relate  to 
California  avenue,  except  in  so  far  as  such  finding  is  modified 
by  the  special  finding  above  set  out,  and  further  finds  the 
issues  herein  for  the  defendants,  in   so  far  as  they  relate  to 
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First  street,  except  in  so  far  as  they  are  modified  by  the 
special  findings  above." 

**(5)  The  court  further  finds  that  all  persons  located  north 
of  Main  street  and  west  of  the  plaintiffs'  right  of  way  have  to 
go  south  to  Main  street,  east  to  Oklahoma  avenue,  and  north 
on  Oklahoma  avenue,  to  go  to  the  Choctaw,  Oklahoma  & 
Gulf  freight  depot,  and  that  at  least  one-half  of  the  population 
of  said   city  lives  north  of  Main  street. 

**(6)  The  court  further  finds  that  the  plaintiff  corporation  has 
no  title  to  the  parcel  of  land  on  First  street  sought  to  be  opened 
up,  except  the  right  of  way  for  main  line  as  ceded  them  by 
congress;  the  north  end  of  their  switching  yards  and  depot 
grounds  being  south  of  the  south  side  of  First  street.     *     * 

'*  (8)  The  court  further  finds  that  the  opening  up  of  First 
street  across  the  plaintiffs*  right  of  way  is  necessar>'  to 
accommodate  the  pubHc  travel,  and  for  the  transfer  of  freight 
to  and  from  points  east  of  plaintiffs'  right  of  way,  to  and  from 
points  west  of  the  same,  and  north  of  Main  street." 

The  north  end  of  the  land  taken  under  the  act  of  congress 
for  station  grounds  is  from  50  to  75  feet  south  of  the  south  side 
of  First  street,  but  the  tracks  in  First  street  diverge  from 
First  street  down  to  said  grounds  taken  for  station  grounds. 
The  court  rendered  judgment  in  the  case,  dissolving  the 
temporary  injunction  as  to  First  street,  and  making  the  same 
perpetual  as  to  California  avenue.  Both  plaintiffs  and  defend* 
ants  assigned  error,  and  appealed ;  the  defendants  assigning  as 
error  that  the  injunction  should  have  been  dissolved  as  to 
California  avenue,  and  the  plaintiffs  assigning  as  error  that 
the  temporary  injunction   was  dissolved   as  to   First  street. 

Henry  E.  Asp  and  J.  R.  Cottingham,  for  plaintiffs  in  error. 
John  H.  Wright,  for  defendants  in  error. 

HAINER,  J.  (after  stating  the  facts).  The  fifth  article  of 
the  amendment  to  the  constitution  of  the  United  States 
ordains,  among  other  things:  ** No  person  shall  be  deprived 
of  life,  liberty  or  property  without  due  process  of  law ;  nor 
shall  private  property  be  taken  for  public  use,  without  just 
compensation. ' ' 

Section  37,  art.  3,  c.  14,  St.  Okl.  1893,  provides  that: 
**  Private  property  may  be  taken  for  public  use,  or  for  the  pur- 
pose of  giving  the  right  of  way,  or  other  privilege,  to  any  rail- 
way company,  *  *  *  or  for  any  other  necessary  purpose ; 
but  in  every  case,  the  city  shall  make  the  person  or  persons 
whose  property  shall  be  taken  or  injured  thereby,  adequate 
compensation  therefor,  to  be  determined  by  the  assessment  of 
five  disinterested  householders  of  the  city,  who  shall  be 
selected  and  compensated  as  may  be  prescribed  by  ordinance, 
and  who  shall,  in  the  discharge  of  their  duties,  act  under  oath, 
*  *  *  and  in  determining  the  same,  said  householders 
shall  consider  the  benefit  resulting  to,  as  well  as  the  damages 
sustained  by,  the  owner  of  the  property  so  taken.     *     * 
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Section   i   of  the  act  of  congress  approved  July  4,  1884 
(23  Stat.  73),  provides:     *'That  the  Southern  Kansas  Railway 
Company,  a   corporation   created   under  and  by  virtue  of  the 
laws  of  the  state  of  Kansas,  be,  and  the  same  is,   hereby  in- 
vested and  empowered  with  the  right  of  locating,  construct- 
ing, owning,  equipping,    operating,   using,    and  maintaining 
a  railway  and  telegraph  and  telephone  line  through  the  Indian 
Territory,  beginning  at  a  point  on  the   northern  line  of  said 
territory  where  an  extension  of  the  Southern  Kansas  Railway 
from  Winfield  in  a  southerly  direction  would  strike  said   line, 
running    thence    south    in    the    direction   of   Dennison,    in 
the  state  of  Texas,  on    the    most    practicable    route,    to  a 
point    at    6r  near  where    the   Washita    river    empties  into 
the  Red  river,  with  a  branch   constructed  from  a  point  at  or 
near  where  said   main  line  crosses  the  northern  line  of  said 
territory',  westwardly  along  or  near  the  northern  line   of  said 
territory,  to  a  point   at  or  near  where  Medicine  Lodge  creek 
crosses  the  northern  line  of  said  territory,  and  from  that  point 
in  a  southwesterly  direction,  crossing  Beaver  creek  at  or  near 
Camp  Supply,  and  reaching  the  west  line  of  said  Indian  Ter- 
ritory at  or  near  where  Wolf  creek  crosses  the  same,  with  the 
right  to  construct,  use  and  maintain  such  tracks,  turnouts  and 
sidings  as  said  company  may  deem  it  to  their  interest  to  con- 
struct along  and  upon   the   right  of  way  and  depot   grounds 
hereby  granted. ' ' 

Section  2  of  said  act  contains  the  following  provision: 
*That  a  right  of  way  one  hundred  feet  in  width  through  said 
Indian  Territory  is  hereby  granted  for  said  main  line  and 
branch  to  the  Southern  Kansas  Railway  Company,  and  a  strip 
of  land  two  hundred  feet  in  width,  with  a  length  of  three 
thousand  feet,  in  addition  to  right  of  way,  is  granted  for 
stations  for  every  ten  miles  of  road,  no  portion  of  which  shall 
be  sold  or  leased  by  the  company  with  the  right  to  use  such 
additional  ground  where  there  are  heavy  cuts  or  fills  as  may 
be  necessary  for  the  construction  and  maintenance  of  the 
road-bed  not  exceeding  one  hundred  feet  in  width  on  each  side 
of  said  right  of  way  or  as  much  thereof  as  may  be  included  in 
said  cut  or  fill:  provided,  that  no  more  than  said  addition  of 
land  shall  be  taken  for  any  one  station:     *    *    *  *' 

Section  9  of  said  act  reads  as  follows:  **That  said  railway 
company  shall  build  at  least  one  hundred  miles  of  its  railway 
in  said  territory  within  three  years  after  the  passage  of  this 
act,  or  this  grant  shall  be  forfeited  as  to  that  portion  not  built ; 
that  said  railroad  company  shall  construct  and  maintain  con- 
tinually all  road  and  highway  crossings,  and  necessary  bridges, 
over  said  railway  wherever  said  roads  and  highways  do  not  or 
may  hereafter  cross  said  railway's  right  of  way,  or  may  be  by 
the  proper  authorities  laid  out  across  the  same." 

It  will  thus  be  seen  that  the  railway  company  accepted  the 
charter  from  the  federal  government  subject  to  the  limita- 
tions expressly  contained  in  section  9  of  said  act  above  quoted. 
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The  acceptance  of  the  railroad  company  of  this  charter,  and 
the  subsequent  location,  construction,  and  operation  of  the 
railroad  in  accordance  with  the  grant,  constitute  an  irrevocable 
contract,  which  cannot  be  modified  or  impaired.  And  the 
railroad  company,  having  accepted  such  charter,  is  bound  by 
all  the  conditions  and  limitations  contained  therein.  The 
power  for  the  proper  authorities  to  lay  out  and  extend  roads 
and  highways  over  and  across  the  right  of  way  of  said  railroad 
is  expressly  conferred  by  section  9  of  said  act.  But  it  is  con- 
tended by  the  plaintiffs  in  error  that  the  language  of  this  pro- 
vision in  the  charter  does  not  include  streets  in  cities  and 
towns.  We  do  not  think  so.  We  think  that  the  term  **roads 
and  highways,"  as  used  in  said  act,  includes  streets.  It  would 
indeed  be  a  narrow  and  unreasonable  construction  to  be  placed 
upon  the  language  of  said  act  to  hold  that  **  roads  and  high- 
ways" do  not  include  streets  in  cities,  towns,  and  villages. 
Judge  Elliott,  in  his  work  on  Roads  and  Streets,  page  i,  in 
defining  what  constitutes  a  highway,  uses  the  following  lan- 
guage: **The  term  'highway'  is  a  generic  name  for  all  kinds 
of  public  ways,  including  county  and  township  roads,  streets 
and  alleys,  turnpikes  and  plank  roads,  railroads  and  tram- 
ways, bridges  and  ferries,  canals  and  navigable  rivers.  In 
short,  every  public  thoroughfare  is  a  highway."  And  on  page 
12  the  same  author  says :  **A  street  is  a  road  or  public  way 
in  a  city,  town,  or  village." 

We  think  that  section  9  of  the  act  above  quoted  imposes  a 
condition  upon  the  general  grant,  and  the  railway  company 
accepted  its  grant  subject  to  such  conditions,  and  it  is  the  duty 
of  such  company,  and  it  may  be  required  by  the  proper 
authorities,  to  open,  construct,  and  maintain,  at  its  own  ex- 
pense, any  highway  or  street  crossings  without  condemnation 
proceedings,  and  without  compensation  or  claim  for  damages, 
whenever  the  same  may  be  done  without  destroying  or 
materially  impairing  the  use  for  which  congress  granted  their 
right  of  way.  The  right  of  the  public  to  cross  over  the  right 
of  way,  roadbed,  tracks,  sidings,  or  other  surface  improve- 
ments, is  not  so  inconsistent  with  the  use  granted  to  the  rail- 
way company  at  points  beyond  the  station  limits,  as  to  entitle 
the  company  to  compensation  or  damages;  such  incon- 
veniences or  burdens  as  are  incident  to  the  use  of  such  cross- 
ings by  the  public,  the  company  voluntarily  assumed  by  the 
acceptance  of  the  grant,  and  with  the  express  condition  and 
limitation  imposed  by  section  9  of  said  act.  In  this  connec- 
tion, it  must  be  remembered  that  the  right  of  way  in  question 
was  granted  across  the  public  domain  prior  to  the  opening  of 
public  lands  in  Oklahoma  to  settlement  or  occupancy  by  white 
persons.  The  exclusive  disposal  of  such  land  was  in  the  con- 
gress of  the  United  States,  and  congress  had  the  undoubted 
power  to  impose  any  conditions  or  limitations  upon  any  rights 
or  privileges,  conferred  upon  any  persons  or  corporation,  to 
the  use  of  any   portion   of  such  public  domain.     It  appears 
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that  congress,  in  its  wisdom,  foreseeing  the  opening  of  this 
country  to  settlement,  and  the  necessity  for  roads,    highways, 
streets,  and  bridges  across  and  over  any  railroad  that  might  be 
constructed  on  the   proposed   grant  of  right  of  way,  wisely 
made  provision  for  the  benefit  of  the  public,  and  imposed  this 
reasonable  condition  and  limitation   upon   the  railway  com-^ 
pany,  and   the  railway  company,  in  accepting  its  grant,  be- 
came thereby  bound  by  such  conditions  and   limitations,  and 
it  is  forever  precluded  from  saying  that  the  use  of  its  roadbed, 
tracks,  and  sidings  for  a  public  highway  or  street  crossing  is 
the  taking  of  its  property  for  public  uses  without  just  compen- 
sation.    But,  in  our  judgment,  the   provision   of  the   act  of 
congress  defining  and  imposing  such  conditions  must  be  con- 
strued in  connection  with  the  purpose  of  the  general  grant ; 
and  these  provisions  must  be  interpreted  with  reference  to  the 
fundamental  and  paramount  rights  of  eminent  domain  and 
due  process  of  law.     The  grant  of  the  railway  company  is 
contained  in  sections  i  and  2,  and,  by  transposing  and  bring- 
ing the  same  together,  will  read  as  follows:     *'That  a  right  of 
way  of  one  hundred  feet  in  width   through  said  Indian   Terri- 
tory is  hereby   granted  for  said  main  line  and  branch  to   the 
Southern  Kansas  Railway  Company,  and  a  strip  of  land  two 
hundred  feet  in  width,  and   a  length  of  three  thousand  feet  in 
addition  to  right  of  way,  is  granted  for  stations  for  every  ten 
miles  of  road,  with  the  right  to  construct,  use  and  maintain 
such  tracks,  turnouts  and  sidings  as  said  railway  company  may 
deem  it  to  their  interests  to  construct  along  and  upon  the  right 
of  way  and  depot  grounds  hereby  granted. '  *     It  will   thus   be 
seen  that  congress  makes  an  express  distinction  between   the 
**right  of  way"  and  the  "depot  grounds,"  and  gives  the  rail- 
way company  the  right  to  **  construct,  use  and  maintain   such 
tracks,  turnouts  and  sidings,  as  said  company  deem  it  to  their 
interests  to  construct  along  and  upon  the  right  of  way. ' '     Pur- 
suant to  this  grant,  the  company  had   the  unquestioned  right 
not  only  to  construct   its  main  tracks,  but  to   construct   and 
maintain  such  turn-outs  and  sidings,  at  any  point  on  its  right 
of  way,  as  it  might  deem  expedient   or  to  its  best  interests. 
And  in  order  for  the  proper  ^.nd  ordinary  operation  and  use  of 
its  turn-outs,  sidings,  and  switches,  it  had   the   right  to   con- 
struct and  erect,  on   such  right   of  way,  such   switch   stands, 
posts,  and  other  mechanical  appliances  as  were  necessary  for 
a  safe  and  convenient  operation  of  the  turn-outs  and  sidings. 
In  imposing  the  condition  that   the  railway  company  shall 
open,  construct,  and   maintain   all   necessary  road  and  high- 
way crossings,  we  do  not  think  that  congress  intended  that  any 
of  the  company's  property   constructed   and  erected  for   its 
use,  and  within  the  terms  of  the   grant,  should   be   so   appro- 
priated by  such  crossings   as  to   destroy  its  use,  or  materially 
impair  its   use,  for  railway  purposes,  without  just  compensa- 
tion.   A  crossing  may  be  constructed  and  maintained  across  a 
railway  right  of  way  and  over  and  across  its  roadbeds,  tracks, 
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and  sidings  without  destroying  the  use  of  the  property,  or 
materially  impairing  its  use  for  railway  purposes.  It  is  true 
that  the  opening  of  a  street  and  extending  a  crossing  over  a 
railway  company's  right  of  way  may  result  in  inconvenience 
to  the  railway  company  as  well  as  the  public;  it  may 
occasion  delays ;  it  may  require  additional  expenses  to  main- 
tain gates  and  flagmen ;  and  it  may  be  difficult  to  construct 
approaches,  grades,  and  guards ;  and  yet  the  company  cannot 
complain  of  any  of  these  inconveniences  or  incidental  ex- 
penses which  may  result  therefrom,  because  the  company 
accepted  the  grant  subject  to  such  conditions.  And  hence  its 
grant  is  burdened  with  these  essential  requirements,  which 
are  in  the  nature  of  police  regulations,  when  the  proper  pub- 
lic authorities  deem  it  necessary  to  lay  out  a  public  road, 
highway,  or  street  across  the  right  of  way;  and  these  burdens 
must  be  borne  without  additional  compensation.  In  our 
opinion,  such  uses  by  the  public  are  not  inconsistent  with  the 
prior  uses  granted  the  railway  company,  and  the  company  and 
the  public  must  enjoy  the  rights  and  privileges,  and  as  a  con- 
sequence must  bear  the  additional  expenses,  burdens,,  and 
inconveniences  resulting  therefrom. 

This,  then,  is  the  general  rule,  but  we  think  this  general 
rule  has  a  clear  and  well  defined  limitation,  which  must  be 
applied  to  the  case  at  bar.  This  rule  does  not  apply  where 
the  property  of  the  company,  which  was  properly  constructed 
within  the  terms  of  its  grant,  for  the  operation  of  its  tracks 
and  sidings,  will,  by  the  laying  out  and  extending  of  the 
street  across  such  right  of  way,  be  destroyed  or  materially  im- 
paired, and  thereby  be  required  to  be  rem  jved,  and  its  use 
abandoned.  We  have  already  shown  that  the  company  had 
the  right,  by  the  express  terms  of  its  grant,  to  lay  the  sidings 
and  turn-outs  at  the  point  where  the  city  purposes  to  open 
First  street,  and,  if  necessary,  to  operate  such  sidings  and 
turn-outs.  It  had  the  right  to  erect  switch  stands,  and  the 
necessary  mechanism  for  operating  the  switches.  The  trial 
court  specifically  found  that  the  opening  of  First  street  for 
travel  will  necessitate  the  shortening  of  the  side  tracks  and 
turn-outs,  and  the  rearrangement  of  all  the  side  tracks  con- 
verging into  First  street.  This,  then,  will,  to  the  extent  that 
the  company  is  required  to  shorten  its  side  tracks  and  turn- 
outs and  the  rearrangement  of  the  same,  be  not  only  a 
material  impairment,  but  an  actual  destruction,  of  its  prop- 
erty rights.  The  use  of  the  crossing  for  a  public  street  will, 
therefore,  to  that  extent,  be  inconsistent  with  the  use  to  which 
the  railway  company  has  appropriated  its  right  of  way,  within 
the  terms  of  the  grant,  and  to  such  extent,  we  think,  it  is  an 
appropriation  of  private  property  for  public  use  without  just 
compensation,  and  is,  therefore,  forbidden  by  the  fifth  amend- 
ment to  the  federal  constitution,  and  was  not  contemplated  by 
the  conditions  imposed  in  the  grant,  and  is  inconsistent  there- 
with. 
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It  is  true  that  the  fee  in  the  right  of  way  and  depot  grounds 
remained,  at  the  time  of  the  passage  of  the  act  of  congress  in 
question,  in  the  federal  government ;  but  it  is  also  true  that, 
for  all  the  purposes  specified  in  the  act,  the  right  of  the  user 
had  been  transferred  to  the  plaintiff  company,  and  that  this 
right  of  user  included  the  authority  to  locate  its  property  upon 
the  land  in  question  now  proposed  to  be  appropriated  as  a 
street,  and  that  the  plaintiff  company  was  completely  invested 
with  the  right  of  fixing  thereon,  if  it  deemed  it  to  its  interest 
to  do  so,  its  ** turn-outs  and  sidings.**  These  ** turn-outs 
and  sidings,*'  located  under  and  by  virtue  of  this  grant  of 
authority,  required  the  expenditure  of  money,  and  they  con- 
stitute property. 

In  Old  Colony  R.  Co.  v.  Inhabitants  of  Plymouth  Co.,  14 
Gray,  161,  it  was  said  by  Chief  Justice  Shaw:  '*Nor  is  it,  in 
our  judgment,  material  whether  the  property  thus  taken  or 
appropriated  is  real  estate  held  in  fee,  or  an  easement  or  lien 
upon  real  estate,  or  personal  property.  The  word  'prop- 
erty,' in  the  tenth  article  of  the  bill  of  rights,  which  provides 
that,  'whenever  the  public  exigencies  require  that  the  prop- 
erty of  any  individual  should  be  appropriated  to  public  uses, 
he  shall  receive  a  reasonable  compensation  therefor, '  should 
have  such  a  liberal  construction  as  to  include  every  valuable 
interest  which  can  be  enjoyed  as  property  and  recognized 
as  such.  Nor  is  it  material  whether  the  property  is  removed 
from  the  possession  of  the  owner,  or  in  any  respect  changes 
hands;  if  it  is  of  such  a  character,  and  so  situated,  that  the 
exercise  of  the  public  use  of  it,  as  warranted  by  the  legislature, 
does,  in  its  necessary  natural  consequences,  affect  the  prop- 
erty, by  taking  it  from  the  owner,  or  depriving  him  of  the 
possession  or  some  beneficial  enjoyment  of  it,  then  it  is  'appro-' 
priated'  to  public  use  by  competent  authority,  and  the  owner 
is  entitled  to  compensation.**  And  it  was  said  in  Pierce,  R. 
R-.  P-  193,  that  "the  laying  out  of  a  highway  across  land  of  a 
railroad  company  which  is  used  for  a  station,  or  for  other 
purposes  than  a  right  of  way,  is  a  taking  of  its  property 
entitling  it  to  compensation.  Railroad  Co.  v.  Brownell,  24  N. 
Y.  345;  Philadelphia,  W.  &  B.  R.  Co.  v.  City  of  Philadelphia, 
9  Phila.  563,  5  Ani.  &  Eng.  R.  Cas.,  N.  S.,  720.  ♦  *  *  The 
state,  in  authorizing  the  crossing,  simply  regulates  and  adjusts 
private  rights  with  reference  to  public  interests,  and  exercises 
its  reserved  police  power.  The  crossing  should  be  laid  out  in 
a  manner  to  cause  as  little  injury  as  possible  to  the  previous 
use,  and  the  railroad  company  is  entitled  to  compensation 
where  the  crossing  is  so  constructed  as  to  result  in  serious 
inconvenience.  Northern  Cent.  Ry.  Co.  v.  Mayor,  etc.,  of 
City  of  Baltimore,  46  Md.  425 ;  Chicago  &  N.  W.  R.  Co.  v. 
Chicago  &  P.  R.  Co.,  6  Biss.  219,  Fed.  Cas.  No.  2,665."  It 
is  held  in  Railway  Co.  v.  Allen,  22  Kan.  285,  31  Am.  Rep. 
190,  that  a  railroad  company's  right  of  way  is  property, — an 
estate  in  land,  the  dominant  estate, — and  that  it  secures  to  the 
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railroad  company  the  exclusive  right  to  the  occupancy,  use, 
and  control  of  the  property  as  against  all  persons,  except  the 
owner  of  the  fee,  and  the  paramount  right  to  such  occupancy, 
use,  and  control,  even  as  against  him.  And  in  Kansas  Gent, 
R.  Co.  V.  Jackson  Co.  Com'rs,  45  Kan.  716,  26  Pac.  394,  46 
Am.  &  Eng.  R.  Cas.  26:  '*But  where  any  real  or  substantial 
loss  is  suffered,  or  damages  sustained,  the  railroad  company 
may  have  adequate  compensation.**  And  it  was  said  by  the 
supreme  court  of  Missouri  in  Railroad  Co.  v.  Gordon,  57  S. 
W.  742,  that  **a  street  or  road  cannot  be  established  across  a 
railroad's  right  of  way  except  by  proper  condemnation  pro- 
ceedings in  court,  and  by  due  process  of  law,  awarding  and 
paying  the  company  just  compensation,  and  an  order  of  a 
village  board  opening  a  street  across  such  right  of  way  is 
void;"  and  thai  "it  is  immaterial  whether  the  defendant  Owns 
the  fee  to  its  right  of  way,  or  has  only  an  easement  thereto. 
*  *  *  It  is  property  which  cannot  be  taken  away  from  it 
without  just  compensation,  and  the  board  of  trustees  have  no 
power  or  jurisdiction  to  determine  what  that  compensation 
shall  be,  much  less  to  take  the  property  for  street  purposes 
without  compensation,  and  by  simple  order.**  The  expense 
of  removing  the  switch  stands,  shortening  the  side  tracks,  and 
rearranging  the  tracks  at  such  a  point  so  as  to  make  it  possi- 
ble to  construct  and  maintain  a  street  crossing  -over  the  right 
of  way  and  tracks,  is  a  proper  element  of  damages,  and  for 
such  expense  the  company  is  entitled  to  just  compensation. 
In  this  case  the  city  does  not  propose  to  take  the  land  granted 
to  the  railroad  company  for  a  right  of  way.  It  is  not  pro- 
posed to  prevent  the  railroad  company  from  using  it,  and 
maintaining  its  tracks  and  any  other  improvements  thereon 
that  are  not  entirely  inconsistent  with  its  use  as  a  highway 
crossing;  and  its  use  for  all  the  purposes  for  which  it  is  held 
by  the  company  will  be  interfered  with  only  so  far  as  its 
exclusive  enjoyment  for  railroad  purposes  is  interfered  with, 
and  such  use  for  the  purposes  of  a  street  being  exercised 
jointly  with  the  use  by  the  company  for  railroad  purposes. 
The  rule  as  to  compensation  is  necessarily  not  the  same  as 
where  the  land  is  taken,  or  its  exclusive  use  appropriated,  or 
where  the  owner  is  under  no  obligations  to  open,  construct, 
and  maintain  the  street  when  ordered  open.  The  railroad 
company  being  required  to  open,  construct,  and  maintain 
street  crossings  whenever  required  to  do  so  by  the  competent 
authority,  by  the  terms  of  its  grant,  it  is  only  entitled  to  com- 
pensation for  such  of  its  property,  the  use  of  which  cannot  be 
exercised  jointly  for  the  purposes  of  a  street,  together  with 
the  reasonable  expense  of  readjusting  its  sidings  and  tracks  so 
as  to  permit  a  street  crossing  at  said  point.  The  requirement 
that  the  company  shall  construct  and  maintain  the  highway 
and  street  crossings,  and  the  approaches  within  its  right  of 
way,  is  nothing  more  than  a  policeTegulation,  and  it  is  proper 
that  the  portion  of  the  street  or  highway  which  is  within  the 
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limits  of  the  railroad  should  be  constructed  by  the  railroad 
company,  and  maintained  by  it,  because  of  the  dangers 
attending  the  operation  of  its  road. 

The  rule  that  the  expense  of  complying  with  a  police  regu- 
lation is  not  an  element  of  damages  in  a  condemnation  pro- 
ceeding has  been  expressly  declared  by  the  supreme  court  of 
the  United  States  in  the  case  of  Chicago,  B.  &  Q.  R.  Co.  v. 
City  of  Chicago,  i66  U.  S.  266,  17  Sup.  Ct.  581,  41  L.  Ed. 
974,  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  26,  where  this  subject  was 
discussed  in  an  able  and  exhaustive  manner.  Mr.  Justice 
Harlan,  in  discussing  this  question,  said :  , 

"It  is  next  contended  that  error  of  law  was  committed  by 
the  refusal  of  the  court  to  allow  the  company  to  prove  that  in 
the  event  of  the  opening  of  the  street  it  would  be  necessary, 
in  order  that  the  railroad  be  properly  and  safely  operated,  to 
construct  gates  and  a  tower  for  operating  them,  plank  the 
crossing,  fill  between  the  rails,  put  in  an  extra  rail,  and  to 
incur  an  annual  expense  of  depreciations,  maintenance,  and 
employment  of  gatemen,  etc.  It  was  not  claimed  that  the 
railroad  company  could  recover  specifically  on  account  of  such 
expenditures,  but  that  the  proof  of  their  being  made  nec- 
essary by  the  opening  of  the  street  was  admissible  for  the  pur- 
pose of  showing  the  compensation  due  to  the  company. 
There  are  some  authorities  that  seem  to  support  the  view  • 
taken  by  the  railroad  company,  but  we  are  of  opinion  that  no 
error  was  committed  in  excluding  the  evidence  offered. 

"The  plaintiff  in  error  took  its  charter  subject  to  the  power 
of  the  state  to  provide  for  the  safety  of  the  public,  in  so  far  as 
the  safety  of  the  lives  and  persons  of  the  people  was  involved 
in  the  operation  of  the  railroad.  The  company  laid  its  tracks 
subject  to  the  condition  necessarily  implied  that  their  use 
could  be  so  regulated  by  competent  authority  as  to  insure  the 
public  safety ;  and  as  all  property,  whether  owned  by  private 
persons  or  by  corporations,  is  held  subject  to  the  authority 
of  the  state  to  regulate  its  use  in  such  manner  as  not  to 
unnecessarily  endanger  the  lives  and  the  personal  safety  of  the 
people,  it  is  not  a  condition  of  the  exercise  of  that  authority 
that  the  state  shall  indemnify  the  owners  of  property  for  the 
damage  or  injury  resulting  from  its  exercise.  Property  thus 
damaged  or  injured  is  not,  within  the  meaning  of  the  consti- 
tution, taken  for  public  use,  nor  is  the  owner  deprived  of  it 
without  due  process  of  law.  The  requirement  that  compen- 
sation be  made  for  private  property  taken  for  public  use  im- 
poses no  restriction  upon  the  inherent  power  of  the  state,  by 
reasonable  regulations,  to  protect  the  lives  and  secure  the 
safety  of  the  people.  In  the  recent  case  of  New  York  &  N. 
E.  R.  Co.  V.  Town  of  Bristol,  151  U.  S.  556,  567,  14  Sup.  Ct. 
437,  38  L.  Ed.  269,  55  Am.  &  Eng.  R.  Cas.  38,  this  court 
declared  it  to  be  thoroughly  established  that  the  inhibitions 
of  the  constitution  of  the  United  States  upon  the  impairment 
of  the  obligation  of  contracts,  or  the  deprivation  of  property 
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without  due  process,  or  of  the  equal  protection  of  the  laws,  by 
the  states,  are  not  violated  by  the  legitimate  exercise  of  legis- 
lative power  in  securing  the  public  safety,  health,  and  morals. 
*The  governmental  power  of  self-protection,*  the  court  said, 
*  cannot  b©  contracted  away,  nor  can  the  exercise  of  rights 
granted,  nor  the  use  of  property,  be  withdrawn  from  the  im- 
plied liability  to  governmental  regulation  in  particulars 
essential  to  the  preservation  of  the  community  from  injury/ 
See  New  Orleans  Gaslight  Co.  v.  Louisiana  Light  &  Heat 
Producing  &  Mfg.  Co.,  115  U.  S.  650,  671,  6  Sup.  Ct.  252,  29 
L.  Ed.  516. 

*'In  Railroad  Co.  v.  Deacon,  63  111.  91,  the  supreme  court 
of  Illinois  said:  *The  state  has  reserved  to  itself  the  power 
to  enact  all  police  laws  necessary  and  proper  to  secure  and 
protect  the  life  and  property  of  the  citizen.  Prominent 
among  the  rights  reserved,  and  which  must  inhere  in  the 
state,  is  the  power  to  regulate  the  approaches  to  and  the 
crossing  of  public  highways,  and  the  passage  through  cities 
and  villages,  where  life  and  property  are  constantly  in 
imminent  danger  by  the  rapid  and  fearful  speed  of  railway 
trains.  The  exercise  of  their  franchises  by  corporations  must 
yield  to  the  public  exigencies  and  the  safety  of  the  community.  * 
And  in  Railroad  Co.  v.  Willenborg,  117  111.  203,  7  N.  E.  698, 
57  Am.  Rep.  862,  where  the  question  was  whether  a  railroad 
company  could  be  required  to  construct  a  farm  crossing  over 
its  road  years  after  the  road  had  been  built,  the  court  said : 
*The  point  is  made,  however,  that  these  provisions  are  not 
obligatory  on  this  corporation,  because  they  were  enacted 
many  years  since  it  received  its  charter  from  the  state.  This 
is  a  misapprehension  of  the  law.  The  regulation  in  regard  to 
fencing  railroad  tracks,  and  the  construction  of  farm  crossings 
for  the  use  of  adjoining  land  owners,  are  police  regulations 
in  the  strict  sense  of  those  terms,  and  apply  with  equal  force 
to  corporations  whose  tracks  are  already  built  as  well  as  those 
to  be  thereafter  constructed.  They  have  reference  to  the 
public  security,  both  as  to  persons  and  to  property.  •  ♦  ♦ 
No  reason  is  perceived  why,  upon  the  same  principle  on 
which  a  railroad  corporation  may  be  required  to  fence  it$  track 
and  construct  cattle  guards,  it  may  not  be  required  also  to 
construct  farm  crossings.'  In  Chicago  &  N.  W.  R.  Co.  v. 
City  of  Chicago,  140  111.  309,  3i7-3i9»  29  N.  E.  1109,  11 11, 
the  question  was  whether,  in  a  case  where  a  city  institutes  a 
condemnation  proceeding  to  open  or  extend  a  street  across  a 
railroad  already  constructed,  the  company  owning  such  railroad 
was  entitled  to  be  allowed,  a§  a  part  of  its  just  compen- 
sation, the  amount  of  its  expenses  in  constructing  and  main- 
taining the  street  crossing.  In  that  case  it  appeared  that  the 
railroad  was  constructed  prior  to  the  above  act  of  1872  for  the 
incorporation  of  cities  and  villages,  and  before  the  passage  of 
the  act  of  1874,  which  required  that  thereafter,  at  ail  railroad 
crossings  of  highways  *  and  streets,' the  railroad  companies 
should  construct    and    maintain    such    crossings,    and  the 
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approaches  thereto,  with  their  respective  rights  of  way,  so 
that  at  all  times  they  should  be  safe  as  to  persons  and  prop- 
erty. 2  Starr  &  C.  Ann.  St.  p.  1927.  The  court  said:  'Gov- 
ernment owes  to  its  citizens  the  duty  of  providing  anc* 
preserving  safe  and  convenient  highways.  From  this  duty 
results  the  right  of  public  control  over  public  highways.  Rail- 
roads are  public  highways,  and  in  their  relations  as  such  to 
the  public  are  subject  to  legislative  supervision,  though  the 
interests  of  their  shareholders  are  private  property.  Every 
railroad  company  takes  its  right  of  way  subject  to  the  right  of 
the  public  to  extend  the  public  highways  and  streets  across 
such  right  of  way.  *  *  *  jf  railroads,  so  far  as  they  are 
public  highways,  are,  like  other  highways,  subject  to  legisla- 
tive supervision,  then  railroad  companies,  in  their  relations  to 
highways  and  streets  which  intersect  their  rights  of  way  are 
subject  to  the  control  of  the  police  power  of  the  state, — that 
power  of  which  the  court  has  said  that  **it  may  be  assumed 
that  it  is  a  power  coextensive  with  self-protection,  and  is  not 
inaptly  termed  the  law  of  overruling  necessity.'*  Town  of 
Lake  View  v.  Rose  Hill  Cemetery  Co.,  70  111.  191,  22  Am. 
Rep.  yi.  The  requirement  embodied  in  section  8,  that  rail- 
road companies  shall  construct  and  maintain  the  highway  and 
street  crossings  and  the  approaches  thereto  within  their  re- 
spective rights  of  way,  is  nothing  more  than  a  police  regula- 
tion. It  is  proper  that  the  portion  of  the  street  or  highway 
which  is  within  the  limits  of  the  railroad  right  of  way  should 
be  constructed  by  the  railroad  company,  and  maintained  by 
it,  because  of  the  dangers  attending  the  operation  of  its  road. 
It  should  control  the  making  and  repairing  of  the  crossing  for 
the  protection  of  those  passing  along  the  street,  and  of  those 
riding  on  the  cars.  *  *  ♦  xhe  items  of  expense  for  which 
appellant  claims  compensation  are  such  only  as  are  involved 
in  its  compliance  with  a  police  regulation  of  the  statute.  It 
is  well  settled  that  **  neither  a  natural  person  nor  a  corporation 
can  claim  damages  on  account  of  being  compelled  to  render 
obedience  to  a  police  regulation  designed  to  secure  the  com- 
mon welfare. ' '  Chicago  &  A.  R.  Co.  v.  Joliet,  L.  &  A.  Ry. 
Co.,  105  111.  388,  44  Am.  Rep.  799,  14  Am.  &  Eng.  R.  Cas. 
62.  It  has  been  held  by  this  court  in  a  number  of  cases  that 
railroad  corporations  may  be  required  to  fence  their  tracks,  to 
put  in  cattle  guards,  to  place  upon  their  engines  a  bell,  and  to 
do  other  thingrs  ior  the  protection  of  life  and  property,  although 
their  charters  contained  no  such  requirements.  Railroad  Co. 
V.  Loomis,  13  111.  548,  56  Am.  Dec.  471;  Same  v.  Dill,  22  111. 
264;  Railroad  Co.  v.  McClelland,  25  111.  140;  Peoria  &  P. 
Union  Ry.  Co.  v.  Peoria  &  F.  Ry.  Co.,  105  111.  no,  10  Am.  & 
Eng.  R.  Cas.  129.  ♦  *  *  Uncompensated  obedience  to 
a  regulation  enacted  for  the  public  safety  under  the  police 
power  of  the  state  is  not  a  taking  or  damaging,  without  just 
compensation,  of  private  property,  or  private  property  affected 
with  a  public  interest.'  See,  also,  Mugler  v.  Kansas,  123  U. 
S.  623,  668,  8  Sup.  Ct.  273,  31   L.  Ed.  205;  Boston  &   M.  R. 
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Co.  V.  York  County  Com'rs,  79  Me.  386,  10  Atl.  113,  32  Am. 
&  Eng.  R.  Cas.  271;  Thorpe  v.  Railroad  Co.,  27  Vt.  150,  62 
Am.  Dec.  625;  Lake  Shore  &  M.  S.  R.  Co.  v.  Cincinnati,  S. 
&  C.  Ry.  Co.,  30  Ohio  St.  604;  Railroad  Co.  v.  Deering,  78 
Me.  61,  70,  2  Atl.  670,  57  Am.  Rep.  784;  State  v.  Chicago,  B. 
&  Q.  R.  Co.,  29  Neb.  412,  45  N.  W.  469,  42  Am.  &  Eng.  R. 
Cas.  248 ;  New  York  &  N.  E.  R.  Co.  v.  City  of  Waterbury,  60 
Conn.  I,  22  Atl.  439,  49  Am.  &  Eng.  R.  Cas.  307;  Railroad 
Co.  V.  Gibbes,  142  U.  S.  386,  393,  12  Sup.  Ct.  255,  35  L.  Ed. 
1051. 

**We  concur  in  these  views.  The  expenses  that  will  be  in- 
curred by  the  railroad  company  in  erecting  gates,  planking 
the  crossing,  and  maintaining  flagmen,  in  order  that  its  road 
may  be  safely  operated, — if  all  that  should  be  required, — nec- 
essarily result  from  th6  maintenance  of  a  public  highway 
under  legislative  sanction,  and  must  be  deemed  to  have  been 
taken  by  the  company  into  account  when  it  accepted  the  priv- 
ileges and  franchises  granted  by  the  state.  Such  expenses 
must  be  regarded  as  incidental  to  the  exercise  of  the  police 
powers  of  the  state.  What  was  obtained,  and  all  that  was 
obtained,  by  the  condemnation  proceeding,  for  the  public, 
was  the  right  to  open  a  street  across  land  within  the  crossing 
that  was  used,  and  was  always  likely  to  be  used,  for  railroad 
tracks.  While  the  city  was  bound  to  make  compensation  for 
that  which  was  actually  taken,  it  cannot  be  required  to  com- 
pensate the  defendant  for  obeying  lawful  regulations  enacted 
for  the  safety  of  the  lives  and  property  of  the  people,** 

Since  the  facts  as  found  by  the  trial  court  show  that  the 
construction  of  a  street  crossing  at  First  street  will  necessitate 
a  serious  impairment  or  destruction  or  removal  of  •valuable 
property  of  the  railroad  company,  and  of  a  character  it  had  a 
right  to  construct  under  the  express  terms  of  its  grant,  we  are 
of  the  opinion  that,  in  so  far  as  such  will  be  the  result,  the 
impairment,  removal,  or  destruction  of  such  property  without 
just  compensation  constitutes  a  taking  of  private  property  for 
public  uses  without  just  compensation,  and  is  therefore  in  vio- 
lation of  the  rights  guarantied  to  the  company  by  the  consti- 
tution of  the  United  States. 

For  the  reasons  herein  stated,  the  judgment  of  the  district 
court,  so  far  as  it  relates  to  the  opening  of  California  avenue, 
is  affirmed,  and  reversed  to  that  part  of  the  judgment  dissolv- 
ing the  temporary  injunction  as  to  First  street;  and  the  cause 
is  remanded  to  the  district  court  of  Oklahoma  county  with 
directions  to  render  judgment  for  the  plainti£Fs  in  error  on 
the  facts  found,  and  make  the  injunction  perpetual,  subject  to 
the  right  of  defendants  in  error  to  open  said  street  by  making 
just  compensation  to  the  railway  company,  or  after  proper 
condemnation  proceedings ;  the  defendants  in  error  to  pay 
the  costs  in  this  court. 

BURFORD,  C.  J.,  and  PANCOAST  and  BEAUCHAMP, 
JJ.,  concur.  IRWIN  and  GILLETTE,  JJ.,  absent.  BUR« 
WELL,  J.,  not  sitting. 
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State  ex  reU  Vilter  Mfg.  Co.  et  al.  v.  Milwaukee,  B.  &  L. 

G.  R.  Co. 

{Supreme  Court  of  Wisconsin^  Dec,  i6y  igoi.) 
[92  N.  W.   Rep.  546.  ] 

Street  Railways — Franchises — Ordinance  as  an  Attempt  to  Confer. 

An  ordinance  which  grants  to  an  ordinary  commercial  railroad 
company,  ''its  snccesaors  and  asaig^ns,*'  the  right  to  construct  an 
elevated  railroad  over  certain  streets,  many  of  which  contain  surface 
street  railways,  and  which  contemplates  the  construction  of  passenger 
stations,  etc.,  and  limits  the  rate  of  fare  within  the  city,  and  requires 
the  carriage  of  policemen,  firemen,  and  health  oflQcers  free,  and  re- 
quires the  company  to  build  certain  bridges  for  the  accommodation  of 
teams  and  foot  passengers  as  well  as  its  railroad,  is  an  attempt  to 
confer  on  such  company  a  street  railway  franchise  under  Rev.  St. 
189S,  {  1862,  and  is  not  a  mere  regolation  by  the  city  of  the  right 
conferred  on  commercial  railroads  by  section  1828  to  build  their  roads 
across  or  along  any  street. 

Same— Who  May  Receive — Commercial  Railroads. 

An  ordinary  commercial  railroad  company  organized  under  Rev. 
St.  1896,  {  1820,  has  no  power  to  accept  a  street  railway  franchise 
under  section  1862,  which  provides  that  '*  corporations  for  constructing, 
maintaining  and  operating  street  railways  may  be  formed  under 
chapter  86,"  and  that  cities  *^ may  grant  to  any  such  corporation, 
under  whatever  law  formed,"  the  use  of  its  streets,  etc. 

Corporations — Persons. 

A  private  corporation  is  a  '* person,"  within  Rev.  St.  1898,  {  3466, 
which  provides  that  an  action  may  be  brought  by  the  attorney  gen- 
eral in  the  name  of  the  state  **when  any  person  shall  *  ♦  *  un- 
lawfully hold  or  exercise    *    *    *    any  franchise  within,  the  state." 

Franchises — Quo  Warranto. 

A  street  railway  franchise  is  a  ** franchise,"  within  the  meaning 
of  the  section,  and  may  be  annulled  for  cause  by  quo  warranto. 

Franchises — Acceptance. 

An  ordinary  commercial  railroad,  which  has  formally  accepted  a 
street  railway  franchise  attempted  to  be  conferred  on  it  by  ordinance, 
is  holding  and  exercising  such  franchise,  within  the  meaning  of  the 
section,  as  fully  as  if  it  had  started  to  build  its  structure. 

Appeal  from  circuit  court,  Milwaukee  county ;  Warren  D. 
Tarrant,  Judge. 

Quo  warranto  by  the  state,  on  the  relation  of  the  Vilter 
Manufacturing  Company  and  others,  against  the  Milwaukee, 
Burlington  &  Lake  Geneva  Railroad  Company.  Demurrer  to 
answer  sustained,  and  defendant  appeals.     Affirmed. 

This  is  an  action  of  quo  warranto,  brought  in  the  name  of 
the  state  by  four  owners  of  real  property  in  Milwaukee  for  the 
purpose  of  testing  the  right  of  the  defendant  to  hold  and  ex- 
ercise a  certain  alleged  franchise  granted  to  it  by  the  common 
council  of  the  city  of  Milwaukee.  The  complaint  charged: 
(i)  That  the  defendant  is  a  railroad  corporation  organized 
under  section  1820,  Rev.  St.  1898;  (2)  that  the  relators  sev- 
erally own  certain  pieces  of  real  estate  in  said  city  abutting 
on  the  streets  named  in  the  franchise  attached,  and  that  the 
construction  of  an  elevated  railroad  along  said  streets  would 
greatly  damage  the  said  property;  (3)  that,  upon  the  defend- 
ant's   application,    on  the  26th  day  of  August,    1900,    the 
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common  council  of  Milwaukee  passed  a  certain  ordinance  pur- 
porting to  grant  the  right  to  build  an  elevated  railroad  upon 
certain  streets  in  the  city  of  Milwaukee  (a  copy  of  such  ordi- 
nance being  attached),  and  that  the  mayor  vetoed  such  ordi- 
nance, and  that  the  same  was  afterwards  passed  over  the 
veto  by  said  common  council  September  9,  1901 ;  (4)  that  the 
defendant  thereafter  filed  with  the  city  clerk  its  acceptance  of 
said  ordinance,  in  writing  and  under  seal,  and  that  it  holds 
said  franchise  so  attempted  to  be  granted,  and  exercises  the 
same  by  proceeding  to  act  thereunder,  and  by  said  written 
acceptance,  and  by  maintaining  its  alleged  rights  to  said 
streets,  although  no  work  has  been  done  or  money  expended ; 
(5)  that  the  defendant  has  no  power  or  authority  under  the 
law  to  construct  the  railroad  named  in  said  franchise,  or  to 
accept  or  hold  such  franchise,  and  that  the  city  has  no  power 
to  grant  the  same  to  the  defendant;  (6)  that  an  application  to 
bring  an  action  of  quo  warranto  against  the  defendant  has  been 
made  to  the  attorney  general,  and  that  he  has  refused  to  bring 
such  action,  and  that  the  relators  have  given  bond  to  the 
state  for  costs  in  this  action,  which  has  been  approved  by  the 
attorney  general.  The  prayer  is  that  the  defendant  show 
cause  by  what  authority  it  holds  and  exercises  the  said  fran- 
chise, and,  in  default  of  showing  cause,  that  it  be  adjudged 
guilty  of  unlawfully  holding  and  exercising  the  same,  and  that 
it  be  excluded  therefrom.  The  ordinance  aforesaid,  a  copy 
of  which  is  attached  to  the  complaint,  is  entitled  **An  ordi- 
nance granting  a  right  of  way  to  the  Milwaukee,  Burlington 
and  Lake  Geneva  Railroad  Company,**  and  it  provides,  in 
substance,  as  follows:  (i)  That  there  is  given  and  granted" to 
the  Milwaukee,  Burlington  &  Lake  Geneva  Railroad  Com- 
pany, its  successors  or  assigns,  the  right,  permission,  and 
authority  to  construct,  maintain,  and  operate  an  elevated  rail- 
road with  two  or  more  tracks,  not  exceeding  four,  as  said 
company,  its  successors  or  assigns,  may  from  time  to  time 
deem  necessary,  and  such  curves,  spurs,  side  tracks,  switches, 
sidings,  turnouts,  connections,  girders  and  supports,  stations, 
platforms,  and  stairways,  and  such  telegraphs,  telephones, 
signals,  and  other  devices  as  the  company,  its  successors  or 
assigns,  may  deem  necessary  upon  the  routes  thereinafter 
named;  the  route  authorized  being  a  route  commencing  on 
Milwaukee  street,  at  the  south  line  of  Michigan  street,  and 
from  thence  running  south  along  and  over  the  streets 
specifically  named  to  the  southern  limits  of  the  city.  (2)  That 
the  authority  and  privileges  granted  are  upon  condition  that 
the  railroad  shall  be  an  elevated  structure,  with  girders  and 
uprights  of  iron  or  steel,  built  in  the  most  approved  manner, 
and  of  the  best  material,  and  under  certain  restrictions 
specifically  set  forth  in  the  ordinance.  (3)  That  the  company, 
its  successors  or  assigns,  shall  have  authority  to  construct  at 
such  points  as  it  elects,  most  convenient  to  the  people,  all 
necessary  or  proper  stations,  stairs,  and  depots,  and  connect 
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the  same  with  streets,  avenues,  and  alleys  by  means  of  stairs, 
stairways,  elevators,  and  landing  places ;  full  provisions  being 
made  requiring  the  proper  construction,  heating,  and  lighting 
of  such  depots  and  stairways.  {4)  That  before  any  part  of  the 
structure  or  any  stations  shall  be  commenced  the  plan  thereof 
shall  be  submitted  to  the  board  of  public  works,  and  approved 
by  them.  (5)  That  the  city  shall  at  all  times  have  the  right 
to  change  the  grade  of  any  street,  and  that  the  company  shall 
thereupon  change  its  structure  to  conform  therewith  in  case 
the  grade  be  changed  more  than  12  inches.  (6)  That  the 
company  be  permitted  to  cross  the  Milwaukee  river  and  the 
Kinnickinnic  river  in  certain  places  provided,  and  the  com- 
pany agrees  to  construct  new  bridges  at  such  places  after 
approved  patterns,  which  also  accommodate  teaims^  and  foot 
passengers.  (7)  That  the  motive  power  of  the  road  shall  be 
electricity  or  some  other  improved  mechanical  power  adapted 
to  rapid  transit,  other  than  steam.  (8)  That  the  city  shall 
have  the  right  to  use  the  structure  for  placing  thereunder 
police,  fire,  and  telephone  wires.  (9)  That  in  consideration 
of  the  privileges  granted  the  company,  its  successors  or 
assigns,  shall  carry  upon  all  of  its  cars  operated  within  the  city 
limits  all  members  of  the  police,  fire,  and  health  departments, 
when  in  uniform,  without  charge.  (10)  That  the  rate  of  fare 
bet\veen  two  points  within  the  city  shall  not  exceed  five  cents 
for  one  person  over  five  years  of  age,  and  that  children  under 
that  age  shall  be  carried  free  when  in  charge  of  persons  pay- 
ing fare.  (11)  That  the  privileges  granted  are  upon  the  ex- 
press condition  that  the  railroad  shall  be  completed  within 
three  years  from  the  acceptance  of  the  ordinance,  and  upon 
the  further  condition  (12)  that  the  company,  its  successors  or 
assigns,  shall  protect  the  city  against  all  suits  and  damages  of 
every  kind  resulting  from  the  passage  of  the  ordinance  or  the 
construction  of  the  road.  (13)  That  the  company  shall  give  a 
good  and  sufficient  bond  in  the  sum  of  $100,000,  conditioned 
to  perform  all  of  the  provisions  of  the  ordinance,  and  to 
indemnify  the  city  as  aforesaid.  (14)  That  if  the  company, 
its  successors  or  assigns,  shall  not  file  with  the  city  clerk  a 
formal  acceptance  of  the  ordinance  within  90  days  after  the 
passage  and  publication  thereof,  the  rights  and  privileges 
granted  sljall  be  null  and  void.  The  answer  of  the  defendant 
admitted  its  corporate  character  as  alleged ;  also  that  the  re- 
lators owned  property  abutting  upon  the  route  of  said  railroad 
as  alleged;  but  denied  that  such  property  is  or  will  be  dam.- 
aged  by  the  construction  of  the  railroad,  and  that,  if  any  dam- 
age does  result,  the  relators  have  an  adequate  remedy  in  law. 
The  answer  further  admits  that  the  defendant  prayed  for  the 
passage  of  the  ordinance;  that  the  same  was  passed;  that 
the  defendant  accepted  the  same,  and  holds  it ;  and  that  it  is  the 
defendant's  bona  fide  intention  to  build  a  road  to  the  city  of 
Lake  Geneva.  The  answer  further  alleges  that  after  said 
ordinance  was  passed  the  defendant  expended   large  sums  of 
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money  in  surveying  its  line  in  the  city  of  Milwaukee  and 
through  the  country  of  the  state,  and  in  making  plans  for 
bridges,  amounting  in  all  to  $50,000;  that  outside  of  the  city 
of  Milwaukee  said  road  is  to  be  a  surface  railroad,  but  that,  in 
order  to  reach  its  terminus  in  the  city,  it  will  be  necessary  to 
come  into  the  city  by  an  elevated  road  on  account  of  the  many 
street  railroads  and  other  railroad  tracks  upon  the  surface. 
To  this  answer  the  relators  demurred  generally.  The  demurrer 
was  sustained,  and  the  defendant  appeals. 

O'Connor,  Schmitz  &  Wild  (BurrW.  Jones,  of  counsel),  for 
appellant. 

McCabe  &  Dahlman  and  Timlin,  Glicksman  &  Conway,  for 
respondents. 

WINSLOW,  J.  (after  stating  the  facts).  By  this  action 
of  quo  warranto  the  relators  have  challenged  the  right  of  the 
defendant  corporation  to  hold  and  exercise  the  privileges 
attempted  to  be  conferred  upon  it  by  the  common  council  of 
Milwaukee  by  the  ordinance  of  which  an  abstract  appears  in 
the  statement  of  facts.  The  relators*  claim,  in  brief,  is  this: 
The  defendant  is  a  commercial  railroad  corporation  oi^nized 
under  section  1820,  Rev.  St.  1898,  and  is  not  authorized  by 
law  to  operate  a  street  railroad.  The  ordinance  in  question 
is  in  fact  a  street  railway  franchise,  and  can  only  be  leg^ally 
granted  to  a  street  railway  corporation  organized  under  sec- 
tion 1862,  Rev.  St.  1898.  The  defendant  by  accepting  such 
franchise  by  formal  written  acceptance,  and  by  insisting  upon 
its  right  to  hold  and  use  the  privileges  granted  by  the  ordi- 
nance, is  unlawfully  ** holding"  and  ** exercising"  a  franchise 
within  the  state,  within  the  meaning  of  subdivision  i,  §  3466, 
Rev.  St.  1898.  On  the  other  hand,  the  defendant  claims  that, 
while  the  ordinance  in  question  has  been  termed  a  ** fran- 
chise," and  is  framed  in  language  appropriate  for  a  franchise, 
it  is  in  reality  simply  a  code  of  regulations  made  by  the  city 
in  the  exercise  of  its  police  powers ;  not  conferring  any  rights 
or  privileges  upon  the  defendant,  but  merely  regulating  the 
use  of  its  right  to  build  a  railroad  across  or  along  any  street, 
which  right  it  obtains  directly  from  the  state  by  the  provisions 
of  subdivision  5,  §  1828,  Rev.  St.  1898. 

The  questions  upon  which  the  decision  of  the  caee  depend 
may  be  stated  as  follows:  (i)  Is  the  ordinance  in  question  an 
ordinance  granting  street  railway  franchises?  (2)  If  so,  can 
the  defendant  hold  or  exercise  such  franchises.^  If  not,  can 
the  relators  invoke  quo  warranto  as  a  remedy.^ 

I.  As  to  the  first  question:  The  various  provisions  of  the 
ordinance  leave  us  no  room  to  doubt  that  it  is,  in  effect,  an 
ordinance  attempting  to  grant  a  franchise  to  operate  an 
elevated  street  railroad  in  the  city  of  Milwaukee.  The  fact 
that  it  is  called  a  franchise,  and  that  it  is  couched  in  terms 
frequently  used  in  granting  franchises,  is  not,  of  course,  con- 
clusive as  to  its  character.     Such  terms  might  be  used,  and 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas.  N  S        265 

state  V,  Milwaukee,  etc.,  R.  Co 

yet,  if  the  provisions  themselves  were  simply  police  regula- 
tions, they  would  not  become  franchises  because  they  were  so 
called.  But,  looking  over  the  whole  ordinance,  it  seems  to  us 
very  clear  that  the  term  **franchise*'  was  used  advisedly. 
It  bears  nearly  or  quite  all  the  marks  usually  borne  by  street 
railway  franchise  ordinances.  The  rights  are  granted  to  the 
defendant,  its  successors  or  assigns.  It  contemplates  that 
almost  the  entire  road  within  the  city  limits  shall  be  con- 
structed over  and  along  streets,  many  of  which  are  much-used 
business  streets,  and  some  containing  surface  street  railways. 
It  also  contemplates  the  construction  of  stations,  stairways, 
and  platforms  in  the  streets  for  the  accommodation  of  pas- 
sengers. The  provisions  as  to  these  stations,  stairways,  and 
platforms  are  elaborate,  and  seem  to  be  framed  with  the  idea 
that  there  will  be  numerous  stations ;  and  this  is  further  made 
clear  by  the  provision  limiting  the  rate  of  fare  between 
two  points  within  the  city  of  Milwaukee  to  five  cents,  and  the 
provision  that  policemen,  firemen,  and  members  of  the  health 
department  shall  be  carried  free  of  charge  within  the  city 
limits.  Unless  the  supposed  railway  was  expected  to  be  to  all 
practical  intents  and  purposes  a  street  railway  with  numerous 
stations,  these  clauses  limiting  fares  within  the  city  limits, 
and  providing  free  carriage  for  city  employees,  would  be 
absolutely  nonsensical.  Again,  the  ordinance  provides  that 
in  return  for  the  rights  granted  by  the  ordinance  the  company 
shall  build  bridges,  which  shall  accommodate  teams  and  foot 
passengers  as  well  as  its  railroad,  and  perpetually  furnish  the 
power  necessary  for  opening  and  closing  the  same.  Here  the 
city  definitely  proposes  to  exact  from  the  company  in  return 
for  its  privileges  an  expensive  service  to  be  rendered  to  the 
city  and  its  citizens.  Whether  these  exactions  could  be  legally 
made  in  the  proper  exercise  of  the  police  power  it  is  not  nec- 
essary to  decide  (State  v.  City  of  Sheboygan,  1 1 1  Wis.  23,  86 
N.  W.  657),  but,  in  any  event,  they  tend  very  strictly  to  stamp 
the  ordinance  as  an  attempted  franchise.  We  can  come  to  no 
conclusion  except  that  the  ordinance  is,  and  was  intended  to 
be,  a  grant  of  the  right  to  build  a  street  railway  over  streets 
and  bridges  in  the  city  of  Milwaukee,  under  the  provisions  of 
section  1862,  Rev.  St.  1898. 

2.  The  second  question  can  be  answered  with  little  hesita- 
tion. It  is  very  clear  that  the  legislature  did  not  intend  that 
ordinary  commercial  railroads  organized  under  section  1820, 
Rev.  St..  1898,  should  be  endowed  with  the  power  of  accepting 
street  railway  franchises  under  section  1862.  The  intention 
to  keep  the  two  classes  of  companies  separate  and  distinct 
could  scarcely  be  more  clearly  expressed  than  it  has  been  by 
the  statute.  Street  railway  franchises  can  only  be  granted 
to  street  railway  corporations  formed  under  chapter  86,  Rev. 
St.  1898,  for  the  purpose  of  building  and  operating  street  rail- 
ways. This  is  so  plain,  under  the  provisions  of  section  1862, 
supra,  that  we  will  spend  no  further  time  upon  the  question. 
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Indeed,    this  proposition  was  not    disputed  by  appellant's 
counsel. 

3.  We  thus  come  to  the  question  whether  the  relators  have 
chosen  the  proper  remedy.  Our  statute  provides  (section 
3466,  Rev.  St.  1898)  that  an  action  may  be  brought  by  the  attor- 
ney general  in  the  name  of  the  state  **when  any  person  shall 
usurp,  intrude  into  or  unlawfully  hold  or  exercise  any  public 
office,  civil  or  military,  or  any  franchise  within  the  state,"  and 
that  such  action  may  be  brought  by  a  private  person  on  his 
own  complaint  when  the  attorney  general  refuses  to  act.  It 
is  alleged  in  the  complaint  in  the  present  case  that  the  attor- 
ney general,  on  due  application  to  him,  has  refused  to  act,  and 
this  is  expressly  admitted  in  the  answer;  hence  it  is  clear 
that,  if  it  appear  by  the  answer  that  the  defendant  is  a  person 
usurping  or  unlawfully  ** holding  or  exercising  a  franchise 
within  this  state,  * '  no  defense  to  the  action  is  shown.  It  was 
held  in  State  v.  Portage  City  Water  Co.,  107  Wis.  441,  83  N. 
W.  697,  that  a  private  corporation  is  a  '* person,'*  within  the 
meaning  of  this  statute,  and  that  a  franchise  to  operate  a 
system  of  public  waterworks  in  a  city,  using  the  streets  and 
alleys  for  that  purpose,  while  not  a  corporate  franchise 
in  the  sense  that  it  is  necessary  to  corporate  existence,  is 
still  a  franchise  within  the  meaning  of  the  section  quoted,  and 
may  be  annulled  for  cause  by  quo  warranto  proceedings.  A 
street  railway  franchise  is  of  the  same  nature  as  the  franchise 
considered  in  the  case  just  cited.  While  not  a  corporate  fran- 
chise, it  is  a  special  privilege  granted  by  sovereign  authority, 
and  the  state  may  always  inquire  into  the  title  by  which  it  is 
held,  and  render  judgment  of  ouster  if  the  party  assuming  to 
exercise  it  has  no  title  thereto.  High,  Extr.  Rem.  (3d  Ed.) 
§  648.  It  is  well  understood  that  there  must  be  something- 
more  than  a  mere  claim  of  the  franchise  or  privilege  in  order 
to  justify  an  action  of  quo  warranto.  There  must  be  a 
usurpation  or  an  unlawful  holding  or  exercising  of  the  fran- 
chise, as  the  statute  indicates.  Indeed,  the  very  form  of  the 
ancient  writ  demonstrates  this.  It  commanded  the  defendant 
to  show  by  what  right  (quo  warranto)  he  exercised  the  fran- 
chise, having  nd  lawful  grant  thereof.  The  principle  is  well 
illustrated  in  Attorney  General  v.  Railway  Co.,  93  Wis.  604, 
67  N.  W.  1 1 38,  where  it  was  said,  quoting  from  People  v. 
Thompson,  16  Wend.  657,  **There  must  be  a  user  or  posses- 
sion of  the  office  or  franchise  to  authorize  the  information, 
and  a  mere  claim  is  insufficient. ' '  That  was  a  case  where  the 
legislature  had  passed  an  act  amending  the  charter  of  a  rail- 
road corporation  and  granting  it  additional  privileges.  The 
claim  on  the  part  of  the  attorney  general  was  that  the  cor- 
poration, by  long  nonuser,  had  surrendered  its  charter,  and 
ceased  to  exist,  and  hence  could  not  exercise  the  rights 
attempted  to  be  granted  to  it  by  the  amending  act.  There 
was  no  allegation  in  the  proposed  information  that  the  cor- 
poration had  accepted  the   provisions   of  the   amending   act» 
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nor  that  it  had  used  or  attempted  to  use  the  rights  and  priv- 
ileges in  terms  conferred  by  the  amending  act ;  and  it  was 
held  that  the  vague  and  uncertain  allegation  in  an  unverified 
statement  by  way  of  showing  cause  (signed  only  by  the  attor- 
neys of  the  company,  and  in  no  sense  an  answer  to  the  in- 
formation) that  it  **is  exercising  and  intends  to  exercise  the 
rights,  privileges,  and  franchises  conferred'*  by  the  act,  did 
not  aid  the  information,  and  hence  the  motion  for  leave  to  file 
the  information  and  bring  the  action  was  denied,  because  it 
was  not  shown  that  there  was  anything  more  than  a  mere 
claim  on  the  part  of  the  defendant.  In  the  present  case,  how- 
ever, the  situation  is  essentially  different.  The  ordinance  re- 
quired the  defendant  to  accept  it  in  writing  within  a  specified 
time,  and  the  defendant  within  that  time  filed  a  formal  written 
acceptance  thereof  with  the  city  clerk.  Had  the  defendant 
been  a  street  railway  corporation,  and  able  to  accept  such  a 
grant,  it  is  well  settled  that  by  such  acceptance  it  would  have 
assumed  a  public  trust.  It  would  have  thereby  become  its 
duty  to  serve  the  public  by  building  and  operating  its  road ; 
not  simply  because  of  the  contract  it  had  made,  but  because 
of  the  public  duty  involved  by  the  acceptance  of  a  legislative 
grant.  It  might  be  compelled  to  carry  out  that  duty,  or  action 
could  be  brought  by  the  state  to  forfeit  its  franchises  and 
vacate  its  charter  for  failure  to  perform  it.  Wright  v.  Light 
Co.,  95  Wis.  29,  69  N.  W.  791,  36  L.  R.  A.  47,  60  Am.  St. 
Rep.  74.  In  Stedman  v.  City  of  Berlin,  97  Wis.  505,  73  N. 
W.  57,  where  a  franchise  of  a  public  waterworks  company  was 
in  question,  and  no  work  had  been  done,  and  there  was  no 
holding  or  possession  of  the  franchise  save  that  resulting  from 
an  acceptance  thereof,  and  the  filing  of  a  bond  to  perform  its 
terms,  it  was  held  that  in  that  case  the  remedy  was  not  by 
action  in  equity  at  the  suit  of  a  private  party,  but  by  quo 
warranto  or  scire  facias  at  the  suit  of  the  state,  because  the 
party  was  in  the  exercise  of  the  privileges  conferred.  The 
simple  principle  is  that  the  defendant  in  quo  warranto  must 
be  unlawfully  holding  or  exercising  the  franchise,  or  else  the 
action  will  not  lie.  In  the  case  of  Attorney  General  v.  Rail- 
way Co.,  supra,  there  was  no  holding  or  exercising  of  the 
franchises  attacked.  The  company  had  not  formally  accepted 
the"  act  in  writing,  nor  had  it  accepted  it  by  acting  under  any 
of  its  provisions.  The  most  that  could  be  said  was  that  it  had 
made  a  mere  claim.  But  in  the  present  case  the  defendant 
has  accepted  the  franchise  granted  by  a  formal  acceptance 
under  seal,  as  the  ordinance  required.  It  has  thus  not  only 
made  a  contract  with  the  public  to  carry  out  its  provisions, 
but  has  become  charged  with  a  duty  so  to  do  (providing  it  had 
legal  power  to  accept  such  a  franchise).  Under  these  circum- 
stances we  can  see  no  escape  from  the  legal  conclusion  that 
it  is  holding  and  exercising  the  franchise  as  fully  as  if  it  had 
started  to  build  its  structure,  and  removed  a  few  wagon  loads 
of  earth,  or  planted  a  few   foundation  stones.     It  may  be  re- 
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marked  in  the  present  case  that  the  answer  alleges  that  the 
company  has  already  spent  large  sums  in  surveying  the  route 
in  the  city  of  Milwaukee,  and  in  procuring  plans  for  its 
bridges,  so  that  it  appears  by  the  answer  itself  that  there  has 
be/sn  an  actual  acceptance  of  the  ordinance  by  commencing 
work  under  it.  However,  we  prefer  to  base  our  conclusions 
upon  the  formal  written  acceptance. 

This  opinion  has  perhaps  been  carried  to  greater  lengrth 
than  necessary.  The  trial  judge  decided  the  case  in  a  brief 
opinion,  which  very  pithily  disposes  of  most  of  the  material 
questions  involved,  and  which  we  cannot  forbear  quoting  in 
full,  as  follows :  **  The  defendant  is  a  commercial  railroad, 
not  a  corporation  formed  for  street  railway  purposes.  *  The 
authority  of  the  city  of  Milwaukee  in  the  premises  is  confined 
to  such  reasonable  police  regulations  as  may  be  proper.  The 
ordinance  in  question  is,  by  its  express  terms,  a  franchise. 
Authority  for  such  grant  from  the  city  is  found  only  in  section 
1862,  Rev.  St.  1898,  and  extends  merely  to  street  railway 
corporations.  The  franchise  granted  by  the  common  council 
is  therefore  without  warrant  in  law.  The  action  is  properly 
brought,  and  it  is  the  determination  of  the  court  that  the 
defendant  holds  such  franchise  unlawfully. ' ' 

Order  affirmed. 


Lyons  v.  Boston  &  L.  R.  R. 

[Supreme  Judicial  Court  of  Massachusetts^  Middlesex ,  June  17^  1901.) 

[64  N.  E.  Rep.  404.] 

Railroads — Damages  by  Fire — insurance— Deduction— Statutes — Opera- 
tion. 

Under  Pub.  St.  c.  112,  {  214,  as  amended  by  St.  1895,  c.  293  (Rev. 
I^aws,  c.  Ill,  jl  270),  providing  that,  v^hen  a  railroad  company  is  Iield 
responsible  for  destruction  of  property  by  fire,  it  shall  be  entitled  to 
the  benefit  of  any  insurance  effected  on  the  property  by  the  ovrner, 
less  the  cost  of  premium  and  expense  of  recovery,  a  railroad  company 
is  entitled  to  have  the  amount  of  any  insurance  on  the  property  de- 
ducted from  the  damages  found  for  its  destruction,  less  the  cost  of 
premium  and  expense  of  recovery,  though  the  insurance  was  issued 
before  the  statute  was  amended. 

Holmes,  C.  J.,  and  Loring  and  Hammond,  JJ.,  dissenting. 

Action  by  John  Lyons  against  the  Boston  and  Lowell  Rail- 
road. There  was  a  judgment  in  favor  of  plaintiff,  and  defend- 
ant brings  exceptions.     Exceptions  sustained. 

Geo.  L.  Mayberry  and  Chas.  F.  Stone,  for  plaintiff. 
Richardson,  Trull  &  Weir,  for  defendant. 

KNOWLTON,  J.  This  action  was  brought  under  Pub.  St.  c 
112,  §  214,  as  amended  by  St.  1895,  c.  293  (Rev.  Laws,  c.  iii, 
§§  270),  to  recover  for  an  injur>'  to  the  plaintiff's  property  by 
fire  communicated  by  one  of  the  defendant's  locomotive 
engines.     The  Public  Statutes  create  a  liability  in  such  cases. 
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and  the  amendment  provides  as  follows:  **In  case  such  rail- 
road corporation  is  held  responsible  in  damages,  it  shall  be 
entitled  to  the  benefit  of  any  insurance  affected  upon  such 
property  by  the  owner  thereof,  less  the  cost  of  premium  and 
expense  of  recovery.  The  money  received  as  insurance  shall 
be  deducted  from  the  damages,  if  recovered  before  the  dam- 
ages are  assessed ;  if  not  so  recovered  the  policy  of  insurance 
shall  be  assigned  to  the  corporation  held  responsible  in  dam- 
ages, and  such  corporation  may  maintain  an  action  thereon. '  * 
This  statute,  as  amended,  determines  the  rights  and  liabili- 
ties of  property  owners  and  railroad  corporations.  It  is  appli- 
cable as  well  when  a  policy  is  made  payable  in  case  of  loss  to 
a  mortgagee  as  when  the  insurance  is  for  the  owner  alone.  It 
is  unnecessary  to  consider  how  the  rights  of  different  parties 
would  be  enforced  in  every  possible  case,  as  no  question  of 
that  kind  is  before  us.  In  this  case  the  plaintiff  had  been 
paid  a  large  sum  under  a  policy  of  insurance,  and  the 
only  question  is.  whether  the  judge  should  have  ruled, 
as  requested,  **that  the  railroad  corporation  was  enti- 
tled to  the  benefit  of  any  insurance  upon  such  prop- 
ert>%  less  the  cost  of  premium  and  expense  of  recovery, 
and  that  such  amount  should  be  deducted  from  the  amount 
found  as  damages  for  such  burning  of  the  house  and 
barn."  The  case  is  plainly  within  the  language  of  the 
amendment  above  quoted,  for  it  is  clear  that  this  lan- 
guage refers  to  the  conditions  at  the  time  of  the  fire.  It  is 
admitted  that  the  ruling  should  have  been  given,  except  for 
the  fact  that  the  insurance  policy  was  issued  before  the  statute 
was  amended.  The  statute  does  not,  in  terms,  recognize  any 
distinction  between  cases  in  which  a  policy  existing  at  the 
time  of  a  fire  was  issued  only  a  short  time  before  the  fire  and 
after  the  enactment  of  the  amendment,  and  cases  in  which 
the  policy  was  issued  before  the  change  in  the  law.  If  there 
is  a  difference,  it  must  be  for  some  reason  not  referred  to  in 
the  statute.  The  enactment  is  for  the  purpose  of  fixing  the 
rights  and  liabilities  of  railroad  corporations  and  property 
owners.  Formerly  there  was  an  absolute  primary  liability  of 
the  railroad  company  for  all  damages,  and  an  insurance  com- 
pany compelled  to  pay  a  loss  would  be  entitled  to  be  subro- 
gated to  the  rights  of  the  property  owner  against  the  railroad 
corporation  on  equitable  grounds,  even  if  there  were  no  pro- 
vision for  it  in  the  policy.  It  is  not  questioned  that  the  leg- 
islature could  at  any  time  terminate  the  liability  of  railroad 
corporations  for  future  fires,  or  limit  it,  or  modify  it  in  any 
way.  The  legislature  has  seen  fit  to  limit  it  to  such  amounts 
as  are  not  covered  by  insurance,  and  in  cases  where  there  is 
insurance  to  leave  the  primary  liability  on  the  insurance  com^ 
pany,  where  it  would  be  if  there  were  no  statute  imposing  a 
burden  on  railroad  companies.  There  is  no  good  reason  why 
the  law  should  not  be  changed  as  between  landowners  and 
railroad  corporations  as  well  in  cases  where  there  are  outstand- 
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ing  policies  of  insurance  as  in  cases  where  there  is  no  insur- 
ance, unless  such  a  change  would  impair  the  obligation  of  the 
contract  between  the  plaintiff  and  the  insurance  company. 
The  only  part  of  their  contract  that  is  material  is  found  in 
the  Massachusetts  standard  form  of  policy,  and  reads  as  fol- 
lows: **  And  whenever  the  company  shall  pay  any  loss  the 
assured  shall  assign  to  it,  to  the  extent  of  the  amount  so  paid, 
all  rights  to  recover  satisfaction  for  the  loss  or  damage  from 
any  person,  town  or  other  corporation,  excepting  other 
insurers ;  or  the  insured,  if  requested,  shall  prosecute  there- 
for, at  the  charge  and  for  the  account  of  the  company.  * '  The 
assured  agrees  to  give  the  insuraftce  company  such  rights  to 
reimbursement  as  he  may  have  at  the  time  of  the  fire  against 
any  party.  He  does  not  agree  to  have  any  such  rights.  So 
far  as  the  existence  of  such  possible  rights  depends  on  pres- 
ent or  future  legislation,  both  parties  to  the  contract  take 
their  chances  as  to  what  the  law  may  be  when  a  fire  occurs. 
If,  when  a  policy  is  issued,  other  parties  arfe  in  such  relations 
to  the  property  described  that,  if  the  property  should  be 
burned,  there  would  be  a  valuable  right  of  subrogation  in 
favor  of  the  insurer,  it  may  well  be  that  under  such  a  pro- 
vision in  the  policy  the  insured  impliedly  agrees  to  do  noth- 
ing to  terminate  or  modify  the  right.  If,  in  this  case,  the 
law  had  remained  unchanged,  and  the  plaintiff,  before  the 
.  fire,  had  released  the  railroad  corporation  from  its  liability 
under  the  statute,  it  might  be  held  that  his  contract  with  the 
insurance  company  was  broken,  and  that  he  was  precluded 
from  recovery  under  his  policy.  See  Jackson  Co.  v.  Boylston 
Mut.  Ins.  Co.,  139  Mass.  508-512,  2  N.  E.  103,  52  Am.  Rep. 
728;  Attleborough  Sav.  Bank  v.  Security  Ins.  Co.,  168  Mass. 
147,  46  N.  E.  390,  60  Am.  St.  Rep.  373.  But  no  such  effect 
can  be  given  to  a  change  of  the  law  in  reference  to  the  lia- 
bility of  railroad  companies  for  fires.  Both  the  insurance 
company  and  the  plaintiff  knew  that  such  a  change  was  liable 
to  be  made  at  any  time,  and  that  it  might  materially  affect 
the  value  to  the  company  of  the  general  right  of  subrogation 
which  was  expressly  given  by  the  policy.  There  is  no  good 
reason  for  holding  that  such  an  amendment,  which  is  applica- 
ble in  terms  to  all  fires  that  occur  after  it  takes  effect,  is  not 
applicable  as  well  to  those  fires  against  which  insurance  was 
effected  before  the  passage  of  the  statute  as  to  those  where 
policies  were  issued  after  the  passage  of  the  statute.  The 
questions  that  arise  as  to  the  method  of  applying  and  enforc- 
ing the  statute  are  precisely  the  same  in  cases  where  the 
insurance  was  effected  after  the  amendment  was  enacted  as 
in  those  where  it  was  in  existence  at  the  time  of  the  amend- 
ment. A  like  decision  was  made  unanimously  under  a  similar 
statute  in  Leavitt  v.  Railway  Co.,  90  Me.  153,  37  Atl.  886,  38 
L.  R.  A.  152. 

Exceptions  sustained. 

LORING,  J.  (dissenting).     I  regret  that  I  am   unable   to 
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agree  with  the  judgment  of  the  court.     This  action  is  brought 
by  the  Middlesex   Mutual  Fire   Insurance   Company,  in   the 
name  of  the  plaintiff,  to  recover  for  damage  done  to  the  plain- 
tiff's house  and  barn  by  a  fire  set  by  one  of  the  defendant's 
locomotives.     The  action  is  also  brought  to  recover  for  damage 
to  personal  property  not  insured,  and  the  judge  found  that 
the  damage  done  to  the  house  and  barn  exceeded  the  insur- 
ance.   To  that  extent  the  action  is  also  for  the  benefit  of  the 
plaintiff.     But  there  is  no  dispute  as  to  the  action  so  far  as 
it  is  an  action  for  the  plaintiff's  benefit.     It  is  only  so  far  as 
it  is  for  the  benefit  of  the  insurance  company  that  the  railroad 
has  set  up  a  defense,  and  for  that  reason  it  must  be  treated  as 
an  action  brought  by  the    insurance  company  for  its  own 
benefit,  in  the  name  of  the  plaintiff.     The  plaintiff's  house  and 
bara  were  set  on  fire  by  the  defendant  on  June   15,  1895.     At 
the  time  of  the   fire  the  insurance  company  was  liable  to 
indemnify  the   plaintiff  for  this  loss  under  a  policy  issued 
September  i,  1893.     One  of  the  terms  of  the  policy  whereby 
the  insurance  company  had  agreed  to  indemnify  the   plaintiff 
against  loss  by  fire  was  that  whenever  it  should  **pay  any 
loss  the  insured  shall  assign  to  it,  to  the  extent  of  the  amount' 
so  paid,  all  rights  to  recover  satisfaction  for  the  loss  or  dam- 
age from  any  person,  town,  or  other  corporation,   excepting 
other  insurers, "     In  compliance  with  this  provision  of  the 
policy,  the  plaintiff  did  in  fact  assign  his  right  of  action 
against  the  railroad  on  the  insurance  company's  paying  him 
the  amounts  specified  in  the  policy,  to  wit,  $1,500  on  the 
house  and  $1,000  on  the  barn;  and  this  action  is  brought 
under  that  assignment.     The  defendant  sets  up  in  defense 
St.  1895,  c.  293,  which  took  effect  April  18,  1895.     The  insur- 
ance company  contends  that  that  act  cannot  affect  its  con- 
tract with  the  plaintiff,  which  was  made  a  little  over  a  year 
and  a  half  before  the  act  was  passed ;  and  I  think  that  it  is 
right  in  that  contention.     Had  the   policy  contained  no  stip)- 
ulation  as  to  subrogation,  I  agree  that  the  legislature  could 
have  taken  away  the  common-law  right  of  subrogation  against 
the  railroad,  and  could  have  transferred  the  abutter's  insur- 
ance to  the  railroad.     I  think  it  could  have  done  so  on  the 
same  ground  as  that  on  which  it  is  held  that  a  consignor  can 
agree  in  a  bill  of  lading  to  give  the  carrier  the  benefit   of  his 
insurance,  when   his  policy  does  not  contain  any  stipulation 
preventing  him  from  so  doing.     Jackson  Co.  v.  Boylston  Ins. 
Co.,  139  Mass.  508,  2  N.  E.  103,  52  Am.  Rep.  728.     But  where 
it  is  stipulated    in  the  policy  that   the  insurance  shall  be  sub- 
rogated to  the  rights  of  the  assured,  neither  the  assured  nor 
the  legislature  can  give  the  railroad  the  benefit  of  the   insur- 
ance against  the  protest  of  the  insurance  company.     The 
risk  assumed  by  an  insurance  company  under  a  policy  issued 
to.  an  abutter  for  indemnity  from  fire  set  by  a  railroad,  with  a 
clause  giving  the  insurance  company  the  right  to  be  subro- 
gated to  the  abutter's  right  against  the  railroad,  is  a  different 
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risk  from  that  assumed  in  case  a  policy  is  issued  to  the  rail- 
road for  indemnity  from  the  same  fires.  In  case  of  the  first 
policy,  the  insurance  company  has  a  contract  right  to  be  sub- 
rogated to  the  assured's  right  against  the  railroad,  whatever 
it  may  be.  If  it  is  absolute,  the  insurance  company,  on  pay- 
ing the  abutter,  can  recover  from  the  railroad  on  proving  that 
the  fire  was  set  by  it ;  if  the  liability  of  the  railroad  depends 
upon  its  having  been  negligent,  the  insurance  company  must 
prove  negligence  on  the  part  of  the  railroad  to  make  good  its 
claim  against  the  railroad  for  the  loss.  But  if  the  company 
issues  a  policy  to  the  railroad  its  liability  is  final  in  every 
event.  It  has  been  held  for  that  reason  that  a  consignor  who 
holds  a  policy  containing  such  a  stipulation  cannot  transfer 
his  insurance  to  the  carrier.  Carstairs  v.  Insurance  Co.  (C,  C. ) 
i8  Fed.  473,  i6  Am.  &  Eng.  R.  Cas.  142;  Fayerweather  v. 
Insurance  Co.,  118  N.  Y.  324,  23  N.  E.  192,  6  L.  R.  A.  805; 
Insurance  Co.  v.  Easton,  73  Tex.  167,  11  S.  W.  180,  3  L.  R. 
A.  424,  37  Am.  &  Eng.  R.  Cas.  67  l  This  conclusion  cannot 
be  avoided  by  holding  that  St.  1895,  c.  293,  is  an  act  modify- 
ing Pub.  St.  c.  112,  §  114,  which  makes  railroads  absolutely 
liable  for  fires  set  by  them,  in  place  of  leaving  the  matter  at 
common  law,  where  they  were  liable  for  negligence  only.  I 
agree  that  the  legislature  could  repeal  Pub.  St.  c.  112,  §  214, 
and  leave  the  liability, of  the  railroad  to  be  determined  by  the 
principles  of  the  common  law.  For  the  purposes  of  this 
argument  I  will  go  further,  and  admit  that  the  legislature 
could  have  provided  that  railroad  companies  should  not  be 
liable  to  abutters  for  fires  set  by  their  locomotives  under  any 
circumstances.  But  in  passing  St.  1895,  c.  293,  the  legislature 
did  not  undertake  to  modify  the  liability  of  railroads  for  fires 
set  by  them.  What  it  did  undertake  to  do  was  to  transfer  to 
the  railroad  company  the  abutter's  insurance.  The  legislature 
undertook  by  this  act  to  do  for  railroads,  in  case  of  the  spark 
risk,  what  railroads  had  previously  undertaken  to  do  for  them- 
selves in  other  connections,  by  providing  in  their  bills  of  lad- 
ing that  they  should  have  the  benefit  of  any  insurance  held  by 
the  consignor.  The  language  of  the  act  indicates  that  this  is 
what  the  legislature  thought  it  was  doing.  The  act  provides 
that  *Mn  case  such  railroad  corporation  is  held  responsible  in 
damages  it  shall  be  entitled  to  the  benefit  of  any  insurance 
effected  upon  such  property  by  the  owner  thereof."  This  is 
an  act  which  purports  to  transfer  insurance,  and  does  not 
purport  to  be  an  act  modifying  the  liability  of  the  railroad  for 
fires  set  by  its  locomotives.  Further,  the  abutter  who  is  not 
insured  has  the  right  under  the  amended  act  to  hold  the  rail- 
road absolutely  liable;  and,  inasmuch  as  the  railroad  under 
the  amended  act  is  absolutely  liable  to  the  abutter  who  is  not 
insured,  St.  1895,  c.  293,  is  not  an  act  modifying  the  liability 
of  the  railroad.  It  is  an  act  dealing  with  the  insurance  of  the 
abutter,  and  leaves  the  liability  untouched.  But  my  difficulty 
goes  deeper  than   either    or    both  of  these  considerations. 
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Whether  an  abutter  is  insured  or  not  has  nothing  to  do  with 
the  liability  of  the  railroad.  It  is  an  outside  contract  of 
indemnity,  which  may  be  made  or  may  not  be  made,  at  the 
pleasure  of  the  abutter  and  the  insurance  company.  I  agree 
that  after  the  enactment  of  St.  1895,  c.  293,  if  the  abutter  and 
the  insurance  company  elect  to  contract  for  indemnity,  they 
must  do  so  in  compliance  with  St.  1895,  c.  293.  They  must 
provide  in  their  contract  that  the  insurance  shall  be  for  the 
benefit  of  the  railroad  as  well  as  of  the  abutter,  if  the  railroad 
elects  to  take  it  to  its  own  use.  But  that  result  comes  from 
the  power  of  the  legislature  to  regulate  any  and  all  contracts 
insuring  property  within  the  commonwealth.  That  power 
does  not  affect  this  contract,  which  was  made  over  a  year  and 
a  half  before  St.  1895,  c.  293,  was  enacted.  I  also  agree  that 
the  legislature  could  have  changed  the  liability  of  railroad 
companies,  or  ended  it  entirely ;  and,  if  it  ha4  done  so,, this 
insurance  company  could  not  have  recovered  in  this  action. 
All  that  the  insurance  company  stipulated  for  was  to  have  the 
abutter's  rights  against  the  railroad,  whatever  those  rights 
might  be  at  the  time  of  the  fire.  It  is  said  that  St.  1895,  c. 
293,  is  an  act  which  changes  the  liability  of  the  railroad. 
But  I  cannot  persuade  myself  that  that  is  so.  The  fact  that 
the  abutter  is  insured  is  not,  in  its  essence,  a  fact  on  which 
the  liability  of  the  railroad  for  a  fire  set  by  its  locomotive 
engines  depends.  More  than  that,  ^it  is  a  fact  which,  in  its 
essence,  is  such  that  it  cannot  be  made  a  condition  of  the  rail- 
road's liability  for  fires  set  by  its  locomotive  engines.  Apart 
from  the  power  of  the  legislature  to  regulate  the  terms  of 
future  contracts  of  insurance,  and  apart  from  its  power  to  reg- 
ulate the  right  of  subrogation,  the  legislature  cannot  provide 
that  a  railroad  company  shall  be  liable  to  A.,  who  is  not 
insured,  and  shall  not  be  liable  to  B.,  who  is  insured.  That 
is  not  a  law  equally  applicable  to  all  under  the  same  condi- 
tions. It  is  open  to  the  same  objection  that  a  law  would  be 
open  to  which  provided  that  the  railroad  should  be  liable  for 
setting  fire  to  all  houses  painted  white,  and  should  not  be  lia- 
ble for  setting  fire  to  houses  painted  in  another  color.  Both 
provisions  equally  apply  to  all  who  come  within  the  definition 
in  each  case,  but  neither  is  a  general  law  applicable  to  all 
under  like  circumstances;  and  for  that  reason  neither  of  them 
is  within  the  power  of  the  legislature.  The  effect  of  the  stat- 
ute is  to  appropriate  the  fund  created  by  the  policy  issued  by 
the  insurance  company  to  the  extinguishment  pro  tanto  of  the 
liability  of  the  railroad.  This  case  may  be  taken  as  an 
example.  In  this  case  the  house  was  insured  for  $1,500  and 
the  barn  for  $1,000.  It  was  found  by  the  judge,  who  tried  the 
case  without  a  jury,  that  the  amount  of  damage  done  by  the 
fire  in  case  of  the  house  was  $1,600,  and  in  case  of  the  barn 
$1,100;  and  it  is  admitted  that  the  plaintiff,  Lyons,  is  entitled 
to  judgment  for  those  two  sums  of  $100.  The  policy  creating 
the  fund  stipulated  that  the  insurance  company  should  have 

6  R  R  R— 18 
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the  rights  of  the  assured  against  the  railroad,  and  this  cove- 
nant amounts  at  least  to  a  covenant  that  the  insurance  created 
by  the  policy  shall  not  inure  to  the  railroad's  benefit.  I  can- 
not see  how  the  legislature  can  appropriate  the  fund  created 
by  such  a  prior  contract  to  the  extinguishment  pro  tanto  of 
the  liability  of  the  railroad,  which  otherwise  remains 
unchanged,  without  impairing  the  rights  of  the  insurance 
company  under  the  contract  contained  in  the  policy,  which 
was  made  before  the  act  was  passed. 

For  these  reasons  I  am  of  opinion  that  the  ruling  made  at 
the  trial  was  right,  and  that  the  exceptions  should  be  over- 
ruled. 

The  CHIEF  JUSTICE  and   HAMMOND,  J.,  also  dissent. 


Logan  v.  Wabash  Ry.  Co. 

{Couri  of  Appeals  at  Kansas  City,  Mo,,  Nov,  j,  tgo9, ) 

[70  S.  W.    Rep.  734.] 

Railroads— Fires— Extinguishment—Personal  Injuries— Negligence — 

Proximate  Cause. 
Where  cropa  were  fired  by  sparks  emitted  from  defendant's  engrine, 
and  plaintifiF,  while  endeavoring^  to  save  some  of  the  property,  t>ecame 
sarrounded  by  the  flames,  and,  in  seeking-  to  escape,  feU,  and  was 
severely  burned,  the  neglig^ence  of  defendant  in  setting  oat  the  fire 
was  not  the  proximate  cause  of  plaintiff's  personal  injuries. 

Appeal  from  circuit  court,  Schuyler  county ;  Nat  M.  Shel- 
ton.  Judge. 

Action  by  A.  A.  Logan  against  the  Wabash  Railway  Com- 
pany. From  a  judgment  in  favor  of  defendant,  plaintiff 
appeals.     Affirmed. 

Smoot,  Fogle  &  Eason,  for  appellant. 
Geo.  S.  Grover,  for  respondent. 

BROADDUS,  J.  The  plaintiil,  Logan,  was  in  charge  of 
a  farm  belonging  to  his  brother,  in  which  he  had  an  interest 
in  the  growing  crops  and  stock  thereon.  In  July,  1900,  an 
eng^ine  operated  on  defendant's  railroad,  which  passed 
through  said  farm,  by  escaping  sparks  set  out  a  fire  neaf  some 
hay  which  had  been  severed  from  the  land,  which  was  partly 
in  ricks, — partly  cut.  There  was  also  some  standing  hay. 
The  plaintiff,  with  the  aid  of  another  man,  succeeded  in  sav- 
ing some  of  the  hay,  but  while  so  doing  he  became  surrounded 
by  the  flames,  and,  in  seeking  to  escape,  fell,  and  was  severely 
burned.  The  court  sustained  a  demurrer  to  plaintiff's  case 
as  thus  made,  and  directed  a  verdict  for  the  defendant,  upon 
which  judgment  was  rendered,  and  from  which  plaintiff 
appealed. 

There  was  no  controversy  about  the  facts.  The  action  is 
predicated  upon  the  negligent  act  of  the  defendant  in  com- 
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municating  fire  to  the  premises  in  question.  Defendant,  on 
the  trial,  admitted  the  alleged  negligence,  but  denied  its  lia- 
bility, except  for  losses  to  crops  by  reason  of  the  fire ;  but,  as 
they  were  not  in  issue,  they  have  nothing  to  do  with  the  case. 
The  plaintiff  bases  his  right  to  recover  on  the  ground  that 
after  he  discovered  the  fire  it  became  his  duty — and  one  that 
he  owed  defendant  at  common  law — to  extinguish  the  fire,  if 
he  could,  so  as  to  save  the  defendant  from  loss  for  which  it 
would  be  responsible  to  him  for  the  destruction  of  his  prop- 
erty. His  contention  amounts  to  this:  That  being  in  the 
performance  of  a  duty  which  the  law  imposed,  and  while  per- 
foraiing  that  duty  in  the  exercise  of  ordinary  care,  in  order  to 
save  the  defendant,  the  wrongdoer,  from  loss  threatened  from 
the  consequences  of  its  wrongful  act  in  setting  out  the  fire,  he 
is  entitled  to  compensation  for  the  injuries  received.  In 
Douglass  V.  Stephens,  i8  Mo.  363,  it  was  held  that,  in  case  of 
a  tort,  if  an  injured  party  can  protect  himself  from  damage  at 
a  trifling  expense,  or  by  any  reasonable  exertions,  he  is  bound 
to  do  so.  And  the  rule  is  illustrated  by  supposable  cases,  viz. : 
*'Suppose  a  man  should  enter  his  neighbor's  field  unlawfully, 
and  leave  the  gate  open ;  if,  before  the  owner  knows  it,  cattle 
enter  and  destroy  the  crop,  the  trespasser  is  responsible.  But 
if  the  owner  sees  the  gate  open,  and  passes  it  frequently,  and 
willfully  and  obstinately,  or  through  gross  negligence,  leaves 
it  open,  and  cattle  get  in,  it  is  his  own  folly.  So  if  one 
throws  a  stone  and  breaks  a  window,  the  cost  of  repairing  the 
window  is  the  ordinary  measure  of  damages.  But  if  the 
owner  suffers  the  window  to  remain  without  repairing  a  great 
length  of  time  after  notice  of  the  fact,  and  his  furniture  and 
pictures  and  other  valuable  articles  sustain  damage,  or  the  rain 
beats  in  and  rots  the  window,  this  damage  would  be  too  re- 
mote/' There  is  no  denying  the  soundness  of  this  principle. 
It  being  conceded  that  it  became  the  duty  of  plaintiff  to  use 
every  reasonable  effort  to  extinguish  the  fire  and  prevent  loss 
to  the  defendant,  does  it  necessarily  follow  that  if,  while  in  so 
doing,  he  is  damaged  in  his  person,  the  defendant  becomes 
liable  therefor?  It  may  be  conceded  that  for  his  service  in 
that  respect  he  would  be  entitled  to  a  reasonable  compensa- 
tion, because  he  was  performing  a  lawful  duty, — one  which 
defendant  had  a  right  to  expect  he  would  perform,  for  it  was 
in  contemplation  of  law  that  he  should  do  so.  The  rule  of  law 
in  this  state  is  that,  unless  the  damages  complained  of  were 
properly  attributable  to  the  wrongful  act,  there  can  be  no 
recovery.  In  other  words,  the  wrongful  act  must  be  the  prox- 
imate cause  of  the  injury.  Sira  v.  Railroad  Co.,  115  Mo.  127, 
21  S.  W.  905,  37  Am.  St.  Rep.  386,  58  Am.  &  Eng.  R.  Cas. 
538;  Henry  v.  Railway  Co.,  76  Mo.  288,  43  Am.  Rep-  762,  12 
Am.  &  Eng.  R.  Cas.  136.  In  Brown  v.  Railway  Co.,  20  Mo. 
App.  427,  it  was  held  that:  '*The  wrongful  act  must  be  the 
efficient  cause  of  the  injury.  There  must  also  be  such  con- 
nection in  the  relation  of  the  cause  and  effect  that  the  influence 
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of  the  wrongful  act  should  predominate  over  other  supervening: 
causes,  and  combine  with  them  to  produce  the  result. ' '  Here 
the  act  of  the  plaintiff  in  attempting  to  extinguish  the  fire 
appears  to  have  been  the  cause  of  plaintiff's  injury,  and  not 
the  wrongful  act  of  defendant  in  suffering  fire  to  escape  from 
its  engine  in  the  first  instance.  In  contemplation  of  law,  the 
defendant  would,  as  has  been  said,  be  liable  to  him  for  a  rea- 
sonable compensation  for  his  services  in  that  respect,  but  it 
does  not  necessarily  follow  that  it  became  surety  for  his  per- 
sonal safety.  So  in  the  supposed  case,  where  a  neighbor 
wrongfully  left  open  a  man's  gate,  it  would  be  absurd  to  claim 
that  if,  while  he  was  attempting  to  close  it,  he  shotdd  be  injured 
in  some  way,  the  wrongdoer  would  be  responsible  to  him  for 
damages  for  the  injury.  In  Seale  v.  Railway  Co.,  65  Tex. 
274,  57  Am.  Rep.  602,  it  was  held:  **If  one  has  violated  a 
duty  imposed  upon  him  by  the  common  law,  he  should  bs  held 
to  every  person  injured  thereby  whose  injury  is  the  natural 
and  probable  consequence  of  his  misconduct;  and  this  lia- 
bility extends  to  such  injuries  as  might  reasonably  have  been 
anticipated  under  ordinary  circumstances  as  the  natural  and 
probable  result  of  the  wrongful  act."  But  **if,  subsequently 
to  the  original  wrongful  or  negligent  act,  ^  new  cause  has 
intervened,  of  itself  sufficient  to  stand  as  the  cause  of  the  mis- 
fortune, the  former  must  be  considered  as  too  remote. '  *  A 
person  who  is  guilty  of  a  wrongful  act  is  only  responsible  for 
the  mischievous  consequences  which  may  reasonably  be  ex- 
pected under  ordinary  circumstances  from  such  misconduct. 
Atkinson  v.  Railway  Co.  (decided  by  this  court,  but  not  yet 
officially  reported)  70  S.  W.  — ;  Insurance  Co.  v.  Tweed,  7 
Wall.  44,  19  L.  Ed.  65.  Justice  Miller,  in  speaking  of  the 
authorities  on  the  question,  uses  the  following  language: 
**One  of  the  most  valued  of  the  criteria  furnished  us  by  these 
authorities  is  to  ascertain  whether  any  new  cause  has  inter- 
vened between  the  fact  accomplished  and  the  alleged  cause. 
If  a  new  force  or  power  has  intervened,  of  itself  sufficient  to 
stand  as  the  cause  of  the  misfortune,  the  other  must  be  consid- 
ered as  too  remote. "  Applying  these  authorities  to  the  facts 
of  this  case,  it  seems  to  us  clear  that  the  setting  out  of  the  fire 
by  the  defendant  was  not  the  proximate  cause  of  plaintiff's 
injury.  This  injury  was  not  such  as,  under  ordinary  circum- 
stances, would  reasonably  be  expected  from  the  act  charged, 
— such,  for  instance,  if  he  had  been  asleep  in  the  nighttime  in 
his  house,  and  his  house  had  been  set  afire  by  sparks  from  the 
defendant's  engine,  and  he  had  been  thereby  injured.  In  the 
latter  instance*  there  would  be  no  intervening  agency,  and 
the  injury  suffered  would  be  reasonably  expected,  under  the 
circumstances. 

For  the  foregoing  reasons,  the  action  of  the  circuit  court  is 
affirmed.     All  concur. 
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{Supreme  Court  of  Nebraska,  Sept,  i8,  igof,) 
[91  N.  W.    Rep.  707.] 

Frightening  Teanis—Ordinary  Operation  of  Hand  Car.* 

A  railroad  company  ia  not  liable  for  injuries  dne  to  horses  taking 
itighi  at  the  ordinary  operation  of  a  hand  car. 

Rights  at  Crossings.! 

The  same  degree  of  care  is  required  of  a  railroad  company  oper- 
ating its  road  across  a  public  highway  and  of  persons  using  the 
highway.  Bach  is  bound  to  use  such  care  in  order  to  avoid  accidents 
as  is  commensurate  with  the  danger  involved  under  the  circumstances 
of  the  particular  crossing. 

Same.f 

While  the  rights  of  the  railroad  company  and  of  persons  using  the 
highway  at  the  crossing  are  equal,  the  railroad  company  has  the  su- 
perior right  of  passage ;  and,  if  otherwise  exercising  due  care,  it 
comnfits  no  wrong  in  running  its  cars  across  the  highway  in  front 
of  approaching  teams. 

Accidents  at  Crossings — Negligence — View  Obstructed  by  Cars. 

If  a  railroad  company,  in  the  ordinary  conduct  of  its  business, 
leares  a  row  of  freight  cars  upon  a  side  track  at  right  angles  to  a 
public  crossing,  so  as  to  partially  obstruct  the  view  of  persons  passing 
over  it,  such  fact  of  itself  does  not  render  the  company  liable  for  ac- 
cidents occurring  at  the  crossing,  but  merely  imposes  a  duty  of 
greater  care  both  upon  the  company  and  upon  those  who  use  the 
highway. 

Same— Same — Cars  Obstructing  Highway. 

A  rail<-oad  company  may  properly  leave  its  cars  standing  in  the 
highway  at  a  crossing  for  short  periods  when  necessary  in  the  rea- 
sonable conduct  of  its  business.  But  to  leave  such  cars  in  or  upon 
the  highway  longer  than  is  needful  for  such  purpose  is  negligence. 

Same— Same — Same — Proximate  Cause. 

In  order  to  hold  a  railroad  company  liable  for  an  injury  received 
at  a  crossing  where  cars  were  suffered  to  stand  upon  the  highway 
longer  than  necessary  in  the  reasonable  conduct  of  the  company's 
business,  it  must  appear  that  the  negligence  in  so  leaving  them  was 
the  proximate  cause  of  the  injury. 

Commissioners*  opinion.  Department  No.  2.  Error  to 
district  court,  Johnson  county ;  Stubbs,  Judge. 

"Not  to  be  oflBcially  reported.*' 

Action  by  Moses  Roberts  against  the  Chicago,  Burlington 
&  Quincy  Raikoad  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.     Reversed. 

*Afi  to  whether  the  railroad  is  liable  where  teams  are  frightened 
by  nsnal  and  necessary  noises,  see  Louisville  A  N.  R.  Co.  v,  Penrod's 
Adm'r  (Ky.),  1  R.  R.  R.  887,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  887, 
and  foot-note. 

tAs  to  the  mutual  obligations  of  street  railways  and  travelers  to 
avoid  collisions  at  crossings,  see  Traver  v,  Spokane  St.  Ry.  Co. 
(Wash.^,  22  Am.  A  Eng.  R.  Cas.,  N.  S.,  759,  and  foot-note. 

As  to  the  doctrine  applicable  in  cases  against  ordinary  railroads, 
seeRafFcrty  v.  Brie  R.  Co.  (N.  J.),  21  Am.  A  Eng.  R.  Cas.,  N.  S., 
778,  and  foot-note. 

As  to  the  right  of  way  between  street  cars  and  other  vehicles  at 
crossings,  see  Traver  z/.  Spokane  St.  Ry.  Co.  (Wash.),  22  Am.  & 
Eng.  R.  Cas.,  N.  S.,  759,  and  foot-note. 
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J.  W.  Deweese,  F.  E.  Bishop,  and  S.  P.  Davidson,  for 
plaintiff  in  error. 

L.  C.  Chappan  and  George  A,  Adams,  for  defendant  in 
error. 

POUND,  C.  Graf  is  a  small  station  of  the  Burlington 
Railroad  Company,  which  was  defendant  below,  and  is  plain* 
tiff  in  this  court.  The  track  at  that  point  runs  east  and  west. 
The  village  and  station  are  on  the  north  side  of  the  main 
track.  There  is  a  side  track  to  the  south.  Just  east  of  the 
station  a  public  highway  crosses  the  tracks,  which,  according 
to  the  testimony  adduced  by  the  plaintiff,  are  I2  feet  apart  at 
that  point.  North  of  the  tracks  this  road  becomes  the  main 
street  of  the  village.  The  Central  Elevator  Company  has  its 
scales  and  office  building  8  feet  south  of  the  side  track,  and 
some  34  feet  east  of  the  crossing.  Its  elevator  is  still  further 
to  the  east  on  the  same  side  of  the  track.  The  wagon  Toad 
from  this  elevator  and  its  scales  runs  parallel  with  the  side 
track  about  30  feet  distant,  and  turns  into  the  road  very  close 
to  the  crossing  of  the  side  track,  necessitating  a  somewhat 
sharp  turn  at  that  point.  The  crossing  is  higher  than  the 
road,  and  at  the  point  where  the  road  from  the  elevator  turns 
in  there  is  a  slight  ascent.  On  the  same  side  of  the  track,  215 
feet  west  from  the  crossing,  there  is  another  elevator,  known 
as  the** Duff  Elevator."  On  August  30,  1898,  a  number  of 
freight  cars  were  standing  on  the  side  track  west  of  the  cross- 
ing between  the  crossing  and  the  Duff  Elevator.  According 
to  the  testimony  of  plaintiff  and  his  witnesses,  the  car  nearest 
the  crossing  was  within  5  or  10  feet  of  the  planks.  The  car 
furthest  distant  was  near  the  elevator.  Plaintiff  did  not 
count  them,  but  estimates  from  his  general  recollection  that 
there  were  12  or  14  in  all.  The  records  of  the  station,  how- 
ever, show  clearly  that  there  were  5  only,  and  this  agrees  with 
the  distances  and  the  evidence  as  to  where  the  cars  were 
placed.  Late  in  the  afternoon  of  that  day,  plaintiff  was  at 
the  scales  east  of  the  crossing  with  a  team  and  a  lumber  wagon, 
and  had  been  weighing  a  load  of  coal.  He  then  drove  toward 
the  crossing,  intending  to  take  the  ro^d  north  across  the 
tracks.  As  has  been  seen,  his  course  lay  close  to  and  parallel 
with  the  tracks,  and  his  view  of  the  main  track  for  some  2co 
feet  east  of  the  crossing  was  cut  off  by  the  cars;  nor  could  he 
see  between  them,  because  he  was  going  toward  the  end  of  the 
car  nearest  him,  not  at  right  angles  to  the  row.  When  he 
was  about  to  start,  he  heard  a  noise  which  he  supposed  was 
due  to  a  windmill,  and  seems  to  have  given  no  more  attention. 
He  had  been  about  the  crossing  for  several  hours,  and  knew 
exactly  how  the  land  lay,  and  how  far  his  view  was  obstructed 
by  the  standing  cars.  Nevertheless,  starting  close  to  the  track, 
with  no  way  of  seeing  the  main  track  beyond  the  elevator,  as 
he  could  have  done  had  he  come  down  the  public  road  from  the 
south,  he  took  no  further  precaution  than  inquiring  as  to 
the  noise,  and   learning  that  no  train   was  due.     He  drove 
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to  the  crossing,  turned  into  the  main  road,  and  was  about  to 
cross  at  what  he  calls  ** pretty  fair  speed.**  At  this  point  a 
hand  car  operated  by  four  laborers  in  the  employ  of  the  com- 
pany came  down  from  the  west  on  the  main  track,  ran  in 
front  of  the  team,  and  frightened  them  so  that  they  turned 
sharply  and  ran  away,  breaking  the  wagon  and  injuring  the 
plaintiff.  The  hand  car  was  running  slowly  as  it  approached 
the  crossing, — probably  not  more  than  5  miles  an  hour, — and 
was  stopped  promptly  as  soon  as  it  was  seen  that  the  horses 
were  frightened;  not  going  more  than  20  feet  according  to 
one  witness,  or  50  feet  according  to  another.  Upon  this  evi- 
dence a  jury  found  for  the  plaintiff,  and  a  judgment  was  ren- 
dered accordingly,  from  which  error  is  prosecuted. 

We  are  of  opinion  that  the  verdict  and  judgment  ought  not 
to  stand.  The  plaintiff  pleads  and  the  evidence  shows  that 
the  accident  was  due  to  his  horses  becoming  frightened  at  the 
hand  car.  But  this,  of  itself,  would  not  make  the  defendant 
liable.  The  ordinary  operation  of  a  hand  car  is  one  of  the 
incidents  of  a  railroad,  and  horses  must  become  used  to  such 
appliances,  as  the  many  others  with  which  modern  highways 
abound.  In  this  era  of  bicycles,  automobiles,  trolley  cars, 
traction  engines,  and  steam  fire  engines,  we  cannot  take  the 
nerves  of  the  horse  as  the  measure  of  rights  in  the  highway. 
Unless  there  is  something  so  unusual  and  out  of  the  ordinary 
about  an  appliance  of  this  sort  that,  in  the  proper  and  rea- 
sonable use  of  public  thoroughfares,  it  has  no  place  on  roads 
frequented  by  teams,  no  liability  arises  from  its  ordinary 
operation,  even  though  horses  are  frightened.  Holland  v. 
Bartch,  120  Ind.  46,  22  N.  E.  83,  16  Am.  St.  Rep.  307; 
Thompson  v.  Dodge,  58  Minn.  555,  60  N-  W.  545,  28  L.  R.  A. 
608,49  Am.  St.  Rep.  533;  Piolletv.  Simmers,  106  Pa.  95,  51 
Am.  Rep.  496;  Yingst  v.  Railway  Co.,  167  Pa.  438,  31  Atl. 
687;  Patnoude  V.  Railroad  Co.  (Mass.)  61  N.  E.  813;  Gilbert 
V.  Railway  Co.,  51  Mich.  488,  16  N.  W.  868,  47  Am.  Rep.  592; 
Macomber  v.  Nichols,  34  Mich.  212,  22  Am.  Rep.  522.  See, 
also,  Railroad  Co.  v.  Loree,  4  Neb.  446.  Hence  plaintiff 
must  show  not  only  that  his  horses  were  frightened  by  the 
hand  car,  but  that  their  fright  was  caused  by  some  negligence 
of  the  railroad  company  or  its  servants,  and  not  by  the  ordi- 
nary operation  of  the  car.  The  same  degree  of  care  is  re- 
quired of  a  railroad  company  operating  a  road  across  a  public 
highway  and  of  persons  using  the  highway.  Each  is  bound 
to  use  such  care  in  order  to  avoid  accidents  as  is  commensurate 
with  the  danger  involved  under  the  circumstances  of  the  par- 
ticular crossing.  Railroad  Co.  v.  Cody,  166  U.  S.  606,  615,  17 
Sup.  Ct.  703,  41  L.Ed.  1 1 32;  Railroad  Co.  v.  Talbot,  48 
Neb.  627,  635,  67  N.  W.  599.  No  doubt  the  rights  of  the  rail- 
road company  and  of  persons  using  the  highway  at  the  cross- 
ing are  equal.  Nevertheless,  for  obvious  reasons,  growing  out 
of  the  necessary  mode  of  operating  a  railroad  and  of  public 
convenience,  the  railroad  company  has  the  superior  right   of 
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passage.  It  cannot,  in  the  nature  of  things,  be  asked  to  stop 
its  trains,  or  even  its  hand  cars,  to  let  persons  using  the  high- 
way at  a  crossing  drive  over  ahead  of  them.  Improvement 
Co.  V.  Stead,  95  U.  S.  161,  24  L.  Ed.  403;  Black  v.  Railroad 
Co.,  38  Iowa,  515;  Newhard  v.  Railroad  Co.,  153  Pa.  417.  26 
Atl.  105,  19  L.  R.  A.  563;  Morris  v.  Railroad  Co.  (C.  C)  26 
Fed.  22.  In  consequence,  if  otherwise  exercising  due  care,  it 
commits  no  wrong  in  running  its  cars  across  the  highway  in 
front  of  approaching  teams.  We  are  unable  to  perceive  in 
what  way  the  laborers  upon  the  hand  car  were  negligent 
in  its  operation.  They  were  going  very  slowly,  and  seem  to 
have  had  the  car  under  good  control.  No  signal  could  have 
been  given  by  whistle  or  bell,  because  no  such  appliances  are 
provided  for,  nor  feasible,  upon  a  hand  car.  The  statute 
requires  them  upon  engines  only.  As  the  car  went  slowly  and 
was  easily  stopped,  the  noise  it  made  gave  ample  warning  of 
its  approach;  and  if  plaintiff  had  investigated  the  noise  he 
heard,  instead  of  taking  a  wrong  explanation  for  granted,  he 
could  have  turned  his  horses  so  they  would  not  have  been 
frightened.  The  cars  were  left  upon  the  side  track  in  the 
ordinary  course  of  the  company's  business,  in  order  to  fill 
them  at  the  elevator.  The  fact  that  they  partially  obstructed 
the  view  of  persons  passing  over  the  crossing  does  not  of  itself 
render  the  company  liable  for  accidents  occurring  there,  but 
merely  imposed  a  duty  of  greater  care  both  upon  the  company 
and  upon  those  who  use  the  highway.  Railway  Co.  v.  Wil- 
liams, 56  Kan.  333,  43  Pac.  246;  Railroad  Co.  v.  Nelson,  59 
111.  App.  308;  Haas  V.  Railroad  Co.,  47  Mich.  401,  11  N.  W. 
216;  Improvement  Co.  v.  Stead,  95  U.  S.  161,  24  L.  Ed.  403. 
Nor  is  it  material  that  one  of  the  cars  may  have  projected 
over  the  line  of  the  highway,  though  not  upon  the  traveled 
road.  No  doubt,  the  public  are  entitled  to  the  full  width  of 
the  highway  as  established.  While  a  railroad  company  may 
properly  leave  its  cars  standing  in  the  highway  at  a  crossing 
for  short  periods,  when  necessary  in  the  reasonable  conduct  of 
its  business,  to  leave  such  cars  in  or  upon  the  highway  longer 
than  is  needful  for  such  purpose  is  negligence.  Great  Western 
R.  Co.  of  1859  V.  City  of  Decatur,  33  111.  382.  But  this  cir- 
cumstance of  itself  would  not  suffice  to  make  the  company 
responsible  for  all  mishaps  taking  place  at  the  crossing.  In 
order  to  hold  the  company,  it  must  appear  that  the  negligence 
in  leaving  the  car  in  the  public  road  was  the  proximate  cause 
of  the  injury.  Railway  Co.  v.  Talbot,  48  Neb.  627,  67  N.  W. 
599.  Such  was  not  the  case  here.  The  cause  of  the  accident 
was  the  horses  taking  fright  at  the  proper  operation  of  a  hand 
car  passing  in  front  of  them.  A  few  feet  more  of  clear  space 
at  the  side  of  the  traveled  crossing  would  not  have  prevented 
this,  since  it  would  not  have  sufficed  to  make  the  approaching 
hand  car  visible  to  the  plaintiff,  in  the  manner  in  which  he 
went  upon  the  crossing,  at  an  appreciably  greater  distance. 
In  Selleck  v.  Railroad  Co.,  93  Mich.  375,  53  N.  W.  556,  18  L. 
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R  A.  154,  which  goes  as  far  as  any  case  we  have  found,  a 
freight  train  obstructed  an  entire  crossing  for  over  20  minutes, 
contrary  to  a  statute.  While  plaintiff,  who  had  been  detained 
wrongfully  at  the  crossing  over  10  minutes,  was  waiting  for 
the  train  to  move  so  that  he  could  proceed,  another  train  came 
by  rapidly  on  a  track  beyond,  and  exhausted  large  quantities 
of  steam.  Under  such  circumstances,  it  might  well  be  said 
that  the  obstruction  of  a  crossing  where  trains  were  passing, 
so  as  to  keep  persons  using  the  highway  waiting  in  proximity 
to  such  passing  trains  so  long  a  time  without  opportunity  to 
observe  their  approach  and  take  measures  to  prevent  horses 
from  taking  fright,  was  the  proximate  cause  of  the  injury. 
The  case  at  bar  is  quite  different.  The  plaintiff  admits  that 
one  of  the  horses  had  run  away  on  a  prior  occasion.  This 
circumstance,  and  the  well-known  fact  that  all  horses  are  lia- 
ble to  take  fright  at  objects  moving  in  front  of  them,  suffi- 
ciently explain  an  unfortunate  accident,  for  which  we  are 
unable  to  see  t)iat  the  defendant  has  been  shown  to  be  liable. 
It  is  recommended  that  the  judgment  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

BAkNES,  C,  concurs. 

PER  CURIAM.  The  conclusions  reached  by  the  commis- 
sioners are  approved,  and,  it  appearing  that  the  adoption  of 
the  recommendations  made  will  result  in  a  right  decision  of 
the  cause,  it  is  ordered  that  the  judgment  of  the  district  court 
be  reversed,  and  the  cause  remanded  for  a  new  trial. 

OLDHAM,  C.  (concurring  specially).  I  concur  generally 
in  every  proposition  discussed  by  my  learned  associate  in  this 
opinion,  but,  as  all  evidence  possible  for  the  plaintiff  to  pro- 
cure tending  to  show  actionable  negligence  on  the  part  of  the 
raikoad  appears  to  have  been  produced  at  the  trial  in  the 
court  below,  I  see  no  good  reason  for  remanding  this  cause. 
I  think  the  petition  should  be  dismissed,  and  further  litiga- 
tion over  the  matter  should  be  stopped. 


Hendricks  v.  Fremont,  E.  &  M.  V.  R,  Co. 

[Supreme  Court  0/ Nebraska f /an,  <?,  igoj.) 
[93  N.  W.    Rep.  141.] 

Rtilroadt — Negligence — Frightening  Teams.* 

A  railroad  company  is  not  liable  for  injuries  caused  by  a  team  tak- 
iQg  fright  at  the  ordinary  operation  of  a  train  upon  its  road.  Rail- 
road Co.  V.  Roberts  (Neb.)  91  N.  W.  707. 

(Syllabus  by  the  Court.) 

Commissioners'    opinion.     Department  No.    3.     Error  to 
district  court,  Saunders  county ;  Sornborger,  Judge. 
Action  by   Bertin  E.    Hendricks,  as   administrator  of  the 

*See  foot-note  appended  to  Louisville  &  N.  R.  Co.  v,  Penrod's 
Adm'r  (Ky.),  1  R.  R.  R.  887,  24  Am.  A  Eng.  R.  Cas.,  N.  S.,  887. 
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estate  of  Jerry   H.  Reigel,   deceased,    against  the   Fremont, 
Elkhom  &  Missouri  Valley  Railway  Company.     Judgment  for 
defendant,  and  plaintiff  brings  error.     Affirmed. 

M.  Newman  and  Samuel  J.  Tuttle,  for  plaintiff  in  error. 
Benjamin  T.  White,  James  B.  Sheehan,  and  Good  &  Slama, 
for  defendant  in  error. 

DUFFIE,  C.  Jerry  H.  Reigel  was  killed  on  the  17th  of 
March,  1899;  being  thrown  from  the  seat  of  his  wagon  in  a 
runaway  caused  by  his  team  being  frightened  by  the  train  of 
the  defendant  in  error.  Hendricks,  executor  of  his  estate, 
brought  this  action  to  recover  damages  on  account  of  his 
death.  After  the  plaintiff  had  introduced  his  evidence  and 
rested,  the  court  gave  a  peremptory  instruction  to  the  jury  to 
return  a  verdict  for  the  defendant.  The  plaintiff  brings  the 
case  to  this  court  on  error,  claiming  that  said  instruction  was 
unwarranted. 

The  facts  disclosed  by  the  record  are  that  on  the  day  of  the 
accident  the  south-bound  passenger  train  of  the  defendant  in 
error,  due  at  Wahoo  about  5  o'clock  p.  m.,  did  not  arrive  at 
the  station  until  about  6  p.  m. ;  that  about  the  time  it  pulled 
out  from  the  station,  going  south,  the  defendant  was  driving 
across  its  tracks  some  340  feet  from  the  depot ;  that  the  team 
took  fright  at  the  train, — throwing  Reigel  from  his  seat, 
and  causing  his  death.  Reigel  was  employed  by  the  Standard 
Oil  Company  to  distribute  oil  through  Saunders  county.  He 
usually  returned  home  about  5  o'clock  in  the  afternoon,  and 
it  was  his  custom  to  wait,  before  crossing  the  track  of  the 
defendant  company,  until  the  5  o'clock  train  had  left  the 
station.  The  evidence  further  tends  to  show  that  the  station, 
and  the  train  standing  at  the  station,  were  obstructed  from 
the  view  of  a  person  approaching  the  crossing  from  the  east 
until  within  some  10  or  12  feet  of  the  track.  The  negligence 
charged  against  the  company  is  that  it  did  not  ring  the  bell 
or  sound  the  whistle  of  the  engine,  and  that,  Reigel's  view  of 
the  train  being  obstructed,  he  drove  upon  the  track,  and  the 
approaching  train  frightened  his  team  and  caused  it  to  run 
away,  thus  causing  his  death. 

While  there  is  no  direct  evidence  in  the  record  that  the 
crossing  at  which  the  team  became  frightened  was  a  public 
street  or  highway,  it  was  spoken  of  as  ** Ninth  Street,"  and, 
for  the  purposes  of  this  case,  we  may  assume  that  it  was  a 
public  street.  The  only  question,  then,  that  arises  in  the  case, 
is  this:  Assuming  that  it  was  negligence  on  the  part  of  the 
company  not  to  ring  the  bell  or  sound  the  whistle  of  its 
engine,  was  such  negligence  the  proximate  cause  of  the  in- 
jury.^ The  death  of  Reigel  was  undoubtedly  caused  by  his 
being  thrown  from  the  wagon,  and  this  was  caused  by  the 
running  of  his  team.  We  must  also  assume  that  the  team 
would  not  run  away  unless  frightened,  but  it  is  evident  to  any 
one  that  a  failure  to  ring  the  bell  or  sound  the  whistle  was  not 
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a  cause  from  which  the  team  could  be  frightened.  The  team 
undoubtedly  took  alarm  at  the  movement  and  noise  of  the 
approaching  train,  but  it  has  been  held  in  many  cases  that  a 
railway  company  is  not  liable  for  injuries  caused  by  a  horse 
being  frightened  by  the  ordinary  noise  of  an  approaching  train 
near  the  highway  on  which  such  horse  was  being  driven. 
Railroad  Co.  v.  Roberts  (Neb.)  91  N.  W.  707,  and  authorities 
cited.  In  Walters  v.  Railway  Co.,  104  Wis.  251,  80  N.  W.  451, 
15  Am.  &  Eng.  R.  Cas.,  N.  S.,  606,  in  which  the  facts  were 
much  the  same  as  in  the  case  at  bar, — the  only  difference 
being  that  the  negligence  charged  was  the  neglect  of  the  flag- 
man  stationed  at  the  crossing  to  give  a  signal  of  the  approach 
of  a  train,  while  here  the  negligence  charged  is  that  the  com- 
ing of  the  train  was  not  signaled  by  the  bell  or  whistle, — the 
court  said:  ''The  failure  of  the  flagman  at  a  street  crossing 
to  give  warning  of  the  approach  of  a  train  which  stopped 
before  reaching  the  street  would  not  render  the  company  lia- 
ble for  injuries  receixed  by  a  traveler  as  a  result  of  his  team 
becoming  frightened  at  the  train. ' '  In  this  case  there  is  no 
pretext  that  the  defendant's  engine  came  in  contact  with  the 
plaintiff's  team  or  wagon.  The  evidence  is  conclusive  that 
the  distance  between  them  was  200  feet  or  more,  and  that  the 
accident  occurred  from  the  team  taking  fright  at  the  ordinary 
operation  of  the  train  in  the  ordinary  and  usual  manner.  The 
authorities  are  uniform  that  a  railroad  company  is  not  respon- 
sible for  damages  occasioned  from  such  a  cause. 

We  think  that  the  order  of  the  district  court  was  right,  and 
therefore  recommend  the  affirmance  of  the  judgment. 

AMES  and  ALBERT,  CC,  concur. 

PER  CURIAM.     For  the  reasons  stated   in  the  foregoing 
opinion,  the  judgment  of  the  districj  court  is  affirmed. 


Sawdey  Vi  Spokane  Falls  &  N.  Ry.  Co. 

{Supreme  Court  of  Washington^  Dec,  6,  /po'2,) 

[70  Pac.  Kep.  972.  ] 

Trsatmant  of  Injured  Employee— Contract. 

In  an  action  against  a  railroad  company  for  injuries  from  unskiU- 
fnl  treatment  of  an  employee  by  defendant's  surgeon  for  injuries  re- 
ceived by  the  employee  after  he  had  finished  his  work  and  was  going 
bome,  evidence  held  to  require  submission  to  the  jury  of  the  issue  as 
to  whether,  by  the  contract  of  employment,  and  retention  of  a  part 
of  the  employee's  salary  for  a  * 'hospital  fund,"  the  company  con- 
tracted to  treat  employees  for  all  injuries,  or  only  those  received  in 
the  coarse  of  their  employment. 

Seme— Same— M  a  I  practi  ce. 

A  railroad  company  retained  a  part  of  the  salaries  of  its  employees 
for  a  hospital  fund,  and  never  informed  its  employees  that  it  would 
treat  them  only  for  injuries  in  the  course  of  their  employment.  An 
employee  was  injured  while  i^oing  home  after  work,  and  was  taken 
to  the  company's  hospital  and  treated,  without  being  told  that  the 
company  only  engaged  to  treat  for  injuries  in  the  course  of  employ- 
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ment,  and  wis  treating  him  gratuitonsly :  fuld,  in  a  suit  by  the  em- 
ployee for  malpractice  of  the  company's  surgeon,  that  the  railroad 
company  was  estopped  to  claim  that  it  was  only  required  to  treat  for 
injuries  in  the  course  of  employment,  and  was  treating  plaintiff  as  a 
charity. 

Charitable  Treatment— Estoppel. 

Under  the  express  provisions  of  2  Ballinger's  Ann.  Codes  &  St.  { 
6012,  a  party  is  entitled  to  contradict  answers  to  interrogatories  in- 
troduced by  him. 

Same — Sanrte- Liability. 

A  corporation  which  contracts,  for  a  consideration,  to  treat  its  em- 
ployees for  any  injury  they  may  receive  while  in  its  employ,  is  liable 
for  the  malpractice  of  a  surgeon  employed  by  it. 

Malpractice— Sufficiency  of  Evidence. 

In  an  action  by  an  employee  of  a  railroad  company  against  the 
company  for  malpractice  of  a  surgeon  employed  by  the  company  to 
treat  its  injured  employees,  evidence  considered,  and  held  sufficient 
to  require  submission  to  the  jury  of  the  issue  as  to  whether  there  was 
in  fact  any  malpractice. 

Appeal  from  superior  court,  Spokane  county ;  Leander  H. 
Prather,  Judge. 

Action  by  Fred  Sawdey  against  the  Spokane  Falls  & 
Northern  Railway  Company.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.     Reversed. 

See  67  Pac.  1094. 

Barnes  &  Latimer;  for  appellant. 

Will  H.  Thompson  and  M.  J.  Gordon,  for  respondent. 

FULLERTON,  J.  The  appellant  brought  this  action 
against  the  respondent  to  recover  damages  alleged  to  have 
been  suffered  by  him  because  of  the  unskillful  and  negligent 
manner  in  which  he  was  treated  for  a  fracture  in  the  lower 
third  of  the  femur  of  his  left  leg  by  the  respondent's  surgeon. 
On  the  trial  at  the  close  of  the  appellant's  case  the  respondent 
interposed  a  challenge  to  the  legal  sufficiency  of  the  evidence, 
which  challenge  the  trial  court  sustained ;  taking  the  case 
from  the  jury,  and  directing  a  judgment  for  the  respondent. 
The  challenge  was  based  upon  two  grounds:  (i)  That  the 
respondent  undertook  to  treat  the  appellant  gratuitously,  and 
is  liable  only  for  the  failure  to  use  ordinary  care  in  selecting 
the  surgeon,  and  that  there  was  no  evidence  tending  to  show 
that  it  had  been  negligent  in  selecting  the  surgeon;  and 
(2)  that  there  was  no  evidence  that  the  surgeon  selected  treated 
the  appellant  in  a  negligent  or  unskillful  manner. 

The  facts  bearing  upon  the  first  ground  of  challenge  are 
substantially  these :  The  respondent  is  a  railway  company, 
and  the  appellant  was  one  of  its  employees.  The  appellant 
was  injured  by  falling  over  a  low  switch  stand  in  the  yard  of 
another  railway  company  while  on  his  way  from  his  place  of 
employment  to  his  home  after  quitting  his  work  for  the  day. 
He  was  immediately  taken  to  the  hospital  with  which  the  re- 
spondent had  arranged  for  the  care  of  its  injured  employees, 
and  there  placed  under  the  treatment  of  the  respondent's 
surgeon.     The  appellant   had  been  in  the  employ  of  the  re- 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S        285 

Sawdey  v.  -Spokane  Falls  &  N.  Ry.  Co 

spondent  for  some  zi  years.  During  that  time  the  respondent 
had  deducted  monthly  from  his  wages  certain  fixed  sums, 
based  on  the  amount  paid  him,  which  it  had  retained  and 
credited  on  its  books  to  its  hospital  fund.  There  was  no  special 
contract  entered  into  between  the  appellant  and  the  respond- 
ent defining  the  respondent's  undertaking  in  consideration  of 
these  deductions,  nor  was  it  shown  whether  or  not  the  appel- 
lant had  rules  applicable  thereto.  The  appellant  testified 
that  he  made  no  objection  to  the  company's  making  such  de- 
ductions, and  that  nothing  was  ever  said  to  him  concerning  its 
purpose  in  so  doing,  but  that  it  was  the  custom  of  all  railroad 
companies  of  which  he  had  knowledge  to  make  such  deduc- 
tions, and  that  he  understood  that  he  was  entitled,  in  con- 
sideration thereof,  to  hospital  accommodations  and  medical 
and  surgical  treatment  at  the  respondent's  expense  for  any 
sickness  he  should  have  or  any  injury  he  should  receive  while 
in  the  company's  employ.  It  was  shown  that  the  company 
made  like  deductions  from  the  wages  of  all  of  its  employees ; 
that  these  deductions  exceeded  by  a  considerable  sum  the 
amount  expended  in  the  care  of  its  sick  and  injured  em- 
ployees; that,  while  a  separate  account  of  the  fund  was  kept  on 
the  books  of  the  company,  the  fund  itself  was  not  kept 
separate  from  the  company's  general  fund,  but  was  com- 
mingled therewith,  and  used  in  the  transaction  of  the  general 
business  of  the  company ;  and  that  the  amount  of  the  account^ 
as  shown  on  its  books,  was,  to  use  the  language  of  one  of  its 
officers,  "voluntarily  reduced  at  one  time."  It  was  shown, 
also,  that  the  respondent  had  treated  others  of  its  employees 
who  had  become  sick  and  injured  while  in  its  employ,  with- 
out question  as  to  the  cause  or  source  of  the  sickness  or  injury ; 
and  certain  of  these  testified  that  their  understanding  of  the 
respondent's  undertaking  was  as  the  appellant  had  testified. 
The  respondent,  however,  in  answer  to  certain  interrogatories 
propounded  to  it  by  the  appellant  at  the  commencement  of 
his  action,  stated  that  it  undertook  to  treat  only  such  of  its 
employees  as  should  be  injured  in  the  course  of  their  employ- 
ment, and  that,  while  it  had  treated  certain  of  them  for 
injuries  not  so  received,  it  had  done  so  voluntarily, — not  be- 
cause it  was  obligated  to  do  so.  The  respondent's  contention 
that  it  undertook  gratuitously  to  treat  the  appellant  is  rested 
first  upon  the  fact  that  the  appellant  was  injured  after  he  had 
ceased  his  work  for  the  day,  and  the  claim  that  there  was  no 
evidence  that  it  contracted,  for  a  consideration,  to  treat  him 
for  an  injury  so  received.  But  it  seems  to  us  that  unless  its 
answer,  to  the  effect  that  it  undertook  to  treat  only  such  of  its 
employees  as  should  be  injured  in  the  course  of  their  employ- 
ment, is  to  be  taken  as  conclusive,  there  was  here  some  evi- 
dence from  which  the  jury  might  have  found  that  its  liability 
was  not  thus  limited.  The  respondent  may,  it  is  true,  fix  the 
terms  upon  which  it  will  receive  any  one  into  its  service. 
This  it  may  do  by  special  contract,  or  by  general  rules  called 
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to  the  attention  of  those  seeking  employment  in  its  service; 
but,  in  the  absence  of  such  special  contract  or  general  rules, 
the  contract  is  such  as  the  law  implies  from  the  acts  of  the 
parties  and  the  surrounding  circumstances,  and  cannot  be 
governed  by  any  secret  or  undisclosed  limitations  either  of 
the  parties  may  have  in  mind.  Here  the  acts  of  the  parties, 
the  surrounding  circumstances,  and  the  conduct  of  the  appel- 
lant with  relation  to  the  fund  collected,  are  as  much  consistent 
with  the  idea  of  contract  to  treat  the  employees  for  injuries 
received  in  whatsoever  manner,  as  it  is  of  one  to  treat  only  for 
injuries  received  in  a  particular  way ;  and  the  question  was 
therefore  one  for  the  jury,  and  not  the  court.  But  there  is 
another  ground  for  requiring  the  question  to  be  submitted  to 
the  jury:  There  was  evidence  tending  to  show  that  the  re- 
spondent had  never  made  it  known  that  it  claimed  that  its 
contract  was  only  to  treat  its  employees  for  injuries  received 
by  them  in  the  course  of  their  employment.  It  had  always, 
so  far  as  shown,  acted  to  the  contrary.  It  took  the  appellant 
to  its  hospital  and  entered  upon  his  treatment  without  inform- 
ing him  that  its  contract  was  limited,  or  that  it  claimed  to  be 
treating  him  gratuitously.  Clearly,  on  the  principle  of 
estoppel,  it  ought  not  to  be  heard  now  to  say,  in  order  to 
escape  liability  for  malpractice,  that  it  was  only  extending  to 
him  a  charity.  Nor  was  the  answer  to  the  interrogatory  con- 
clusive of  the  question  of  the  respondent's  liability,  although 
introduced  in  evidence  by  the  appellant.  Answers  to  inter- 
rogatories are  in  the  nature  of  admissions.  While  the  party 
calling  for  them  may  put  them  in  evidence  for  the  admissions 
they  contain,  he  is  no  more  bound  by  their  statements  against 
his  interest  than  he  is  bound  by  the  statements  of  a  witness 
he  may  call,  and  who  may  testify  in  part  against  his  interest. 
He  can  still  introduce  evidence  contradictory  of  such  state- 
ments, and  leave  it  to  the  jury  to  determine  wherein  the  truth 
lies.  Moreover,  the  right  to  contradict  answers  to  interroga- 
tories, though  introduced  by  the  party  calling  for  them,  is 
expressly  granted  by  statute.  2  Ballinger's  Ann.  Codes  &  St 
§6oi2;  Denny  V.  Sayward,  lo  Wash.  422,  39  Pac.  119. 

The  second  ground  is  that  the  evidence  is  insufficient  to 
make  a  case  for  the  jury,  under  the  rule  of  Richardson  v. 
Coal  Co.,  10  Wash.  648,  39  Pac.  95.  This  claim  is  founded 
upon  the  concluding  part  of  the  opinion  in  that  case,  where 
this  language  is  used:  ^' But,  suppose  the  contention  of  the 
respondent  to  be  true, — that  the  appellant  so  conducted  itself 
that  it  caused  the  respondent  to  believe  that  it  was  furnishing 
to  him  surgical  treatment,  and  that  it  is  estopped  from  deny- 
ing that  such  was  the  fact;  does  it  follow,  under  the  facts  of 
this  case,  that  it  is  liable  for  the  malpractice  of  the  physician.' 
We  think  it  does  not.  This  hospital  was  maintained  and  the 
physician  provided  for  the  sole  purpose  of  relieving  sick  and 
injured  employees,  without  expense  to  them,  and  without 
any  intention  on   the  part  of  the  company  of  making  any 
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profit  out  of  the  undertaking.  It  was  therefore  a  charitable 
institution,  and  it  was  supported  by  the  contributions  of  em- 
ployees, and  carried  on  in  their  interests.  And  if  the  com- 
pany did  employ  the  physician,  as  claimed  by  respondent, 
to  look  after  and  treat  the  sick  and  injured,  it  is  not  liable  for 
his  negligence,  but  is  responsible  only  for  want  of  ordinary 
care  in  selecting  him.  *  *  But  it  must  not  be  overlooked  that 
this  expression  had  reference  solely  to  the  facts  shown  in  the 
record  then  before  the  court.  In  a  previous  part  of  the  opin- 
ion the  court  stated  that  there  was  positive  testimony  to 
the  effect  that  the  coal  company  had  no  physician  in  its  em- 
ploy, and  maintained  no  hospital ;  that  the  doctor  whose  mal- 
practice was  complained  of  was  actually  employed  by  a 
committee  of  the  employees  who  contributed  the  funds;  that 
the  hospital  where  the  injured  employee  was  treated  was  under 
the  control  of  the  same  committee ;  that  the  respondent  in 
that  case  knew  that  there  was  a  doctor  at  the  company's 
mines,  and  some  kind  of  a  hospital,  and  concluded  from  those 
facts  that  the  company  had  contracted  to  furnish  him  the  priv- 
ileges of  a  hospital  and  the  service  of  a  physician.  In  such  a 
case  it  was,  perhaps,  proper  to  say  that,  conceding  the  com- 
pany was  estopped  to  deny  that  it  employed  the  physician,  it 
could  be  held  only  for  want  of  care  in  selecting  him,  for  the 
hospital  seems  not  to  have  been  under  the  company's  control, 
and  the  court  expressly  states  that  there  was  no  intent  on  the 
part  of  the  company  to  make  a  profit  out  of  the  undertaking. 
In  reality,  therefore,  the  company  was  merely  a  trustee  of  the 
fund.  In  the  case  before  us  it  is  conceded  that  there  was 
some  form  of  contract,  the  evidence  being  in  dispute  only  as 
to  its  extent.  Furthermore,  the  employees  here  have  nothing 
to  do  with  the  hiring  of  the  surgeon  or  with  the  maintenance 
of  the  hospital;  nor  is  the  respondent,  in  any  sense,  a  trustee 
of  the  fund  it  collects.  All  of  the  surplus  over  and  above  the 
cost  of  treating  its  employees  inures  to  its  benefit,  and  it 
recognizes  no  responsibility  to  account  for  it  to  any  one. 
There  is  therefore  in  this  case  both  the  element  of  contract  and 
profit,  and  if  there  were  no  other  differences,  this  alone  would 
distinguish  the  cases.  But  the  case  in  question  was  before 
this  court  three  times,  and  from  the  several  opinions  filed  it 
can  be  gathered  that  the  court  did  not  intend  to  lay  down  the 
broad  rule  the  respondent  contends  for.  In  the  first  opinion 
(6  Wash.  52,  32  Pac.  1012,  20  L.  R.  A.  338)  this  language  was 
used:  "If,  on  the  other  hand,  the  company  was  conducting  a 
hospital,  with  its  own  physician,  for  the  purpose  of  deriving 
profit  therefrom,  or  if  it  contracted  with  the  appellant  to  fur- 
nish him  with  the  services  of  a  competent  physician,  and  to 
properly  treat  him  in  case  of  an  injury,  it  would  be  liable  for 
the  negligence  or  want  of  skill  of  its  physician  in  attending 
him."  On  the  second  appeal  the  opinion  in  consideration 
was  delivered.  On  the  third  appeal  (18  Wash.  368,  51  Pac. 
402,  1046)  it  was  said  that  the  case  was  really  reversed  on  the 
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second  appeal  because  testimony  irrelevant  to  the  issues  had 
been  admitted  on  the  trial.  The  only  inference  that  can  be 
drawn  from  this  is  that  the  court  concluded  on  the  second 
hearing  that  there  was  not  sufficient  evidence  to  justify  a  find- 
ing on  the  part  of  the  jury  that  the  company  was  conducting 
a  hospital  for  the  purpose  of  deriving  a  profit  therefrom,  or 
that  it  had  contracted  to  treat  the  injured  employee  for  his 
injury^  It  is  not  authority  for  the  broad  proposition  that  an 
employer,  where  he  maintains  a  hospital  for  profit,  or  con- 
tracts, for  a  consideration,  to  treat  his  sick  and  injured  em- 
ployees, is  not  liable  for  the  malpractice  of  the  physician  or 
surgeon  he  employs,  notwithstanding  he  exercised  due  care 
in  the  selection  of  such  physician  or  surgeon.  On  the  con- 
trary, the  case,  as  a  whole,  is  authority  for  the  opposite  con- 
tention, and  if  in  this  case  the  respondent  did  contract,  for  a 
consideration,  to '  treat  its  employees  for  any  injury  they 
might  receive  while  in  its  employ,  it  is  liable  for  the  mal- 
practice of  the  surgeon  employed  to  treat  the  appellant ;  and 
this  question,  as  we  say,  should  have  been  submitted  to  the 
jury. 

Was  there  any  evidence  of  malpractice  on  the  part  of  the 
surgeon.?     The  appellant,  after  being  taken   to  the  hospital, 
was  taken   in  charge  by    the    respondent's  surgeon.     The 
surgeon  reduced  the  fracture,  and  bandaged  to  the  leg,  to  hold 
the  fractured  bones  in  place,   a  long  splint,   reaching  from 
under  the  arm   to  the  foot ;  placing  the   leg,   after  being  so 
treated,    between    small  sand   bags;  using  no  extension   or 
counter  extension  appliances.    It  was  testified  by  one  of  the  wit- 
nesses that  the  surgeon  stated  at  the  time   that  this  treatment 
was  only  temporary,  and  that  he  would  permanently  fix  it  in  the 
morning,  but  that  in  the  morning,  after  an  examination,    he 
concluded  that  it  was  well  enough  as  it  was,  and  left  it  in  that 
condition  for  some  three  weeks.     It  further  appeared  that  at 
the  end  of  that  time  the  surgeon  removed  the  splint,  but  im- 
mediately replaced  it,  leaving  it  on  the  leg  for  some  two  weeks 
more;  that  he  then  removed  the  splint  permanently,  telling 
the   patient  to   use  the  leg  as  much   as  possible ;  that   the 
patient  did  attempt  to  comply  with  the  doctor's  directions, 
but  found  he  could  not  bear  any  weight  upon  the  leg, — could 
not  bear  to  have  it  hang  down,  or  even  touch  it   upon  the 
floor;  that  the  doctor  thereupon   put   it  in  a  plaster  of   paris 
cast,  whereupon  the  patient  was  taken  to  his  home,  where  he 
remained  in  bed  some   lo  days  more,  when  the  cast  was  re- 
moved.    The  leg  at  that   time   proved  to  be  very  crooked, — 
**bowed  like  a  barrel  stave,"  as  a  witness  expressed  it;  the 
foot  of  the  injured  leg  reaching  only  to  the  ankle  of  the  other. 
A  consultation  with  other  physicians  was  then  held,  when  it 
was  decided  that  a  further  operation  was  necessary.     The 
appellant  was  then   taken    back  to  the    hospital,   the  leg 
straightened  and  dressed  with  suitable  splints,  and  ati  exten- 
sion appliance  applied  thereto.     The  patient  then  remained 
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in  the  hospital  for  six  weeks  more,  when  the  splints  were  re- 
moved, and  the  leg  placed  in  a  plaster  of  paris  cast,  which 
was  left  thereon  some  ten  weeks.  When  this  was  removed 
the  leg  was  found  to  be  somewhat  shrunken  in  size,  something 
like  an  inch  shorter  than  the  other,  and  the  knee  joint  affected ; 
not  locking  or  catching  as  it  should,  so  that  when  walking  it 
falls  back  out  of  a  proper  line  some  three  or  four  inches.  It 
was  testified  by  the  two  expert  witnesses  called  by  the  appel- 
lant that  a  fracture  such  as  the  appellant  had,  being  an  oblique 
fracture  in  the  lower  third  of  the  femur,  was  a  difficult  one  to 
treat,  owing  to  the  difficulty  of  maintaining  the  fragments  in 
their  proper  position ;  that  there  were  several  methods  used  in 
practice,  and  sanctioned  by  authority,  for  treatment  of  such 
fractures;  and  that  from  any  of  them  bad  results  were  not 
uncommon.  It  was  testified,  also,  that  a  shortening  of  the  leg 
was  to  be  expected, 'that  a  shrinking  of  the  limb  was  almost  a 
necessary  consequence,  and  that  the  affection  of  the  knee  joint 
was  not  an  evidence  of  bad  surgery.  They  also  said,  in  effect, 
that  the  final  result  in  the  appellant's  case  was  not  worse  than 
might  have  been  expected  from  the  nature  of  the  injury.  One 
of  the  witnesses,  on  cross-examination,  said  that  the  treat- 
ment of  the  injury  applied  by  the  first  surgeon  was  sanctioned 
by  some  authority,  and  that  he  thought  he  had  seen  very 
good  results  obtained  by  such  treatment ;  the  other,  that  it  was 
not  the  usual  method  of  treating  oblique  fractures  of  the 
femur  in  an  adult  person;  that  in  such  cases  it  is  difficult  to 
hold  the  fracture  in  place  or  prevent  curvature,  and  that  ex- 
tension and  counter  extension  appliances  are  usually  employed 
for  these  reasons;  that  there  were  no  splints  known  that  would 
overcome  the  ordinary  contraction  of  the  muscles  in  an  adult 
muscular  person ;  and  that,  the  more  muscular  a  patient  is, 
the  more  difficult  it  is  to  overcome  or  prevent  such  contrac- 
tion. It  was  also  shown  that  the  respondent  at  the  time  of 
the  injury  was  about  30  years  of  age,  was  unusually  muscular, 
and  that  he  had  theretofore  always  enjoyed  good  health.  It 
was  on  this  branch  of  the  case  that  the  trial  judge  sustained  the 
challenge  of  the  respondent  to  the  sufficiency  of  the  evidence. 
From  his  remarks  when  passing  upon  the  motion,  it  would 
seem  that  he  reached  this  conclusion  from  the  fact  that  the 
appellant's  expert  witnesses  testified  that  bad  results  were  lia- 
ble to  follow  from  this  character  of  injury,  no  matter  how 
skillfully  the  injury  may  be  treated,  and  that  the  results  finally 
obtained  were  not  worse  than  might  have  been  expected. 
But  it  seems  to  us  that  this  is  not  conclusive  of  the  re- 
spondent's liability.  To  secure  the  result  finally  obtained,  the 
appellant  was  obliged  to  submit  to  a  second  operation,  with 
its  accompanying  dangers,  delay  in  recovery,  and  consequent 
pain  and  suffering.  This  was  claimed  as  an  element  of  dam- 
age in  the  complaint ;  and,  if  it  was  made  necessary  by  the 
maltreatment  of  the  surgeon  first  in  charge,  it  can  be  recov- 
ered for,  no  matter  how  successful  the   final  operation  was. 

6  R  R  R— 19 
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The  contract  implied  by  law  from  the  mere  employment  of  a 
surgeon  is  that  he  will  treat  the  injury  he  is  employed  to  treat 
with  ordinary  diligence  and  skill.  This  requires  that  he  bring 
to  its  treatment  such  a  degree  of  skill  and  diligence  as  surgeons 
practicing  in  the  same  general  neighborhood,  in  the  same  line 
of  practice,  ordinarily  have  and  exercise  in  like  cases.  He 
must  not  experiment  in  his  treatment  of  the  injury.  On  the 
contrary,  if  he  desires  to  avoid  liability  for  his  mistakes,  he 
must  treat  it  in  some  method  recognized  and  approved  by  his 
profession  as  most  likely  to  produce  favorable  results.  If 
there  be  more  than  one  of  these  applicable  to  the  particular 
case  in  hand,  he  is  not,  of  course,  liable  for  an  honest  mistake 
of  judgment  in  his  selection  of  the  method;  but  if  bad  results 
follow,  and  liability  therefor  is  to  be  avoided,  it  must  appear 
that  the  treatment  applied  was  approved  and  recognized,  as 
well  as  that  it  was  pursued  with  ordinary  diligence  and 
skill.  Here  the  evidence  does  not  fully  meet  these  require- 
ments. While  one  of  the  surgeons  does  say  that  the  treat- 
ment first  applied  was  approved  by  some  authority,  and  that 
he  had  seen  good  results  follow  from  it,  he  does  not  say  that  it 
was  the  usual  method  of  treating  such  fractures,  or  that  he 
approved  of  the  practice  in  any  case.  Much  less  does  he  say 
that  it  was  proper  treatment  for  the  case  in  hand.  He  was 
one  of  the  consulting  surgeons  who  advised  the  second  opera- 
tion, and  the  one  who  seems  to  have  had  it  in  charge.  It  is 
worth  noticing,  at  least,  that  he  did  not,  in  his  treatment  of 
the  injury,  pursue  the  treatment  adopted  by  the  first  surgeon; 
and  it  will  be  remembered  that  the  other  surgeon  testified 
unqualifiedly  that  it  was  not  the  usual  method  of  treatment, 
and  that  the  surgeon  in  charge  seems  to  have  been  of  the 
opinion,  on  first  thought,  that  the  treatment  was  not  sufficient 
for  the  particular  injury.  The  fact,  also,  that  a  second  opera- 
tion was  necessary,  to  obtain  the  results  finally  obtained,  is 
some  evidence  that  the  original  attempt  was '  not  performed 
with  that  degree  of  skill  which  a  surgeon  ordinarily  brings  to 
the  treatment  of  such  an  injury.  On  the  whole,  therefore, 
we  think  there  was  some  substantial  evidence  to  the  effect  that 
the  appellant  had  been  subjected  to  unnecessary  danger,  delay 
in  recover}',  and  pain  and  suffering,  and  that  for  these  injuries 
he  was  entitled  to  recover. 

In  view  of  the  line  of  argument  pursued  in  the  appellant's 
brief,  and  the  fact  that  the  cause  must  be  remanded  for  a  new 
trial,  it  is  well  to  say  the  respondent  did  not,  by  its  contract, 
undertake  to  effect  a  cure  of  the  appellant's  injury,  or  restore 
his  broken  limb  to  its  normal  condition.  It  was  in  no  wise 
responsible  for  the  original  injur}%  and  it  undertook  only  to 
bring  to  its  treatment  that  ordinary  diligence  and  skill  which 
surgeons  usually  exercise  in  similar  cases;  and,  if  it  did  this, 
it  is  not  responsible  for  the  results.  But  if  it  did  not  so  treat 
it,  it  is  responsible  only  for  the  injury  its  failure  to  do  so  en- 
tailed, not  for  the  injury  as  a  whole.     Its  liability  is  measured 
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by  fts  own  dereliction  of  duty,  not  for  everything  the  appel- 
lant may  have  lost  or  suffered  because  of  the  accident.  It  is 
well  to  say,  also,  that  what  we  have  said  concerning  the  evi- 
dence is  not  to  be  taken  as  conclusive  of  the  questions  dis- 
cussed What  we  mean  is  that  the  evidence  presents  questions 
upon  which  the  appellant  was  entitled  to  the  judgment  of  the 
jury  whether  or  not  he  had  suffered  a  damage  at  the  hands  of 
the  respondent,  not  that  his  right  of  recovery  is  conclusively 
established. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial. 

REAVIS,  C.  J.,  and  MOUNT,  DUNBAR,  and  ANDERS, 
JJ.,  concur. 


Atlantic  &  D.  Ry.  Co.  v.  West. 

■ 

{Supreme  Court  of  Appeals  of  Virg^inia,  Dec.  ri^  igo2,) 

[42  &  E.  Rep.  914.] 

Appliances — Duty  of  Master.* 

It  is  the  duty  of  a  master  to  use  ordinary  care  to  provide  reason- 
ably safe  machinery  and  appliances  for  the  use  of  his  servants. 

Sime—  Evidence. 

In  an  action  by  a  servant  for  personal  injuries,  evidence  held  not 
to  show  a  want  of  ordinary  care  on  the  part  of  a  master  in  the  con- 
strnctioD  of  a  platform  by  the  giving  way  of  which  the  servant  was 
injured,  where  the  defect  could  not  have  been  discovered  by  most 
careful  inspection. 

Error  to  circuit  court,  Norfolk  county. 

Action  by  S.  B.  West  against  the  Atlantic  &  Danville  Rail- 
way Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

A.  P.  Thom,  for  plaintiff  in  error. 

R.  C.  Marshall  and  C.  W.  Coleman,  for  defendant  in  error. 

KEITH,  P.  S.  B.  West  was  employed  as  station  master 
at  Shoulder's  Hill,  on  the  line  of  the  Atlantic  &  Danville 
Railway,  and  sustained  an  injury  by  a  fall  from  the  platform 
onthe20th  of  March,  1 891,  for  which  he  brought  suit,  and 
upon  a  demurrer  to  the  evidence  the  jury  rendered  a  verdict  in 
his  favor  for  $750,  for  which  the  court  gave  him  a  judgment, 
and  the  case  is  before  us  upon  a  writ  of  error  awarded  upon 
the  petition  of  the  railway  company. 

West  had  been  in  the  employment  of  the  plaintiff  in  error  as 
station  master  at  the  place  where  he  received  his  injury  for 
about  seven  years.  There  was  upon  one  side  of  the  depot 
building  the  main  line  of  the  railroad.  Upon  the  opposite 
side  was  a  switch,  and  the  building  and  the  convergence  of  the 
switch  and  main  line  formed  a  small  triangle,    which  was 

*See  foot-note  appended  to  Atchison,  T.  &  S.  F.  Ry.  Co.  v.    King- 
»cott  (Kan.),  4  R.  R.  R.  528,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  528. 
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occupied  by  a  platform  about  si  feet  in  height.  Eighteen 
months  or  two  years  before  the  accident  a  part  of  this  plat- 
form had  been  cut  off,  leaving  a  passageway  about  2^  feet  in 
width,  supported  by  planks  fastened  to  two  sills,  the  ends  of 
the  planks  furthest  from  the  building  projecting  over  the  sills 
from  3  to  6  inches.  At  the  time  of  the  accident  West  was  pass- 
ing along  this  passageway  from  one  side  of  the  building  to  the 
other  in  discharge  of  his  duty,  and,  stepping  upon  the  end 
of  one  of  the  planks,  it  tilted  up,  and  '  he  fell  to  the  ground, 
broke  an  arm,  and  strained  one  of  his  hips.  The  plank  was 
about  lo  inches  in  width  and  about  2  inches  in  thickness. 
There  was  nothing  in  the  appearance  of  the  platform  to  indi- 
cate that  it  was  out  of  repair,  or  to  give  any  warning  of 
danger.  In  the  plank  there  was  one  nail  hole,  and  another 
hole  into  which  it  seemed  there  had  been  an  effort  to  drive  a 
nail,  which  had  not  penetrated  more  than  li  inches;  at  least 
it  had  not  gone  through  the  plank.  The  evidence  is  not  satis- 
factory as  to  whether  a  nail  had  ever  penetrated  the  sill  so  as 
to  attach  the  plank  to  it,  and  a  jury  would  perhaps  have  been 
warranted  in  finding,  if  that  were  essential  to  their  verdict, 
that  it  had  not  been  nailed  down  at  the  time  of  its  construc- 
tion. The  platform  had  been  originally  constructed  some 
years  before  the  accident.  It  had  been  remodeled,  and  cut 
down  about  i8  months  or  2  years  before  the  accident.  Dur- 
ing all  that  period  it  had  been  in  constant  use,  and-was 
apparently  well  constructed  and  in  good  repair. 

It  is  the  duty  of  the  railroad  company  to  exercise  ordinary 
care  to  furnish  a  reasonably  safe  place  to  its  employees  in 
which  to  perform  their  duties.  **It  is  a  general  rule  of  law  of 
master  and  servant,  repeatedly  laid  down  by  this  court,  that 
the  master  shall  use  ordinary  care  and  diligence  to  provide 
reasonably  safe  and  suitable  machinery  and  appliances  for  the 
use  of  the  servant,  and  the  master  will  be  held  liable  for  an 
injury  to  the  servant  which  results  Trom  the  omission  to  exer- 
cise such  care  and  diligence."  Railway  Co.  v.  Mauzy,  98  Va, 
696,  37  S.  E.  285 ;  Bertha  Zinc  Co.  v.  Martin's  Adm'r,  93  Va. 
791,  22  S.  E.  869;  Robinson's  Adm'r  v.  Dininny,  96  Va.  41, 
30  S.  E.  442 ;  and  Wheel  Co.  v.  Chalkley,  98  Va.  62,  34  S.  E, 
976. 

During  the  year  in  which  that  platform  had  been  in  exist- 
ence it  had  been  in  daily  use,  and  had  been  walked  upon  in 
safety  by  perhaps  thousands  of  people.  One  of  the  witnesses 
for  the  plaintiff  says  that  he  had  perhaps  crossed  it  more  than 
100  times,  and  the  plaintiff  himself  had  crossed  it  more  fre- 
quently than  any  one  else.  Under  such  circumstances  we 
cannot  say  that  ordinary  care  was  not  exercised  in  its  construc- 
tion to  provide  a  reasonably  safe  place  for  those  whose  duties 
were  to  be  performed  in  connection  with  it.  It  seems  from 
the  evidence,  as  we  have  already  remarked,  that  there  was 
nothing  about  the  appearance  of  this  platform  at  the  point 
where  the  accident   occurred  to  excite  any  suspicion   of  a. 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S        293 

Callahan  v,  St.  Lonis,  etc.,  Ry.  Co 

lurking  danger,  but  that  it  was  a  defect  which  would  not  have 
been  disclosed  to  the  most  careful  inspection ;  and  any  other 
conclusion  upon  this  branch  of  the  case  would  6nly  have  the 
effect  of  involving  the  defendant  in  error  in  the  imputation  of 
contributory  negligence,  for  under  the  rules  of  the  company 
it  was  his  duty  to  keep  himself  advised  as  to  the  depot,  plat- 
form, and  grounds  belonging  to  the  company,  and  report  upon 
their  condition. 

Upon  th6  whole  case  we  are  of  opinion  that  there  is  error 
in  the  judgment  of  the  circuit  court,  for  which  it  should  be 
reversed. 


Callahan  v.  St.  Louis  Merchants'  Bridge  Terminal 

Ry.  Co. 

{Supreme  Court  of  Missouri^  Dec,  lOy  /909,) 
[71  S.  W.  Rep.  208.] 

timployers'  Liability  Act— Application. 

Rev.  St.  1899,  {  2873,  provides  that  every  railroad  corporation  in 
the  state  shall  be  liable  for  all  damages  sustained  by  any  servant 
''while' engaged  in  the  work  of  operating  such  railroad  by  reason  of 
the  negligence  of  any  other  agent  or  servant  thereof"  :  held,  that  it 
was  not  limited  in  its  application  to  servants  of  the  railroad  company 
actnally  engaged  in  the  operation  of  trains  thereon,  but  included  all 
servants  whose  work  was  directly  necessary  for  the  running  of  trains 
over  a  track,  and  therefore  it  included  section  hands  engaged  in  re- 
pairing the  road. 

Same— Same. 

The  statute,  as  so  construed,  is  not  unconstitutional,  as  sub- 
jecting railroad  companies  to  a  liability  to  their  employees  not  im- 
posed on  other  persons  or  companies  under  similar  conditions. 

Same— Railroad  Work. 

Where  a  section  hand  was  stationed  in  the  street  below  defendant's 
railroad  track  to  warn  other  members  of  the  section  gang  when  It 
was  safe  for  them  to  throw  ties  taken  from  the  railroad  into  the 
street,  and  to  warn  pedestrians,  and  to  remove  the  ties  from  the 
atreet,  and  such  section  hand  was  injure<l  by  being  struck  by  a  tie 
neglij^ently  thrown  by  the  gang  without  being  notified  that  it  was 
safe  to  do  so,  while  he  was  engaged  in  removing  a  child  from  a  place 
of  danger  in  the  street,  such  section  hand  **was  engaged  in  the 
work  of  operating  such  railroad,"  within  Rev.  St.  1899,  f  2873. 

Robinson,  J.,  dissenting. 

In  banc.  Appeal  from  St.  Louis  circuit  court;  Franklin 
Ferris,  Judge. 

Action  by  Thomas  Callahan  against  the  St.  Louis  Mer- 
chants' Bridge  Terminal  Railway  Company.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.     Affirmed. 

The  following  is  the  opinion  in  division  No.  i : 

MARSHALL,  J.  This  is  an  action  predicated  upon  section 
2^73»  Rev.  St.  1899,  for  damages  for  personal  injuries,  by  the 
plaintiff,  an  employee  of  the  defendant,  alleged  to  have  been 
received  in  consequence  of  the  negligence  of  the  plaintiff's 
lellow  servants,  employees  of  the  defendant.     The  plaintiff 
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recovered  a  judgment  for  $6,500  in  the  circuit  court,  and  the 
defendant  appealed. 

The  pertinent  allegations  of  the  petition  are  as  follows: 
*'That  the  defendant  was  a  corporation,  and  operated  a  rail- 
road in  the  state  of  Missouri.  That  on  the  isth  day  of 
November,  1898,  the  plaintiff  was  in  the  service  of  the  defend- 
ant, aiding  in  operating  its  railroad  at  or  near  the  bridge 
approach  over  Ferry  street,  in  the  city  of  St.  Louis.  That  it 
was  the  duty  of  the  plaintiff  at  said  time  to  watch  that  people 
or  vehicles  were  not  injured  by  the  fall  of  ties  which  were 
being  removed  by  defendant's  employees  from  its  roadbed, 
and  thrown  down  about  50  feet  to  the  surface  of  Ferry  street  ; 
and  also  to  remove  such  ties  from  the  street.  That  the  rule 
and  custom  for  doing  the  work  was  for  the  men  above,  before 
throwing  a  tie  down  to  the  street,  to  give  notice  to  the  man 
below  that  a  tie  was  to  be  thrown,  and  then  wait  for  a  signal 
from  him,  before  throwing  the  tie,  that  it  was  right  and  safe 
to  throw  the  tie,  thus  enabling  plaintiff  to  warn  passersby  out 
of  danger  and  to  keep  out  of  danger  himself.  That  on  the 
day  in  question,  whilst  the  plaintiff,  in  the  due  discharge  of 
his  said  duty,  was  warning  off  and  removing  a  child  from 
said  street,  where  it  was  in  peril  of  a  falling  tie,  should  one  be 
thrown,  the  defendant's  servants  above  carelessly,  and  with- 
out giving  any  warning  of  their  intention  to  thrown  down^a 
tie,  and,  without  receiving  any  signal  from  plaintiff  that  'it 
was  safe  to  do  so,  threw  down  a  tie,  which  struck  and  injured 
the  plaintiff. ' '  There  was  a  further  assignment  of  negligence, 
in  that  defendant's  acting  foreman  negligently  directed  the 
tie  to  be  so  thrown  without  the  usual  signals.  The  answer  is 
a  general  denial,  coupled  with  the  following  special  pleas : 
** Further  answering  plaintiff's  petition,  defendant  states: 
That  the  injuries  complained  of  by  plaintiff  in  said  petition 
were  produced  by  the  negligence  of  plaintiff  contributing  to 
the  cause  thereof.  That  plaintiff's  fellow  servants  gave  warn- 
ing of  their  intention  to  lower  the  tie  mentioned  in  plaintiff's 
petition,  and  plaintiff  failed  to  heed  the  same.  That  it  was 
usual  and  customary,  in  the  lowering  of  the  ties  mentioned 
in  plaintiff's  petition,  for  plaintiff  to  notify  his  co-employees 
of  the  approach  of  pedestrians  or  vehicles,  so  that  such  ties 
might  be  held  by  said  co-employees  until  such  pedestrians  or 
vehicles  had  passed;  and  plaintiff  failed  to  give  such  notice  in 
this  instance,  and  by  reason  of  the  failure  of  plaintiff  to  so 
warn  the  employees  of  defendant  of  the  approach  of  the 
pedestrian  mentioned  in  plaintiff's  petition,  as  was  his  duty, 
such  tie  was  lowered  and  thrown  dow,  whereby  plaintiff  was 
injured.  That  plaintiff  failed  and  neglected  to  take  reasona- 
ble and  ordinary  precautions  to  observe  his  surroundings,  or 
to  avoid  the  obvious  dangers  of  his  said  situation,  and  thereby 
said  injury  was  directly  occasioned  by  his  own  omission  to  use 
ordinary  care  at  and  immediately  before  the  time  of  his  said 
injury.     Further  answering,  defendant   says  that   the  injury 
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complained  of  by  plaintiff  was  occasioned  by  a  danger  incident 
to  his  said  employment,  and  which  plaintiff  assumed  in  enter- 
ing upon  said  employment.  Further  answering,  defendant 
says  that,  if  the  injury  complained  of  by  plaintiff  was 
occasioned  by  the  negligence  of  defendant's  servants,  as 
alleged  in  plaintiff's  petition,  the  said  servants  were  fellow 
servants  of  plaintiff,  and  plaintiff  and  said  fellow  servants 
were  not,  at  the  time  mentioned  in  plaintiff's  petition, 
engaged  in  the  work  of  operating  defendant's  railroad,  and 
therefore  defendant  is  not  liable  therefor."  The  reply  is  a 
general  denial. 

The  trial  disclosed  the  following  facts :  The  defendant's  rail- 
road crosses  Ferry  street,  in  the  city  of  St.  Louis,  by  an  over- 
head bridge,  which  is  some  50  feet  above  the  level  of  the 
street.  The  plaintiff  was  a  member  of  a  section  gang  that 
was  engaged  in  repairing  the  railroad  by  taking  out  old  ties 
and  putting  in  new  ones.  When  the  old  ties  were  taken  out, 
they  were  thrown  down  onto  Ferry  street,  instead  of  being 
carried  away.  The  plaintiff  was  stationed  on  Feri-y  street  to 
wara  passers-by  of  the  danger,  and  to  remove  the  ties  that 
were  thus  thrown  upon  the  street.  When  the  gang  on  the 
bridge  were  about  to  throw  down  a  tie,  they  notified  the  plain- 
tiff of  their  intention,  and  he  signified  to  them  whether  or  not 
the  **coast  was  clear,"  and  they  did  not  throw  the  tie  unless 
he  so  signified.  While  so  engaged  in  such  work,  a  small  child 
appeared  on  Ferry  street,  and  was  in  a  place  of  peril.  The 
plaintiff  went  to  her,  and,  while  engaged  in  removing  her,  the 
gang  on  the  bridge  threw  a  tie  down  on  the  street,  which 
struck  the  plaintiff  on  the  leg,  and  injured  it  so  that  it  had  to 
be  amputated.  The  gang  on  the  bridge  gave  the  plaintiff  no 
notice  of  their  intention  to  throw  the  tie,  and  the  plaintiff  did 
not  signify  to  the  gang  on  the  bridge  that  it  was  unsafe  to  do 
so,  nor  that  the  child  was  in  peril,  nor  that  he  was*  going  to  or 
had  gone  to  the  child  to  remove  it  from  its   perilous  positio/i. 

Two  legal  propositions  present  themselves  upon  this  record : 
First,  who  are  embraced  in  the  provisions  of  section  2873, 
Rev.  St  1899.^  and,  second,  does  the  plaintiff  come  within 
such  classes?  and  of  these  in  their  order. 

I.  Who  are  embraced  in  the  provisions  of  section  2873,  Rev. 
St.  1899.?  That  section  is  as  follows:  **That  every  railroad 
corporation  owning  or  operating  a  railroad  in  this  state  shall 
be  liable  for  all  damages  sustained  by  any  agent  or  servant 
thereof  while  engaged  in  the  work  of  operating  such  railroad, 
by  reason  of  the  negligence  of  any  other  agent  or  servant 
thereof:  provided,  that  it  maybe  shown  that  the  person 
injured  was  guilty  of  negligence  contributing  as  a  proximate 
cause  to  produce  the  injury."  The  defendant  contends  that 
this  law  does  not  embrace  every 'employee  of  a  railroad,  but 
that  it  applies  only  to  such  employees  of  a  railroad  as  are 
subjected,  by  the  character  of  the  work  they  are  employed  to 
do,  to  the  hazards   incident  to   the  running  of  a  train.     And, 
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furthermore,  the  defendant  contends  that,  if  the  law  is  con- 
strued to  cover  railroad  employees  who  are  not  subjected    to 
such  hazards,  but  are  only  subject   to  such  risks  as  would  be 
incurred  by  the  employees  of  any  other  person  or  corporation 
when  engaged  in  similar  work,  then  the  law  violates  the 
equfility  clause  of  the  federal  constitution,  in  that   it  subjects 
the  defendant  to  a  liability  to  its  employees  that  is  not  im- 
posed upon  any  other  person  or  company  under  similar  con- 
ditions.    On  the  other  hand,  the  plaintiff  contends  that   the 
law  embraces  not  only  the  employees  who   are  actually  em- 
ployed in  moving  a  train,  but   also   all   those  whose  work  is 
directly  essential  to  enable  the  trains  to  move;  and,  as  applied 
to  this  case,  that  it  embraces  a  section   gang  engaged  in  re- 
pairing the  track  to  enable  the  trains  to  safely  run  over  it, 
and  that  the  plaintiff  was  a  member  of  such  section  gang,  and 
that  his  duty  was  as  directly  connected  with  such  work  as  was 
the  work  of  any  of  the  other  members  of  the  gang  that   were 
working  upon  the  bridge.     This  case  is  one  of  first  impression 
in  this  court.     The  only  case  bearing  on  this   question  that 
has  heretofore  been   adjudicated  in  this  state   is  Stubbs  v. 
Railroad  Co.,   85   Mo.    App.  192.     In  that  case  the   Kansas 
City  court  of  appeals,  speaking  through  Ellison,  J.,  held   that 
the  law  embraced  members  of  a  section  gang  that  was  engaged 
in  removing  old  rails  and  putting  in  new  ones,  and  there  one 
of  the  gang  was  permitted  to  recover  for  injuries  received  by 
the  negligence  of  another  member  of  the  gang   in  suddenly 
dropping  one  end   of  a  rail  which  he  and  the  plaintiff  were 
carrying.     It  is  all-important  to  keep  in  mind  the  language  of 
the  statute.     It  is  that  the  railroad  shall  be  liable  for  all  dam- 
ages sustained  by  any  agent  or  servant  thereof  **  while  engaged 
in  the  work  of  operating  such  railroad*'  by  reason  of  the  neg- 
ligence of  any  other  agent  or  servant  thereof.     Defendant 
contends  that  this  statute  was  taken  from  the  laws  of  Iowa, 
and  that  the  interpretation   of  the  courts  of  that  state  con- 
struing their  law  must  be  borrowed  from   that   state  along 
with  the  law  itself,  and  that  the  court  of  Iowa  hold  that  the 
law  only  embraces  such  employees  as  are  injured  by  the  actual 
moving  of  trains,  and  therefore  the  ^ame  construction  should 
be  placed  upon  our  statute.     The  chief  difficulty  encountered 
in  such  a  line  of  reasoning  is  that  there  is  nothing  to  show  that 
our  law  was  borrowed  from  or  modeled   after  the  Iowa  law. 
The  language  of  our  law  is  quite  different  from  the  Iowa  stat- 
ute.    The  first  statute  upon  this  subject  that  was   adopted  in 
Iowa  was  the  act  of  1862,  which  was  as  follows:     ** Every  rail- 
road company,  shall  be  liable  for  all  damages  sustained  by  any 
person,  including  employees  of  the  company,  in  consequence 
of  any  neglect  of  the  agents,  or  any   mismanagement   of  the 
engineer  or  other  employee  of  the  corporation  to   any  person 
sustaining  such  damages.*'     Acts  9th   Gen.  Assemb.  p.  198. 
The  courts  of  that  state  held  that  this  act  was  limited  to  such 
employees  as  were  injured  by  the  negligence  of  fellow   serv- 
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ants  while  engaged  in  moving  trains,  and  that  any  other 
construction  of  the  act  would  constitute  class  legislation,  and 
would  violate  the  equality  clause  of  the  federal  constitution. 
Deppe  V.  Railroad  Co.,  36  Iowa,  52.  Afterwards,  in  1873,  the 
legislature  of  that  state  amended  the  law  so  as  to  make  it 
read  as  follows:  ** Every  corporation  operating  a  railway 
shall  be  liable  for  aU  damages  sustained  by  any  person,  includ- 
ing employees  of  such  corporation,  in  consequence  of  the 
neglect  of  the  agents,  or  by  any  mismanagement  of  the  engi- 
neers or  other  employees  thereof,  and  in  consequence  of  the 
wilful  wrongs,  whether  of  commission  or  omission,  of  such 
agents,  engineers,  or  other  employees,  when  such  wrongs  are 
in  any  manner  connected  with  the  use  and  operation  of  any 
railway  on  or  about  which  they  shall  be  employed. ' '  Rev. 
Code  1873,  §  1307.  In  Foley  v.  Railroad  Co.,  64  Iowa,  644, 
21  N.  W.  124,  it  was  argued  that  this  amendment  did  not 
change  the  act  of  1862  as  to  liability  for  mere  acts  of  negli- 
gence, but  that  it  simply  superadded  a  liability  for  willful 
wrongs.  But  the  supreme  court  held  Otherwise,  and  said  that 
it  could  not  have  been  the  intention  of  the  legislature  to  create 
one  liability  for  negligent  wrongs  and  a  different  liability  for 
willful  wrongs,  and  then  adhefred  to  the  rule  laid  down  in  the 
Deppe  Case.  And  the  same  rule  had  obtained  in  that  state 
ever  since.  Malone  v.  Railroad  Co.,  65  Iowa,  417,  21  N.  W. 
756,  54  Am.  Rep.  11;  Reddington  v.  Railroad  Co.,  108  Iowa, 
96,  78  N.  W.  800.  It  will  be  observed  that  in  both  of  the 
Iowa  acts  the  railroad  was  made  liable  for  damages  sustained 
by  any  person,  including  employees,  **  in  consequence  of  any 
neglect  of  the  agents,  or  any  mismanagements  of  the  engineer 
or  other  employee  of  the  corporation  to  the  person  sustaining 
such  damages. "  Our  statute  is  quite  different,  for  it  makes 
the  railroad  liable  to  any  employee  for  damages  sustained  by 
him,"while  engaged  in  the  work  of  operating  such  railroad,  by 
reason  of  the  negligence  of  any  other  agent  or  servant.** 
Under  the  Iowa  cases,  any  employee  who  is  injured  by 
another  employee's  negligence  while  moving  a  train  can 
recover.  It  matters  not  what  work  the  injured  employee  is 
doing.  The  test  is,  was  he  injured  in  consequence  of  the  neg- 
ligence of  another  employee  or  engineer  in  moving  a  train? 
Under  our  statute,  to  entitle  the  injured  servant  to  recover,  it 
must  be  shown  that  he  sustained  his  injuries,  **while  engaged 
in  the  work  of  operating  such  railroad,**  ** by  reason  of  the 
negligence  of  any  other  agent  or  servant."  This  is  very 
different  from  the  Iowa  statute.  Here  the  injured  person 
must  be  injured  "while  engaged  in  the  work  of  operating  such 
raihroad**;  injured,  not  necessarily  by  the  negligence  of 
another  employee  or  engineer  while  actually  moving  a  train, 
biit  injured  by  the  negligence  of  any  other  employee  of  the 
railroad.  In  Iowa  the  injury  must  have  been  inflicted  by  the 
moving  of  a  train.  In  Missouri  the  person  injured  must  have 
l>^en  actually  engaged  in  the  work  of  operating  such  railroad. 


298         Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

Callahan  v,  St.  Louis,  etc.,  Ry.  Co 

not  necessarily  in  operating  the  train.  The  two  statutes, 
therefore,  are  almost  the  antitheses  of  each  other,  and  our  law 
cannot  properly  be  said  to  have  been  taken  from  or  modeled 
after  the  Iowa  law.  The  major  premise  of  the  defendant's 
syllogism  therefore  fails,  and  hence  the  conclusion  falls 
with  it. 

The  fellow-servant  laws  of  other  states  and  the  judicial 
interpretations  thereof  afford  interesting  and  legitimate  sub* 
jects  of  reference  in  construing  our  law  on  that  subject.  The 
statute  of  Kansas  (Gen.  St.  1901,  §  5858)  is  almost  identical 
with  the  statute  of  Iowa  of  1862.  It  is  as  follows:  "Every 
railroad  company  organized  or  doiitg  business  in  this  state 
shall  be  liable  for  all  damages  done  to  any  employee  of  such 
company  in  consequence  of  any  negligence  of  its  agents,  or  by 
any  mismanagement  of  its  engineers  or  other  employees,  to 
any  person  sustaining  such  damage."  The  Kansas  courts, 
however,  place  a  very  different  construction  upon  their  statute 
from  that  placed  upon  the  Iowa  statute  by  the  courts  of  that 
state.  The  rule  in  Kansas  is  that,  to  entitle  an  injured  em- 
ployee to  recover,  it  is  necessary  for  him  to  show  that  he  was 
injured  when  performing  a  service  for  the  railroad  that  was 
necessary  to  the  use  and  operation  of  the  road,  and  it  is  not 
essential  that  he  show  that  the  injury  was  caused  by  a  fellow 
servant  while  moving  a  train.  Railroad  Co.  v.  Vincent,  56 
Kan.  347,  43  Pac.  251.  This  case  is  similar  in  all  essential 
respects  to  the  case  of  Stubbs  v.  Railroad  Co.,  85  Mo.  App. 
192.  See,  also,  Trust  Co.  v.  Thomason,  25  Kan.  2,  where 
one  section  hand's  negligence  caused  injury  to  another  section 
hand  while  both  were  on  a  hand  car;  Railroad  Co.  v.  Harris, 
33  Kan.  421,  6  Pac.  571,  where  one  section  hand's  negligence 
injured  another  section  hand  while  the  two  were  taking  out 
old  rails  and  putting  in  new  ones;  Railroad  Co.  v.  Koehler,  37 
Kan.  463,  15  Pac.  567,  where  the  negligence  of  one  employee 
while  unloading  a  car  caused  a  rail  to  fall  on  another  em- 
ployee similarly  employed;  Railroad  Co.  v.  Brassiield,  51 
Kan.  167,  32  Pac.  814,  where  a  section  gang  was  unloading: 
ties  from  a  car  for  the  purpose  of  repairing  the  track,  and  one 
negligently  let  a  tie  fall  on  another  employee,  and  injured 
him;  Railroad  Co.  v.  Pontius,  52  Kan.  264,  34  Pac.  739,  where 
one  bridge  carpenter  negligently  injured  another  while  load- 
ing timbers  on  a  car  to  be  carried  to  another  part  of  the  road 
to  be  used  in  a  bridge.  The  case  last  cited  went  to  the 
supreme  court  of  the  United  States,  and  is  reported  in  157  U. 
S.  211,  15  Sup.  Ct.  585,  39  L.  Ed.  675.  In  that  case  the 
supreme  court  of  the  United  States,  speaking  through  Chief 
Justice  Fuller,  after  setting  out  the  Kansas  statute,  said:  "In 
Railway  Co.  v.  Mackey,  33  Kan.  298,  6  Pac.  291,  the  validity 
of  this  law  was  drawn  in  question  on  the  ground  of  repugnancy 
to  the  constitution  of  the  United  States,  and  its  validity  sus- 
tained. The  case  was  brought  here  on  error,  and  the  judg- 
ment of  the   state   court   affirmed.     Railway   Co.  v.  Mackey» 
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127  U.  S.  205,  8  Sup.  Ct.  1 161,  32  L.  Ed.  107.  As  to  the 
objection  that  the  law  deprived  raibroad  companies  of  the 
equal  protection  of  the  laws,  and  so  infringed  the  fourteenth 
amendment,  this  court  held  that  legislation  which  was  special 
in  its  character  was  not  necessarily  within  the  constitutional 
inhibition  if  the  same  rule  was  applied  under  the  same  cir- 
cumstances and  conditions ;  that  the  hazardous  character  of 
the  business  of  operating  a  railroad  seemed  to  call  for  special 
legislation  with  respect  to  railrpad  corporations,  having  for 
its  object  the  protection  of  their  employees  as  well  as  the 
safety  of  the  public ;  that  the  business  of  other  corporations 
was  not  subject  to  similar  dangers  to  their  employees;  and 
that  such  legislation  could  not  be  objected  to  on  the  ground  of 
making  an  unjust  discrimination,  since  it  met  a  particular 
necessity,  and  all  railroad  corporations  were,  without  dis- 
tinction, made  subject  to  the  same  liabilities.  It  is  now  con- 
tended that  the  plaintiff  was  a  bridge  builder;  that  the  legis- 
lation only  applied  to  employees  exposed  to  the  peculiar 
hazards  incident  to  the  use  and  operation  of  railroads ;  that 
the  railroad  company  could  not  be  subjected  to  any  greater  lia- 
bility to  its  emploj'ees  who  were  engaged  in  building  its 
bridges  than  any  other  private  individual  or  corporation 
engaged  in  the  same  business;  and  that  the  statute  has  been 
so  construed  in  this  case  as  to  make  the  company  liable  to 
its  employees  when  engaged  in  building  its  bridges,  notwith- 
standing bridge  building  was  not  accompanied,  and  had  not 
been  treated  by  legislation  as  accompanied,  by  peculiar  perils, 
thus  discriminating  against  the  particular  corporation  irrespec- 
tive of  the  character  of  the  employment,  in  contravention  of  the 
fourteenth  amendment.  But  the  difficulty  with  this  argument 
is  that  the  state  supreme  court  found  upon  the  facts  that, 
although  the  plaintiff's  general  employment  was  that  of  a 
bridge  carpenter,  he  was  engaged  at  the  time  the  accident 
occurred,  not  in  building  a  bridge,  but  in  loading  timbers  on 
a  car  for  transportation  over  the  line  of  defendant's  road; 
and  Railway  Co.  v.  Haley,  25  Kan.  35,  Railway  Co.  v.  Harris, 
33  Kan.  416,  6  Pac.  571,  and  Railroad  Co.  v.  Koehler,  37  Kan. 
463,  15  Pac.  567^  were  cited,  in  which  cases  it  was  held  that 
a  person  employed  upon  a  construction  train  to  carry  water 
for  the  men  working  with  the  train,  and  to  gather  up  tools 
and  put  them  in  the  caboose  or  tool  car ;  a  section  man  em- 
ployed by  a  railroad  company  to  repair  its  roadbed,  and  to 
take  up  old  rails  out  of  its  track  and  put  in  new  ones ;  and  a 
person  injured  while  loading  rails  on  a  car  to  be  taken  to 
other  portions  of  the  company's  road, — were  all  within  the 
provisions  of  the  act  in  question ;  and  the  court  said :  'In  this 
92^  the  plaintiff  was  injured  while  on  a  car  assisting  in  load- 
ing timbers  to  be  transported  over  the  defendant's  road  to 
some  other  point.  The  mere  fact  that  the  plaintiff's  regular 
employment  was  as  a  bridge  carpenter  does  not  affect  the  case, 
nor  does  it  matter  that  the   road   was  newly   constructed,  nor 
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whether  it  was  in  regular  operation  or  not.  The  injury  hap- 
pened to  the  plaintiff  while  he  was  engaged  in  labor  directly 
connected  with  the  operation  of  the  road,  and  the  statute 
applies  even  though  it  should  be  given  the  construction  coun- 
sel places  on  it.  *  And  see  Railway  Co.  v.  Stahley,  1 1  C.  C. 
A.  88,  62  Fed.  363. ' ' 

In  Railroad  Co.  v.  Stahley,  11  C.  C.  A.  88,  62  Fed.  363,  27 
U.  S.  App.  157,  a  railroad  employee  was  injured  by  the  neg- 
ligence of  his  fellow  employees  in  letting  drop  one  end  of  a 
heavy  iron  driving  rod  that  they  were  carrying  to  attach  to  a 
new  locomotive  that  was  standing  in  a  roundhouse  at  Horton, 
Kan.,  and  which  they  were  putting  in  order  for  use  on  the 
road.  Mr.  Justice  Brewer  tried  the  case  on  the  circuit,  and 
held  that,  notwithstanding  the  Kansas  fellow  servant  law  was 
taken  from  the  Iowa  statute,  the  federal  courts  would  follow 
the  interpretation  put  on  the  Kansas  statute  by  the  courts  of 
that  state.  Accordingly,  a  judgment  for  the  plaintiff  was 
allowed  to  stand,  notwithstanding  the  injury  was  not  inflicted 
by  the  negligence  of  a  fellow  servant  while  moving  a  train. 

The  fellow-servant  statute  of  Georgia  (Civ.  Code,  § 
2321)  is  as  follows:  "A  railroad  company  shall  be  liable 
for  any  damage  done  to  persons,  stock  or  other  property 
by  the  running  of  the  locomotive  or  cars  or  other  machin- 
ery of  such  company,  or  for  damage  done  by  any  person 
in  the  employment  and  service  of  such  company,  unless 
the  company  shall  make  it  appear  that  their  agents 
have  exercised  all  ordinary  and  reasonable  care  and  dili- 
gence, the  presumption  in  all  cases  being  against  the 
company.**  The  court  of  that  state  held  that  an  injured  em- 
ployee may  recover  for  injuries  sustained  by  reason  of  the 
negligence  of  a  fellow  servant  if  they  were  engaged  in  a  work 
that  was  necessary  to  be  done  to  enable  the  railroad  company 
to  operate  the  railroad,  and  that  the  right  to  recover  was  not 
limited  to  cases  where  the  injury  was  caused  by  the  running 
of  a  train.  Thompson  v.  Railroad  Co.,  S4  Ga.  509;  Baker  v. 
Railroad  Co.,  68  Ga.  702;  Railroad  v,  Ivey,  73  Ga.  504.  In 
the  case  last  cited  one  bridge  builder  was  killed  by  the  negli- 
gence of  another  bridge  builder,  while  they  were  building  a 
bridge  across  the  Oconee  river,  at  Athens,  to  enable  the  trains 
of  the  railroad  to  cross  the  river  and  land  passengers  and 
freight  at  a  new  depot  in  the  town. 

The  supreme  court  of  Wisconsin  had  the  fellow-servant  law 
of  that  state  before  it  in  the  case  of  Ditberner  v.  Railroad 
Co.,  47  Wis.  138,  2  N.  W.  69,  and,  speaking  through  Lyon,  J., 
said:  **The  learned  counsel  for  the  defendant  maintains  that 
the  statute  under  which  this  action  was  brought  [chapter  173, 
Laws  1875]  is  unconstitutional  and  void.  The  statute  is  as 
follows:  *  Every  railroad  company  operating  any  railroad  or 
railway,  the  line  of  which  shall  be  situated  in  whole  or  in 
part  in  this  state,  shall  be  liable  for  all  damages  sustained 
within  this  state  by  any  employee,  servant  or  agent  of  such 
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company,  while  in  the  line  of  his  duty  as  such,  and  which 
shall  have  been  caused  by  the  carelessness  or  negligence  of 
any  other  agent,  employee  or  servant  of  such  company,  in  the 
discharge  of,  or  for  failing  to  discharge,  their  proper  duties  as 
such;  but  this  act  shall  not  be  construed  so  as  to  permit  a  re- 
cover)' where  the  negligence  of  the  person  so  claiming  to  re- 
cover materially  contributed  to  the  result  complained  of.'  It 
is  claimed  that  this  statute  violates  that  principle  of  constitu- 
tional law  which  prohibits  unequal  and  partial  legislation  on 
general  subjects,  and  is  therefore  void.  It  is  conceded  that 
the  act  would  be  a  valid  exercise  of  legislative  power  were  its 
provisions  restricted  to  cases  of  injury  caused  by  the  negligent 
operation  of  railways.  But  it  is  assumed  that  the  statute  is 
not  so  restricted ;  that  by  its  terms  it  seeks  to  make  a  rail- 
way company  liable  for  an  injury  to  an  employee  caused  by 
the  negligence  of  another  employee,  although  the  negligent 
act  may  have  no  connection  with  the  operation  of  the  railway 
of  the  company.  The  argument  is  that,  because  the  same 
liability  is  not  imposed  upon  other  corporations,  the  statute 
is  void,  within  the  rule  of  Durkee  v.  City  of  Janesville,  28 
Wis.  464,  9  Am.  Rep.  500.  Iowa  cases  have  been  cited  which 
seem  to  assert  the  doctrine  contended  for.  The  statute  of 
that  state  under  which  those  cases  were  decided,  correspond- 
ing with  our  chapter  173  of  1875,  limits  a  recovery  to  cases 
where  the  injuries  were  caused  by  the  negligent  operation  of 
railways.  In  view  of  that  limitation,  the  assertion  of  the 
above  doctrine  in  those  cases  seems  to  be  obiter.  It  was 
nnnecessary  that  the  court  should  determine  what  its  ruling 
would  be  were  a  different  statute  under  consideration,  or  to 
rule  upon  a  hypothetical  statute.  We  entertain  the  highest 
respect  for  that  learned  and  very  able  court,  and  can  usually 
approve  its  judgments,  but  are  unable  to  agree  with  it  on  this 
subject.  Yet  we  concur  in  the  judgments  of  that  court  in 
these  very  cases.  We  only  reject  the  views  stated  arguendo, 
and  which  did  not  influence  or  affect  the  judgments." 

The  statute  of  Minnesota  (Gen.  St.  1894,  §  2701)  is  as  fol- 
lows: "Every  railroad  corporation  owning  or  operating  a 
railroad  in  this  state  shall  be  liable  for  all  damages  sustained 
by  any  agent  or  servant  thereof,  by  reason  of  the  negligence 
of  any  other  agent  or  servant  thereof  without  contributory 
negligence  on  his  part,  when  sustained  within  this  state,  and 
no  contract,  rule  or  regulation  between  such  corporation  and 
any  agent  or  servant  shall  impair  or  diminish  such  liability: 
provided,  that  nothing  in  this  act  shall  be  so  construed  as  to 
render  any  railroad  liable  for  damages  sustained  by  any  em- 
ployee, agent  or  servant  while  engaged  in  the  construction  of 
a  new  road  or  any  part  thereof  not  open  to  public  travel  or 
nse.**  The  supreme  court  of  that  state  adopts  the  same  rule 
as  that  laid  down  in  Iowa,  to  wit,  that  the  injuries  must  have 
been  inflicted  by  the  movement  of  a  train,  and  holds  that  the 
statute  so  constructed  is  not  class  legislation,  or  violative   of 
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the  federal  constitution,  but  says  that,  if  the  construction  is 
extended  beyond  this,  it  would  be  subject  to  those  objections. 
Johnson  v.  Railroad  Co.,  43  Minn.  222,  45  N.  W.  156,  8  L.  R. 
A.  419. 

The  fellow-servant  law  of  Indiana  is  the  most  sweeping  and 
comprehensive  of  any.  It  is  as  follows:  **{i)  That  every 
railroad  or  other  corporation,  except  municipal,  operating  in 
this  state,  shall  be  liable  in  damages  for  personal  injury 
suffered  by  an  employee  while  in  its  service,  the  employee  so 
injured  being  in  the  exercise  of  due  care  and  diligence,  in  the 
following  cases:  First.  When  such  injury  is  suffered  by  rea- 
son of  any  defect  in  the  condition  of  ways,  works,  plant,  tools 
and  machinery  connected  with  or  in  use  in  the  business 
of  such  corporation,  when  such  defect  was  the  result  of  negli- 
gence on  the  part  of  the  corporation,  or  some  person  entrusted 
by  it  with  the  duty  of  keeping  such  way,  works,  tools  or 
machinery  in  proper  condition.  Second.  Where  such  injury 
resulted  from  the  negligence  of  any  person  in  the  service  of 
such  corporation,  to  whose  order  or  direction  the  injured  em- 
ployee at  the  time  of  the  injury  was  bound  to  conform  and  did 
conform.  Third.  Where  such  injury  resulted  from  the  act 
or  omission  of  any  person  done  or  made  in  obedience  to  any 
rule,  regulation  or  by-law  of  such  corporation,  or  in  obedience 
to  the  particular  instructions  given  by  any  person  delegated 
with  the  authority  of  the  corporation  in  that  behalf.  Fourth. 
Where  such  injury  was  caused  by  the  negligence  of  any  per- 
son in  the  service  of  such  corporation  who  has  charge  of  any 
signal,  telegraph  office,  switch  yard,  shop,  round  house, 
locomotive  engine  or  train  upon  a  railway,  or^  where  such 
injury  was  caused  by  the  negligence  of  any  person,  co-em- 
ployee, or  fellow  servant  engaged  in  the  same  common  ser\'- 
ice  in  any  of  the  several  departments  of  the  service  of  any 
such  corporation,  the  said  person,  co-employee  or  fellow  serv- 
ant, at  the  time  acting  in  the  place  and  performing  the  duty 
of  the  corporation  in  that  behalf,  and  the  person  so  injured, 
obeying  or  conforming  to  the  order  of  some  superior  at  the 
time  of  such  injury,  having  the  authority  to  direct;  but 
nothing  herein  shall  be  construed  to  abridge  the  liability  of 
the  corporation  under  existing  laws."  This  statute  came  be- 
fore the  supreme  court  of  the  United  States  in  TuUis  v. 
Railroad  Co.,  175  U.  S.  348,  20  Sup.  Ct.  136,  44  L.  Ed.  192, 
and  the  opinion  of  Mr.  Chief  Justice  Fuller  is  so  pertinent  to 
the  case  at  bar  that  it  is  deemed  proper  to  reproduce  it  in  full. 
It  is  as  follows: 

*'The  contention  is  that  the  act  referred  to  is  in  conflict 
with  the  fourteenth  amendment  because  it  denies  the  equal 
protection  of  the  laws  to  the  corporations  to  which  it  is  appli- 
cable. In  Railroad  Co.  v.  Montgomery,  152  Ind.  i,  49  N.  E. 
582,  71  Am,  St.  Rep.  301,  the  statute  in  question  was  held 
valid  as  to  railroad  companies,  and  it  was  also  held  that 
objection  to  its  validity  could  not  be  made  by  such  companies 
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on  the  ground  that  it  embraced  all  corporations  except  munic- 
ipal»  and  that  there  were  some  corporations  whose  business 
would  not  bring  them  within  the  reason  of  the  classification. 
In  announcing  the  latter  conclusion  the  court  ruled,  in  effect, 
that  the  act  was  capable  of  severance;  that  its  relation  to 
railroad  corporations  was  not  essentially  and  inseparably  con- 
nected in  substance  with  its  relation  to  other  corporations ;  and 
that,  therefore,  whether  it  was  constutitional  or  not  as  to 
other  corporations,  it  might  be  sustained  as  to  railroad  cor- 
porations. In  Leep  v.  Railway  Co.,  58  Ark.  407,  25  S.  W. 
75,  23  L.  R.  A.  264,  41  Am.  St.  Rep.  109,  57  Am.  &  Eng. 
R.  Cas.  I,  and  Railway  Co.  v.  Paul,  64  Ark.  83,  40  S, 
W.  705,  37  L.  R.  A.  504,  62  Am.  St.  Rep.  154,  an  act  of 
Arkansas  of  March  25,  1889,  was  held  unconstitutional  by  the 
supreme  court  of  that  state  so  far  as  affecting  natural  per- 
sons, and  sustained  in  respect  of  corporations;  and  in  Rail- 
way Co.  V.  Paul,  173  U.  S.  404,  19  Sup.  Ct.  419,  43  L.  Ed. 
746,  that  view  of  the  act  was  accepted  by  this  court  because 
that  court  had  so  decided.  Considering  this  statute  as  apply- 
ing to  railroad  corporations  only,  we  think  it  cannot  be  re- 
garded as  in  conflict  with  the  fourteenth  amendment. 
Railway  Co.  v.  Mackey,  127  U.  S.  205,  8  Sup.  Ct.  1161,  32  L. 
Ed.  107;  Railway  Co.  v.  Herrick,  127  U.  S.  210,  8  Sup.  Ct. 
1176,  32  L.  Ed.  109;  Railroad  Co.  v.  Pontius,  157  U.  S.  209, 
15  Sup.  Ct.  585,  39  L.  Ed.  675;  Pierce  v.  Van  Dusen,  24  C. 
C.  A.  280,  78  Fed.  693,  47  U.  S.  App.  339;  Insurance  Co.  v. 
Daggs,  172  U.  S.  557,  19  Sup.  Ct.  281,  43  L.  Ed.  552.  In 
Railway  Co.  v.  Mackey  the  validity  of  a  statute  of  Kansas  of 
1874  providing  that  'every  railroad  company  organized  or 
doing  business  in  this  state  shall  be  liable  for  all  damages 
done  to  any  employee  of  such  company  in  consequence  of  any 
negligence  of  its  agents,  or  by  any  mismanagement  of  its 
engineers  or  other  employees  to  any  person  sustaining  such 
damage,'  was  involved,  and  it  was  held  that  it  did  not  deny  to 
railroad  companies  the  equal  protection  of  the  laws.  Mr. 
Justice  Field  said :  'The  hazardous  character  of  the  business 
of  operating  a  railway  would  seem  to  call  for  special  legisla- 
tion with  respect  to  railroad  corporations,  having  for  its 
object  the  protection  of  their  employees  as  well  as  the  safety 
of  the  public.  The  business  of  other  corporations  is  not  sub- 
ject to  similar  dangers  to  their  employees,  and  no  objections, 
therefore,  can  be  made  to  the  legislation  on  the  ground  of  its 
making  an  unjust  discrimination.  It  meets  a  particular  neces- 
sity, and  all  railroad  corporations  are,  without  distinction, 
made  subject  to  the  same  liabilities.  As  said  by  the  court 
below,  it  is  simply  a  question  of  legislative  discretion  whether 
the  same  liability  shall  be  applied  to  carriers  by  canal  and 
stage  coaches  and  to  persons  and  corporations  using  steam  in 
manufactories- '  In  Railway  Co.  v.  Herrick  the  same  con- 
clusion was  reached  in  respect  of  a  law  of  the  state  of  Iowa, 
that  *  every  corporation  operating  a  railway  shall  be  liable  for 
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all  damages  sustained  by  any  person,  including  employees  of 
such  corporation,  in  consequence  of  the  neglect  of  agents,  or 
by  any  mismanagement  of  the  engineers  or  other  employees, 
when  such  wrongs  are  in  any  manner  connected  with  the  use 
and  operation  of  any  railway  on  or  about  which  they  shall  be 
employed,  and  no  contract  which  restricts  such  liability  shall 
be  legal  or  binding.  *  In  Railroad  Co.  v.  Pontius,  a  bridge 
carpenter  employed  by  a  railroad  company,  who  was  injured 
through  the  negligence  of  employees  of  the  company  while 
assisting  in  loading  timbers  taken  from  tHe  false  work  used  in 
constructing  a  bridge  on  a  car  for  transportation  to  another 
point  on  the  company's  road,  was  held  to  be  an  employee  of  the 
company  within  the  meaning  of  the  statute  of  Kansas,  and  the 
validity  of  that  act  was  again  affirmed.  In  Pierce  v.  Van  Dusen 
a  similar  statute  of  the  state  of  Ohio  applying  to  railroad  com- 
panies was  upheld  by  the  circuit  court  of  appeals  for  the 
Sixth  circuit,  Mr.  Justice  Harlan  delivering  the  opinion  of 
the  court.  In  Insurance  Co.  v.  Daggs,  in  which  an  act  of  the 
state  of  Missouri  in  respect  of  policies  of  insurance  against 
loss  or  damage  by  fire  was  drawn  in  question,  the  objection 
that  the  statute  discriminated  between  fire  insurance  com- 
panies and  companies  engaged  in  other  kinds  of  insurance 
was  overruled,  and  it  was  said  that  the  power  of  the  state  to^ 
distinguish,  select,  and  classify  objects  of  legislation  nec- 
essarily had  a  wide  range  of  discretion ;  that  it  was  sufficient 
to  satisfy  the  demands  of  the  constitution  if  the  classification 
were  practical,  and  not  palpably  arbitrary,  and  that  the  classi- 
fication of  the  Missouri  statute  was  not  objectionable  in  view 
of  the  differences  between  fire  insurance  and  other  insurance. 
Railway  Co.  v.  Mackey  and  Railroad  Co.  v.  Beckwith,  129  U. 
S.  26,  9  Sup.  Ct.  207,  32  L.  Ed.  585,  were  cited  and  approved. 
And  see  Magoun  v.  Bank,  170  U.  S.  283,  18  Sup.  Ct.  594,  42- 
L.  Ed.  1037;  Express  Co.  v.  Seibert,  142  U.  S.  339,  12  Sup. 
Ct.  250,  35  L.  Ed.  1035;  Raib-oad  Co.  v.  Matthews,  174  U.  S. 
96,  19  Sup.  Ct.  609,  43  L.  Ed.  909. 

**  By  reason  of  the  particular  phraseology  of  the  act  under 
consideration,  it  is  earnestly  contended  that  the  decisions  sus- 
taining the  validity  of  the  statutes  of  Kansas,  Iowa,  and  Ohio 
are  not  in  point,  and  that  this  statute  of  Indiana  classified 
railroad  companies  arbitrarily  by  name,  and  not  with  regard 
to  the  nature  of  the  business  in  which  they  were  engaged; 
but  the  supreme  court  of  the  state  in  the  case  cited  has  held 
otherwise  as  to  the  proper  interpretation  of  the  act,  and  has 
treated  it  as  practically  the  same  as  the  statutes  of  the  states 
referred  to.  Indeed,  the  Iowa  statute  is  quoted  from,  and  the 
Case  of  Beckwith,  as  well  as  that  of  Mackey,  relied  on  as 
decisive  in  the  premises.  As  remarked  in  Railway  Co.  v. 
McCann,  174  U.  S.  580,  586,  19  Sup.  Ct.  755,  43  L.  Ed.  1093, 
the  contention  calls  on  this  court  to  disregard  the  interpreta- 
tion given  to  a  state  statute  by  the  court  of  last  resort  of  the 
state,  and,  by  an  adverse  construction,  to  decide  that  the  state 
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law  is  repugnant  to  the  constitution  of  the  United  States. 
'But  the  elementary  rule  is  that  this  court  accepts  the  inter- 
pretation of  a  statute  of  a  state  affixed  to  it  by  the  court  of 
last  resort  thereof.  *  This  being  an  action  brought  by  Tullis 
to  recover  damages  for  an  injury  suffered  while  in  the  em- 
ployment of  the  railroad  company,  caused  by  the  negligent 
act  of  a  fellow  servant,  for  which  the  company  was  alleged  to 
be  responsible  by  force  of  the  act,  we  answer  the  question 
propounded  that  the  statute,  as  construed  and  applied  by  the 
supreme  court  of  Indiana,  is  not  invalid,  and  does  not  violate 
the  fourteenth  amendment  to  the  constitution  of  the  United 
States." 

It  thus  appears  that  everywhere,  except  in  Iowa  and  Min- 
nesota, the  adjudications  agree  that  it  is  not  essential  that  the 
injury  should  have  been  inflicted  by  reason  of  the  negligence 
of  a  fellow  servant  while  actually  engaged  in  running  a  car, 
but  that  the  injured  employee  may  recover  if  injured  by  the 
negligence  of  a  fellow  servant  while  they  are  engaged  in  doing 
any  work  for  the  railroad  which  was  directly  necessary  for  the 
operation  of  the  railroad,  and  that  even  so  sweeping  a  statute 
as  that  of  Indiana  was  held  by  the  supreme  court  of  the  United 
States  not  to  be  repugnant  to  or  violative  of  the  federal  con- 
stitution. Under  the  language  of  our  statute  it  is  necessary 
for  the  injured  employee  to  show  that  he  was  injured  **  while 
engaged  in  the  work  of  operating  such  railroad.  * '  Construed 
either  by  its  own  terms  or  in  the  light  of  the  cases  cited  from 
other  jurisdictions,  it  results  in  holding  that  the  right  to  re- 
cover is  not  limited  to  cases  where  the  injury  is  inflicted  by 
reason  of  the  negligence  of  a  fellow  servant  while  actually 
moving  a  train  or  engine,  but  that  the  law  embraces  all  cases 
where  the  injury  is  inflicted  upon  an  employee  while  engaged 
in  the  work  of  operating  a  railroad  by  reason  of  the  negligence 
of  any  fellow  servant  who  is  likewise  engaged  in  the  work  of 
operating  a  railroad,  and  that  the  term  '* operating  such  rail- 
road" includes  all  work  that  is  directly  necessary  for  running 
trains  over  a  track,  and  that  it  includes  section  hands  who  are 
engaged  in  working  upon,  repairing,  or  putting  in  shape  the 
track,  roadbed,  bridges,  etc.,  over  which  the  trains  must  run. 

2.  The  next  question  is  whether  the  plaintiff  falls  within 
the  class  embraced  in  the  act.  Section  gangs  are  included. 
The  plaintiff  was  a  member  of  the  section  gang  that  was  doing 
the  work.  The  work  being  done  was  directly  necessary  for  the 
operation  of  the  road.  The  particular  work  the  plaintiff 
was  doing  was  to  warn  passers-by  of  the  danger  incident  to 
the  negligent  manner  in  which  this  work  was  being  done, 
and  to  remove  the  ties  from  the  street  after  the  other  members 
of  the  section  gang  had  thrown  them  from  the  bridge  to  the 
street.  Therefore  the  work  the  plaintiff  was  doing  was  a 
part  of  the  work  being  done  by  the  section  gang  of  which  he 
was  a  member.  It  was  negligence  for  the  gang  to  throw  the 
ties  from  the  bridge  down  onto  the  street  without  first  learn- 
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ing  from  the  plaintiff  that  it  was  safe  to  do  so.  The  practice 
before  the  accident  was  for  them  to  first  ascertain  that  fact 
from  the  plaintiff.  In  this  instance  they  did  not  do  so.  They 
were  negligent.  The  child  was  in  a  place  of  peril.  The 
plaintiff  went  to  it  to  remove  it.  He  had  a  right  to  rely  upon 
it  that  no  ties  would  be  thrown  down  until  he  notified  the 
gang  that  it  was  safe  to  do  so.  He  was,  therefore,  in  the  dis- 
charge of  his  duty.  He  was  engaged  in  the  work  of  operating 
the  railroad.  He  was  within  the  protection  of  the  law.  He 
was  not  guilty  of  contributory  negligence.  He  is  therefore 
entitled  to  recover,  and  therefore  the  verdict  and  judgment  of 
the  trial  court  is  right. 

The  objection  that  the  first  portion  of  the  plaintiff's  instruc- 
tion leaves  it  to  the  jury  to  determine  as  a  question  of  fact 
whether  the  plaintiff  was  engaged  in  operating  the  railroad, 
while  such  was  the  question  of  law,  is  not  tenable.  Whether 
the  plaintiff  was  engaged  in  operating  the  railroad  at  the  time 
he  was  injured  was  a  mixed  question  of  law  and  fact.  The 
instruction  required  the  jury  to  find  the  fact  to  be  that  the 
defendant  was  ''a  section  hand  laborer,  aiding  in  the  work  of 
operating  defendant's  road,"  and  then  declared  that,  if  such 
was  the  fact,  he  was  entitled  to  recover.  Properly  construed, 
this  instruction  only  means  that  the  jury  must  not  only  find 
the  plaintiff  to  be  a  section  hand  laborer,  but  that  he  was  at 
the  time  of  the  injury  actually  engaged  in  working  upon  the 
railroad  as  such.  The  instruction,  though  perhaps  not  as 
clearly  worded  as  it  might  have  been,  was  not  erroneous. 

Finding  no  error  in  the  record,  the  judgment  of  the  circuit 
court  is  affirmed. 

BRACE,  P.  J.,  and  VALLIANT,  J.,  concur.  ROBIN- 
SON, J.,  dissents. 

John  H.  Overall,  for  appellant. 
A.  R.  Taylor,  for  respondent. 

MARSHALL,  J.  The  foregoing  opinion  heretofore  ren- 
dered by  division  No.  i  is  hereby  adopted  as  the  opinion  of 
the  court  in  banc.  BURGESS,  C.  J.,  and  SHERWOOD, 
BRACE,  VALLIANT,  and  GANTT,  JJ.,  concur.  ROBIN- 
SON, J.,  dissents. 


Sankey  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 

{Supreme  Court  oflowa^  Oct,  /j,  /p^^.) 
[91  N.  W.    Rep.  820.] 

TIagligence — Accumulation  of  Ice  on  Switch  Track. 

It  cannot  be  said,  as  a  matter  of  law,  that  aUowing  anow  and  ice 
to  accumulate  in  switch  yards  or  on  tracks  where  brakemen  are  re* 
quired  to  go  in  the  discharge  of  their  duties,  so  as  to  expose  such 
employees  to  danger,  is  not  actionable  negligence  on  the  part  of  a  nil- 
way  company^ 
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Same— Same— Injury  to  Brakeman. 

In  an  action  against  a  railroad  company  by  a  brakeman  for  per- 
sonal injuries  alleged  to  have  been  caused  by  negligently  allowing 
snow  and  ice  to  accumulate  and  remain  on  a  switch  track,  evidence 
considered,  and  h^ld  sufficient  to  warrant  submission  of  the  issue  of 
defendant's  negligence  to  the  jury. 

Sime— Same — Same— Assumption  of  Risk — Instructions. 

In  an  action  by  a  brakeman  against  a  railroad  company  for  injuries 
from  snow  and  ice  accumulated  on  a  switch  track,  defendant  alleged 
that  the  tracks  were  in  the  same  condition  as  all  other  switch  yards 
on  the  line,  and  that  plaintiff  knew  or  might  have  known  of  such 
facts,  and  by  remaining  in  defendant's  employ  assumed  the  risk. 
Evidence  was  given  in  support  of  these  allegations.  The  court  in- 
structed that  if  plainti£F  established  defendant's  negligence,  his  own 
injury,  and  freedom  from  contributory  negligence,  he  was  entitled 
to  recover,  and  charged  as  to  plaintiff's  assumption  of  all  risks  nec- 
essarily incident  to  the  employment :  held,  that  failure  to  charge  as 
to  assumption  of  the  risk  arising  from  defendant's  negligence  was 
error;  the  charge  as  to  assumption  of  risks  incident  to  the  employ- 
ment not  covering  the  ground. 

Same— Same — Same. 

In  an  action  against  a  railroad  company  by  a  brakeman  for  per- 
sonal injuries  alleged  to  have  been  caused  by  negligently  allowing 
snow  and  ice  to  accumulate  and  remain  on  a  switch  track,  evidence 
considered,  and  held  sufficient  to  warrant  a  special  finding  that  plain- 
tiff slipped  on  ice  inside  of  the  rail. 

Appeal  from  district  court,  Pottawattamie  county;  W.  R. 
Green,  Judge. 

Action  at  law  for  damages  on  account  of  personal  injuries 
occasioned  by  the  alleged  negligence  of  the  defendant.  Ver- 
dict and  judgment  for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Carroll  Wright  and  A.  L.  Preston,  for  appellant. 
Thomas  A.  Cheshire,  for  appellee. 

WEAVER,  J.  Plaintiff  was  in  the  employ  of  defendant  as 
head  brakeman  on  a  freight  train.  On  the  morning  of  Jan- 
uary 6,  1899,  the  train  pulled  in  upon  the  side  track  of  the 
defendant's  railroad  at  the  station  of  Earlham,  and  plaintiff, 
in  the  performance  of  his  duty,  undertook  to  couple  the  engine 
to  certain  cars  standing  upon  sucji  track.  In  so  doing  he 
stepped  in  front  of  the  moving  cars  and  slipped,  as  it  is 
claimed,  upon  a  ridge  of  ice  which  had  formed  or  accumulated 
inside  of  the  rail,  causing  him  to  fall,  and  resulting  in  his  feet 
being  crushed  beneath  the  wheels,  whereby  he  was  seriously 
and  permanently  crippled.  This  accident,  he  alleges,  was 
caused  by  the  negligence  of  the  defendant  company  in  so 
jading  and  maintaining  its  yards  at  Earlham  that  water 
would  settle  and  freeze  at  the  point  where  plaintiff's  foot 
slipped,  and  where  brakemen  were  required  to  walk  in  the 
performance  of  their  duties,  and  in  permitting  the  ice  to  re- 
main thereon  and  become  rough  and  uneven  of  surface,  thus 
rendering  the  yard  at  that  point  slippery  and  dangerous  to 
walk  over.  The  defendant  denies  plaintiff's  claim,  and  further 
alleges  that  the  plaintiff  had  been   in   its  employ  for  several 
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years,  and  was  well  acquainted  with  the  condition  of  the  road 
and  tracks  with  respect  to  snow  and  ice;  that  the  condition 
of  the  yard  and  tracks  at  Earlham  at  the  time  of  the  accident 
was  the  same  as  at  other  yards  generally  upon  the  road  where 
plaintiff  worked,  and  with  which  he  was  familiar;  that  he 
knew,  or  with  the  exercise  of  reasonable  care  ought  to  have 
known,  that  ice  and  snow  did  at  times  accumulate  thereon, 
and  that,  by  remaining  in  the  company's  employment  with 
such  knowledge  and  means  of  knowledge  concerning  the 
alleged  danger,  he  assumed  the  risk  of  all  such  perils,  and 
waived  any  right  of  recovery  which  he  otherwise  might  have 
had.  Many  errors  are  assigned,  but  the  argument  of  appel- 
lant is  confined  to  a  few  propositions,  which  we  will  briefly 
consider: 

I.  It  is  first  urged  that  defendant  cannot  be  held  negligent 
because  of  the  presence  or  accumulation  of  ice  and  snow  upon 
its  tracks  and  yards.     Within  certain  limitations,  this  is  the 
correct    doctrine.     Climatic    conditions — heat,     cold,    rain, 
snow,  and  ice — are  beyond  the  control  of  the  employer,  and 
the  mere  fact  of  their  existence  or  occurrence  does  not   tend 
to  negative  the  exercise  of  reasonable  care.     But   it  does  not 
follow  that  a  case  cannot  arise  where  the  presence  or  existence 
of  some  of  these  elements  is  so  combined  with  want  of  reason- 
able care  by  a  railroad  company   in  the   maintenance  of  its 
tracks  and  yards  as  to  create  a  danger  which  is  not  naturally 
or  necessarily  incident  to  a  brakeman's  labor.     The  work  of 
coupling  and  uncoupling  cars,  making  up  trains,  taking  and 
discharging  freight,  opening  and  closing  switches,   is   done 
almost  exclusively  within  the  yard  limits  of  the  stations  along- 
the  line  of  road,  and,  within  reasonable  limits,  the  obligation 
of  the  master  to  furnish   his  servant  a  safe  place  in  which  to 
work  applies  to  these  yards  as   imperatively  as   to  the  repair 
shops  or  to  the  general  offices  of  the  company.     Reasonable 
safety,  however,  does  not  necessarily  mean  the  absence  of 
danger;  for,  paradoxical  as  it  mav  seem,  a  place  of  great  dan- 
ger may  be  **safe,'*  within  the  terms  of  the  law,  if  reasonable 
care  has  been  used  to  guard  against  so  much  of  the  peril  as 
ordinary   prudence    would    anticipate,   and  ordinary    effort 
avoid.     As  we   have  said,  the  mere  falling  of  snow  or  forma- 
tion of  ice  is  not  in  itself  evidence  of  negligence  on   part  of 
the  company ;  but  if  by  reason  of  the  structures  or  improve- 
ments placed  upon  the  yards,  or  by  reason  of  the  method  of 
caring  for  or  maintaining  such  yard,  or  by  reason  of  public 
travel  across  the  same,  such  snow  or  ice  accumulates  in  heaps 
or  ridges  in  places  where  brakemen  are  required  to  go  in  per- 
forming the  work  required  of  them,  thereby  exposing  them  to 
danger  of  slipping  beneath  the  wheels  of  moving  cars,  and 
such   obstructions  are  allowed    to  remain  an   unreasonable 
length  of  time  without  effort  to  remove  them,  it  cannot  then 
be  said,  as  a  matter  of  law,  that  such  company  is  not  negligrent. 
In  the  case  at  bar,  while  the  testimony  was  conflicting,  there 
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was  sufficient  to  justify  the  jury  in  finding  that  plaintiff's  in- 
jury was  occasioned  by  his  foot  slipping  upon  ice  as  he  was 
in  the  act  of  coupling  cars ;  that  this  ice  had  formed  several 
weeks  before  the  accident;  and  that  by  reason  of  public 
travel,  or  by  reason  of  the  shade  of  the  rail  retarding  the 
thawing  process  at  that  point,  it  had  assumed  the  form  of  an 
uneven  ridge  just  inside  of  the  south  rail,  and  sloping  towards 
the  center  of  the  track.  The  height  of  this  ridge  is  variously 
stated  by  witnesses  as  being  from  two  inches  to  the  full 
height  of  the  rail.  Other  patches  of  ice  are  shown  near  the 
same  point,  but  outside  of  the  track;  and  the  evidence,  while 
not  entirely  clear  as  to  the  identical  spot  upon  which  plaintiff 
slipped,  is  sufficient  to  sustain  the  finding  of  the  jury  in  this 
respect.  There  is  evidence,  also,  that  it  was  the  custom  of 
the  defendant  to  clear  its  tracks  in  station  grounds,  to  some 
extent,  of  snow  and  ice,  but  this  labor,  it  would  seem,  was 
generally  confined  to  *' flanging";  that  is,  to  the  removal  of 
snow  and  ice  to  the  width  of  an  ordinary  shovel  blade  just 
inside  of  each  rail, — a  process  which  the  jury  might  have 
found  would  have  prevented  or  removed  a  ridge  of  ice  of  the 
dimensions  and  location  described  by  several  witnesses.  In 
view  of  these  facts,  we  think  the  trial  court  was  right  in  sub- 
mitting the  question  of  negligence  to  the  jury.  Cities  and 
towns  are  charged  with  the  duty  of  providing  safe  streets  and 
walks  for  the  use  of  the  public.  The  responsibility  of  public 
corporations  is  in  this  respect  no  greater  in  degree  than  that 
which  rests  upon  railroad  companies  to  provide  their  em- 
ployees a  safe  place  in  which  to  perform  the  work  required  of 
them.  The  measure  of  that  duty  in  each  instance  is  reason- 
able diligence  and  care.  This  is  not  to  be  understood  as  hold- 
ing the  railroad  company  to  the  performance  of  the  same  acts 
as  may  be  required  of  the  city  or  town,  but  simply  that  each 
must  exercise  the  degree  of  care  and  caution  which  reasonable 
prudence  indicates  to  be  necessary  in  view  of  the  circum- 
stances of  the  particular  case.  We  have  held  municipal  cor- 
porations chargeable  with  negligence  in  permitting  the 
accumulation  of  snow  and  ice  in  uneven  and  irregular  masses 
upon  the  streets.  Collins  v.  City  of  Council  Bluffs,  32  Iowa, 
324,  7  Am.  Rep.  200;  Hodges  v.  City  of  Waterloo,  109  Iowa, 
444i  80  N.  W.  523.  See,  also,  Huston  v.  City  of  Council 
Bluffs,  loi  Iowa,  33,  69  N.  W.  11 30,  36  L.  R.  A.  211,  and  the 
authorities  there  cited.  The  suggestion  of  counsel  that  a  city 
is  bound  to  remove  snow  and  ice  from  its  sidewalks,  and 
therefore  these  authorities  are  not  in  point,  we  think  incor- 
rect. It  is  not  correct  that  cities  are  **  bound  to  remove  snow 
and  ice  from  their  sidewalks. '  *  No  such  duty  exists  while  the 
snow  and  ice  remain  unchanged  by  the  interference  of  man  or 
other  artificial  cause.  That  duty  arises  only  when  by  reason 
of  such  interference  with  natural  conditions  the  snow  or  ice 
becomes  ridged  or  rounded  or  uneven,  or  is  made  to  assume 
some  other  form  or  present  some  other  danger  than  would  re- 
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suit  solely  from  natural  causes.  Huston  v.  City  of  Council 
Bluffs,  loi  Iowa,  36,  69  N.  W.  11 30,  36  L.  R.  A.  211;  Broburg 
V.  City  of  Des  Moines,  63  Iowa,  523,  19  N.  W.  340,  50  Am. 
Rep.  756.  That  the  general  principle  controlling  the  cases 
referred  to  may,  under  proper  circumstances,  be  applicable  to 
railway  companies,  in  respect  to  their  care  for  yards  and  tracks 
where  trainmen  are  expected  to  work,  has  repeatedly  been 
held ;  and  no  court,  so  far  as  we  have  been  able  to  discover, 
has  held  to  the  contrary.  Lawsonv.  Truesdale  (Minn.)  62  N. 
W.  546;  Riflev  V.  Railroad  Co.  (Minn.)  75  N.  W.  704;  Cregg  v. 
Railway  Co.  (Mich.)  52  N.  W.  63.  The  Rifley  Case  is  directly 
in  point  both  in  its  facts  and  the  legal  questions  involved. 
It  is  there  held  that  a  railway  company  is  under  obligation  to 
keep  its  yard  in  reasonably  safe  condition  for  employees  who 
are  required  to  work^  therein.  The  Minnesota  court  having 
held  in  earlier  cases  that,  except  under  peculiar  circumstances^ 
a  railway  company  was  not  chargeable  with  negligence  on 
account  of  the  filling  of  cattle  guards  with  snow,  it  was  urged 
by  the  defendant  in  the  Lawson  Case  that  the  same  rule  was 
applicable  to  the  care  to  be  exercised  over  the  yards  where 
trainmen  and  switchmen  perform  their  labors;  but  the  court 
says  that  in  the  cases  relied  upon  in  support  of  such  proposi- 
tion "there  is  not  a  word  said  in  either  case  which  can  be 
construed  as  an  intimation  that,  as  a  matter  of  law,  a  railway 
employee,  when  entering  service  in  this  climate,  assumes  all 
risks  which  attend  the  falling  of  snow  or  the  forming  of  ice 
upon  or  about  the  tracks  and  yards,  or  the  removal  of  the 
same  by  the  railway  companies.  Nor  have  we  seen  any  case 
in  any  court  laying  down  that  doctrine."  In  Fay  v.  Railroad 
Co.  (Minn.)  75  N.  W.  15,  cited  by  appellant,  the  plaintiff, 
under  the  facts  shown,  was  held  not  entitled  to  damages;  but 
the  rule  by  which  the  company  may  be  held  negligent  in  per- 
mitting snow  and  ice  to  accumulate  in  dangerous  forms  and 
quantities  upon  its  yards  and  tracks  is  distinctly  recognized. 
As  we  have  already  suggested,  this  liability  is  founded  in  the 
familiar  rule  which  required  the  employer  to  provide  a  rea- 
sonably safe  place  to  work.  The  employer  cannot  remove, 
and  therefore  is  not  liable  for,  the  risks  which  are  attendant 
upon  the  operation  of  natural  causes  alone;  but,  when  it 
establishes  a  yard  and  side  tracks  upon  which  its  trainmen  are 
expected  to  go  by  day  or  night  to  perform  a  hazardous  serv- 
ice with  a  promptness  and  speed  which  ordinarily  precludes 
minute  inspection  of  their  pathway,  it  is  but  just  and  right  to 
say  that  the  company  shall  be  held  to  the  exercise  of  reason- 
able care  in  keeping  such  places  free  from  dangers  which  ordi- 
nary prudence  and  exertion  would  eliminate.  Railroad  Co. 
V.  O'Brien,  161  U.  S.  451,  16  Sup.  Ct.  618,  40  L.  Ed.  766; 
Kroener  v.  Railway  Co.,  88  Iowa,  16,  55  N.  W.  28.  We  think, 
therefore,  there  was  no  error  in  the  ruling  of  the  trial  court 
holding  that  the  question  of  defendant's  negligence  was  for 
the  jury. 
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2.  By  its  answer,  as  we  have  before  stated,  defendant 
alleged,  in  substance,  that  the  condition  of  the  yard  at  Earl- 
ham  in  respect  to  ice  and  snow  was  the  same  as  prevailed 
generally  in  the  yards  of  the  company  where  plaintiff  per- 
formed his  work ;  that  such  condition  was  open,  notorious, 
and  well  known  to  the  plaintiff,  or,  with  the  exercise  of  ordi- 
nary care,  ought  to  have  been  well  known  to  him ;  and  that, 
by  remaining  in  defendant's  service  with  such  knowledge  and 
means  of  knowledge,  he  assumed  the  risk  arising  from  such 
conditions.  In  stating  the  issues  to  the  jury  the  trial  court 
called  attention  to  the  issue  thus  presented,  but  failed  to  give 
any  instruction  as  to  the  law  applicable  thereto.  The  sub- 
stance of  the  charge  given  to  the  jury  was  that  if  plaintiff  had 
established  the  alleged  negligence  of  the  railroad  company, 
the  injury  to  himself  by  reason  thereof,  and  his  freedom  from 
contributory  negligence,  he  was  entitled  to  recover  damages. 
This  was  a  correct  proposition,  so  far  as  the  issue  presented 
by  defendant's  denial  is  concerned,  but  in  ignoring  the  plea  of 
assumption  of  risk  we  think  there  was  error.  This  point  is 
distinctly  ruled  in  Quinn  v.  Railway  Co.,  107  Iowa,  710,  77  N. 
\V.  464.  The  defense  being  distinctly  pleaded,  and  there  being 
evidence  tending  to  support  it,  the  jury  should  have  been  given 
specific  direction  in  reference  thereto.  If  it  be  true,  as 
alleged,  that  the  condition  of  the  yard  at  Earlham  was  the 
same  as  universally  prevailed  in  all  the  yards  along  the  line, 
that  plaintiff  had  been  for  years  in  the  same  service,  and  that 
he  knew,  or,  as  a  reasonable  man,  ought  to  have  known,  that 
defendant  was  making  no  effort  to  prevent  or  remove  obstruc- 
tions of  the  kind  complained  of,  then  by  remaining  in  such 
service  with  such  knowledge  and  means  of  knowledge  he 
assumed  the  risk  of  all  the  injuries  resulting  to  him  by  reason 
of  such  want  of  care  on  defendant's  part.  The  trial  court  did 
charge  the  jury  as  to  the  plaintiff's  assumption  of  all  risks 
which  are  naturally  or  necessarily  incident  to  the  service  in 
which  he  was  engaged,  and  as  to  the  bearing  of  his  knowledge 
of  the  custom  and  practice  of  the  company  upon  the  question 
of  contributory  negligence,  but  this,  we  think,  does  not 
obWate  the  objection  raised  by  appellant.  The  assumption 
of  risk  by  virtue  of  his  employment  is  a  matter  which  inheres 
in  plaintiff's  case,  and  the  question  is  sufficiently  raised  by  the 
defendant's  denial  of  negligence ;  but  assumption  of  the  risk 
arising  from  defendant's  negligence,  if  negligence  be  estab- 
lished, can  only  be  raised  by. an  affirmative  plea,  and  defend- 
ant assumes  the  burden  of  its  proof.  It  is  entirely  possible 
for  the  jury,  in  a  proper  case,  to  find  the  defendant  chargea- 
ble with  negligence,  and  the  plaintiff  to  be  free  from  con- 
tributory negligence,  and  yet  to  find  that,  by  remaining  in  the 
service  with  knowledge  or  means  of  knowledge  of  the  condi- 
tions of  which  he  complains,  the  plaintiff  has  waived  his  right 
of  action.  It  is  this  latter  principle  which  the  charge  of  the 
court  overlooked. 
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The  jury,  in  response  to  ar.  question  submitted,  found 
specially  that  plaintiff  slipped  upon  ice  inside  of  the  rail.  It 
is  strongly  urged  that  this  is  without  support  in  the  evidence. 
As  we  have  already  stated,  the  testimony  in  this  respect  is  not 
clear.  Plaintiff  in  one  portion  of  his  testimony  states  it  to  be 
his  impression  that  he  was  outside  of  the  rail,  but  has  not 
distinct  recollection.  Again  he  says  that  he  might  have  been 
between  the  rails,  for  all  that  he  knows.  He  says  that  he  wras 
in  the  act  of  making  the  coupling,  and,  while  he  would  lift  the 
pin  without  stepping  over  the  rail,  yet  it  was  necessary  also 
to  pull  open  the  **knuckle,"  which  was  a  movement  requiring 
him  to  go  in  between  the  cars.  The  unexpected  and  sudden 
character  of  the  accident,  the  quick  sequence  between  the  fall 
and  injury,  and  the  pain  and  excitement  accompanying  it, 
sufficiently  account  for  his  inability  to  speak  with  certainty 
as  to  his  precise  position;  but  the  fact  that  he  did  slip  and 
fall;  that  such  fall  left  him  with  his  feet  within  the  rail;  that 
there  was  a  ridge  of  ice  immediately  inside  of  the  rail,  sloping 
in  the  direction  his  feet  appear  to  have  slipped;  and  that  the 
patches  of  ice  outside  of  the  rail  appear  to  have  been  some- 
what further  away, — are  circumstances  which  fairly  tend  to 
sustain  the  jury's  finding. 

For  the  error  indicated  in  the  second  paragraph  of  this 
opinion,  there  should  be  a  new  trial,  and  the  judgment  below 
should  be  reversed. 


Central  of  Georgia  Ry,  Co.  v.  Vining. 

(Supreme  Court  of  Georgia,  Aug,  9,  igo2,) 
[42  8.  E.  Rep.  492.] 

Injury  to  Employee — Contributory  Negligence— Speed— Minimum  Time 
Cars—Rules. 

A  card  furnished  by  a  railroad  company  to  its  engineers,  and  con- 
taining a  column  headed  **  Minimum  time  freight  trains  between  sta- 
tions/' but  relatively  to  which  there  is  no  rule  of  the  company 
making  it  an  engineer's  duty  to  regard  this  minimum  time,  is  not 
legally  binding  upon  the  engineer,  so  as  to  forfeit  the  right  of  his 
widow  to  recover,  if  he,  while  attempting  to  run  his  train  between 
two  stations  in  less  than  the  time  given  in  the  column  metitioned,  is 
killed  by  the  negligence  of  his  co-employees. 
Sam 9 — Same— Burden  of  Proof. 

The  plaintiff  having  clearly  showed  negligence  on  the  part  of  the 
company,  it  was  incumbent  on  the  latter  to  show  that  the  engineer 
was  negligent.  On  this  point  the  evidence  was  conflicting,  and  the 
jury  having  determined  the  issue  in  favor  of  the  plaintiff,  and  the 
trial  judge  having  approved  their  finding,  this  court  will  not  control 
his  discretion  in  retusing  a  new  trial. 

Rulings. 

There  was  no  material  error  in  the  rulings  of  which  proper  com- 
plaint is  made  in  any  of  the  other  grounds  of  the  motion  for  a  new 
trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Early  county;  H.  C.  Sheffield, 
Judge. 
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Action  by  Emma  D.  Vining  against  the  Central  of  Georgia 
Railway  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

W.  D.  Kiddoo  and  Lawton  &  Cunningham,  for  plaintiff  in 
error. 

Hardeman,  Davis  &  Turner,  Hoke  Smith,  and  H.  C. 
Peeples,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

LEWIS,  J.,  absent  on  account  of  sickness. 


Carroll  v.  New  York,  N.  H.  &  H.  R.  R, 

[Supreme  Judicial  Court  of  Massachusetts ,  Worcester,  Oct,jr,rgo2,) 

[65  N.  E.  Rep.  69.] 

Exceptions. 

Except! on s  not  argued  will  not  be  considered. 
Injury  to  Employee  Working  under  Car — Assumption  of  Risic — Warning. 

While  plaintiff  was  working  in  a  car  on  a  side  track,  a  train  was 
pnshed  violently  against  it  without  warning,  injuring  plaintiff.  It 
^as  cttstomary  to  give  warning  when  trains  were  moved  on  the  side 
track:  held,  that  plaintiff  did  not  assume  the  risk  of  the  failure  to 
give  warning. 

Same— Excessive  Speed. 

Plaintiff  also  had  a  right  to  assume  that  the  train  would  not  be 
backed  on  the  switch  track  at  an  unreasonable  rate  of  speed. 

Same-Notice  of  Claim. 

St.  1894,  c.  389,  i  1,  provides,  in  an  action  for  bodily  injury,  for  a 
written  notice*  * 'which  notice  shall  refer  to  the  injury  sustained,  and 
claim  damages  or  payment  therefor."  A  notice  stated  that  plaintiff 
was  injured  by  defendant's  negligence  and  was  signed  by  a  firm  of 
lawyers,  but  there  was  no  explicit  claim  of  damages :  held,  the  require- 
ment that  the  notice  should  *' claim  damages  or  payment  therefor" 
merely  meant  that  it  must  appear  from  the  notice  that  it  was  intended 
as  a  basis  of  claim,  and  that  the  notice  given  was  sufficient. 

In  Charge  of  Trains— Absent  Conductor. 

The  conductor  of  a  freight  train  may  properly  be  found  to  be  in 
charge  or  control  of  it,  though  he  is  at  the  time  temporarily  absent, 
if  nothing  is  done  meanwhile  contrary  to  his  orders. 

Exceptions  from  superior  court,  Worcester  county ;  Francis 
A.  Gaskill,  Judge. 

Action  by  Thomas  F.  Carroll  against  the  New  York,  New 
Haven  &  Hartford  Railroad.  Judgment  for  plaintiff,  and 
defendant  brings  exceptions.     Exceptions  overruled. 

Dodge  &  Taft,  for  plaintiff. 
Arthur  P.  Rugg,  for  defendant. 

LATHROP,  J.  This  is  an  action  of  tort,  under  St.  1 887, 
^'  270,  §  I,  cl.  3,  for  injuries  received  by  the  plaintiff  on  May 
h  1900,  while  in  the  defendant's  employ.  The  declaration 
contained  five  counts.  The  plaintiff  at  the  trial  waived  the 
first  and  last  counts,  and  the  other  three  counts  were  sub- 
mitted to  the  jury,  and  a  verdict  in  favor  of  the   plaintiff  was 
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returned  on  the  second  and  fourth  counts.  The  first  of  these 
charges  negligence  of  a  conductor  in  charge  of  a  train,  in  not 
warning  the  plaintiff  of  the  approach  of  the  train,  whereby  the 
plaintiff,  being  in  the  exercise  of  due  care,  was  injured.  The 
other  count  charges  the  negligence  of  the  conductor  to  have 
been  the  pushing  and  driving  of  his  train  with  unreasonable 
and  unnecessary  force,  and  at  unreasonable  and  unnecessary 
speed,  against  a  car  standing  on  the  track  of  the  defendant,  in 
which  the  plaintiff  was  then  engaged  in  the  course  of  his  em- 
ployment. The  case  is  before  us  on  the  defendant's  excep- 
tions. 

The  plaintiff  was  employed  by  the  defendant  at  its  Millville 
station,  in  Blackstone,  to  carry  the  mail,  and  do  work  about 
the  cars  and  freight  station,  loading  and  unloading  freight. 
At  this  station  there  are  four  tracks,  running  north  and  south, 
between  the  passenger  station  on  the  east  and  the  freight 
station  on  the  west  of  the  tracks.  The  track  nearest  the  pas- 
senger station  is  called  the  ** north-bound  track,"  and  the  next 
westerly  is  called  the  ** south-bound  track,**  these  being  the 
main  tracks.  Next  westerly  is  the  so-called  "middle  track/' 
which  connects  with  the  main  track  at  both  ends,  and  next  to 
the  freight  station  is  the  ** house  track,"  so  called,  which  con- 
nects with  the  middle  track  at  both  ends.  The  plaintiff  had 
been  in  the  employ  of  the  defendant  two  years  as  a  freight 
handler.  At  the  time  of  the  injury  he  was  in  a  freight  car 
standing  near  the  southerly  end  of  the  house  track,  engaged 
with  one  Hartn'ett  in  piling  up  empty  beer  kegs  in  the  car. 
This  car  stood  alone,  with  its  brakes  set.  From  20  to  50 
yards  north  of  the  car  in  which  the  plaintiff  was  working  were 
3  cars,  with  their  brakes  set.  While  the  plaintiff  was  at  work 
piling  up  the  beer  kegs  in  the  car  standing  by  itself,  a  local 
freight  train,  bound  north,  consisting  of  a  locomotive  engine, 
1 1  cars,  and  a  caboose,  came  into  the  station  on  the  north- 
bound track,  ran  about  half  a  mile  north  of  the  station,  and 
then  backed  down  onto  the  house  track  with  such  speed  that 
it  came  into  collision  with  the  3  cars  coupled  together,  and 
drove  them  down  upon  the  car  in  which  the  plaintiff  was  work- 
ing, with  sufficient  force  to  send  this  car  from  25  to  30  feet 
down  the  track,  throwing  some  of  the  kegs  in  the  car  against 
the  plaintiff,  thereby  causing  the  injuries  complained  of,  and 
throwing  other  kegs  out  of  the  car  door.  There  was  evidence 
that,  when  a  train  was  coming  on  the  house  track,  there  was 
a  rule  or  custom  that  the  conductor  of  the  train  coming  should 
give  a  warning,  and  that  no  warning  was  given  on  this  occa- 
sion. The  fact  that  it  was  customary  to  give  a  warning  does 
not  appear  to  have  been  disputed.  If  we  assume  that  the 
testimony  of  the  conductor  shows  a  warning  to  Hartnett,  or  in 
his  presence,  this  testimony  was  contradicted,  and  so  the 
question  was  for  the  jury. 

There  was  contradictory  evidence  on  the  question  whether 
the  conductor  left  the  train  before  or  after  the  accident.     The 
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conductor  and  some  other  witnesses  testified  that  he  left  the 
train  when  it  was  opposite  the  station,  going  north.  A  wit- 
ness for  the  plaintiff  testified  that  the  conductor  was  on  the 
top  of  the  rear  car  when  the  train  was  backing  down,  and 
that  the  witness  saw  the  conductor  give  the  motion  to  stop 
while  the  latter  was  on  the  train.  •  This  was  of  importance 
only  on  the  question  of  whether  a  warning  was  given. 

At  the  close  of  the  evidence  the  defendant  asked  for  several 
instructions  which  were  not  given.  The  first  of  these  (that, 
on  all  the  evidencr  in  the  case,  the  plaintiff  cannot  recover) 
was  not  argued,  and  we  regard  it  as  waived. 

The  second  request  was  as  follows:  **If  the  jury  believe 
that  the  injuries  suffered  by  the  plaintiff  were  due  to  the  want 
of  warning  of  the  approach  of  the  cars  under  the  control  of 
the  conductor,  then  this  want  of  warning  was  one  of  the  risks 
which  the  plaintiff  assumed  in  his  employment,  and  he  can- 
not recover. ' '  We  are  of  opinion  that  the  judge  rightly  re- 
fused so  to  rule,  and  that  the  question  was  for  the  jury.  The 
plaintiff  assumed  the  risk  ordinarily  incident  to  the  work  he 
was  doing,  but  he  had  a  right  to  assume  that  a  warning  would 
be  given  when  a  train  was  about  to  back  down  on  the  house 
track,  if,  as  the  testimony  showed,  it  was  customary  to  give 
such  warning.     Davis  v.  Railroad  Co.,  159  Mass.  532,  34  N. 

E.  1070.  He  also  had  the  right  to  assume  that  the  train 
would  not  be  driven  in  on  the  house  track  at  an  unreasonable 
rate  of  speed. 

The  fourth  request  was:  **No  sufficient  notice,  as  required 
by  law,  was  given  by  the  plaintiff  to  the  defendant,  and  the 
defendant  is  entitled  to  a  verdict.*'  The  notice  is  addressed 
to  the  defendant,  described,  in  part,  as  having  a  usual  place  of 
business  in  Worcester,  in  the  county  of  Worcester.  It  is 
dated  May  19,  1900,  and  proceeds  as  follows:     "I,   Thomas 

F.  Carroll,  of  Blackstone,  in  said  county,  hereby  give  yoii 
notice  that  on  the  first  day  of  May,  1900,  at  about  9:45  a.  m., 
while  in  your  employ  at  the  Millville  station,  on  the  Provi- 
dence &  Worcester  Division  of  your  railroad  system,  and 
engaged  in  loading  a  freight  car,  by  reason  of  the  negligence 
of  a  person  in  your  employ,  having  charge  or  control  of  one  of 
your  locomotive  engines  and  trains  upon  said  railroad  at  said 
station,  a  car  was  so  negligently  pushed  or  driven  against  said 
car  in  which  I  was  employed  at  that  time  that  I  was  thrown 
down,  and  the  barrels  or  kegs  in  said  car  in  which  I  was  then 
working  were  thrown  upon  me,  whereby  I  was  greatly  bruised 
and  injured.*'  This  was  signed:  **Thomas  F.  Carroll,  by 
Dodge  &  Taft,  His  Attorneys. ' '  The  statute  in  force  at  this 
time  was  St.  1894,  c.  389,  the  first  section  of  which  reads  as 
follows:  "In  an  action  to  recover  for  bodily  injury,  or  dam- 
age to  a  person  in  his  property,  hereafter  sustained,  no 
defendant  shall  avail  himself  in  defense  of  such  action  of  any 
omission  to  state  in  the  written  notice  now  required  by  law, 
the  time,  place   or  cause  of  the  injury  or  damage,    unless. 
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within  five  days  after  the  receipt  of  a  written  notice  given  by 
the  person  entitled  to  give  the  same  within  the  time  now  re- 
quired by  law,  which  notice  shall  refer  to  theinjury  or  injuries 
sustained  and  claim  damages  or  payment  therefor,  the  person 
or  corporation  receiving  such  notice,  or  some  one  in  his  or  its 
behalf,  shall  give  to  the  person  injured,  or  to  the  person  giv- 
ing or  serving  such  notice  in  behalf  of  the  person  injured,  or 
to  the  executor  or  administrator  of  the  person  injured,  a 
notification  in  writing  that  the  notice  given  is  not  in  com- 
pliance with  the  law,  and  requesting  forthwith  a  further 
written  notice  which  shall  comply  with  the  law.  And  if  the 
person  legally  authorized  to  give  such  notice  shall,  within 
five  days  after  the  receipt  of  such  notification  and  request  for 
a  further  written  notice,  give  a  further  written  notice  comply- 
ing with  the  law  as  to  the  time,  place  and  cau^e  of  the  injury 
or  damage,  such  notice  shall  be  of  the  same  legal  effect  as  if 
it  had  been  given  at  the  time  of  the  original  notice,  and  shall 
be  considered  as  a  part  thereof."  The  objection  made  to  the 
notice  is  that  it  does  not  comply  with  the  words  of  the  statute 
above  quoted,— **which  notice  shall  refer  to  the  injury  or 
injuries  sustained,  and  claim  damages  or  payment  therefor." 
It  is  obvious  that,  under  any  construction  of  the  statute,  the 
notice  does  refer  to  the  injuries  sustained.  It  still  is  to  be 
considered  whether  the  plaintiff's  case  should  be  thrown  out 
of  court  because  the  notice  does  not,  in  terms,  claim  damages. 
The  sentence  in  question  is  a  parenthetical  one.  The  object 
of  the  statute  is  to  require  the  person  or  corporation  notified, 
if  there  is  any  omission  in  the  notice  to  state  the  time,  place, 
or  cause  of  the  injury  or  damage,  to  give  within  five  days 
a  notification  that  the  notice  given  is  not  in  compliance  with 
the  law,  and  request  a  further  written  notice  which  shall 
comply  with  the  law.  Then  if  the  person  legally  authorized 
to  give  the  notice  shall  within  five  days  give  a  further  written 
notice  complying  with  the  law  as  to  the  time,  place,  and 
cause  of  the  injury  or  damage,  such  notice  shall  be  of  the  same 
legal  effect  as  if  it  had  been  given  at  the  time  of  the  original 
notice.  It  is  much  more  reasonable  to  suppose  that  the  par- 
enthetical sentence  was  intended  as  a  statement  of  the  ex- 
isting law,  than  as  a  new  enactment.  If  the  defendant's 
contention  is  correct,  the  legislature  has  put  the  insertion  in 
a  notice  of  a  claim  for  damages  on  a  higher  plane  than  the 
statement  of  the  time,  place,  and  cause  of  the  injury.  We 
cannot  suppose  that  this  was  the  intent  of  the  legrislature,  or 
that  the  parenthetical  clause  means  anything  more  than  that 
it  must  appear  from  the  notice  that  it  was  intended  as  a  basis 
of  a  claim  against  the  person  to  whom  the  notice  is  given. 
Such  has  been  held  to  be  the  law  since  a  notice  was  required 
to  be  given.  Kenady  v.  City  of  Lawrence,  128  Mass.  318; 
Taylor  V.  Inhabitants  of  Woburn,  130  Mass.  494.  In  Lyman 
V.  Hampshire  Co.,  138  Mass.  74,  77,  it  is  said  by  Chief  Justice 
Morton:     **It  was  held  under  St.  1877,  and  is  equally   true  of 
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\vritten  notices  under  St.  1879,  that  the  notice  itself  should 
show,  either  by  a  form  of  words,  or  by  the  circumstances 
under  which  it  is  given,  that  it  was  intended  by  the  party  giv- 
ing it  as  a  notice  for  the  purpose  of  fixing  his  right  of  action.'* 
The  notice  in  that  case  was  no  more  explicit  on  this  point 
than  the  one  before  us,  yet  it  was  held  to  be  sufficient.  See, 
also,  Driscoll  v.  City  of  Fall  River,  163  Mass.  105,  39  N.  E. 
1003.  In  the  present  case  the  notice  was  signed  by  a  firm  of 
lawyers,  and  was  served  by  a  deputy  sheriff.  There  can  be  no 
doubt  that  this  sufficiently  informed  the  defendant  that  the 
plaintiff  claimed  damages. 

The  sixth  request  for  instructions  is  as  follows:  **There  is 
no  evidence  to  warrant  a  recovery  upon  counts  2  and  4  of  the 
declaration.'*  As  to  count  2,  the  defendant  contends  that,  at 
the  time  it  was  possible  for  the  conductor  to  give  the  warning, 
he  was  not  in  charge  or  control  of  the  train.  But  a  con- 
ductor of  freight  train  may  be  found  to  be  in  charge  thereof, 
although  he  is  temporarily  absent  upon  a  duty  incident  to  the 
proper  management  of  the  train,  and  nothing  is  done  mean- 
while contrary  to  his  orders  or  expectation  of  what  would 
be  done.  Donahoe  v.  Railroad  Co.,  153  Mass.  356,  26  N.  E. 
868,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  526. 

As  to  the  fourth  count,  the  defendant  contends  that  the 
testimony  of  the  conductor  indicates  that  he  gave  the  signal 
to  stop  in  ample  season  to  stop  the  train,  and  that  one  Burns 
testified  that  he  saw  the  conductor  giving  the  signal  to  stop 
as  soon  as  he  saw  the  train  coming  down  the  track.  We  are 
unable  to  find  any  such  testimony  given  by  Burns.  What- 
ever the  testimony  of  the  conductor  may  indicate,  he  did  not 
testify  to  the  fact,  and,  if  he  had,  the  jury  were  not  bound  to 
believe  him.  There  can  be  no  doubt  that  the  jury  were  war- 
ranted in  finding  that  the  conductor  was  in  charge  or  control 
of  the  train.  He  himself  testified:  **I  was  directing  the 
train  by  motion.  The  engineer  responded  to  the  motion  I 
gave  him."  There  is  also  no  doubt  that  the  jury  were  war- 
ranted in  finding  that  the  speed  of  the  train  in  backing  down 
was  unreasonable  and  unnecessary,  and  in  finding  for  the 
plaintiff  on  this  count. 

Exceptions  overruled. 


Illinois  Cent.  R.  Co.  v,  Atwell. 

{Supreme  Court  of  Illinois^  Oct,  ^5,  igo2.) 
[64  N.  B.  Rep.  1095.] 

Injury  to  Sectionman — Contributory   Nesligence— Hazardous  Work.* 

Where  sectionmen  were  working  by  a  hand  car  which    was  on  the 

track  when  the  whistle  of  an  eng-ine  was   heard,   and   they  were  di* 

noted  to  remove  the  hand  car,  and  the  order  was  improper  as  ezpos- 

*See  foot-note  appended  to  Cogdell  v.  Southern  Ry.  Co.  (N.  Car.), 
^  R.  R.  R.  39,  27  Am.  &  Eng.  R.  Cas.,  N.  8.,  39. 
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ing  the  men  to  great  peril,  whether  obedience  to  the  order  involved 
so  great  hazard  that  a  man  of  ordinary  prudence  would  not  have  under- 
taken it  was  a  question  for  the  jury. 

Same— Same— Obeying  Improper  Orders — Fellow  Servants.f 

Whei^B  the  death  of  a  railroad  section  hand  was  due  to  an  attempt 
to  obey  an  improper  order  of  the  foreman,  his  administrator  mi^ht 
recover,  the  foreman  not  being  a  fellow  servant  with  regard  to  tbe 
exercise  of  his  power  to  command. 

Measure  of  Damages— Instruction. 

In  an  action  against  a  railway  company  for  damages  for  causing 
the  death  of  an  employee,  it  was  not  error  to  omit  to  specially  tnstrtict 
on  the  measure  of  damages,  in  view  of  improper  evidence  by  the 
widow  of  the  employee  that  she  was  in  poor  health  and  had  no  means 
of  support,  defendant  not  having  objected  to  the  evidence  or  requested 
an  instruction. 

Appeal  from  appellate  court,  Fourth  district. 

Action  by  Laura  Atwell,  administratrix,  against  the  Illinois 
Central  Railroad  Company.  From  a  judgment  of  the  court 
of  appeals  (lOO  111.  App.  513)  affirming  a  judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

W.  W.  Barr  and  J.  M.  Dickinson,  for  appellant. 

Wm.  A.  Schwartz  and  Andrew  S.  Caldwell,  for  appellee. 

CARTWRIGHT,  J.  The  appellate  court  for  the  Fourth 
district  affirmed  a  judgment  recovered  by  appellee,  as  admin- 
istratrix of  the  estate  of  George  Atwell,  deceased,  against 
appellant,  in  the  circuit  court  of  Jackson  county,  for  pecuniary 
damages  resulting  to  the  widow  and  next  of  kin  from  the  death 
of  said  George  Atwell,  which  was  alleged  to  have  been  caused 
by  the  negligence  of  appellant.  The  defendant  offered  no 
evidence,  but  at  the  conclusion  of  the  evidence  introduced  by 
plaintiff  asked  the.  court  to  direct  a  verdict  of  not  gruilty. 
The  court  refused  the  request,  and  the  question  whether  the 
court  erred  in  such  refusal  is  the  principal  question  in  the 
case. 

The  facts  proved  on  the  trial  were,  in  substance,  as  follows: 
George  Atwell  was  employed  by  the  defendant  as  a  section 
hand  at  Carbondale.  Between  3  and  4  o'clock  on  the  morn- 
ing of  February  8,  1901,  he  was  called  by  the  section  foreman, 
and  directed  to  call  some  of  the  other  section  hands,  which 
he  did.  The  occasion  for  calling  out  the  men  at  that  time  in 
the  morning  was  to  repair  a  broken  switch  about  three-quarters 
of  a  mile  from  the  depot,  in  the  north  yards,  and  they  went 
with  the  foreman  to  that  place  on  a  hand  car.     When  they 

tSee  Doran  b.  Cedar  Rapids  M.  C.  Ry.  Co.  (Iowa),  3  R.  R.  R.  929, 
26  Am.  A  £ng.  R.  Cas.,  N.  S.,  929;  Bryan  v.  Southern  Ry.  Co.  (N. 
Car.),  21  Am.  A  Eng.  R.  Cas.,  N.  8.,  542;  Southern  Ry.  Co.  v. 
Mauzy  (Va.),  20  Am.  A  Eng.  R.  Cas.,  N.  S.,  647;  Chattano<MFa  Blec. 
Ry.  Co.  V.  Lawson  (Tenn.),  12  Am.  A  Eng.  R.  Cas.,  N.  8.,  669; 
Bradley  v.  Chicago,  M.  A  St.  P.  Ry.  Co.  (Mo.),  8  Am.  A  Eng.  R. 
Cas.,  N.  8.,  729;  Goodwell  v.  Montana  Cent.  Ry.  Co.  (Mont.),  4 
Am.  A  Eng.  R.  Cas.,  N.  8.,  419;  Illinois  Cent.  R.  Co.  v.  Bolton 
(Tenn.),  9  Am.  &  Eng.  R.  Cas.,  N.  8.,  868;  Northern  Pac.  R.  Co.  v. 
Charless  (U.  8.),  4  Am.  A  Eng.  R.  Cas.,  N.  8.,  128;  Northern  Pac. 
R.  Co.  V.  Peterson  (U.  8.),  4  Am.  A  Eng.  R.  Cas.,  N.  8.,  117. 
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anived  it  was  found  that  a  new  switch  point  was  needed,  and 
by  direction  of  the  foreman  they  went  farther  north  with  the 
hand  car  to  get  the  necessary  tools  and  the  switch  point. 
They  first  went  to  the  toolhouse,  about  500  feet  north  of  the 
place  where  the  switch  was  torn  up.  There  they  got  the  nec- 
essary tools,  and  put  them  on  the  car,  and  went  back  south 
about  200  feet,  where  they  left  the  hand  car  on  the  track  and 
went  to  get  the  switch  point,  which  lay  among  some  railroad 
iron  about  40  feet  east  of  the  track.  The  switch  point  was 
about  1 5  feet  long,  and  weighed  260  pounds.  They  had  brought 
it  part  way,  and  were  all  helping  to  carry  it  when  a  whistle 
was  blown,  and  the  foreman  called  to  them  that  the  "train  was 
coming,  and  to  come  and  get  the  car  of!  the  track  quick.  It 
was  then  20  minutes  after  4  o'clock  of  a  dark  and  foggy  morn- 
ing, and  there  was  a  coalhouse  situated  so  that  the  men  could 
not  see  an  approaching  train  from  the  place  where  they  were. 
They  ran  to  the  track,  and  the  foreman  and  three  of  the  men 
got  over  on  the  west  side,  and  pulled  one  end  of  the  hand  car 
off.  Two  of  the  men  did  not  attempt  to  cross,  as  there  was 
not  time  enough,  but  Atwell,  who  was  behind,  came  running 
and  passed  them,  and  just  as  he  stepped  one  foot  over  the 
east  rail  of  the  track  to  get  hold  of  the  car  the  train  struck 
him.  The  men  on  the  other  side  jumped  back  at  the  same 
time  and  escaped  injury.  The  train  was  running  about  35  or 
40  miles  an  hour,  and  the  hand  car  was  demolished,  and 
Atwell  was  thrown  about  35  feet  and  killed.  The  men  could 
not  see  the  train,  on  account  of  the  coalhouse,  until  they 
reached  the  track. 

The  first  count  of  the  declaration  charged  the  defendant 
with  carelessly  and  improperly  driving  and  managing  the 
locomotive  engine  and  train,  and  there  was  no  evidence  tend- 
ing to  support  that  charge.  The  second  count  charged  the 
defendant  with  negligence  of  its  section  foreman  in  negligently 
and  improperly  commanding  the  section  laborers  to  run  and 
get  the  hand  car  off  the  track,  and  we  think  it  manifest,  from 
the  above  statement  of  facts  proved,  that  the  court  was  right 
in  refusing  to  direct  a  verdict  upon  the  issue  formed  under 
that  count.  The  order  was  improper,  and  was  negligently 
given  by  the  foreman,  without  due  regard  to  the  safety  of  the 
men  under  his  command.  By  the  order  he  exposed  them  to 
great  peril,  and  it  resulted  in  the  death  of  Atwell.  This  does 
not  appear  to  be  denied,  but  it  is  urged  that  the  evidence 
failed  to  show  that  Atwell  was  in  the  exercise  of  ordinary  care 
for  his  own  safety.  Counsel  say  that  the  hazard  and  risk  in- 
volved in  obedience  to  the  order  were  so  great  that  a  man  of 
ordinary  prudence  would  not  have  undertaken  it,  and  that  the 
command  was  unreasonable  and  the  peril  and  danger  so  gn"eat 
that  Atwell  was  not  bound  to  obey  it.  It  is  true  that  the  serv- 
ant must  act  with  that  degree  of  care  which  an  ordinarily 
prudent  man  would  exercise  under  the  same  circumstances, 
but  he  is  to  be  judged  by  all  the  circumstances  and  in  view  of 
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the  order  of  the  master.  The  servant  owes  the  duty  of  obe- 
dience to  the  commands  of  the  master,  and  if  he  is  ordered  to 
perform  an  act  he  does  not  assume  the  risk  of  obeying  the 
order  unless  the  risk  is  so  great  that  a  man  of  ordinary  pru- 
dence would  not  encounter  it.  Offutt  v.  Exposition,  175  111. 
472,  51  N.  E.  651;  Gundlach  v.  Schott,  192  111.  509,  61  N.  E. 
332,  85  Am.  St.  Rep.  348.  The  jury  were  to  judge  of  Atwell's 
conduct  by  considering  the  order  given ;  the  habit  and  duty 
of  obedience  to  orders  generally ;  the  suddenness  with  which 
he  was  called  upon  to  act,  with  the  consequent  lack  of  time 
for  deliberation;  the  darkness  and  fog;  the  fact  that  from  his 
position  he  was  unable  to  see  the  approaching  train  and  all 
the  surrounding  conditions.  The  court  would  not  have  been 
justified  in  taking  the  case  from  the  jurv  on  the  ground  that 
the  evidence  did  not  tend  to  prove  ordinary  care  on  his  part. 

Again,  it  is  insisted  that  the  negligence  charged  is  the  neg- 
ligence of  a  fellow  servant,  and  therefore  plaintiff  could  not 
recover.  While  the  foreman  and  Atwell  may  have  been,  in 
many  respects,  fellow  servants,  they  were  not  in  that  relation 
as  to  the  exercise  of  authority  by  one  over  the  other.  The 
injury  resulted  from  the  improper  exercise  of  the  foreman's 
power  to  command,  and  in  respect  to  the  exercise  of  such 
power  they  were  not  fellow  servants.  Railroad  Co.  v.  Mav, 
108  111.  288. 

There  was  no  error  in  refusing  to  direct  a  verdict. 

There  are  some  general  criticisms  of  the  instructions  given 
at  the  request  of  the  plaintiff,  but  they  were  the  usual  and 
approved  statements  of  the  law  in  cases  of  this  character.  It 
is  not  complained  that  the  courts  refused  any  instruction 
asked  by  the  defendant,  and  the  only  thing  really  insisted  upon 
with  respect  to  the  instructions  is  that  the  court  ought  to  have 
enlightened  the  jury  more  particularly  on  the  question  of  the 
measure  of  damages  in  view  of  misleading  and  prejudicial  evi- 
dence before  the  jury  affecting  that  question.  The  evidence 
referred  to  was  the  testimony  of  the  plaintiff,  who  was  the 
widow  of  Atwell,  to  the  effect  that  her  health  was  bad  and 
that  she  had  no  income  or  means  of  support  from  any  source. 
The  evidence  was  incompetent,  and  if  it  had  been  objected  to 
would  certainly  have  been  excluded.  Railroad  Co.  v.  Baches, 
55  111.  379;  Railway  Co.  v.  Powers,  74  111.  341;  Railroad  Co. 
v.  Moranda,  93  111.  302,  34  Am.  Rep.  168;  Railroad  Co.  v. 
Woolridge,  174  111.  330,  51  N.  E.  701.  Defendant  might  have 
prevented  such  evidence  going  to  the  jury,  but  made  no 
objection  to  it,  and  did  not  prepare  or  ask  for  any  instruction 
with  respect  to  it.  It  was  not  the  duty  of  the  court,  of  its 
own  motion,  to  instruct  the  jury  specially  for  the  purpose  of 
obviating  the  effect  of  evidence  admitted  without  objection. 
Defendant  might  have  asked  and  obtained  such  proper  in- 
structions concerning  the  evidence,  or  its  proper  relation  of 
the  question  of  damages,  as  it  saw  fit. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
appellate  court  is  affirmed.     Judgment  affirmed. 
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{Supreme  Court  of  South  Carolina^  Feb.ig^  /90J.) 

[43  S.  R.  Rep.  679.1 

Accident  at  Crossing — Contributory  Negligence — Climbing  over 
Obstructing  Cars.* 
A  complaint  allegred  that  plaintiff  climbed  between  two  box  cars  of 
a  train  blockading'  the  public  crossing',  without  waiting  for  it  to  g'et  out 
of  the  way,  and  without  attempting^  to  g^o  around  it,  and  without  notice 
to  any  one  of  his  intent  so  to  do,  and  that,  without  any  warning",  the 
servants  in  charfi^e  of  the  train  recklessly  moved  it,  injuring'  plaintiff  : 
keldy  that  a  demurrer  on  the  ground  that  the  complaint  showed  plain- 
tiff guilty  of  contributory  negligence  was  properly  overruled. 

Same— Application  of  Ordinance — Station  Yards — Instructions. 

In  an  action  for  injuries  received  at  a  crossing,  a  refusal  to  charg'e 
that  a  city  ordinance  relating  to  the  obstruction  of  crossings  by  trains 
did  not  apply  to  the  station  yard  of  the  defendant  was  proper,  as  being' 
a  charge  on  the  facts ;  the  question  whether  the  point  was  a  public 
crosaing  being  in  issue. 

Same— Signals— Gross  Negligence. f 

Recovery  may  be  had  for  injuries  occasioned  by  failure  to  give  the 
statutory  signals  unless  the  gross  negligence  of  the  party  injured  con- 
tributed to  the  accident,  as  the  proximate  cause  thereof. 

Pleading. 

Where  defendant  fails  to  move  to  strike  out  allegations  in  the  com- 
plaint which  he  deems  inappropriate,  he  cannot  object  to  the  considera- 
tion of  the  issues  raised  thereby.   * 

Appeal  from  Common  Pleas  Circuit  Court  of  Oconee 
County;  Purdy,  Judge. 

Action  by  W.  L.  Bums  against  the  Southern  Railway  Com- 
pany.   Judgment  for  plaintiff.     Defendant  appeals.    Affirmed. 

T.  P.  Cothran,  for  appellant. 
J.  R.  Earle,  for  respondent. 

GARY,  A.  J.  This  is  an  action  for  damages  alleged  to  have 
been  sustained  by  the  plaintiff,  through  the  negligence  of  the 
defendant,  while  attempting  to  cross  between  two  box  cars  at 
Seneca,  S.  C,  on  the  6th  of  April,  1899.  The  case  was  first 
tried  before  his  honor  Judge  Aldrich,  who  granted  an  order  of 
nonsuit,  which  was  reversed  by  the  Supreme  Court.  61  S.  C, 
404,  39  S.  E.  567.  A  new  trial  was  had  before  his  honor  Judge 
Purdy  and  a  jury.  The  verdict  was  in  favor  of  the  plaintiff 
for  $949.  so. 

As  one  of  the  questions  raised  by  the  defendant's  excep- 
tions arises  out  of  a  demurrer  to  the  complaint,  we  will  set  out 
these  allegations  that  are  material  in  the  consideration  of  that 
question.  Paragraph  i  alleges  the  corporate  existence  of  the 
defendant.     Paragraphs  2  and  3  are  as  follows : 

**(2)  That  on  the  6th  day  of  April,  1899,  the  defendant  cor- 
poration negligently  and  unlawfully  allowed  one  of  its  trains, 

^See  notes  at  end  of  case. 

^Contribntory  negligence  as  affected  by  failure  to  give  signals, 
see  foot-note  appended  to  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Jndah  (Kan.)» 
4R.  R.  R.  937,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  937. 

6  R  R  R-21 
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consisting  of  a  locomotive  and  a  number  of  freight  cars,  in 
charge  of  its  authorized  agents,  to  stop  for  a  considerable  and 
unreasonable  time — about  twenty  minutes — across  one  of  the 
public  streets  or  crossings  or  traveled  places  of  the  town  of 
Seneca,  in  the  county  and  state  aforesaid,  to  the  gjeat  incon- 
venience and  annoyance  and  violation  of  the  rights  of  the 
public,  and  in  violation  of  ordinances  of  said  town;  thus  com- 
pletely blockading  the  said  street  or  crossing,  which  leads 
from  the  business  portion  of  said  town  to  the  passenger  land- 
ing of  the  Blue  Ridge  Railroad,  across  the  track  of  said 
defendant,  during  which  time  the  passenger  train  on  the  Blue 
Ridge  Railroad  had  arrived,  and  was  due  to  depart. 

*H3)  That  on  said  day  plaintiff  was  accompanying  and  as- 
sisting his  son  off  to  his  command,  who  had  purchased  a  ticket 
and  was  to  take  the  Blue  Ridge  Railroad  train  at  this  point. 
That,  waiting  for  a  considerable  time,  and  no  opening  being 
made  in  said  freight  train  through  which  persons  might  pass, 
and  the  said  passenger  train  being  due  to  depart,  the  way 
being  thus  blocked  for  a  great  distance  either  way,  persons 
were  therefore  compelled  to  cross  said  freight  train  in  going 
to  and  from  said  passenger  train,  by  going  over  the  bumpers 
and  a  number  of  persons  did  so.  The  plaintiff's  son  crossed 
said  train  as  aforesaid,  and  plaintiff  immediately  followed  him 
— attempted  to  cross  said  freight  train,  which  was  at  that 
time  standing  motionless  across  said  street  or  crossing.  That 
while  the  plaintiff  was  in  the  act  of  crossing  between  two  of 
said  freight  cars,  without  any  notice  or  warning,  without  the 
sound  of  a  whistle  or  the  ringing  of  a  bell  on  said  locomotive, 
the  defendant  company,  through  its  agents  and  servants  then 
and  there  in  charge  of  said  train,  negligently,  recklessly,  and 
unlawfully  caused  said  train  of  cars  to  move  rapidly  and  sud- 
denly, and  thereby  caught  plaintiff's  foot  between  two  of  said 
cars,  and  so  mangled  and  crushed  it  as  to  necessitate  its  being 
amputated,  all  of  which  was  grossly  negligent,  reckless,  and 
unlawful  on  the  part  of  the  said  defendant  corporation." 

Paragraph  4  alleges  that  he  was  damaged   in   the  sum  of 

$1,999. 

The  first  exception    assigns  error    as  follows:    *'(i)The 

presiding  judge  erred  in  overruling  the  defendant's  demurrer 

to  the  complaint  for  this  reason :    The  complaint  shows  that 

the  plaintiff  climbed  up  between  two  box  cars  of  a  train,  with 

an  engine  attached  to  it,  without  waiting  for  it  to  get  out  of 

the  way,  without  applying  for  it  to  be  removed,   without 

attempting  to  go  around  it,  and  without  notice  to  any  one  of 

his  intention  so  to  do.     These  facts  show  gross  contributory 

negligence  on  the   part  of  the   plaintiff.     The  circuit  judge 

should  have  so   held,   and   dismissed   the  complaint   on   the 

ground  that  it  did  not  state  facts  sufficient  to  constitute  a 

cause  of  action."     When  the  facts  stated  in  the  exception  are 

considered  in  connection  with  the  other  facts  alleged   in   the 

complaint,  it  cannot  be  said  that  the  only  inference  to  be 
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drawn  from  them  is  that  the  injury  was  caused  by  the  gross 
contributory  negligence  on  the  part  of  the  plaintiff.  The 
demurrer  was  therefore  properly  overruled. 

The  second   assignment  of  error  is  as  follows:    "(2)  The 
presiding  judge  erred  in  refusing  the  defendant's  second  re- 

f[uest,  which  was   as  follows:     *The     ordinance   in   question 
ordinance  of  the  town  council  of  Seneca,  S.  C]  applies  only 
to  places  where  the  public  streets  of  Seneca  cross  the  railroad. 
It  does  not  apply  to  the  station  yard  of  the  defendant  at  a 
point  between  the  ticket  ofi&ce  and  the  Blue   Ridge  landing 
place,   where  the  public  may    have  been  accustomed  and 
allowed  to  pass,  not  upon  any  street  of  Seneca,  or  upon   any 
extension  of  any  street.  *     Said  request  continued  a  proper 
construction  of  said  ordinance  applicable  to  the  case. ' '     His 
honor  said:     **I   cannot   charge   you  that  just  as  requested 
here,  but  I  charge  you  this:    That  the  ordinance  of  Seneca 
(section  20)   is  as    follows:     'That  any  person  or  persons 
obstructing  the  public  crossings  with  cars,  engines  or  trains 
longer  than  ten  minutes  at  a  time,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  fined  or  imprisoned  at  the  discretion  of  the 
council.'     That  ordinance  has  reference  to  the   public  cross- 
ings of  streets  by  railroads  in  the  town  of  Seneca.     Now,  it  is 
not  for  me  to  tell  you  whether  this  injury  occurred  within  the 
yard,  or  whether  there  is  a  yard  there.     It  would  be  charging 
upon  the  facts.     I  can  only  tell  you  that,  under  the  ordinance 
of  the  town  of  Seneca,  it  is  unlawful  for  a  public  crossing  to 
be  obstructed  for  longer  than  ten  minutes  at  a  time.     It  is  for 
3-0U  to  say  whether  this  was  a  public  crossing,  and  whether 
or  not  this  train  obstructed  that  crossing  for  a  period  longer 
than  ten  minutes."     The  reasons  assigned  by  his  honor  for 
not  charging  the  request  in  its  exact  language  are  satisfactory 
to  this  court. 

The  third,  fourth,  fifth,  and  sixth  exceptions  are  as  follows: 
**(3)  The  presiding  judge  erred  in   modifying  the  defend- 
ant's third  request  to  charge.     The  request  was  as  follows: 
'If  the  jury  believe  from  the   evidence  that  the  plaintiff  was 
guilty  of  gross  negligence  in  the  circumstances  attending  the 
alleg:ed  injury,  and  that  such  gn"oss  negligence  contributed  in 
any  way  to  the  accident,  in  the  sense  of  having  any  share  or 
agency  in  bringing  it  about,   the  plaintiff  is  not  entitled  to 
any  damages. '     The  modification  was  as  follows:    *  That  if 
the  plaintiff  was  guilty  of  gross  negligence  which  contributed 
to  the  injury,  in  the  sense  of  being  the  proximate  cause  of  the 
injury,  he  cannot  recover.'     The  error  being:     (a)  This  court 
has  held  (Wragge  v.  Ry.  Co.,  47  S.  C.  105,  25  S.  E.  76,  33  L. 
R.  A.  191,  58  Am.  St.  Rep.  870)  that  the  defendant's  neglect 
to  Rive  the  statutory  signals  need  not  be  the  proximate  cause 
of  the  disaster,  but  have  construed  the  word  *  contributed,*  in 
connection  with  the  defendant's  negligence,  to  mean  having 
any  share  or  agency  in  bringing  about  the  result.     The  same 
word  is  used  in  the  same  section  in  connection  with  the  plain- 
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tiff*s  gross  negligence,  and  should  receive  the  same  construc- 
tion, (b)  Even  if  the  plaintiff's  gross  negligence  must  have 
been  a  proximate  cause  of  the  disaster,  it  was  error  to  hold 
that  it  must  have  been  the  proximate  cause. 

**(4)  The  presiding  judge  erred  in  modifying  the  defendant's 
fifth  request  to  charge.  The  request  was  as  follows:  *In  an 
action  under  the  statute  [sections  1685,  1692,  Rev.  St.  1893]^ 
it  is  not  required  of  the  defendant  to  show  that  the  gjoss  negli- 
gence of  the  plaintiff  was  a  proximate  cause  of  the  disaster. 
It  is  sufficient,  under  the  statute,  to  relieve  the  defendant  from 
liability,  if  the  plaintiff's  gross  negligence  is  shown  to  have 
had  any  share  or  agency  in  bringing  about  the  disaster. '  The 
modification  was  as  follows:  *If  the  plaintiff  himself  was 
guilty  of  gross  negligence  which  was  the  proximate  cause  of 
bringing  about  the  injury,  he  cannot  recover.'  The  errors 
being  the  same  as  pointed  out  in  exception  3. 

"(5)  The  presiding  judge  erred  in  charging  the  jury  as  fol- 
lows: *If  you  believe  that  he  himself  [the  plaintiff]  was 
guilty  of  gross  negligence,  and  that  such  gross  negligence  was 
the  proximate  cause  of  this  injury,  then  you  cannot  give  him 
a  cent. '  The  errors  being  the  same  as  pointed  out  in  excep- 
tion 3. 

**(6)  The  presiding  judge  erred  in  charging  the  jury  as 
follows:  'If  you  find  that  the  defendant  railroad  company 
was  negligent — was  guilty  of  negligence — and  that  the  plain- 
tiff was  guilty  of  gross  negligence  himself,  and  that  such 
gross  negligence  was  the  proximate  cause  of  the  injury,  then 
you  must  find  for  the  defendant.*  The  errors  being  the  same 
as  pointed  out  in  exception  3." 

It  is  true,  the  requests  conformed  to  the  principle  announced 
in  Wragge  v.  Ry.  Co.,  47  S.  C.  105,  25  S.  E.  76,  33  L.  R.  A. 
191,  58  Am.  St.  Rep.  870;  but  a  different  rule  is  laid  down  in 
the  case  of  Bowen  v.  Ry.  Co.,  58  S.  C.  222,  36  S.  E.  590, 
which  is  subsequent  to  the  case  of  Wragge  v.  Ry.  Co.,  and  in 
which  the  member  of  the  court  who  wrote  the  opinion  in 
Wragge  v.  Ry.  Co.  concurred.  The  appellant's  attorney  "was, 
however,  granted  permission  to  review  the  case  of  Bowen  v. 
Ry.  Co.,  in  which  the  court  says:  "When  the  law  speaks  of 
an  act  of  negligence  as  contributing  to  an  injury,  it  means  as 
a  direct  and  proximate  cause  thereof.  Contributory  neg:li- 
gence  is  thus  defined  in  7  Enc.  (2d  Ed.)  371 :  *Contributor>- 
negligence  is  a  want  of  ordinary  care  upon  the  part  of  a  per- 
son injured  by  the  actionable  negligence  of  another,  combin- 
ing and  concurring  with  that  negligence,  and  contributing  to 
the  injury,  as  a  proximate  cause  thereof,  without  which  the 
injury  would  not  have  occurred.'  "  This  court,  after  mature 
deliberation,  has  determined  to  adhere  to  the  rule  stated  in 
Bowen  v.  Ry.  Co.,  for  otherwise  there  would  be  no  legal  test 
for  the  guidance  of  the  jury  in  determining  whether  the  act  of 
the  party  contributed  to  the  injury. 

The  seventh  exception  is  as  follows:    "(7)  The  presiding: 
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judge  erred  in  refusing  the  defendant's  seventh  request,  which 
was  as  follows:  *This  being  an  action  under  the  statute  (by 
my  order  and  plaintiff's  election),  I  charge  you  not  to  con- 
sider the  question  of  alleged  violation  of  the  ordinance  of 
Seneca  relating  to  blockading  public  crossings.'  Plaintiff, 
having  elected  to  proceed  under  the  statute  upon  a  specific 
act  of  negligence,  should  have  been  confined  thereto. ' '  His 
honor  said :  **  I  have  to  refuse  that  request,  for  the  reason  that 
it  was  made  an  issue  in  the  case."  After  the  plaintiff  made 
his  election  to  proceed  under  the  statute,  it  was  the  duty  of 
the  defendant  to  make  a  motion  to  strikeout  of  the  complaint 
any  allegations  which  it  deemed  were  inappropriate  to  such  an 
action,  and,  having  allowed  them  to  remain  in  the  complaint, 
it  could  not  object  to  their  consideration. 

The  eighth  exception  is  as  follows:  **(8)  The  presiding 
judge  erred  in  charging  the  jury  as  follows:  *The  charge  here 
is  that  the  defendant  negligently  and  unlawfully  allowed  one 
of  its  tfains  *  *  *  to  block  one  of  the  streets  of  the  town 
of  Seneca.'  After  the  plaintiff  had  elected  to  proceed  under 
the  statute,  the  alleged  unlawful  blocking  of  the  street  had 
nothing  to  do  with  the  case. ' '  This  exception  is  disposed  of 
by  what  was  said  in  considering  the  seventh  exception. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 

NOTES. 

dONTBIBUTORY  NBaLIGBNOB— PASSING  UNDER  OR 

BETWEBN  OBSTRUCTING  OARS. 

Scope  of  Note. 

This  note  wiU  be  found  to  contain  little  except  illustrations.  And 
from  these  it  will  be  seen  that  the  courts,  in  passing  upon  the  question 
whether  or  not  it  is  contributory  negligence  to  pass  under  or  between 
obfttnicting'  cars,  is  generally  controlled,  not  by  any  g:eneral  rule,  but  by 
the  evidence  showing  the  circumstances  under  which  the  attempt  in 
question  was  made. 

DISTRICT  OP  COLrUMBIA. 

Train  SUrted  without  Warning. 

Plaintiff  found  a  street  crossing  closed  by  a  train,  and  after  waiting 
•ome  minutes  for  it  to  move,  and  being  impatient  to  reach  his  business, 
attempted  to  climb  over  the  platform  and  between  the  cars.  Just  at 
that  moment  the  train  started  without  warning,  and  his  foot  was 
crashed.  It  was  held  that  his  own  conduct  prevented  a  recovery. 
Spencer  v.  Baltimore  A  Ohio  R.  Co.,  4  Mackey  (D.  C.)  138, 54  Am.  Rep. 
269.  In  this  case,  it  is  said  in  the  opinion  :  *'On  this  question  the  follow- 
infr  rules  will  be  found  established  by  the  authorities.  When  there  has 
beea  mutual  negligence,  and  the  negligence  of  each  party  was  the 
proximate  cause  of  the  injury,  no  action  whatever  can  be  sustained. 
In  the  use  of  the  words  'proximate  cause'  is  meant  negligence  occurring 
at  the  time  the  injury  happened.  In  such  case  no  action  can  be  sus- 
tained by  either,  for  the  reason  'that  as  there  can  be  no  apportionment 
of  damages,  there  can  be  no  recovery.  *  So  where  the  negligence  of  the 
plaintiff  is  proximate,  and  that  of  the  defendant  remote,  or  consisting 
in  some  other  matter  than  what  occurred  at  the  time  of  the  injury,  in 
•uch  case  no  action  can  be  sustained  for  the  reason  that  the  immediate 
cause  was  the  plaintiff  himself.  Under  this  rule  falls  that  class  of 
cases  where  the  injury  arose  from  the  want  of  ordinary  or  proper  care 
on  the  part  of  the  plaintiff  at  the  time  of  its  commission.     These  prin- 
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ciples  are  sustained  by  Hill  v.  Warren,  2  Stark.  377  ;  7  Mete.  274;  12 
Mete.  415;  5  Hill  282;  6  Hill  592;  Williams  t^.  Holland,  6  C.  &  P.  23. 
On  the  other  hand  when  the  neglig-enee  of  the  defendant  is  proximate, 
and  that  of  the  plaintiff  remote,  the  aetion  ean  then  be  well  sustained, 
although  the  plaintiff  is  not  entirely  without  fault.  This  seems  tu  be 
now  well  settled  in  England  and  in  this  eountry.  Therefore  if  there  be 
neglig-enoe  on  the  part  of  the  plaintiff,  yet  if,  at  the  time  when  the 
injury  was  eommitted,  it  might  have  been  avoided  by  the  defendant 
in  the  exereise  of  reasonable  eare  and  prudenee,  an  aetion  will  lie  for 
the  injury. 

** Applying  this  rule  to  the  faets  of  this  case,  we  find  a  person 
engaged  in  the  very  aet  of  crossing  this  train — climbing  over  between 
the  buffers — at  the  moment  when  this  defendant  carelessly  started 
the  train  without  notice." 

ALABAMA. 

Subsequent  Attempt  to  Pass  through  Diminished  Space. 

Where  it  appears  that  plaintiff's  intestate  crossed  the  spur  track 
of  defendant's  road  at  the  street  crossing  in  a  town  where  cars  were 
left  to  be  unloaded,  leaving  a  space  of  twenty  feet  for  the  passage 
of  the  public,  and  on  his  return  half  an  hour  later,  the  cars  having 
been  pushed  close  together  by  an  engine  which  could  have  been  seen, 
was  killed  in  attempting  to  pass  between  the  cars,  he  was  held  guilty 
of  contributory  negligence.  Pannell  v,  Nashville,  F.  &  S.  R.  Co.,  55 
Am.  &  Eng.  R.  Cas.  92,  97  Ala.  298, 12  So.  236. 

GEORGIA. 
Climbing  over  Platform. 

In  Andrews  v.  Central  R.  &  B.  Co.,  45  Am.  &  Eng.  R.  Cas.  171.  86 
Ga.  192,  12  S.  E.  213,  10  L-  R.  A.  58,  it  was  held  that,  though  a 
standing  train  be  an  unauthorized  obstruction  of  a  public  cross- 
ing, a  person  attempting  to  pass  between  the  cars  by  climbing  over 
the  platform  and  bumpers,  if  injured  thereby  in  consequence  of  a  sud- 
den movement  of  the  train,  cannot  recover  unless  the  engineer* 
conductor,  or  some  other  person  having  control  of  the  train's  movements 
knew  of  his  attempt  to  cross  or  had  notice  of  his  exposure  to  danger. 

Passing  under  Train  Stopping  for  Wood  and  Water — Starting  without 
Warning. 
Plaintiff  was  injured  by  the  starting  of  cars  as  he  was  passing  under 
them  after  dark,  whilst  they  were  temporarily  stopped  for  taking  in  wood 
and  water,  the  place  not  being  a  public  crossing.  It  was  held  that  the 
gross  negligence  and  want  of  ordinary  care  on  the  part  of  plaintiff 
prevented  a  recovery,  even  if  the  engineer  did  not  give  the  usual  signal 
for  starting  the  train.    Central  R.  &  B.  Co.  v.  Dixon,  42  Ga.  327. 

IDAHO. 

Passing  under  Cars — Starting  without  Warning. 

Where  the  plaintiff,  in  passing  along  a  street  which  was  blocked  by 
a  railroad  train  with  an  engine  thereto  attached,  belonging  to  and  then 
being  operated  by  the  defendant,  passed  under  one  of  the  cars  of  said 
train  five  times  within  an  hour  and  a  half,  and  was  caught  and  his  leg 
crushed,  by  the  moving  of  the  train  in  an  attempt  to  pass  under  the 
sixth  time,  it  was  held  that  he  was  guilty  of  such  contributory  negli- 
gence as  bars  a  recovery,  and  this,  even  though  the  servants  of  the 
company  failed  to  ring  the  bell  or  sound  the  whistle  before  starting. 
Rumpel  V.  Oregon  Short  Line  &  U.  N.  Ry.  Co.    (Idaho),  35  Pae.  700. 

INDIANA. 

Climbing  over  Drawbars  with  Knowledge  That  Train  Might  Start  at 
Any  Moment. 
In  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Pinchin,  112  Ind.  592, 13  N.  E.  677, 
35  Am.  &  Eng.  R.  Cas.  384,  it  was  held  that  where  a  person  knows 
that  a  train  is  on  its  way  to  its  destination,  and  has  stopped  temporarilv 
at  a  station,  but  is  likely  to  move  at  any  instant,  the  attempt  to  pass 
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between  the  cars  of  the  train  is  snch  contributory  neg^ligence,  as  a  mat- 
ter of  law,  as  will  defeat  a  recovery  for  an  injury  so  incurred.  In 
this  case  it  is  said  in  the  opinion  :  ''It  must  be  affirmed,  as  matter 
of  law,  on  the  facts  exhibited  in  the  answers  of  the  jury,  that  the  appellee 
was  guilty  of  negligence  in  attempting  to  pass  between  the  cars,  and  in 
the  manner  in  which  he  took  to  carry  out  the  attempt.  He  knew  the 
train  was  not  to  remain  in  the  town,  but  was  there  on  its  trip  westward, 
and  he  knew  that  it  had  broken  in  two ;  so  that,  even  if  he  was  not 
negligent  in  making  the  attempt  to  cross,  he  was  negligent  in  the 
manner  in  which  he  conducted  himself  in  making  his  way  between  the 
cars.  If  it  were  conceded  that  he  was  without  fault  in  endeavoring  to 
pass  through  the  train,  still  it  must  be  held  that  he  was  negligent.in  not 
exercising  a  higher  degree  of  care  in  effecting  what  no  reasonable  man 
could  avoid  knowing'  was  a  dangerous  passage  between  the  cars.  He 
was  burdened  with  things  that  interfered  with  his  safely  clambering 
through  the  train  ;  he  made  no  haste,  but  laid  the  things  he  had  in  his 
hands  on  the  end  of  one  of  the  cars,  and,  before  leaving  his  dangerous 
position,  picked  them  up  and  put  one  of  them  in  his  pocket.  This  was 
not  such  care  as  was  required,  even  had  he  been  crossing  with  permission 
of  the  railroad  company,  and  without  fault.  It  by  no  means  follows 
that  because  a  man  may  do  an  act  that  he  may  do  it  carelessly. 

''But  we  need  not  place  our  decision  upon  the  ground  that  the  manner  in 
which  the  appellee  attempted  to  cross  between  the  cars  made  hxm  guilty 
of  contributory  negligence,  for  he  was  guilty  of  negligence  in  making 
the  attempt.  There  was  therefore  negligence  in  entering  upon  the  act, 
as  well  as  in  the  manner  of  performing  it.  A  person  who  has  knowledge 
that  a  train  of  cars  is  stopping  temporarily  at  a  way  station,  on  its  way 
to  its  destination,  has  no  right  to  assume  the  risk  of  passing  between 
the  cars.  It  is  a  danger  so  immediate  and  so  great  that  he  must  not 
incur  it.  Owen  v.  Railroad  Co.,  35  N.  Y.  518 ;  Railroad  Co.  v.  Cope- 
land,  61  Ala.  376  ;  Stillson  v.  Railroad  Co.,  67  Mo.  671  ;  Lewis  v.  Rail- 
road Co.,  38  Md.  588;.  Holden  v.  Railroad  Co.,  50  U.  C.  C.  P.  39.  It 
will  not  avail  the  plaintiff  that  he  was  not  fully  aware  of  his  danger  ; 
for  a  plaintiff  is  bound  to  know  the  extent  of  the  danger  in  cases  like 
this,  where  the  circumstances  are  known  to  him,  or  the  hazard  is  appar- 
ent to  a  reasonably  prudent  man.  Railroad  Co.  v,  Henderson,  43  Pa. 
St.  449  ;  Railroad  Co.  v.  Kendrick,  40  Miss.  374.  A  man  must  use  his 
sen.*€s,  and  is  not  excused,  where  he  fails  to  discover  the  danger,  if  he 
has  made  no  attempt  to  employ  the  faculties  nature  has  given  him.-  2 
Wood  R.  Law,  1319,  note  2 ;  Railway  Co.  v.  Goddard,  25  Ind.  200. 
One  who  attempts  to  cross  between  the  cars  of  a  train  which  he  knows, 
or  mi^ht  know  by  using  his  natural  faculties,  is  likely  to  move  at  any 
moment,  is  guilty  of  negligence.  But  here  the  case  is  stronger,  because 
the  fact  is  that  the  appellee  might  have  known,  by  observation  or  *by 
feeling,'  that  the  train  was  actually  in  motion  when  he  attempted  *to 
get  down.* " 

IOWA. 

Passing  under  Train — Misled  by  Failure  to  Signal. 

^  Plaintiff,  in  assisting  a  passenger  to  a  train  on  defendant's  road  in 
the  nighttime,  attempted  to  pass  under  one  of  a  train  of  freight  cars 
standing  across  the  road,  to  which  an  engine  was  attached,  and  while 
under  the  car  was  injured  by  the  starting  of  the  train.  It  was  held 
'hat  he  was  guilty  of  contributory  negligence,  even  though  he 
knew  it  was  the  custom  to  signal  before  starting;  and  that,  if  they 
made  a  signal,  he  could  get  through  before  the  cars  were  backed,  as  he 
had  done  on  other  occasions.  Smith  v,  Chicago,  R.  I.  &  P.  R.  Co.,  55 
Iowa  Z^,  7  N.  W.  398. 

MAINB. 

Attempting  to  Cross  after  Section  of  Severed  Train  Has  Passed. 

In  York  v.  Maine  C.  R.  Co.,  84  Me.  117,  24  Atl.  790,  it  was  held  that 
whether  a  traveler  upon  the  highway,  who  sees  the  first  section  of  the 
severed  train  pass  over  the  crossing,  is  negligent  in  attempting  to  cross 
the  track,  without  looking  or  listening  for  the  rear  section  of  the  train, 
is  a  question  for  the  jury. 
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Passing  through  Nine- Inch  Opening  between  Cars — Contributory 
Negligence  of  Children. 
In  an  action  for  injuries  received  by  a  boy  nine  years  of  ag-e  while 
passing  between  two  cars  nine  inches  apart  on  a  street  crossing,  it  was 
held  that  the  jury,  in  passing  on  the  question  of  contributory  negligence 
on  his  part,  should  consider  whether,  by  reason  of  youth  and  inexperi- 
ence, he  was  aware  of  the  danger  of  so  passing.  Schmitz  v.  St.  Louis, 
I.  M.  Sl  S.  Ry.  Co.,  119  Mo.  256,  24  S.  W.  472. 

Opening  Some  Distance  from  Crossing— No  Duty  to  Signal. 

In  Stillson  v»  Railroad  Co.,  67  Mo.  671,  it  is  held  that  where  a  street 
crossing  is  obstructed  by  a  train  of  cars,  and  there  is  an  opening  in  the 
train  at  a  place  some  distance  from  the  crossing,  a  person  who  attempts 
to  pass  through  said  opening  does  so  at  his  peril,  and  that  those  in 
charfire  of  the  train  are  not  required  to  ring  the  bell  or  sound  the  whistle, 
as  this  is  only  required  in  approaching  a  crossing. 

Boy  Climbing  between  Cars  Obstructing  Street —Contributory  Neg- 
ligence of  Children. 
In  Thompson  v.  Missouri,  K.  &  T.  Ry.  Co.  (Mo.),  67  S.  W.  693,  2  R.  R. 
R.  832,  25  Am.  &  Eng.  R.  Cas.,  N-  S.,  832,  it  was  held  that  a  boy  attempt- 
ing to  climb  between  cars  of  a  freight  train  which  is  blocking  a  public 
street  is  not  negligent,  though  he  has  sufficient  mental  capacity  to  ap- 
preciate the  danger,  and  though  such  action  on  the  part  of  an  adult 
would  be  negligence,  unless  he  has  the  same  prudence,  t hough tfulness, 
and  discretion  to  avoid  the  danger  which  is  possessed  by  an  ordinary 
adult,  or  unless  in  the  jury's  opinion  he  failed  to  exercise  the  degree  of 
care  which  under  like  circumstances  would  be  expected  of  one  of  his 
years  and  capacity. 

Passing  through  Two-Foot  Opening  between  Cars — Moving  Cars  with- 
out Warning. 
'The  deceased,  who  was  in  charge  of  a  team,  left  it  at  some  distance 
from  a  street  crossing  and  went  over  the  latter  in  search  of  a  bolt  that 
had  dropped  from  his  wagon,  and  while  beyond  the  crossing  defendant's 
train  backed  from  the  north  upon  and  covered  the  crossing,  leaving  an 
opening  about  two  feet  in  width,  through  which  deceased  on  his  return 
attempted  to  pass,  but  was  caught  and  killed  by  a  backward  movement 
of  the  train.  There  was  evidence  that  no  bell  was  rung  and  no  whistle 
sounded  before  the  movement  of  the  train  which  caused  the  accident. 
It  was  held  that  the  deceased  might  rightly  assume  that  some  such 
signal  would  be  given  before  the  movement  was  made ;  and  that  it 
could  not  be  said,  as  a  matter  of  law,  that  deceased  was  guilty  of  contrib- 
utory negligence  in  passing  thr9ugh  the  opening.  Wilkins  v.  St. 
Lrouift.  I.  M.  &  S.  R.  Co.,  101  Mo.  93,  13  S.  W.  893,  45  Am.  &  Eng.  R. 
Cas.  185. 

Crossing  between  Cars  with  Knowledge  That  One  of  Them  Is  Being 
Moved. 

In  Wilkins  v,  St.  I^ouis,  I.  M.  &  S.  R.  Co.,  101  Mo.  93,  13  S.  W.  893, 
it  was  held  that  when  a  person  is  attempting  to  pass  at  a  public  cross- 
ing betw^een  two  cars,  knowledge  on  his  part  that  one  of  the  cars 
is  being  moved  by  an  engine  does  not  render  him  guilty  of  negli- 
gence, unless  he  also  knew  that  the  eifect  of  the  motion  was  to  shove 
the  cars  together. 

OHIO. 

Person  Climbing  between  Cars  Obstructing  Crossing  in  Violation  of 
Ordinance  Not  a  Trespasser. 
In  the  case  of  Railroad  Co.  v,  Mackey  (Ohio  Sup).  29  I^.  R.  A.  757. 
it  is  said  in  the  opinion:  '^Defendant's  counsel  asked  the  court  to 
charge  the  jury  that,  'if  you  find  in  this  case  from  the  evidence  that 
defendant's  train  of  cars  occupied  Main  street  crossing  *  *  *  f'-r 
a  period  exceeding  five  minutes,  and  more  than  the  statutory  period, 
and  you  further  find  that  plaintiff,  while  said  train  so  occupied  said 
crossing,  climbed  up  between  two  of  defendant's  cars  in  said  traun, 
he,  by  so  doing,  became  and  was  a  trespasser,  and  while  so  trespass- 
ing the  defendant  owed  him  no  duty  in  moving  the  train  from  such 
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crossing,  unless  you  find  from  the  evidence  that  the  defendant  and  its 
servants  operating^  the  train  knew  of  his  presence/  which  was  refused. 
This  request  implies  that,  under  the  circumstances  stated,  the  plain- 
tiff would,  as  matter  of  law,  be  a  trespasser  if  he  climbed  up  between 
tw(f  of  the  cars  while  attempting  to  cross  over.  We  think  this  is  a 
qnestion  of  mixed  fact  and  law.  The  evidence  tended  to  show  that 
at  the  time  the  attempt  to  cross  over  was  made  the  crossing  had  been 
obatracted  for  more  than  five  minutes,  to  the  hindrance  of  travel 
thereon,  which  act  of  continued  obstruction,  if  proven,  was  a  violation 
of  law,  and  made  the  company  itself  a  trespasser.  Its  cars  were  where 
they  bad  no  right  to  be,  while,  if  the  boy  was  rightfully  upon  the 
crossing,  as  the  evidence  tended  to  show  he  was,  where  he  had  a  right 
to  be,  his  attempt  to  pass  the  obstruction  by  climbing  upon  the  cars 
would  not  make  him  a  trespasser.  It  was,  we  think,  for  the  jury  to 
say  whether  he  was  a  trespasser  or  not.  ]f  a  railroad  company 
obstructs  a  highway  for.  an  unreasonable  length  of  time,  or  for  a 
longer  time  that  the  law  permits,  unless  it  is  without  fault,  the  railroad 
company  thereupon  becomes  a  trespasser,  and  if  a  person  makes  a 
reasonable  use  of  its  cars  without  injury  to  them  at  a  crossing,  for  the 
sole  purpose  of  crossing  the  railroad  track,  the  railroad  company  is 
estopped  from  saying  that  he  is  a  trespasser.  Having  brought  about  the 
necessity,  it  cannot  take  advantage  of  its  own  wrong.  But,  although 
a  person  may  not  be  a  trespasser,  his  conduct  may  amount  to  gross  or 
willfnl  negligence." 

PENNSYLVANIA. 

Child  Passing  under  Coupling  Pole — Recovery  Depending  upon 
Whether  Train  Was  Stationary  or  Moving. 
Plaintiff,  a  child  of  six  or  seven  years  of  age,  was  walking  on  a 
street  in  a  densely-populated  portion  of  a  great  city.  When  became 
to  a  railroad  crossing,  a  train  of  freight  cars  of  defendant  covered  the 
street  crossing  and  barred  his  progress.  One  of  the  cars,  loaded  with 
long  lumber  projecting  over  the  bumper,  was  connected  with  the  box 
car  behind  it  by  a  coupling  pole,  six  inches  in  diameter,  and  from 
twelve  to  fourteen  feet  in  length.  Plaintiff  passed  under  the  train  to 
join  a  party  of  boys  playing  on  the  opposite  side  of  the  train,  and  as  he 
caaeht  hold  of  the  coupling  pole,  which  was  directly  over  the  street 
cro&sing,  the  box  car  struck  him,  threw  him  on  the  track,  and,  as  he 
attempted  to  escape  the  impending  danger,  his  left  hand,  and  three 
fingers  of  his  right  hand,  were  caught  and  completely  severed  by  the 
wheel.  There  was  considerable  conflict  in  the  evidence  as  to  whether 
or  not  the  train,  at  the  time  plaintiff  attempted  to  pass  under  the 
coupling,  was  in  motion,  or  was  standing  on  the  street  crossing.  It 
was  held  that  this  was  properly  submitted  to  the  jury,  who  were  in- 
structed that  if  the  train  was  in  motion  when  plaintiff  attempted  to 
pass  through  it,  their  verdict  must  be  for  defendant.  Philadelphia, 
W.  &  B.  R.  Co.  V.  Layer,  112  Pa.  St.  414,  3  Atl.  874.  In  this  case, 
it  is  said  in  the  opinion :  '^Whether  or  not  an  attempt  on  the 
part  of  an  adult  person  to  cross  over  or  under  a  train,  obstructing 
the  crossing  of  a  public  street,  in  case  of  injury  is  negligence  per  se,  or 
merely  evidence  of  negligence,  we  are  npt  called  upon  to  decide.  We  are 
oow  considering  the  duties  and  responsibilities  of  the  railroad  company 
with  reference  to  a  case  where  contributory  negligence  cannot  be  as- 
sened.  The  plaintiff  was,  at  the  time  of  the  injury,  a  child  of  tender 
years,  without  the  experience  and  discretion  which  would  enable  him  to 
understand  the  dangerous  character  of  the  act  which  resulted  in  his  in- 
jury. A  child's  capacity  is  the  measure  of  his  responsibility.  If  he  has 
not  the  ability  to  foresee  and  avoid  danger,  negligence  will  not  be  im- 
puted to  him.  Philadelphia  Pass.  Ry.  Co.  v.  Hassard,  75  Pa.  St.  367  ; 
Pennsylvania  R.  Co.  v.  Kelly,  31  Pa.  St.  372.  He  was  not  a  mere  tres- 
passer. He  had  a  right  to  pass  along  the  highway.  He  was  in  the 
exercise  of  that  right.  Being  a  mere  child,  he  was  not  negligent. 
Hence  the  whole  question  turns  upon  the  negligence  of  the  company. 
If  there  was  evidence  on  that  point,  the  cause  was  properly  submitted." 
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Notes 

Child  Passing  under  Train  Left  on  Crossing  through  Negligence. 

In  Rauch  v,  Lloyd,  31  Pa.  St.  358,  where  it  appeared  that  a  child  of 
tender  years  attempted  to  pass  under  a  train,  neglif^enly  left  standing 
on  the  crossing  of  a  public  street,  by  which  be  was  injured,  it  was  held 
that  the  owners  of  the  cars  were  liable. 

Boy  Climbing  between  Oars — Contributory  Negligence — Question  for 
Jury. 
In  Todd  V.  Philadelphia  &  R.  Ry.  Co.  (Pa.),  2  R.  R.  R.  37,  25  Am.  6l 
Eng.  R.  Gas.,  N.  S.,  37,  51  Atl.  332,  it  was  held  that  whether  a  boy 
ten  years  old,  injured  while  attempting  to  get  over  a  train  standing 
across  a  street,  and  which  started  up  while  he  was  on  it,  without 
warning,  ought  to  have  avoided  the  accident  by  going  along  the  side- 
walk of  the  cross  street,  is  a  question  for  the  jury. 

SOUTH  CAROLflNA. 

Climbing  between  Cars— Whether  Gross  or  Willful  Negligence. 

In  Littlejohn  v.  Richmond  8l  D.  R.  Co.,  45  S.  Car.  181, 22  S.  B.  789,  9 
Am.  &  Eng.  R.  Cas.,  N.  S.,  873,  it  was  held  that  a  pedestrian  injured  by  the 
starting  of  defendant's  trains  while  attempting  to  climb  over  between 
two  of  its  cars  while  it  was  at  a  stand-still  across  a  city  street,  those  in 
charge  having  given  no  starting  signals,  is  entitled  to  maintain  an  ac- 
tion against  the  railroad  company  for  damages.  And  that  whether  such 
an  attempt  is  gross  or  willful  negligence  on  the  part  of  the  person  mak- 
ing it  is  a  question  for  the  jury  to  decide  after  considering  all  the  attend- 
ing circumstances. 

TENNESSEE. 
Driving  around  Obstructing  Train  at   Dangerous  Place. 

Plain  tiff*  s  intestate  was  driving  on  the  highway,  and  upon  approach- 
ing a  track  found  it  obstructed  by  a  train  of  cars,  and  attempted  to  drive 
around  at  a  dangerous  place,  and  his  cart  was  overturned  and  he  was 
killed.  It  was  held  that  the  negligence  of  the  company  in  obstructing 
the  crossing  could  not  be  considered  the  proximate  cause  of  his  death. 
Jackson  v,  Nashville,  C.  &  St.  L.  R.  Co.,  19  Am.  &  Eng.  R.  Cas.  433, 
13  Lea  (Tenn.)  491,   49  Am.  Rep.  663. 

TEXAS. 

Crossing  between  Cars  in  Sight  of  Engineer. 

Defendant's  train  obstructed  a  highway  crossing,  and  during  the 
fifteen  minutes  plaintiff  waited,  in  full  view  of  the  engineer,  the  train 
remained  stationary  ;  and,  there  being  no  other  crossing  within  half  a 
mile,  plaintiff  attempted  to  cross  between  two  cars,  and  was  injured  by 
the  train  starting.  It  was  held  that  under  such  state  of  facts  the  court 
erred  in  holding  as  a  matter  of  law  that  plaintiff  was  guilty  of  contribu- 
tory negligence.  Irvin  v.  Gulf,  C.  «&  S.  F.  Ry.  Co.  (Tex.  Civ.  App.) ,  42 
S.  W.  661. 

Crossing  between  Cars  to  Go  to  Fire. 

Defendant's  train  was  standing  across  the  main  highway  in  a  villai^e 
when  an  alarm  of  fire  was  sounded.  The  bells  on  defendant's  engines 
were  rung,  and  the  whistles  blown,  to  give  the  alarm.  Many  persons 
were  crossing  between  the  cars  to  reach  the  fire.  While  plaintiff  was 
crossing  between  the  cars  they  were  suddenly  moved,  and  he  was 
injured.  Defendant's  servants  at  the  time  knew  that  people  were  cross- 
ing between  the  cars.  It  was  held  that  plaintiff,  in  attempting  to  cross 
between  the  cars  to  go  to  a  fire,  was  not  guilty  of  contributory  negli- 
gence. San  Antonio  8l  A.  P.  Ry.  Co.  v.  Green,  20  Tex.  Civ.  App.  5, 
49  S.  W.  670. 

VIRGINIA. 

Crossing  through  Eighteen-lnch  Space  between  Cars— Implied  Invi- 
tation to  Cross. 
The  defendant  company,  in  order  to  keep  open  a  path  leading  from  a 
village  to  its  railway  station  across  a  switch,  habitually  parted  the  cars 
standing  on  this  switch.  The  plaintiff's  intestate,  while  on  his  way  to 
the  station,  attempted  to  cross  this  track  when  the  space  between  the 
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parted  cars  was  only  eighteen  inches,  and  was  caug'ht  and  killed 
by  the  sadden  backing"  of  the  train.  When  he  reached  the  tracl; 
he  conld  not  see  the  engine  and  had  no  notice  that  the 
cars  were  abont  to  start.  It  was  held  that  the  company  was  liable  i 
its  acts  in  keeping  the  crossing  open  constituting  an  invitatioa 
to  the  public  to  use  it  in  coming  to  the  station,  and  the  deceased  wan 
not  guilty  of  contributory  negligence.  Nichols  v.  Washington,  Ohio 
&  Western  R.  Co.,  83  Va.  99,  5  S.  E.  171,  32  Am.  &  Eng.  R.  Cas.  27. 

WISCONSIN. 

Questions  for  the  Jury— Child  Climbing  between  Cart    Obstructing 
Crossing  for  Unreasonable  Time. 

In  an  action  to  recover  for  the  death  of  a  boy,  eight  and  one-half  years 
old,  who  was  killed  by  l>eing  thrown  under  a  freight  train  while  trying 
to  climb  through  the  opening  between  two  cars  of  the  train  which  was 
standing  over  a  crossing  in  a  village,  there  was  evidence  that  the  train 
had  blocked  such  crossing,  at  which  there  were  three  tracks,  for  fifty 
minutes ;  there  was  also  evidence  tending  strongly  to  show  that  sucl^ 
crossing,  while  not  a  legal  crossing,  was  a  licensed  way,  and  that  the 
whole  distance  between  the  crossing  and  the  depot,  a  space  of  one  hunt 
dred  and  fifty  feet,  was  almost  constantly  used  by  grown  persons  and 
children  in  passing  and  repassing,  with  the  knowledge  of  the  railway 
employees,  and  without  their  objection,  and  also  that  children  played  in 
the  space  between  the  tracks.  There  was  proof  that  adults  and  chil? 
dren  frequently  crawled  under  or  climbed  over  trains  at  that  place 
under  like  circumstances  and  that  upon  the  day  of  the  /accident  the 
conductor  saw  children  playing  between  the  tracks  and  attempting  tq 
ride  on  the  cars  of  his  train  as  it  came  in.  The  evidence  as  to  the  giv-: 
ing  of  the  signals  before  the  starting  of  the  train  was  conflicting.  No. 
trainman  saw  the  children  or  knew  of  the  accident  at  the  time.  It 
was  held  that  the  questions  of  the  negligence  of  the  trainmen,  and 
of  the  contributory  negligence  of  the  deceased  were  for  the 
jury.  Carmer  v,  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  95  Wis.  513, 
70  N.  W.  560,  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  331.  But  in  this 
case  it  is  said  in  the  opinion  :  **Had  the  plaintiffs'  intestate 
been  an  adult  attempting  to  climb  between  the  cars  under  the 
circumstances  stated,  it  seems  that  he  would  have  been  guilty  of  con- 
tributory negligence,  as  a  matter  of  law.  Flynn  t/.  Railway  Co.,  83 
Wis.  238,  53  N.   W.  494." 

COMPLIANCE  WITH  DIRECTIONS  OR  INVITATIONS  OF  RAIL- 
ROAD EMPLOYEES. 

See  monograph  appended  to  Edwards  v.   Chicago  &  A.  Ry.  Co.   (Mo. 
App.),  2  R.  R.  R.  333,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  333. 

A.  R.  Y. 

WiKLE  V.  Louisville  &  N.  R.  Co. 

{Supreme  Court  of  Georgia^  Aug,  p,  igo2,) 
[42  S.  E.  Rep.  525.] 

Agent— Authority— Evidence. 

Where  agency  is  shown  by   proof   of  the   relative   situation  of  the 
parties,  the  agency  is  established  no  further  than   is   necessary  for 
the  discharge  of  the  duties  ordinarily  belonging  to  it.     2  Greenl.  Ev. 
H  64,  64a. 
Same— Same — Same — Malicious  Prosecution.*^ 

Accordingly,  where  a  railroad  company  is  sued  for  malicious  prose- 

*8ce  Penny  v.  New  York,  etc.,  R.  Co.  (N.  Y.),  12  Am.  «&  Eng.  R. 
Cas.,  N.  S.,  180,  and  note,  183  et  seq. ;  Texas  &  P.  Ry.  Co.  v.  Cope 
(Tex.),3R.  R.  R.  906,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  906;  Alabama  & 
V.Ry.Co;z/.  Kuhn  (Miss.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  466;  Clai- 
borne V,  Chesapeake  &  O.  Ry.  Co.  (W.  Va.),  14  Am.  &  Eng.  R.  Cas., 
N.  S.,  217. 
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cut! on,  and  it  appears  that  one  who  had  charge  of  the  defendant's 
business  at  a  certain  station,  and  sold  its  tickets  there,  missed  certain 
money  of  the  company  from  the  cash  drawer,  suspected  a  man  who 
had  been  loitering  about,  and,  going  into  another  county,  procured 
the  arrest  of  the  plaintiff  because  of  a  resemblance  to  such  loiterer, 
and  had  a  warrant  issued  against  him  for  larceny,  there  is  not  suffi- 
cient evidence  to  authorize  a  jury  to  find  that  the  institution  of  the 
prosecution  was  within  the  scope  of  the  agent's  authority,  and  there 
is,  therefoie,  no  error  in  granting  a  nonsuit. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  De  Kalb  county;  John  S. 
Candler,  Judge. 

Action  by  Harry  Wikle  against  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error.     Affirmed. 

Burton  Smith,  for  plaintiff  in  error. 

Jos.  B.  &  Bryan  Cumming  and  M.  A.  Candler,  for  defend- 
ant in  error. 

PER  CURIAM.     Jiidgment  affirmed. 
LEWIS,  J.,  absent  on  account  of  sickness. 


McGrath  v.  Delaware,  L.  &  W.  R.  Co. 

{Supreme  Court  of  New  Jersey,  Nov,  lo,  1902.) 

[53  AU.    Rep.  207.] 

Injury  to  Employee — Aseumption  of  Risk — Attempting  to  Stop    Car 
Running  Downgrade. 

A  servant,  whose  duty  was  to  prevent  coal  cars  running  on  a  down- 
grade and  in  charge  of  a  brakeman  from  overrunning  a  coal  chute  by 
placing  on  the  track  a  wedge-shaped  piece  of  wood,  and  who  was  in- 
jured while  attempting  to  stop  a  car  which  was  beyond  the  control  of 
the  brakeman,  cannot  complain  against  his  master  that  the  inability 
of  the  brakeman  to  control  the  car  was  owing  to  a  defective  brake, 
since  the  stopping  of  a  car  about  to  overrun  the  chute  for  any  reason 
was  his  duty,  and  the  risks  incident  thereto  were  assumed  by  him. 
Same— Contributory  Negligence. 

The  immediate  cause  of  the  injury  was  the  breaking  of  the  wedge, 
or  ^'sprag,"  owing  to  its  rottenness.  The  servant  had  selected  the 
sprag  from  several  furnished  by  his  master,  and  the  testimony 
showed  that  its  condition  could  have  been  ascertained  by  a  casual 
examination :  held,  that  the  servant  was  guilty  of  contributory  neg- 
ligence in    failing  to  observe  the  condition  of  the  sprag. 

Error  to  court  of  common  pleas,  Hudson  county. 

Action  by  Daniel  McGrath  against  the  Delaware,  Lacka- 
wanna &  Western  Railroad  Company.  From  a  judgment  in 
favor  of  plaintiff,  defendant  brings  error.     Reversed. 

Argued  June  term,  1902,  before  GUMMERE,  C.  J.,  and 
VAN  SYCKEL,  FORT,  and  GARRETSON,  JJ. 

Bedle,  Edwards  &  Lawrence,  for  plaintiff  in  error. 
Warren  Dixon,  for  defendant  in  error. 
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GUMMERE,  C.  J.  This  writ  of  error  brings  up  for  review 
a  judgment  recovered  by  the  plaintiff  below,  McGrath,  against 
the  railroad  company,  for  personal  injuries  received  by  him 
while  in  their  employ.  His  duty,  at  the  time  of  the  accident, 
and  for  a  considerable  time  previous  thereto,  had  been  to 
assist  in  unloading  coal  cars  at  the  company's  docks  on  the 
Hudson  river.  The  cars  were  run  along  the  docks  on  a  down- 
grade, one  at  a  time,  with  a  brakeman  in  control,  and  brought 
to  a  stop  directly  over  a  chute,  so  that  they  could  be  unloaded 
into  it.  When,  as  sometimes  happened,  a  car  could  not  be 
stopped,  by  the  use  of  the  brake,  directly  over  the  chute,  it 
was  the  duty  of  the  plaintiff,  and  of  other  servants  of  the 
company  in  a  like  employment,  to  use  what  was  called  a 
"sprag"  to  bring  it  to  a  standstill.  This  sprag  was  a  wedge- 
shaped  piece  of  oak  wood,  and  it  was  placed  on  the  track  in 
front  of  the  wheel.  On  the  day  of  the  accident  the  plaintiff 
saw  a  car  coming  down  the  dock  in  the  direction  of  the  chute, 
where  it  was  intended  to  be  stopped.  As  the  car  came  along, 
it  was  apparent  to  him  that  the  brakeman  in  charge  of  it  was 
not  able  to  control  it,  and  that  it  would  overrun  the  chute. 
In  order  to  prevent  this  from  occurring,  he  took  up  a  sprag, 
which  he  had  previously  selected  from  among  those  furnished 
by  the  company  to  their  employees,  and  placed  it  upon  the 
track  in  front  of  the  wheel  of  the  car.  The  sprag,  being 
rotten,  broke,  and  the  wheel  ran  over  his  hand,  crushing  it. 
Liability  is  sought  to  be  imposed  upon  the  company, — First, 
because  they  furnished  the  plaintiff  with  a  defective  sprag, 
the  condition  of  which  could  have  readily  been  ascertained  by 
them  upon  a  a  proper  inspection,  or  by  applying  proper  tests; 
and,  second,  because  the  inability  of  the  brakeman  to  con- 
trol the  car  was  due  to  the  fact  that  the  brake  upon  it  was 
out  of  order,  and  that  this  would  have  appeared  upon  inspec- 
tion. It  is  not  perceived  how  the  second  ground  of  complaint 
will  support  the  plaintiff's  action.  It  was  the  fact  that  the 
car  was  beyond  the  control  of  the  brakeman  that  called  for 
action  on  his  part.  One  of  the  duties  which  his  employment 
required  him  to  perform  was  to  use  the  sprag,  under  the  con- 
ditions which  existed,  without  regard  to  what  produced  them, 
to  check  a  car  which  the  brakeman  could  not  stop,  as  well 
when  the  situation  had  been  created  by  the  negligence  of  his 
employers  as  when  it  arose  from  circumstances  with  which 
they  were  entirely  unconnected.  The  risks  incident  to  the 
performance  of  that  duty  were  assumed  by  him  by  his  con- 
tract of  employment.  Moreover,  if  there  was  danger  in 
attempting  to  stop  a  runaway  car,  that  danger  was  perfectly 
obvious  to  the  plaintiff,  and  he  knowingly  took  the  hazard  of 
the  attempt.  Nor  do  we  think  that  the  first  ground  upon 
which  the  plaintiff's  case  was  rested  will  support  the  action. 
It  is  based  upon  the  duty  which  a  master  owes  to  his  servant 
of  using  reasonable  care  to  furnish  him  with  proper  appliances 
with  which  to  do  his  work,  and  of  making  inspection  and  tests 
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thereof  at  reasonable  intervals  for  the  purpose  of  ascertaining: 
whether  they  are  in  good  order.  It  appears  from  the  plain- 
tiff's own  testimony  that  the  defective  sprag  was  a  new  one; 
and  by  the  testimony  of  one  of  his  witnesses  that  its  rotten 
condition  could  have  been  readily  detected  **by  the  use  of  a 
hammer,  by  sounding,  or  by  casual  examination  of  it." 
Now,  although  the  master  is  bound  to  use  reasonable  care  in 
the  selection  of  the  appliances  to  be  used  by  the  servants,  and 
to  make  proper  inspection  thereof,  yet  this  does  not  absolve 
the.  latter  from  all  responsibility  with  relation  to  their  condi- 
tion. The  duty  of  self-protection  requires  him  to  make  such 
inspection  of  the  appliances  furnished  to  him  for  his  work  as 
will  disclose  to  him  any  obvious  defect  therein,  and  to  exer- 
cise a  proper  watchfulness  to  see  that  during  use  they  do  not 
become  so  defective  as  to  be  more  dangerous  than  they  other- 
wise would  be.  Coyle  v.  Iron  Co.,  63  N.  J.  Law,  609,  44  Atl. 
665,  47  L.  R.  A.  147.  Failure  to  do  this  is  negligence  on  his 
part,  which  will  prevent  him  from  recovering  for  an  injury 
received  by  him  through  a  defective  appliance,  the  condition 
of  which  was,  or  should  have  been,  known  to  the  master.  The 
facts  disclosed  in  the  plaintiff's  case  show  that,  if  he  had  made 
such  an  examination  of  the  rotten  sprag,  as  his  duty  required 
him  to  do,  he  would  have  become  cognizant  of  its  condition. 
His  neglect  to  do  so  was  partially  the  cause  of  his  injury. 
The  trial  court  should  have  directed  a  nonsuit  at  the  close  of 
the  plaintiff's  case  upon  the  request  of  the  defendants,  and 
its  failure  to  do  so  was  error. 
The  judgment  under  review  should  be  reversed. 


Dillon  v.  Iowa  Cent.  Ry.  Co. 

{Supreme  Court  of  lowa^  Dec.  20 ^  igo2,) 
[92  N.  W.   Rep.  855.] 

Injury  to  Employee — Negligence — Sufficiency  of  Evidence. 

A  freight  train  operated  by  two  engines,  one  at  each  end,  stopped 
near  a  station,  and  the  conductor,  in  the  presence  of  the  eng'ineer  of 
the  front  engine,  gave  directions  to  a  brakeman  as  to  some  switching' 
by  the  rear  engine  to  set  in  some  cars  on  a  switch  track.  While  this 
was  being  done,  the  engineer  of  the  front  engine  went  between  some 
cars  standing  on  a  track  on  the  other  side  of  the  main  track,  which 
were  moved  suddenly  by  the  switching  crew,  without  knowledge  that 
the  engineer  was  between  the  cars,  and  he  was  killed.  There  was 
evidence  that  deceased  went  between  the  cars  for  the  pnrpoee  of 
urinating,  and  that  it  was  customary  for  employees  to  go  between 
standing  cars  for  that  purpose:  heid  that,  conceding  that  the  cars 
were  moved  with  unnecessary  violence,  the  switching  crew  was  not 
guilty  of  negligence. 
Same — Contributory  Negligence — Going  between  Standing  Cars. 

Deceased  engineer  was  guilty  of  contributory  negligence  preclnding^ 
recovery  by  his  administrator  from  a  railroad  company. 

Appeal    from     district    court,     Franklin    county;  J.     R. 
Whittakcr,  Judge. 
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Action  to  recover  damages  for  death  of  plaintiff's  decedent, 
alleged  to  have  resulted  from  injuries  received  through 
defendant's  negligence,  while  deceased  was  in  the  employ  of 
defendant  as  a  locomotive  engineer.  At  the  conclusion  of 
plaintiff's  evidence  the  court  directed  a  verdict  for  defendant, 
but  on  motion  of  plaintiff  granted  a  new  trial.  From  this 
order  defendant  appeals.     Reversed. 

Geo.  W.  Seevers  and  J.  H.  Scales,  for  appellant. 
Quick  &  Carter  and  F.  M.  Williams,  for  appellee. 

McCLAIN,  J.  The  evidence  for  plaintiff  tended  to  establish 
the  following  state  of  facts:  Deceased  was  engineer  in 
charge  of  a  locomotive  bringing  a  freight  train  from  the 
north  into  Eldora.  Another  locomotive,  in  charge  of  one 
Cummings  as  engineer,  was  attached  to  the  rear  end  of  the 
same  train.  For  the  purpose  of  switching,  the  train  was 
stopped  before  it  reached-  the  station;  the  front  engine,  in 
charge  of  deceased,  being  about  200  feet  north  of  the  station 
when  it  was  stopped.  In  the  presence  of  deceased,  and 
near  enough  to  him  so  that  he  might  have  heard  what  was 
said,  the  conductor  of  the  train  told  a  brakeman  to  take  cer- 
tain cars  from  the  rear  of  the  train  and  place  them  at  the 
"chute."  It  was  evidently  the  understanding  that  this  was  to 
be  done  by  the  use  of  Cummings*  engine  at  the  rear,  and  by 
the  use  of  this  engine  certain  cars  were  detached  from  the 
rear  of  the  train,  and  drawn  north,  and  then  shoved  in  upon 
a  side  track  on  the  east  side  of  the  main  track.  There  were 
two  side  tracks,  leaving  the  main  track  at  about  the  same 
place  to  the  north  of  the  yard,  the  one  further  east  going  to 
the  stock  yards  and  alongside  of  a  chute  where  cattle  were 
unloaded;  the  other,  called  the  ** house  track,"  intermediate 
between  the  stock  yards  track  and  the  main  line;  and  on  the 
house  track  were  several  cars  coupled  together  opposite  the 
place  where  the  engine  of  deceased  was  stopped,  while  further 
south,  separated  from  these  connected  cars  by  an  interval  of 
about  18  feet,  was  another  car,  loaded  with  household  goods, 
which  had  probably  been  placed  in  position  for  unloading; 
this  last  car  being  north,  however,  of  the  station.  For  some 
unexplained  reason  the  cars  which  had  been  separated  from 
the  freight  train  on  the  main  track  and  taken  north  by  the  use 
of  Cummings'  engine  for  the  purpose  of  switching  were  run 
in  upon  the  house  track  with  such  force  that  the  cars  standing 
on  the  house  track  were  suddenly  knocked  or  driven  about  30 
feet  south  upon  the  house  track,  with  great  force  and  violence. 
It  appears  that  the  deceased  was  between  two  of  the  cars 
which  were  coupled  together  standing  on  the  house  track  at 
the  time  they  were  suddenly  moved,  and  about  10  or  12  feet 
from  his  engine,  and  that  by  the  motion  of  these  cars  he  was 
thrown  down,  and  received  the  injuries  from  which  he  soon 
after  died.  No  one  saw  deceased  leave  his  engine  and  cross 
to  the  cars  on  the  house  track  or  go  between  them.     The  fire- 
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man  of  the  engine,  but  a  few  minutes  before  the  accident, 
saw  deceased  at  the  engine,  and  plaintiff  offered  to  prove  by 
him  that  deceased  made  a  remark  indicating  the  necessity 
of  urinating,  which  testimony,  however,  was  not  admitted. 
Evidence  was  admitted  showing  a  custom  on  the  part  of  rail- 
road employees  to  go  between  cars  standing  on  the  track 
about  where  these  cars  were  situated,  and  at  similar  places, 
for  the  purpose  of  urinating;  but  there  was  no  evidence  that 
any  such  custom  or  practice  was  known  to  the  officers  of  the 
defendant  road,  or  approved  by  them.  It  may  be  said,  also, 
in  this  connection,  that  there  was  some  evidence  tending  to 
show  that  when  deceased  was  taken  from  under  the  freig^ht 
car  where  he  was  injured  the  front  of  his  trousers  was 
unbuttoned.  It  was  shown  that  there  was  a  water-closet  for 
the  use  of  employees  and  others  situated  about  20  feet  west  of 
the  north  end  of  the  station, — that  is,  across  the  main  track 
from  the  station, — and  that  this  water-closet  was  sometimes 
open  and  sometimes  locked,  but  when  locked  access  to  it  could 
be  secured  by  applying  at  the  ofiSce  in  the  station  for  the  key. 
The  station  agent  testifies  that  about  five  minutes  before  the 
accident  he  passed  down  along  the  east  side  of  the  cars 
standing  on  the  house  track,  and  met  deceased  coming  north 
on  the  same  side  of  the  cars,  having  come  across  the  house 
track  at  the  opening  between  the  cars  which  were  coupled 
together  and  the  car  containing  the  household  goods;  but  the 
witness  did  not  see  deceased  go  between  the  standing  cars, 
nor  cross  over  to  the  west  side  of  the  house  track,  where  he 
was  when  injured.  Testimony  bearing  on  the  violence  with 
which  the  cars  were  thrown  along  south  on  the  house  track 
was  given  by  a  person  who  was,  under  the  direction  of  the 
station  agent,  opening  the  car  of  household  goods  for  the  pur- 
pose of  looking  at  the  goods  contained  therein,  it  appearing 
from  such  testimony  that  this  car  was  violently  struck  by  the 
other  cars  pushed  against  it  from  the  north,  and  moved  some 
distance.  The  motion  to  direct  a  verdict  for  defendant, 
which' was  sustained,  was  based  on  the  want  of  evidence  to 
show  that  defendant  was  guilty  of  any  negligence  proximate 
to  the  injury  to  deceased,  and  also  the  want  of  evidence  to 
show  that  deceased  was  free  from  contributory  negligence,  as 
well  as  on  affirmative  evidence  that  deceased  was  guilty  of 
contributory  negligence,  as  appears  from  the  testimony  of 
witnesses  summarized  as  above.  Plaintiff's  motion  for  a  new 
trial  was  predicated  on  the  exclusion  of  the  evidence  offered 
tending  to  show  what  the  deceased  said  to  the  witness  just  be- 
fore the  accident  as  to  the  necessity  of  urinating,  the  admis- 
sion of  the  testimony  of  certain  witnesses,  not  above  referred 
to,  that  employees  who  went  between  standing  cars  for  the 
purpose  of  urinating  assumed  the  risk  in  doing  so,  and  alleged 
error  of  the  trial  court  in  sustaining  defendant's  motion  to 
direct  a  verdict  on  the  different  grounds  set  forth  therein. 
Errors  are  now  assigned  on  the   action  of  the  trial  court    in 
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sustaining  this  motion  for  a  new  trial  on  the  various   grounds 
alleged  therefor. 

We  shall  not  consider  the  alleged  errors  of  the  trial  court  in 
the  exclusion  of  the  testimony  of  the  fireman  as  to  what 
deceased  said  just  before  the  accident  nor  as  to  the  admis- 
sion of  testimony  of  witnesses  as  to  assumption  of  risk;  for, 
in  view  of  the  testimony  which  was  received  bearing  on  the 
question  of  defendant's  negligence,  and  the  acts  of  deceased 
tending  to  show  contributory  negligence,  we  think  the  result 
was  not,  and  could  not  have  been,  affected  either  by  the  ex- 
clusion of  evidence  tending  to  show  the  purpose  for  which  it  is 
claimed  deceased  left  his  engine  and  went  between  the  cars 
standing  on  the  house  track  nor  by  the  admission  of  the  mere 
legal  conclusions  of  the  witnesses  as  to  whether  they  assumed 
the  risk  when  they  went  between  cars  standing  on  the  track 
for  the  purpose  of  urinating.  As  it  seems  to  us,  if  the  evi- 
dence shows  beyond  dispute,  either  on  the  one  hand  that 
there  was  no  negligence  of  the  defendant  proximately  con- 
nected with  the  injury  to  deceased,  or,  on  the  other,  that  the 
evidence  showed  contributory  negligence  of  deceased,  or  want 
of  due  care  on  his  part,  then  the  motion  to  direct  a  verdict 
was  properly  sustained,  and  the  motion  for  a  new  trial  should 
have  been  overruled.-  The  acts  of  the  employees  of  the 
defendant  in  throwing  the  cars  violently  along  the  house  track 
are  not  to  be  abstractedly  considered  as  constituting  negli- 
gence in  themselves.  So  long  as  the  railroad  company, 
through  its  employees,  was  operating  its  cars  without  danger 
to  persons  toward  whom  it  owed  some  duty,  it  is  no  affair  of 
any  one  else  whether  they  were  operated  violently  and  unskill- 
fully  or  not.  It  is  only  when  the  acts  complained  of  appear 
to  have  been  negligent  with  reference  to  the  rights  or  safety 
of  persons  who  complain  thereof  that  any  question  of  negli- 
gence arises.  It  would  hardly  be  contended  that  if  a  tramp 
were  stealing  a  ride  in  a  box  car,  where  he  was  without  the 
knowledjge  of  employees,  or  who  had  no  reason  to  know  of 
his  presence  there,  that  he  could  recover  damages  because  he 
was  injured  by  reason  of  the  negligent,  unskillful,  or  even 
reckless  handling  of  the  cars  by  such  employees.  We  are  to 
determine  whether  there  was  negligence  of  defendant's  em- 
ployees by  considering  what  relation  there  was  between  their 
acts  and  the  safety  of  or  peril  to  one  injured  thereby;  and, 
without  regard  to  the  question  of  contributory  negligence,  it 
is  clear  that  any  negligent  handling  of  defendant's  cars  by  its 
employees  was  not  the  proximate  cause  of  an  injury  resulting 
therefrom,  unless  the  safety  of  the  party  in  whose  behalf  com- 
plaint is  made  was  a  matter  with  reference  to  which  the 
defendant  and  its  employees  were  charged  with  some  duty. 
Cases  cited  for  appellee  to  the  effect  that  it  is  negligence, 
rendering  the  railway  company  liable,  to  operate  its  cars, 
even  in  switching  in  its  own  yards,  so  as  to  injure  persons 
who  are  walking  beside  the  switch  track  or  on  such  track,  are 
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not  in  point,  for  in  all  of  them  the  conclusion  reached  is 
based  on  the  assumption  that  the  employees  were  bound  to 
know  that  persons  might  be  alongside  or  in  front  of  such  cars 
as  moved,  and  that  the  fact  of  moving  them,  or  the  method  of 
doing  so,  might  place  such  persons  in  peril, — a  peril  which 
the  employees  were  bound  to  look  out  for,  and  use  care  to 
prevent.  But  we  cannot  think  that  the  employees  of  a  rail- 
road company,  operating  a  train  on  a  switch  track  in  its 
yards,  and  moving  the  cars  of  the  train,  or  other  cars  against 
which  they  are  pushed  or  driven,  are  under  any  obligation  to 
assume  that  persons  may  be  between  cars  which  are  coupled 
together.  If  they  have  no  reason  to  anticipate  that  any  one 
will  be  between  such  cars,  and  have  no  knowledge  that  any 
one  is  there,  the  act  of  moving  such  cars,  even  violently,  or  in 
an  unusual  manner,  will  not  constitute  negligence  proximate 
to  the  injury  of  a  person  thus  situated.  It  is  not  necessary  to 
cite  and  discuss  the  cases  which  appellant  refers  to,  for  we 
find  on  examination  that  none  of  them  are  analogous,  in  the 
important  matter  which  has  just  been  pointed  out,  to  the  case 
before  us. 

A  consideration  of  the  question  as  to  whether  the  evidence 
fails  to  show  due  care  for  his  own  safety  on  the  part  of 
deceased,  or  affirmatively  shows  contributory  negligence  on 
his  part,  leads  to  the  same  result.  It  must  be,  as  matter  of 
law,  contributory  negligence,  for  any  person,  without  reason 
or  excuse  for  doing  so,  to  go  between  cars  standing  on  a  side 
track,  which,  in  the  operation  of  the  business  of  the  railroad 
company,  may  be  moved.  We  do  not  think  it  is  material 
whether  such  person  has  reason  to  suppose  that  the  cars  will 
be  moved  or  not.  He  is  bound  to  know  that,  in  the  very 
nature  of  things,  they  are  on  the  track  for  the  purpose  of 
being  moved,  and  is  negligent  in  being  between  them  when 
they  are  moved.  It  is,  of  course,  necessary  and  proper  to  go 
between  cars  which  are  coupled  together,  standing  on  the 
track,  whether  coupled  to  an  engine  or  not,  for  some  purposes. 
A  brakeman  must  do  so  for  the  purpose  of  uncoupling ;  an 
employee  engaged  in  the  inspection  or  repair  of  cars  may 
properly  do  so  in  the  prosecution  of  the  business  for  which  he 
is  employed.  There  may  be  other  circumstances  rendering 
such  an  act  proper,  and  not  negligent ;  but  there  is  no  evidence 
in  this  case  to  indicate  that  deceased  went  between  the  cars 
for  any  proper  purpose,  or  any  purpose  justifying  him  in 
incurring  the  risk  involved  in  doing  so,  unless  it  was  proi>er 
to  do  such  act  for  the  purpose  of  screening  himself  from  pub- 
lic view  while  engaged  in  urinating.  Undoubtedly,  a  rail- 
road company  is  bound  to  furnish  its  employees  reasonable 
opportunities  for  responding  to  the  calls  of  nature.  See,  by 
way  of  illustration,  Pennsylvania  Co.  v.  McCaffray,  139  Ind. 
430,  38  N.  E.  67,  29  L.  R.  A.  104;  Railroad  Co.  v.  Martin 
(ind.  App.)  39  N.  E.  759.  As  to  this  matter  the  evidence  is 
uncontradicted  that  a  water-closet  was  provided  for  the  use 
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of  employees,  access  to  which  could  be  secured  in  a  reasonable 
manner.  There  is  nothing  to  show  that  deceased  did  not 
have  reasonable  time  and  opportunity  for  using  this  water- 
closet.  .  It  was  less  than  250  feet  from  where  his  engine  stood, 
and  in  plain  sight,  and  there  is  not  the  slightest  showing  that 
there  was  any  emergency,  in  connection  with  the  immediate 
moving  of  his  engine,  which  could  have  deterred  him  from 
taking  advantage  of  the  accommodations  thus  provided. 
Indeed,  if  the  testimony  of  the  station  agent  as  to.  where  he 
saw  the  deceased  just  before  the  accident  is  to  be  believed, 
then  deceased  actually  went  further  to  reach  the  place  where 
he  received  his  injury  than  he  would  have  been  required  to  go  in 
order  to  reach  the  water-closet.  Giving  all  the  testimony 
introduced  or  offered  for  the  plaintiff  all  the  weight  to  which 
it  can  possibly  be  entitled,  we  think  it  shows  without  ques- 
tion contributory  negligence  on  the  part  of  deceased. 

Our  conclusion  is  that  there  was  no  evidence  of  negligence 
on  the  part  of  defendant's  employees,  and  that  there  was 
direct  and  uncontradicted  evidence  of  contributory  negligence 
on  the  part  of  deceased,  and  that,  therefore,  the  motion  to 
direct  a  verdict  for  defendant  was  properly  sustained,  and  the 
motion  for  new  trial  should  have  been  overruled.  The  action 
of  the  lower  court  must  therefore  be  reversed. 

WEAVER,  J.,  takes  no  part. 


Dolphin  v.  New  York,  N.  H.  &  H.  R.  Co. 

{SuprefHe  Judicial  Court  of  Massachusetts,  Suffolk,  Jan,  9,1903,) 

[65  N.  E.  Rep.  820.] 

Injury  to  Brakeman — Contributory  Negligence. 

A  brakeman  in  a  freight  yard,  returning  from  a  car  which  he  had 
accom{>anied  when  kicked  onto  one  of  the  twelve  tracks  onto  which 
they  might  be  kicked,  is  guilty  of  contributory  negligence,  having 
creased  part  of  the  tracks,  and  stood  with  his  back  in  the  direction 
from  which  a  car  might  be  kicked,  while  measuring  to  see  if  a  car 
on  one  of  the  tracks  was  left  so  near  the  switch  as  not  to  allow  room 
if  a  car  came  on  another  track. 

Exceptions  from  superior  court,  Suffolk  county ;  Edgar  J. 
Sherman,  Judge. 

Action  by  Charles  D.  Dolphin  against  the  New  York,  New 
Haven  &  Hartford  Railroad  Company.  Verdict  was  directed 
for  defendant,  and  plaintiff  brings  exceptions.  Exceptions 
overruled. 

S.  A.  Fuller,  for  plaintiff. 

Chas.  F.  Choate,  Jr.,  for  defendant. 

LATHROP,  J.  The  accident  for  which  the  plaintiff  seeks 
to  recover  damages  occurred  on  March  12,  1897,  at  about  10 
o'clock  in  the  evening,  in  the  defendant's  freight  yard  in 
Taunton.  The  plaintiff  had  been  in  the  employ  of  the  Boston 
&  Maine  Railroad  for  a  year  as  a  freight  brakeman,  and  had 
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been  in  the  employ  of  the  defendant  for  about  two  weeks  be- 
fore the  accident,  working  at  night  in  the  same  freight  yard. 
This  yard  was  situated  just  south  of  Danforth  street.  On  the 
westerly  side  there  were  two  main  lines  running  substantially 
north  and  south,  and  twelve  side  tracks  radiating  from  them 
towards  the  east.  There  was  a  locomotive  shifting  engine 
there,  and  on  the  night  of  the  accident  it  was  employed  in 
kicking  freight  cars  onto  the  different  tracks.  When  a  car 
was  kicked  off,  it  was  the  duty  of  a  brakeman  to  get  on  the 
car,  and  ride  it  down  to  the  place  where  it  was  to  be  left,  and 
then  return  to  the  engine  for  another  car.  Shortly  before  the 
injury  to  the  plaintiff,  he  had  ridden  a  car  down  the  yard,  and 
started  to  walk  back.  Part  of  the  way  he  went  straight  back, 
and  then  started  to  walk  in  an  easterly  direction,  across  the 
tracks,  for  the  purpose  of  reaching  a  path  outside  the  tracks, 
where  it  was  easier  walking.  As  he  started  across,  he  noticed 
that  the  locomotive  engine  was  on  the  Danforth  street  cross- 
ing, but  he  did  not  stop  to  ascertain  whether  it  was  moving 
or  standing  still.  On  the  way  across  he  noticed  a  car  which 
he  thought  had  been  left  too  near  a  switch,  and  he  stopped  to 
measure  the  distance,  to  see  whether,  if  a  car  came  on  another 
track,  there  was  room  for  it  to  go  by,  To  ascertain  this,  he 
stood  with  his  back  towards  Danforth  street,  and  stretched 
out  his  arm.  He  had  just  put  himself  in  this  position,  when 
he  was  struck  by  one  of  two  freight  cars  which  were  being 
backed  into  the  freight  yard  by  the  shifting  engine  at  the  usual 
rate  of  speed  in  the  yard,  namely,  five  or  six  miles  an  hour. 
A  freight  yard  is  a  dangerous  place,  where  the  men  employed 
have,  in  a  great  measure,  to  look  out  for  themselves.  The 
plaintiff  was  an  experienced  brakeman,  and,  as  he  testified, 
he  knew  that  he  had  to  rely  upon  his  eyes  and  his  senses  to 
■  ascertain  when  the  cars  were  coming.  He  might  have  returned 
to  Danforth  street  by  walking  along  the  track  over  which  he 
had  come.  Instead  of  this,  he  chose  to  walk  across  the  tracks, 
where  he  was  exposed  to  danger  at  any  moment.  He  saw  the 
locomotive  engine  at  Danforth  street  when  he  started  to  cross 
the  tracks,  but  did  not  look  for  it  again.  When  he  reached 
the  place  where  he  was  soon  afterwards  struck,  he  turned  his 
back  to  Danforth  street,  the  point  from  which  danger  was 
most  likely  to  come,  and  while  so  standing  was  injured. 
Under  these  circumstances  we  are  of  opinion  that  there  was 
no  evidence  that  the  plaintiff  was  in  the  exercise  of  due  care, 
and  that  the  judge  rightly  ordered  a  verdict  for  the  defendant. 
Lynch  v.  Railroad  Co.,  159  Mass.  536,  34  N.  E.  1072;  Galvin 
V.  Railroad  Co.,  162  Mass.  533,  39  N.  E.  186;  Tumalty  \\ 
Railroad  Co.,  170  Mass.  164,  49  N.  E.  85,  11  Am.  &  Eng.  R. 
Cas.,  N.  S.,  468;  Aerkfetz  v.  Humphreys,  145  U.  S.  418,  12 
Sup.  Ct.  835,  36  L.  Ed.  758.  This  view  of  the  case  renders  it 
unnecessary  to  decide  whether  there  was  any  negligence  on 
the  part  of  the  defendant,  or  whether  the  provision  of  Pub.  St. 
0.  112,  §  170  (Rev.  Laws,  c.  iii,  §  200),  applies. 
Exceptions  overruled. 
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(Supreme  Court  of  Wisconsin,  Nov,  28 ,  igo2, ) 
[92  N.  W.    Rep.  377.] 

Matter  and  Servant — Injuries — Negligence. 

PlaintifF  was  assisting  in  unloading  a  car  loaded  ^ith  lumber. 
The  car  was  tilted,  so  that  one  side  was  lower  than  the  other.  The 
lofflber  consisted  of  a  tier  of  planks  along  each  side  of  the  car,  be- 
tween which  tiers  lumber  of  various  sizes  had  been  thrown  in.  While 
the  car  was  being  unloaded,  one  of  the  men  knocked  out  the  stakes 
on  the  lower  side,  lumber  vras  pushed  out  over  the  tier  on  that  side, 
and  a  few  moments  later  the  pile  on  that  side  fell  on  plaintiff:  held, 
tiiat  a  nonsuit  was  proper,  since,  if  the  pile  fell  from  the  mere  action 
of  physical  forces,  the  conditions  were  obvious,  and  if  from  the  re- 
moval of  the  stakes,  or  from  pushing  lumber  over  the  unsupported 
pile,  the  negligence  of  fellow  servants  was  responsible. 

Appeal  from  superior  court,  Milwaukee  county;  J.  C.  Lud- 
wig.  Judge. 

Action  by  John  Schultz  against  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.     Affirmed. 

Action  to  recover  for  personal  injuries  by  reason  of  the  fall 
of  certain  lumber  from  a  car  which  plaintiff,  a  common 
laborer,  was  assisting  to  unload,  on  May  13,  1899.  The  car 
was  an  ordinary  flat  car,  having  upon  its  floor  a  number  of 
nails  or  spikes,  described  as  ** sidewalk  spikes,"  driven  in  so 
that  the  heads  were  still  from  an  inch  to  an  inch  and  a  half 
above  the  floor  of  the  car,  some  of  them  being  lower  by  rea- 
son of  being  bent  over.  There  was  no  evidence  of  the  owner- 
ship of  the  car,  or  by  whom  loaded.  .On  this  car  was  a 
quantity  of  lumber,  of  which  a  tier  or  course  of  planks  be- 
tween two  and  three  feet  high  was  laid  evenly  and  l^vel  along 
each  side  of  the  car,  and  restrained  by  upright  stakes  fitting 
into  sockets  along  the  outer  edges.  The  middle  of  the  car 
between  these  two  courses  or  tiers  was  filled  with  indiscrimi- 
nate lumber  thrown  in  helter-skelter.  This  condition  was 
obvious  from  either  end  of  the  car.  The  car  was  stationed 
upon  a  curve,  with  the  ends  approximately  north  and  south, 
and  the  east  side  lower  than  the  west.  The  gang  of  six  men 
of  which  plaintiff  was  one  proceeded  to  unload  the  car,  and, 
after  removing  a  ^mall  quantity  of  lumber,  one  of  them,  in 
plaintiff's  sight,  knocked  out  of  place  the  upright  stakes  which 
served  to  retain  the  lumber.  Plaintiff  approached  the  east 
side  of  the  car  to  put  in  place  some  skids  on  which  to  slide  the 
lumber  off,  and  as  he  did  so  the  pile  of  planks  on  that  side 
tipped  over  and  fell  onto  him.  That  pile  is  described  as  con- 
sisting, first,  of  a  3x4  set  edgeways,  and  then  1 1  2-inch  planks. 
These  planks,  as  they  were  piled  and  lay  on  the  car,  were 
level.  None  of  the  witnesses  did — or,  indeed,  could — testify 
to  any  immediate  cause  for  the  planks  falling  over;  simply, 
having  been  in  place  at  one  moment,   at  another  they   fell, 
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some  five  or  six  minutes  after  the  stakes  had  been  taken  out, 
and  after  several  pieces  of  lumber  had  been  unloaded  over 
that  6ide.  The  negligence  alleged  in  the  complaint  was,  first, 
the  presence  of  the  spikes  in  the  floor  of  the  car,  and  that 
through  negligence  of  the  defendant  the  lumber  was  stacked, 
piled,  and  loaded  so  unskillfuUy  and  unsafely  that  by  reason 
thereof  and  of  the  said  defect  in  said  car  the  lumber  rolled 
down  upon  the  plaintiff.  At  the  close  of  plaintiff's  evidence 
the  court  granted  a  motion  for  nonsuit  on  the  ground  that  the 
cause  of  the  fall  of  the  lumber  was  mere  matter  of  conjecture, 
and  that  there  was  no  evidence  to  establish  that  it  was  caused 
by  the  alleged  negligence  of  the  defendant.  From  judgment 
thereon  plaintiff  appeals. 

Max  W.  Nohl  (Ernest  Bruncken,  of  counsel),  for  appellant. 
C.  H.  Van  Alstine,  for  respondent. 

DODGE,  J.  (after  stating  the  facts).  Plaintiff  contends 
that  the  fall  of  the  lumber  must  be  ascribed  to  the  pres- 
ence of  the  spikes  in  the  bottom  of  the  car.  Also  to 
the  manner  in  which  the  lumber  was  laden  upon  the 
car,  namely,  the  promiscuous  dumping  of  indiscriminate 
lumber  loosely  between  the  two  tiers  lying  along  the 
sides;  and  invokes  the  rule  of  res  ipsa  loquitur,  de- 
clared in  this  court  in  Cummings  v.  Furnace  Co.,  6o  Wis. 
603,  18  N.  W.  742,  20  N.  W.  665,  Stacy  v.  Railway  Co.,  85 
Wis.  225,  54  N.  W.  779,  and  Carroll  v.  Railway  Co.,  99  Wis. 
399.  75  N.  W.  176,  67  Am.  St.  Rep.  872.  The  principle  of 
those  cases  is  that,  where  the  accident  could  not  well  happen 
unless  either  the  apparatus  be  defective  or  be  negligently 
managed,  then  the  accident  itself  is  evidence  of  one  or  the 
other  of  these  causes ;  and,  if  defendant  be  responsible  for 
both  condition  and  management  of  the  apparatus,  the  acci* 
dent  alone  tends  to  establish  defendant's  liability,  and  justifies 
a  verdict.  The  antithesis  to  this  rule  was  laid  down  in 
Musbach  v.  Chair  Co.,  108  Wis.  57,  84  N.  W.  36,  where  the 
accident  might  have  been  due  either  to  a  defect  in  the  appa- 
ratus, for  which  defendant  would  be  liable,  or  to  negligence 
of  co-servant,  for  which  he  would  not.  It  was  there  said 
(page  67,  108  Wis.,  and  page  39,  84  N.  W.):  "With  these 
two  possible  causes  to  account  for  the  explosion,  the  burden 
of  proof,  of  course,  rested  on  the  plaintiff  to  prove  the  one  for 
which  the  defendant  would  be  liable.*'  In  the  case  before  ns 
we  have  nothing  proved  but  the  fact  that  the  lumber  fell.  It 
appears  that  there  were  spikes,  which  might  or  might  not  tilt 
the  tier  of  lumber  on  the  east  side  of  the  car  so  as  to  render 
it  insecure.  There  is  no  proof  that  they  did  so.  Indeed,  so 
far  as  the  evidence  goes,  it  tends  the  other  way,  for  the  only 
witness  on  the  subject  declares  that  the  planks  composing  this 
tier  were  level.  Besides  this  possible  cause,  there  appears, 
however,  the  fact  that  the  tier  of  lumber  about  zk  feet  high  on 
the  lower  edge  of  a  tipping  car    was  subject    to  outward 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Gas,  N  S        345 

Texas  &  P.  Ry.  Co.  v.  Reagan 

pressure  from  the  lumber  thrown  behind  and  against  it;  that 
the  loaders  of  the  car  had  taken  precautions  against  this  out- 
ward tendency  by  confining  the  lumber  by  upright  stakes 
along  the  car  edge,  and  that  such  safeguarding  stakes  had 
just  been  removed  in  plaintiff's  presence,  and  by  his  fellow 
servant ;  also  that  certain  lumber  had  already  been  passed 
over  this  exterior  tier,  with  probable  tendency  to  start  an  out- 
ward movement.  Here  are  at  least  three  possible  causes  for 
the  fall  of  this  lumber  other  than  the  mere  presence  of  spikes 
in  the  car  floor:  First,  the  obvious'tendency  of  physical  forces; 
second,  the  possibly  negligent  removal  of  the  stakes,  which 
obstructed  such  forces;  and,  third,  the  possibly  negligent  act 
of  pushing  pieces  of  lumber  over  this  unsupported  wall.  For 
neither  of  these  three  could  defendant  have  been  liable  to 
plaintiff.  Not  the  first,  because  all  the  conditions  were  open 
and  obvious,  and  as  easily  discoverable  by  plaintiff  as  by  any  of 
defendant's  agents;  so  that,  if  they  constituted  a  peril  to 
members  of  the  unloading  crew,  the  plaintiff  assumed  the  risk 
thereof.  Not  the  second  or  third,  because  any  negligence 
therein  was  that  of  fellow  servants.  As  was  pointed  out  in 
the  Musbach  Case,  it  is  not  enough  that  plaintiff  show  that 
there  are  several  causes,  one  as  probable  as  another,  to  war- 
rant the  court  in  submitting  to  the  jury  a  choice  between 
them.  If  there  is  a  reasonable  possibility  that  the  accident 
may  have  been  due  to  a  cause  other  than  the  alleged  negli- 
gence of  the  defendant,  it  becomes  the  duty  of  the  court  to 
take  the  question  from  the  jury,  unless  there  is  some  evidence 
other  than  the  mere  happening  of  the  accident  to  establish 
the  efficacy  of  such  negligence.  Of  that  we  can  find  nothing 
in  the  present  case,  and  must  conclude  that  the  trial  court 
properly  performed  its  duty  in  declining  to  submit  to  the  con- 
jecture of  the  jury  which  of  the  several  possible  causes  was 
the  actual  one. 
Judgment  affirmed. 


Texas  &  P.  Ry.  Co.  v.  Reagan  et  al. 

{Circuit  Court  of  Appeals  y  Fifth  Circuity  December  ^,  /p^?.) 

[118  Fed.  Rep.  815.] 

Depositions  De  Bene  Esse— Use  at  Trial— Absence  of  Witnesses— Proof. 

Rev.  St.  I  865  [U.  S.  Comp.  St.  1901,  p.  663],  providing  that  unless 
it  appears  that  a  witness  is  dead  or  gone  out  of  the  United  States  or 
to  a  greater  distance  than  100  miles  from  where  the  court  is  sitting, 
hit  deposition  shall  not  be  used  in  the  cause,  does  not  prevent  the 
use  of  the  deposition  of  a  witness  in  a  federal  court  sitting  in  Texas, 
which  was  taken  at  the  witness'  place  of  residence  in  Minnesota, 
without  proof  that  the  witness  was  not  within  100  miles  of  the  court, 
since  it  would  be  presumed  that  he  continued  to  reside  where  he  was 
^t  the  time  the  deposition  was  taken. 

Master  and  Servant— injuries  to  Servant— Railroad  Fireman— Contribu- 
tory Negligence. 

Where,  in  an  action  for  the  death  of  a   railroad  fireman    occurring 
in  a  collision,  defendant  charged  that  plaintiff's  deceased  was  guilty 
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of  contributory  negligence  in  failing  to  giye  the  engineer  on  his  en- 
gine a  proper  signal,  and  that  such  failure  caused  the  collision,  de- 
ceased was  thereby  charged  with  affirmative  negligence,  a  ad  the 
burden  of  proof  thereof  was  on  the  defendant. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Texas. 

Mrs.  M.  M.  Reagan  brought  this  suit,  for  herself  as  widow 
and  her  minor  children,  for  damage  caused  by  the  killing  of 
her  husband,  Martin  Reagan,  a  fireman  in  the  employ  of 
the  Texas  &  Pacific  Railway  Company,  who  was  killed 
in  a  wreck  on  said  railway  alleged  to  have  been  caused 
by  the  negligence  of  one  Price,  an  engineer  handling  the 
engine  on  which  Reagan  was  firing.  Two  freight  trains  had 
orders  to  meet  and  pass  at  Hetz.  The  west-bound  train  had 
arrived  at  Hetz,  and  was  going  in  on  the  side  track.  The 
east-bound  train  came  in  without  being  under  control,  and 
ran  into  the  rear  cars  of  the  west-bound  train  before  it  was  ofif 
the  main  track.  In  this  collision  Reagan,  who  was  fireman 
on  the  east-bound  train,  was  killed. 

The  defendant,  by  amended  answer,  pleaded  the  contribu- 
tory negligence  of  Reagan,  as  follows:  **That  the  deceased, 
husband  of  the  plaintiff,  was  guilty  of  contributory  negligence 
which  proximately  contributed  to  the  death,  and  without 
which  it  would  not  have  occurred,  in  this:  The  train  which 
was  meeting  the  train  on  which  he  was  firing  and  the  one  run 
into  was  on  his  side  of  the  engine,  and  it  was  his  duty  to  re- 
ceive signals  from  such  train  or  its  crew,  and  give  them  to  the 
engineer.  He  gave  the  engineer  on  his  engine  a  signal  to  go 
on  after  the  two  engines  had  passed  each  other.  Acting  and 
relying  on  this  signal  as  being  correct  and  proper,  the  engi- 
neer, Price,  went  on,  and  the  two  trains  ran  together  or 
collided." 

On  the  trial  the  plaintiffs  offered  in  evidence  to  support 
their  case  the  deposition  of  M.  J.  Daily,  which  had  been  taken 
at  Ft.  Worth,  Tex.,  in  December,  1901,  de  bene  esse.  The 
witness  was  going  beyond  the  jurisdiction  of  the  court.  To 
the  reading  of  this  deposition  by  the  plaintiffs  in  evidence  the 
defendant  objected  for  the  reason  that  it  was  taken  de  bene 
esse,  and  some  time  before  the  trial,  and  the  plaintiffs  had 
not  and  did  not  show  to  the  court  that  the  said  witness  M.  J. 
Daily  was  not,  at  the  time  his  deposition  was  offered  in  evi- 
dence, within  100  miles  of  the  court  where  the  trial  was  being 
had,  and  no  reason  was  shown  why  he  could  not  be  produced 
in  court  to  testify  orally ;  which  objection  the  court  overruled, 
and  the  deposition  was  by  the  plaintiffs  read  in  evidence:  to 
all  of  which  the  defendant  excepted,  and  tendered  a  bill  of  ex- 
ceptions, which  was  signed  and  made  a  part  of  the  record. 
The  plaintiffs'  attorney  stated  that  he  did  not  know  where  the 
witness  Daily  was  then,  and  J.  W.  Ward,  superintendent  of 
the  Rio  Grande  Division  of  the  Texas  &  Pacific  Railway, 
stated:     **I  do  not  know  whether  I  can   place   M.  J.  Daily  or 
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not.  At  the  time  of  this  accident  he  lived  at  ] 
don't  know  when  he  went  from  there  to  Two  K 
Tt.e  court  remarked :  "If  it  be  shown  that  i 
deposition  was  taken  he  lived  in  Minnesota  I  \ 
objection.  The  court  rules  that  it  is  not  neci 
affirmatively  that  the  witness  does  not  live  wit 
the  court."  The  deposition  showed  that  tt 
sided  at  Two  Harbors,  Minn.,  and  that  at  the 
he  was  temporarily  in  Ft.  Worth,  Tex.,  on  hisr 
Cal. ;  further,  that  by  occupation  he  was  a  locc 
who  had  not  in  the  past  confined  his  work  to  ai 
but  had  traveled  about;  also,  on  the  trial,  thei 
offered  by  the  railway  company  tending  to  prt 
of  contributory  negligence.  The  bill  of  excep 
show  that  the  plaintiff  offered  any  evidence  d 
to  show  that  at  the  time  of  the  accident  the  dei 
was  exercising  due  care. 

In  his  chaise  to  the  jury  the  court,  amon§ 
charged  as  follows;  "The  burden  of  provin 
was  guilty  of  contributory  negligence  r^sts  u 
ant,  and  unless  the  defendant  has  shown  by  a 
or  greater  weight  of  evidence  that  the  decease' 
negligence  which  contributed  to  the  injury  : 
death  then  the  defendant  would  fail  on  its  plea 
negligence," — to  which  charge  the  defendant  e 
court  before  the  jury  left  the  box.  From  ar 
ment  the  defendant  below  sues  out  this  writ  o 

T.  J.  Freeman  and  B.  G.  Bidwel!,  for  plaini 

S.  H.  Cowan,  for  defendants  in  error. 

Before  PARDEE  and  SHELBY,  Circu 
BOARMAN,  District  Judge. 

PARDEE,  Circuit  Judge  (after  stating  the  I 
The  first  assignment  of  error  is  based  on  thi 
e\'idence  of  Daily's  deposition  taken  de  bene  es 
tion  was  that  at  the  time  of  offering  the  plaint 
that  the  witness  was  not  within  loo  miles  of  tl 
the  court  was  held,  or,  if  within  the  lOO  miles 
attend.  The  statute  authorizing  the  taking  ol 
bene  esse  provides  as  follows: 

"But  unless  it  appears  to  the  satisfaction  of 
the  witness  is  then  dead,  or  gone  out  of  the 
or  to  a  greater  distance  than  one  hundred  i 
place  where  the  court  is  sitting,  or  that,  by 
sickness,  bodily  infirmity,  or  imprisonment,  h 
travel  and  appear  at  court,  such  deposition  sha 
the  cause.     Rev.    St.    865   [U.  S.   Comp.  St. 

As  far  back  as  Insurance  Co.  v.  Southgate, 
Ed.  243,  it  was  held  that  where  the  witness  re 
miles  from  the  court  at  the  time  of  taking  the 
inhibition  of  the  statute  did  not  apply,  the  wil 
sidered  beyond  a  compulsory  attendance. 
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In  Whitford  v.  Clark  Co.,  119  U.  S.  522,  7  Sup.  Ct.  306,  30 
L.  Ed.  500,  the  supreme  court  cite  Insurance  Co.  v.  South- 
gate,  supra,  with  approval,  and  lay  down  the  rule  as  follows: 

"It  thus  appears  to  have  been  established  at  a  very  early 
date  that  depositions  taken  de  bene  esse  could  not  be  used  in 
any  case  at  the  trial  if  the  presence  of  the  witness  himself  was 
actually  attainable,  and  the  party  offering  the  deposition  knew 
it  or  ought  to  have  known  it.  If  the  witness  lives  more  than 
one  hundred  miles  from  the  place  of  trial,  no  subpoena  need 
be  issued  to  secure  his  compulsory  attendance.  So,  too,  if 
he  lived  more  than  one  hundred  miles  away  when  his  deposi- 
tion was  taken  it  will  be  presumed  that  he  continued  to  live 
there  at  the  time  of  the  trial,  and  no  further  proof  on  that 
subject  need  be  furnished  by  the  party  offering  the  deposition, 
unless  this  presumption  shall  be 'overcome  by  proof  from  the 
other  side.*' 

When  Daily's  deposition  was  taken  he  lived  at  Two  Harbors, 
Minn.,  more  than  100  miles  from  the  court.  There  was  no 
presumption  nor  proof  that  he  had  since  come  within  100 
miles  of  the  court. 

The  second  assignment  of  error  complains  of  the  charge  of 
the  trial  judge  to  the  effect  that  the  burden  of  proving  that  the 
deceased  was  guilty  of  contributory  negligence  was  upon  the 
defendant. 

If  there  is  error  in  this  charge,  then  it  seems  clear  that  the 
defendant  below  should  have  asked  .for  an  instructed  verdict, 
because  the  issue  of  contributory  negligence  was  in  the  case. 
and  there  was  no  evidence  in  the  case  to  show  that  the 
deceased  was  not  guilty  of  contributory  negligence  or  even 
in  the  exercise  of  due  care. 

Counsel  for  the  plaintiff  in  error  conceded  the  general  rule 
in  the  United  States  courts  that  the  burden  of  proof  in  cases 
involving  contributory  neligence  to  be  as  given  by  the  judge 
in  this  case,  but  he  claims  that  there  are  exceptions  to  the 
rule  just  as  well  established.  He  cites  Railroad  Co.  v.  Bar- 
rett, 166  U.  S.  617,  17  Sup.  Ct.  707,  41  L.  Ed.  1 136,  which 
furnishes  no  exception  to  the  rule,  but  correctly  holds  that 
the  burden  of  proving  direct  negligence  on  the  part  of  the 
railroad  company's  employees  was  upon  the  plaintiff.  He  also 
cites  Corcoran  v.  Railroad  Co.,  133  Mass.  507,  12  Am.  &  Eng. 
R.  Cas.  226;  Riley  V.  Railroad  Co.,  135  Mass.  292,  15  Am.  & 
Eng.  R.  Cas.  181;  Railway  Co.  v.  Crowder,  63  Tex.  502; 
Id.,  76  Tex.  499,  13  S.  W.  381;  McCray  v.  Railway  Co.,  89 
Tex.  168.  34  S.  W.  95;  Railway  Co.  v.  Murphy,  46  Tex.  3^6, 
26  Am.  Rep.  272 ;  and  Railway  Co.  v.  Hester,  72  Tex.  40,  1 1 
S.  W.  1041. 

An  examination  of  these  cases  will  show  that,  in  the  par- 
ticular case  then  in  hand,  it  was  held  that  an  employee  seeking 
to  recover  damages  against  the  railway  company  was  required 
to  prove  that  at  the  time  of  the  injury  he  was  in  the  exercise 
of  due  care;  and  in  relation  to  this  it  may  be  noticed  that   in 
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Riley  V.  Railtxiad  Co.,  supra,  it  was  held  that 
could  be  excused  from  proving  that  the  deceased 
exercise  of  due  care  where  death  was  instant 
rule  declared  in  Railway  Co.  v.  Murphy,  supra, 

"  It  is  often  stated  that  the  plaintiff  must  s 
injury  was  caused  by  the  negligence  of  the  defen 
any  fault  or  negligence  on  his  part.  It  would 
rect,  it  is  thought,  to  say  that  the  plaintiff  must ; 
injury  of  which  he  complains  was  produced  by  the 
of  the  defendant,  under  such  circumstances  as  di 
any  negligence  on  his  part,  contributing  to  hisir 
absence  of  proof,  his  negligence  would  not  be  pr 

However  the  rule  may  be  with  regard  to  prov 
we  are  of  opinion  that  in  this  case  the  specific 
neKiigence  which  was  charged  to  have  pro> 
tributed  to  the  death  of  the  deceased,  and  with 
would  not  have  occurred,  was  active  negligen 
giving  a  wrong  signal.  This  issue  was  prest 
defendant,  and  it  was  not  to  be  expected,  nor  p 
ble  in  the  nature  of  things,  that  the  plaintiff  c 
negative  for  the  deceased  whose  death  was  i 
\Ve  think  there  can  be  no  doubt  that,  under  the  i 
and  pleadings  in  this  case,  the  charge  complain 
all  respects  correct. 

The  judgment  of  the  circuit  court  is  affirmed. 


Long's  Adm'r  v.  Illinois  Cent.  R.  C 

{Court  of  Appeals  of  Kentucky,  June  14,  ig 

[68  S.  W.  Rep.  1095.] 

Mastar  and  Sarvant — Danger  Incurred  in  Obedienct 
Superior.* 
The  principle  that  the  servant  may  lawfully  obey  theo 
plover  relying  on  hU  aaperior  knowledge  and  judgment 
a  section  hand  obeyed  the  order  of  the  section  boas  to 
car  to  hi«  place  of  work  when  he  knew  that  a  fast  trai 
though  the  station  where  the  men  boarded  the  car  waa 
Htation.  and  tae  boss  knew  no  more  of  the  whereabouts 
train  than  the  servant  knew;  and  therefore  the    maatc 

the  danger  was  so  obvious  that  a  servant   of   ordinary 
uated  as  he  was,  would  not  have  obeyed;  and   that  is 

Du  Reile  and  O'Rear,  JJ.,  dissenting. 
Appeal  from  circuit  court,  Hardin  county. 
"To  be  officially  reported." 
Action  by  Jesse  Long's  administrator   agains 
Central  Railroad  Company  to  recover  damages 
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of  plaintiff's  intestate.     Judgment  for  defendant,  and  plaintiff 
appeals.     Reversed. 

S.  M.  Payton  and  O.  M.  Mather,  for  appellant. 
W.  H.  Marriott,  Pirtle  &  Trabue,    and   J.   W.    Dickinson, 
for  appellee. 

HOBSON,  J.  Appellant  filed  this  suit  to  recover  damages 
for  the  loss  of  life  of  his  intestate  by  reason  of  the  alleged 
negligence  of  appellee,  and  at  the  conclusion  of  the  evidence 
on  both  sides  the  court  instructed  the  jury  peremptorily  to 
find  for  the  defendant,  although  he  had  overruled  this  motion 
at  the  close  of  the  plaintiff's  testimony.  The  intestate  was  a 
section  hand  in  the  service  of  appellee,  working  under  a  boss 
whose  name  was  Kron.  He  had  been  working  for  the  com- 
pany about  three  days  at  the  time  of  his  death,  although  it 
would  appear  from  the  proof  that  he  had  been  in  the  same 
service  under  a  previous  employment.  He  was  killed  on 
September  lo,  1900.  On  that  morning  about  6  o'clock  the 
section  boss,  with  his  crew  of  seven  men,  including  the 
intestate,  left  the  section  house  on  the  hand  car  and  went  to 
Riney  station.  They  waited  there  for  some  time  for  the  pas- 
senger train  known  as  No.  104,  a  fast  train  from  the  south, 
but  it  was  late.  An  accommodation  passenger  train,  known 
as  No.  32,  was  due  shortly  also  from  the  south.  Riney  is  not 
a  telegraph  station.  The  section  boss  finally  concluded  that 
he  could  safely  go  to  Otter  creek,  which  was  about  two  miles 
north  of  Riney,  and  was  under  the  impression  that  the  local 
passenger  No.  32  would  probably  arrive  before  the  fast  pas- 
senger train  No.  104.  He  accordingly  ordered  his  men  to  get 
on  the  hand  car  and  go  to  Otter  creek.  This  they  proceeded 
to  do,  and  at  each  curve  they  stopped  and  looked  and  listened 
for  the  train  behind  them,  but  saw  or  heard  nothing.  After 
they  had  made  three  stops  in  this  way,  and  when  they  had 
emerged  from  the  last  curve,  and  were  running  down  the 
grade  to  the  Otter  creek  switch,  and  not  very  far  from  it,  one 
of  the  men  on  the  car  suddenly  called  out,  ** There  she 
comes."  The  train  was  then  emerging  from  a  cut  about  800 
feet  from  them,  and  running,  according  to  the  proof  for  the 
plaintiff,  60  or  70  miles  an  hour.  The  hands  on  the  car,  ex- 
cept Long,  immediately  jumped  off  without  standing  on  the 
order  of  their  going.  About  the  time  they  reached  the 
ground,  or  before  they  got  up  from  the  fall,  the  train  struck 
the  car.  Whether  Long  did  not  know  of  the  approach  of  the 
train,  or  realize  how  close  it  was  to  him,  is  not  made  clear  by 
the  proof.  He  remained  on  the  car,  and  was  thrown  up  into 
the  air  by  the  engine  as  high  as  the  top  of  the  smokestack, 
and  his  brains  were  knocked  out.  The  proof  for  the  plaintiff 
tended  to  show  that  he  was  so  situated  that  he  could  not  get 
off  as  quickly  as  the  others,  while  that  for  the  defendant 
showed  that  the  section  boss  called  to  him  to  leave  the  car. 
But  this  was  evidently  juSt   before  the  train  struck  it.     He 
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was  54  years  of  age,  and  was  perhaps  not  as  quick  in  his 
movements  as  the  younger  men.  The  proof  for  the  plaintiff 
showed  that  there  were  two  whistling  boards  south  of  the 
hand  car,  one  for  a  road  crossing,  and  one  for  the  station,  and 
that  the  train  did  not  whistle  for  either  of  these.  The  proof 
for  the  defendant  showed  that  the  train  did  whistle,  and 
that  it  was  running  between  50  and  60  miles  an  hour.  The 
schedule  time  of  the  train  was  35  miles.  On  that  morning 
there  were  two  sections  of  No.  104.  The  train  which  struck 
the  hand  car  was  the  first  section,  or  an  extra  consisting  of 
four  or  five  sleepers,  carrying  excursionists  to  Ohio,  but  run- 
ning on  the  time  of  the  regular  train,  and  as  its  first  section. 
It  had  run  from  Paducah,  17s  miles,  without  stopping,  and 
was  about  25  minutes  late.  Shortly  after  it  came  the  second 
section  of  No.  104,  or  the  regular  fast  train,  and  also  the 
accommodation  passenger  train,  known  as  No.  32,  and  they 
were  all  three  at  Otter  creek  together.  It  is  urged  for  appel- 
lee that  the  intestate  knew  the  train  was  late  and  overdue, 
and  took  the  risk.  It  is  urged  for  appellant  that  he  acted 
under  the  orders  of  his  foreman,  and  had  a  right  to  presume 
that  his  superior  would  not  order  him  to  go  ahead  with  the 
hand  car  if  there  was  danger.  The  principle  relied  on  is  that 
the  servant  may  lawfully  obey  the  orders  of  his  employer,  re- 
lying on  his  superior  knowledge  and  judgment.  But  it  is  in- 
sisted that  this  principle  does  not  apply,  as  Riney  was  not  a 
telegraph  station,  and  each  of  the  men  on  the  hand  car  knew 
as  much  about  the  danger  as  the  boss.  The  circuit  court 
seems  to  have  taken  this  view. 

Kron  had  a  watch,  and  so  far  as  appears  was  the  only  man 
in  the  crew  who  had  a  watch  that  was  running;  but  they  all 
knew  the  time  of  the  train,  and  that  it  was  overdue.  None 
of  them  knew  that  there  was  an  extra  on  the  road  that  morn- 
ing', but  as  this  was  running  on  the  time  of  the  regular  train, 
and  was  simply  the  front  section  of  it,  it  did  not  materially 
effect  the  result.  The  train  men  had  no  intimation  of  the 
presence  of  the  hand  car  on  the  track.  No  flag  was  put  out 
by  Kron,  and  no  torpedoes  or  anything  to  give  notice  of  danger 
ahead.  In  the  American  and  English  Encyclopedia  of  Law 
(volume  20  [2d  Ed.]  p.  120)  the  rule  is  thus  stated:  '*Since 
the  master  is  under  a  special  duty  to  inspect  and  investigate 
nsks  to  which  the  servant  is  exposed,  and  since  the  servant 
may  rely  upon  the  performance  of  this  duty,  the  fact  that  the 
servant  proceeds  under  the  orders  of  the  master  in  per- 
forming an  act  whereby  he  is  exposed  to  unusual  danger  ren- 
ders the  master  liable  for  a  resulting  injury  to  the  servant, 
unless  the  risk  of  the  act  was  fully  realized  by  the  servant, 
and  was  so  apparent  that  no  man  of  ordinary  prudence, 
situated  as  he  was,  would  have  undertaken  it."  A  number  of 
cases  are  collected  sustaining  the  text.  See,  also,  to  same 
eff«/ct,  I  Thomp.  Neg.  §§  192,  442.  In  section  445  it  is  said: 
*' Where  the  negligence  of  one  person  has  prepared  a  risk  for 
another,  and   that   other,  proceeding   in   the  discharge  of  his 
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duty  or  in  the  course  of  his  business,  accepts  the 
risk,  and  is  hurt  in  consequence  of  so  doing,  the 
question  of  whether  he  is  guilty  of  contributory  negligence 
is  almost  always  a  question  of  fact  for  the  jury."  A  servant 
is  not  called  upon  to  set  up  his  unaided  judgment  against  that 
of  his  superiors.  He  may  rely  upon  their  orders.  Ward  v. 
Railroad  Co.  (Ky.)  65  S.  W.  2.  As  has  been  well  said,  the 
servant's  dependent  and  inferior  position  is  to  be  taken  into 
consideration;  and  if  the  master  gives  him  positive  orders  to 
go  on  with  the  work,  and  the  servant  is  injured,  he  may  re- 
cover, unless  the  work  was  so  obviously  dangerous  that  a  serv- 
ant of  ordinary  prudence,  situated  as  he  was,  would  not 
have  obeyed. 

In  this  case  Long  was  a  mere  laborer.  The  section  fore- 
man under  whose  direction  he  worked  respresented  the 
master,  and  it  was  Long's  duty  to  obey  his  orders  in  the  usual 
course  of  business.  When  he  received  an  order  it  was  not 
his  duty  to  sit  in  judgment  upon  its  propriety,  or  to  enter 
into  a  discussion  with  him  as  to  the  facts  upon  which  it  was 
based.  He  had  a  right  to  presume  that  improper  orders 
would  not  be  given,  and  to  assume  that  the  section  foreman 
would  not  direct  him  to  take  risks  that  were  improper.  If  he 
was  injured  while  obeying  the  orders  of  his  superior  and  by 
reason  of  his  negligence,  he  may  recover,  unless  the  risk  was 
such  that  a  person  of  ordinary  prudence,  situated  as  Long 
was,  would  not  have  taken  it.  In  determining  whether  Long 
should  have  obeyed  the  orders  of  his  superior,  it  must  be 
borne  in  mind  that  the  crew  were  out  on  the  road,  and  that 
if  Long  had  not  obeyed  he  could  not  have  remained  with  the 
crew.  So  far  as  appears  he  knew  nothing  about  the  running 
of  the  trains,  and  was  not  required  by  his  employment  to 
know  about  them.  It  was  the  section  boss'  duty  to  control 
the  movements  of  the  crew,  and  to  do  this  with  proper  re- 
gard to  their  safety.  Long  had.a  right  to  rely  on  his  superior 
knowledge  and  judgment  as  to  the  safety  of  proceeding  with 
the  hand  car  under  the  circumstances,  unless  the  facts  actually 
known  to  Long  were  such  that  a  servant  of  ordinary  prudence, 
situated  as  he  was,  would  not  have  taken  the  risk,  and  this 
was  a  question  for  the  jury.  In  an  exhaustive  note  on  this 
subject  to  the  case  of  Dallemand  v.  Saalfeldt,  48  L.  R.  A. 
755  (s.  c.  [111.  Sup.]  51  N.  E.  645,  67  Am.  St.  Rep.  214),  the 
editor,  after  pointing  out  the  conflict  of  authority  on  the  ques- 
tion, says:  "Some  judges,  following  out  the  analogy  of  the 
doctrine  stated  in  the  last  section,  have  held  that  the  rule  by 
which  contributory  negligence  is  inferred,  as  matter  of  law, 
from  the  undertaking  or  continuance  of  work  which  entails  an 
abnormal  risk  of  which  the  servant  was  aware,  involves  the 
corollary  that  the  addition  of  the  element  of  a  direct  order 
will  not  prevent  the  defense  from  taking  effect  if  the  servant 
understood  the  perils  to  which  he  would  be  exposed  in  obey- 
ing that  order.  ♦  *  *  But  by  almost  all  courts,  including 
those  who  apply  the  rule  just  referred  to  (see  Pennsylvania, 
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Illinois,  and  North  Carolina  cases  cited  infra),  it  is  held  that 
the  fact  of  the  servant's  havin?  been  directly  ordered  to  do 
the  act  which  caused  the  injury  introduces  into  the  situation 
a  differentiating  circumstance,  which  will  render  his  contribu- 
tory negligence  a  question  for  the  jury  in  nearly  every  con- 
ceivable state  of  the  evidence.  It  does  not  follow  that 
because  the  servant  could  justify  a  disobedience  of  the  order  he 
is  guilty  of  negligence  in  obeying  it.  *  *  *  Hence  we 
find  it  laid  down  in  a  leading  case  that  where,  in  obedience  to 
an  order,  the  servant  performs  a  duty  which,  though  dan- 
gerous, is  not  so  dangerous  as  to  threaten  immediate  injury, 
or  where  it  is  reasonably  probable  that  the  work  may  be  safely 
done  by  using  extraordinary  caution  or  skill,  he  may  recover 
if  injured.  *  *  *  In  other  cases  the  same  principle  is 
expressed  by  a  restrictive  form  of  statement,  the  servant  being 
held  entitled  to  obey  a  specific  command  of  his  superior 
without  necessarily  incurring  the  consequences  of  contribu- 
tory negligence,  unless  the  execution  of  that  command  in- 
volves a  hazard  which  no  ordinarily  prudent  person  would 
have  subjected  himself  to. "  In  support  of  these  principles, 
the  following  instances  are  given  in  which  the  servant  was 
allowed  to  recover:  Where  a  section  hand  obeys  orders  to 
take  a  hand  car  off  the  track,  when  a  train  is  close  at  hand ; 
or  where  a  section  man  undertook  to  get  two  stones  of!  the 
track  when  a  train  was  approaching;  or  where  a  brakeman 
jumped  from  a  moving  train;  or  where  a  laborer  was  injured 
by  the  fall  of  a  large  wheel  which  he  was  helping  to  move 
down  an  incline;  or  by  the  caving  of  a  bank;  or  by  the  ex- 
plosion of  a  blast  over  which  he  was  ordered  to  work.  These 
principles  control  this  case.  If  a  gravel  train  had  stopped  at 
Riney  that  morning,  and  waited  for  the  passenger  until  it  was 
past  due,  and  the  conductor  had  then  concluded  to  go  on  to 
Otter  creek  ahead  of  the  passenger  train  and  had  ordered  the 
hands  aboard,  it  would  hardly  be  maintained  that  if  the  train 
had  been  run  into  by  the  passenger  before  it  reached  Otter 
creek,  and  one  of  the  laborers  killed,  the  company  would  not 
be  responsible.  Yet  this  is,  in  substance,  the  case  we  have; 
for  the  section  boss  has  as  full  control  of  the  hand  car  as  the 
conductor  has  of  the  gravel  train.  The  hands  on  the  gravel 
train  would  not  be  required  to  inquire  what  orders  the  con- 
ductor had,  or  what  emergency  induced  him  to  go  forw^ard,  or 
what  reason  he  had  for  supposing  it  to  be  safe.  All  this 
applies  equally  to  the  laborer  working  under  the  section  boss. 
Long  was  simply  riding  on  the  hand  car  in  obedience  to  the 
orders  of  his  boss,  who  was  taking  him  to  the  place  of  work, 
and  for  some  reason  was  anxious  to  get  there  as  quickly  as  he 
could. 

Judgment  reversed,  and  cause  remanded,  with  directions  to 
grant  appellant  a  new  trial. 

DU  RELLE  and  O'REAR,  JJ.,  dissent. 

6  R  R  R— 23 


354         Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 


Mercantile  Trust  Co.  v.  Pittsburgh  &  W.  Ry.  Co.  (Lake, 

Intervener). 

{Circuit  Court  of  Appeals^  Third  Circuity  April  *5,  igo2,) 

[lis  Fed.  Rep.  475.] 

Equity— Petition  against  Receiver  for  Tort— Pleading. 

Proceedings  on  a  petition  of  intervention  filed  in  a  suit  in  equity 
against  a  receiver  therein,  asserting  a  claim  for  damages  for  the 
death  of  an  employee,  alleged  to  have  resulted  from  negligence  in 
the  operation  and  management  of  a  railroad  by  the  receiver,  are 
equitable  in  character,  and  the  petitioner  is  entitled  to  have  the  re* 
ceiver  plead  in  conformity  to  the  rules  and  practice  in  equity. 

IS^astcr  and  Servant— Duty  to  Warn  Servant  of  Special  Rislcs.*^ 

The  duty  of  informing  a  servant  of  special  or  extraordinary  risks 
connected  with  his  service  is  a  primary  duty  of  the  master,  when 
they  are  known  to  him  and  the  delegation  of  such  duty  to  any  other 
servant,  whether  higher  or  lower  in  the  scale  of  emplovment  than  the 
one  exposed  to  the  peril,  cannot  relieve  him  of  the  responsibility  im- 
posed on  him  by  the  law. 

Same— Storm  Causing  Damage  to  Railroad  Track— Failure  to  Warn 
Trainmen. 
A  brakeman  on  the  second  section  of  a  fast  freight  train  on  a  rail- 
road operated  by  a  receiver  was  killed  in  a  wreck  at  night,  caused  by 
a  landslide.  There  had  been  heavy  rains  during  the  day  along  that 
portion  of  the  road,  and  a  storm  in  the  evening,  of  unusual,  if  not 
unprecedented,  violence,  causing  a  number  of  landslides  and  wash- 
outs, which  were  known  to  the  train  dispatcher;  and  he  notified  the 
conductor  and  engineer  of  the  first  section  of  the  train,  on  leaving 
the  last  station,  to  look  out  for  slides  at  various  places  specified,  but 
which  did  not  include  the  place  where  the  wreck  subsequently  oc- 
curred. Those  in  charge  of  the  second  section,  which  left  20  min- 
utes later,  received  no  notice  or  warning  at  all:  held^  that  the  failure 
to  give  such  notice  of  the  general  dangerous  condition  of  the  track 
*  was  culpable  negligence,  which  was  a  proximate  cause  of  the  acci- 
dent, and  rendered  the  receiver  liable  for  the  death. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Pennsylvania. 

Charles  Koonce,  Jr.,  and  James  H.  Wilson,   for  appellant. 
John  McCleave,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges, 

GRAY,  Circuit  Judge.  On  the  i8th  day  of  March,  1899, 
Mattie  Lake,  by  leave  of  the  court,  filed  her  intervening  peti- 
tion in  the  case  of  the  Mercantile  Trust  Company  v.  The 
Pittsburgh  &  Western  Railway  Company  then  pending  in  the 
circuit  court  of  the  United  States  for  the  Western  district  of 
Pennsylvania,  in  equity.  In  her  petition,  she  claims  in  be- 
half of  herself  and  infant  son,  damages  from  the  receiver  of 
said  railway  company  for  the  death  of  her  husband,  which  she 
alleges  was  occasioned  by  the  negligence  of  said  receiver  in 
operating  said  railway. 

The  decedent,  John  R.  Lake,  was,  on  the  22d  day  of  March, 
1898,    and  for  some  time  prior  thereto  had  been,  in   the  em- 

*A8  to  the  duty  to  warn  and  instruct  employees,  see  Hauaa  r. 
Lake  Erie  &  W.  R.  Co.  (C.  C.  A.),  22  Am.  A  Eng.  R.  Cas.,  N.  S., 
S64,  and  foot-note. 
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ploy  of  the  respondent,  as  a  freight  brakeman.  On  the  day 
mentioned,  Lake  and  his  fellow  members  of  the  crew  of  train- 
men, at  De  Forrest  Junction  (a  station  on  respondent's  road 
about  12  or  14  miles  north  of  Youngstown,  Ohio),  took  charge 
of  a  through  fast  freight  train  running  between  Chicago  and 
the  East,  for  the  purpose  of  running  it  to  Bennett  (a  station 
on  respondent's  road  near  the  city  of  Pittsburgh,  Pa.).  Be- 
tween these  points,  near  Carbon  station,  on  the  road  which 
respondent  was  operating  as  receiver,  the  main  track  ran 
along  the  southern  base  of  a  range  of  hills  which  are  parallel 
with  said  track,  and  at  the  point  referred  to,  said  track  cuts 
the  base  thereof  so  as  to  form  an  embankment  on  the  north 
side  of  said  track  about  12  feet  high.  From  said  railroad, 
the  hills  retreat  northward  at  a  steep  degree  of  inclination. 
On  the  hillside  facing  the  track  are  gullies  and  ravines,  which 
drain  about  75  acres.  Through  the  center  of  it  runs  a  slight 
embankment,  built  to  support  a  tramway  to  the  top  of  the 
hill,  where  was  an  abandoned  limestone  quarry.  This  em- 
bankment, on  one  side  thereof,  deflected  the  direction  of  the 
waters  draining  the  hillside,  and  on  the  night  of  the  accident, 
helped  to  cause  such  a  concentration  of  water  as  made  a 
washout  and  carried  clay  and  gravel  over  the  tracks  of  re- 
spondent's railroad.  The  accident,  in  which  decedent  lost 
his  life,  was  caused  by  this  obstruction.  One  of  the  allega- 
tions of  intervener's  petition  is,  that  respondent  was  guilty  of 
neirlij^ence,  in  not  appreciating  the  danger  of  a  washout  at  the 
place  in  question,  and  in  not  guarding  against  it,  it  being 
charjjed  that  the  ditch  to  carry  the  water  off  which  came  down 
the  hillside,  was  insufficient,  and  the  culvert  through  which  it 
was  discharged,  was  much  too  small. 

On  the  22d  of  March,  it  had  rained  a  great  portion  of  the 
day,  and  in  the  evening  there  occurred  a  very  heavy  rain 
storm,  washing  away  bridges  and  causing  landslides  to  occur 
on  respondent's  tracks,  which  interrupted  traffic  over  his 
road  from  a  station  about  8  miles  south  of  Youngstown  to 
Pittsburgh,  which  included  the  place  of  the  accident.  Be- 
tween these  places  are  Hazelton  and  New  Castle  Junction, 
about  15  or  16  miles  apart,  and  between  them,  some  5  or  6 
miles  east  of  Hazelton,  is  Carbon  station,  near  which  the 
accident  took  place.  The  chief  dispatcher  on  the  day  in 
question  was  at  New  Castle  Junction.  Fast  freight  train  No. 
94,  coming  from  the  west,  was  run  in  two  sections,  the  first 
section  arriving  at  Hazelton  in  time  to  leave  thereat  8:02,  the 
second  section  20  minutes  later.  The  rain  of  all  day  and  heavy 
storm  of  the  evening  had  by  that  time  worked  great  havoc 
along  the  line  of  the  road  east  and  west  of  New  Castle  Junc- 
tion. All  admit  that  it  was  a  heavy  rain  in  the  evening,  and 
respondent's  witnesses  declare  that  it  was  a  storm  of  unusual 
vir  dence.  The  master  reports  that  there  was  evidence  to  show 
that  the  amount  of  rain  falling  throughout  that  section  of  the 
country,  including  the  place  of  the  accident,  was  very  great, 
if  not  unprecedented. 


356         Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

Mercantile  Trust  Co.  v.  Pittsbttrgh,  etc,  Ry.  Co 

The  chief  dispatcher  at  New  Castle  Junction  had  learned  by 
7:30  o'clock  that  at  many  places  between  Lowellville  and 
Allegheny  City,  including  points  between  Hazelton  and  New 
Castle  Junction,  the  tracks  had  been  obstructed  by  washouts, 
and  that  a  bridge  over  Herron's  creek  was  washed  out  by  the 
flow,  thus  cutting  the  main  line  of  the  road,  and  making  a 
detour  by  a  branch  road  necessary  for  all  trains.  The 
master  also  reports  that  there  was  evidence  by  the  witnesses 
called  in  behalf  of  the  petitioner,  that  there  had  been  obstruc- 
tions, caused  by  rain  storms,  on  the  track  at  the  place  of  the 
accident,  at  times  prior  to  the  date  thereof,  but  that  this  was 
denied  by  the  witnesses  called  in  behalf  of  the  respondent. 
With  this  knowledge  of  the  serious  character  of  the  storm 
possessed  by  the  dispatcher  at  New  Castle  Junction,  no  notice 
was  given  to  section  2,  although  a  notice  was  communicated 
to  the  conductor  and  engineer  of  the  first  section,  to  proceed 
with  caution  and  look  out  for  washouts  and  landslides  at  cer- 
tain named  points.  Section  No.  i,  leaving  at  8 :02,  passed 
the  point  of  danger  safely,  but  section  No.  2,  leaving  Hazel- 
ton  20  minutes  later,  proceeded  at  its  usual  speed,  until  it 
reached  the  obstruction  at  a  point  a  little  distance  west  of 
Carbon  station.  The  engine  and  several  cars  were  thrown 
from  the  track,  and  the  petitioner's  husband  so  injured  that 
he  died  before  he  was  taken  from  the  wreck. 

On  this  general  statement  of  facts,  the  petitioner  com- 
plains of  negligence  on  the  part  of  the  respondent  on  three 
distinct  grounds,  which  are  briefly  stated  as  follows : 

(i)  Ordering  the  train  on  which  decedent  was,  to  leave 
Hazelton  for  New  Castle  Junction — 3.  distance  of  16  miles — 
without  in  any  manner  notifying  him,  or  those  in  charge  of 
the  train,  of  the  dangerous  conditions  prevailing  along  the 
road  at  that  time. 

(2)  Inadequate  provisions  for  the  carrying  away  of  surface 
water  accumulating  at  the  place  of  the  accident. 

(3)  Failure  and  omission  to  furnish  sufficient  employees  to 
inspect  and  watch  the  condition  of  the  track  and  roadbed  at 
the  place  of  the  accident,  under  the  circumstances  in  this 
case. 

No  answer  or  other  pleading  was  filed  to  the  intervener's 
petition,  and  no  appearance  having  been  entered  by  re- 
spondent, the  intervener,  on  the  17th  of  November,  1899, — 
nearly  nine  months  after  the  filing  of  her  petition,  asked  that 
her  petition  be  taken  pro  confesso.  The  court  overruled  this 
motion,  and  ordered  respondent  to  file  his  answer  to  the 
intervener's  petition  **instanter."  At  the  same  time,  the 
intervener  moved  the  court  to  order  the  issues  of  the  case  to 
be  tried  by  a  jury.  This  the  court  declined  to  do,  and  ordered 
that  the  case  be  referred  to  a  special  master.  On  the  30th  of 
January,  1900,  the  parties  appeared  before  a  special  master, 
in  pursuance  of  said  order,  and  respondent,  by  his  counsel, 
offered  to  file  a  plea  of  **not  guilty,"  to  which  objection    was 
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made  for  the  reason  that  it  was  not  a  pleading  in  accordance 
with  the  practice  of  the  federal  courts,  in  a  case  of  this  char- 
acter, which  was  equitable  in  its  form  and  character,  and 
should  be  governed  by  the  rules  and  practice  in  equity. 

The  special  master  did  not  pass  upon  this  objection  or 
admit  the  pleading,  at  that  or  any  other  time  during  the  hear- 
ing before  him.  It  was  filed,  however,  on  the  7th  of  April, 
1900.  At  the  commencement  and  close  of  respondent's  testi- 
mony, an  objection  was  made  by  the  intervener  to  the  intro- 
duction of  any  evidence  on  the  part  of  the  respondent,  for 
the  reason  that  no  issue  was  made  to  which  evidence  could  be 
adduced  by  him.  This  objection  was  overruled  de  bene  esse, 
but  neither  the  master  nor  the  court  below,  at  anytime  there- 
after, passed  upon  these  questions,  although  they  were  raised 
by  the  intervener  in  her  exceptions  to  the  master's  report. 
Notwithstanding  this  imperfect  state  of  the  pleadings,  the 
master  proceeded  to  hear  the  case,  and  on  the  7th  of  April, 
made  his  report,  in  which,  after  sundry  findings  of  fact  and 
conclusions  of  law,  he  recommended  that  the  intervener's 
petition  be  dismissed.  To  this  report,  exceptions  were  filed 
by  the  intervener,  and  argued  by  counsel  to  the  court  below. 
On  the  24th  of  November,  1900,  a  decree  was  entered  by  the 
court  below,  in  favor  of  the  respondent  and  dismissing  the 
petition  of  the  intervener. 

Upon  this  statement  of  the  proceedings  had  subsequent  to 
the  filing  of  her  petition,  the  intervener,  in  addition  to  the 
grounds  of  recovery  urged  in  her  petition,  makes  the  point 
"that  a  plea  of  *not  guilty'  is  not  a  sufficient  answer  in  an 
equity  case,  to  raise  issues  entitling  the  respondent  to  adduce 
evidence  contradictory  to  that  of  complainant,  except  as  to 
the  amount  of  damages,  where  damages  are   claimed." 

It  is  clear  that  the  proceeding  instituted  by  the  intervener's 
fetition  was  one  in  equity.  It  was  addressed  to  the  equity 
siie  of  the  court,  in  an  equity  suit  there  pending.  The  re- 
ceiver of  the  railroad  company,  as  the  officer  and  hand  of  the 
court,  had  control  and  management  of  the  said  railroad,  and 
possession  of  all  its  funds  and  assets.  The  intervener  sought 
by  her  petition  for  an  order  upon  the  receiver,  that  he  should 
recognize  and  pay  out  of  these  funds  a  claim  for  unliquidated 
damafres,  accruing  on  an  alleged  liability  incurred  by  the  said 
receiver  in  the  operation  and  management  of  the  road.  Under 
the  circumstances,  we  think  the  case  was  one  of  equitable 
coirnizance,  and  should  have  been  proceeded  with  in  accord- 
ance with  equity  rules  and  practice,  and  that  the  petitioner 
was  entitled  that  the  respondent  should  either  demur  to  the 
complaint  of  her  petition,  or  should  file  an  answer  thereto, 
admitting  or  traversing  every  material  allegation  of  the  peti- 
tion, and  stating  with  sufficient  particularity  every  substantive 
def^  nse.  The  plea  of  *'not  guilty,"  while  appropriate  to  a 
trial  at  law,  we  think  was  inadmissible  in  the  proceedings  be- 
low.    The  plea  was  a   nullity.     No  proper  issue  was  raised 
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thereby.  We  cannot  say  that  she  was  not  injured  by  the  want 
of  an  answer — specific  answer — to  the  averments  of  her  com- 
plaint. She  was  denied  that  which  was  the  right  of  every 
complainant  in  a  court  of  equity. 

But  though  of  opinion  that  the  proceedings  below  in  this 
respect  were  grossly  irregular,  we  place  our  determination  of 
the  case  upon  its  merits,  and  therefore  turn  to  what  seems  to 
us  the  most  serious  charge  of  negligence  made  by  the  inter- 
vener. This  is,  that  under  the  conditions  which  obtained 
along  the  respondent's  tracks,  on  the  night  of  the  accident,  it 
was  his  duty  to  give  intervener's  decedent,  or  those  in  charge 
of  his  train,  notice  thereof,  and  that  his  failure  so  to  do  was 
the  proximate  cause  of  the  accident.  It  was  undoubtedly  the 
duty  of  the  receiver  to  notify  his  employees  of  any  unusual 
danger  to  which  they  might  be  exposed  in  the  performance  of 
the  service  in  which  they  were  engaged,  of  which  he  was 
informed  and  they  were  not,  or  of  which  the  master  was  better 
informed  than  the  servant  could  be.  To  give  such  notice  to 
the  employee,  is  the  exercise  of  that  proper  and  reasonable 
care  for  the  safety  of  the  servant,  which  the  law  imposes  as  a 
duty  upon  the  master. 

Recurring  to  the  facts  disclosed  by  a  careful  reading  of  the 
record,  and  as  found  by  the  master:  It  appears  that  it  had 
been  raining  all  through  the  day  of  March  22d,  and  that  at  its 
close  a  storm  of  unprecedented  violence  set  in  throughout  the 
region  in  which  that  part  of  the  railroad  of  respondent,  with 
which  we  are  here  concerned,  was  operated.  The  chief  dis- 
patcher at  New  Castle  Junction,  i6  miles  east  of  Hazelton, 
had  full  information  as  to  the  character  of  the  storm  and  the 
havoc  it  was  creating  on  certain  portions  of  the  road,  at  7 145 
on  the  evening  of  the  accident.  At  that  time,  he  sent  a  dis- 
patch to  Hazelton,  which  in  substance  annulled  train  No.  5, 
being  the  Chicago  Express,  going  west,  which  would  have 
occupied  the  road  between  Hazelton  and  New  Castle  Junc- 
tion about  that  time.  This  order  was  communicated  to  those 
in  control  of  the  first  section  of  No.  94  fast  freight.  A  notice 
was  also  given  to.  the  conductor  and  engineer  of  said  first  sec- 
tion, to  run  cautiously  and  look  out  for  washouts  at  certain 
specified  places  between  Hazelton  and  New  Castle 
Junction.  It  is  true  that  this  notice  did  not  include 
the  point  near  Carbon  station,  at  which  the  accident 
afterward  happened.  Section  No.  i,  as  we  have  seen, 
left  Hazelton  at  8:02  in  the  evening,  passed  the  point 
of  the  accident,  some  five  or  six  miles  west  of  Hazelton, 
in  safety,  and  arrived  at  New  Castle  Junction  at  8 :45.  Sec- 
tion No.  2  of  the  same  train,  and  upon  which  was  decedent, 
left  Hazelton  at  8:22,  having  received  the  notice  that  the 
Chicago  Express  had  been  annulled  and  that  it  had  a  clear 
track  before  it  to  New  Castle  Junction.  As  this  was  a  fast 
freight,  this  notification  gave  it  the  right  of  way,  and  must 
necessarily  have  had  the  effect  of  measurably  relieving  the 
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mind  of  the  engineer  from  anxiety  as  to  the  speed  of  his  train. 
There  was  no  notice,  however,  given  to  the  conductor  or 
engrineer,  or  any  other  person  on  the  train,  such  as  was  given 
to  those  on  the  first  section,  warning  them  of  possible  dan- 
gers along  the  road  resulting  frcmn  the  storm  then  raging.  As 
to  this  important  fact,  the  finding  of  the  master  is  as  follows: 

"It  further  appears  that  on  the  evening  of  the  accident  the 
conductor  and  engineer  of  the  first  section,  as  was  the  custom 
in  such  cases,  had  received  notice  to  look  out  for  slides  on 
account  of  the  amount  of  rain  that  had  fallen  at  various  places 
specified  in  the  notice,  to  wit,  at  Himrod,  at  Struthers  and  at 
Sand  Cut,  but  said  notice  did  not  specifically  warn  these  em- 
ployees on  the  first  section  to  look  out  for  obstructions  at  the 
place  where  the  accident  subsequently  occurred.  The  con- 
ductor and  engineer  of  the  second  section  received  no  such 
notice,  nor  any  notice  at  all.** 

It  is  urged  by  respondent,  and  his  argument  is  accepted  by 
the  master,  that  as  the  notice  given  to  the  first  section  was  to 
look  out  for  washouts  or  dangers  at  certain  specified  points, 
and  as  these  did  not  include  the  place  of  the  accident,  there- 
fore, such  a  notice  to  the  second  section  would  have  been 
unavailing  to  prevent  the  accident  that  afterwards  occurred. 
It  would  seem  obvious,  however,  that  any  notice  of  special 
dangers,  such  as  that  given  to  the  first  section,  would  have 
served  as  a  caution  to  those  in  control  of  the  train,  and  so 
impressed  upon  them  the  necessity  of  careful  running  of  the 
train,  as  would  have  prevented  the  accident  that  actually 
occurred.  The  argument  of  respondent  and  the  view  taken 
by  the  master  overlook  the  fact,  that  the  charge  of  negligence 
here  is,  not  that  the  precise  notice  given  to  section  No.  i  was 
not  given  to  section  No.  2,  but,  that  no  notice  of  any  kind 
calculated  to  warn  or  caution  those  in  control  of  section  No. 
2  of  special  dangers  resulting  from  the  storm,  was  given  to 
them.  Under  the  circumstances,  the  neglect  to  give  such 
warning  was  a  culpable  breach  of  the  duty  owed  by  the  re- 
spondent to  his  servants  engaged  in  running  section  No.  2. 
As  we  have  already  said,  the  storm  was  of  unusual  and  extra- 
ordinary, if  not  unprecedented,  violence,  and  that  it  had 
already  wrought  havoc  and  obstruction  along  the  line  of  the 
road  to  be  traversed  by  the  decedent,  was  known  by  those  to 
whom  the  duty  of  watching  and  observing  such  conditions, 
and  of  caring  for  the  safety  of  those  exposed  to  their  special 
dangers,  was  delegated.  No  valid  excuse  is  interposed  by 
respondent  for  the  nonperformance  of  this  duty.  No  custom 
dispensing  with  such  a  notice,  or  practice  of  omitting  it,  as 
to  which  its  employees  were  informed,  was  attempted  to  be 
proved.  On  the  contrary,  the  testimony  of  the  respondent's 
dispatcher  was  to  the  effect  that  it  was  always  expected  that 
warning  should  be  given  in  case  of  storm,  even  of  those  much 
less  violent  than  that  of  the  night  in  question.  Besides,  that 
there  was  necessity  on  this  occasion  for  such  a  notice,  even  in 
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the  opinion  of  those  in  charge  of  the  railroad,  is  evidenced  by 
the  fact  that  special  warning  was  given  to  section  No.  i,  and 
that  the  chief  dispatcher  testified  that  he  thought  and  believed 
that  he  had  sent  a  notice  to  those  in  control  of  section  No.  2. 

It  is  intimated  that  as  the  engineer  and  conductor,  and 
those  on  board  the  trains,  were  exposed  to  the  storm,  they 
knew  of  its  violence  and  were  thereby  warned  of  its  dangers. 
But  this  is  not  true,  in  the  sense  in  which  it  must  be  true  to 
relieve  the  respondent  from  liability;  that  is,  in  the  sense 
that  the  peril  was  an  obvious  one,  and  those  exposed  to  it 
were  bound  to  observe  it  and  guard  themselves  against  it. 
The  violence  of  the  storm  immediately  around  themselves,  did 
not  necessarily  give  those  on  the  train  the  information  as 
to  the  results  of  that  storm  along  the  line  of  the  railroad, 
which  was  possessed  by  the  dispatcher  who  was  in  telegraphic 
communication  with  the  whole  line.  It  was  the  fact  that  the 
storm  had  produced  and  was  producing  landslides  and  wash- 
outs at  various  points,  that  constituted  the  ground  for  appre- 
hension, and  created  the  necessity  for  extraordinary  care  and 
caution.  That  the  storm  was  of  this  character,  could  not  be 
known  by  those  in  control  of  section  2,  unless  the  information 
was  conveyed  to  them  by  those  who  had  received  the  tele- 
graphic reports  concerning  the  same.  This„then,  was  not  the 
case  of  a  servant  assuming  the  risk  of  a  known  and  obvious 
peril. 

We  are  compelled  to  the  conclusion,  therefore,  that  the 
neglect  to  give  those  in  control  oi  section  No.  2  any  notice 
whatever,  which  would  serve  to  caution  them  against  the  re- 
sults of  this  extraordinary  storm,  was  a  proximate  cause  of 
the  accident,  by  which  decedent  came  to  his  death,  and  was 
culpable  negligence  for  which  the  respondent  is  liable.  Such 
conclusion  is  strengthened  by  the  fact  which  appears  in  the 
record,  that  after  the  first  section  had  left  Hazelton,  but  before 
the  second  section  had  left,  the  dispatcher  was  in  possession 
of  additional  information  as  to  the  severity  of  the  storm  and 
the  havoc  caused  by  it.  This  fact  serves  to  *  increase  the 
burden  of  responsibility  resting  upon  the  respondent,  with  re- 
spect to  notifying  those  on  section  No.  2  of  the  general  dan- 
gerous condition  of  the  road. 

The  duty  of  informing  a  servant  of  special  or  extraordinary 
risks  connected  with  his  service,  is  a  primary  duty  of  the 
master,  and  the  delegation  thereof  to  any  inferior  servant, 
cannot  relieve  him  of  the  responsibility  imposed  upon  him 
by  law.  Whether  the  servant,  to  whom  such  duty  is  dele- 
gated, be  higher  or  lower  in  the  scale  of  employment,  makes 
no  difference.  By  whomsoever  performed,  the  duty  is  that 
of  the  master,  and  he  is  always  responsible  to  the  servant  for 
its  due  performance. 

This  view  of  the  case  makes  it  unnecessary  that  we  should 
consider  the  other  charges  of  negligence  contained  in  the 
petition,  although  one  of  them,  touching  the  inadequate  pro- 
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vision  for  carrying  away  the  water  accumulating  from  the 
hillside  at  the  place  of  the  accident,  impresses  us  with  its 
importance. 

The  decree  of  the  court  below  is  therefore  reversed,  with 
directions  to  the  said  court  to  enter  a  decree  in  favor  of  the 
petitioner,  and  to  assess  her  damages  by  reason  of  the  premises 
by  such  mode  as   it  shall  determine. 


Winkler  v.  Philadelphia  &  R.  Ry.  Co. 

{Superior  Court  of  Djlaware^  Newcastle^  Sept.  Term^  igj/.) 

[53  Atl.  Rep.  90.] 

Federal  Statute — Employers'  Liability  Act— Automatic  Couplers — 
Failure  to  Furnish — Interstate  Commerce — Burden  of  Proof. 
The  safety  appliance  act  of  congress  of  March  2,  1893,  as  amended 
April  1,  18%,  provides  that  it  shall  be  unlawful  for  any  carrier  to 
haul  on  its  lines  any  car  used  in  moving  interstate  traffic  not 
equipped  with  couplers  coupling  automatically  by  impact,  and  which 
can  be  uncoupled  without  men  going  between  the  cars ;  and  section 
8  provides  that  any  employee  injured  by  any  car  in  use  contrary  to 
the  act  shall  not  be  deemed  to  have  assumed  the  risk:  held,  that  in 
an  action  for  injuries  received  white  coupling  a  tender  to  a  car,  the 
claim  being  that  the  tender  was  not  properly  equipped  under  the  act, 
the  burden  is  on  plaintiff  to  show  that  the  cars  in  question  were 
being  used  in  moving  interstate  commerce,  and  were  not  properly 
equipped. 

Interstate  Commerce. 

If  the  car  being  moved  had  come  from  a  point  out  of  the  state,  it 
would  be  moving  interstate  commerce. 

Same — Automatic  Couplers. 

Though  the  car  to  which  the  tender  was  being  coupled  was  not  used 
in  interstate  traffic,  the  case  was  within  the  statute  if  the  removal 
of  such  car  was  a  necessary  step  in  moving  an  interstate  car. 

Same — Same — Employers'  Liability  Act — Cars — Definition. 

The  safety  appliance  act  of  congress  of  March  2,  1893,  as  amended 
April  1,  1896,  provides  (section  2)  that  it  shall  be  unlawful  for  any 
carrier  to  haul  on  its  lines  any  car  used  in  moving  interstate  traffic 
not  equipped  with  couplers  coupling  automatically  by  impact,  and 
which  can  be  uncoupled  without  men  going  between  the  cars;  and 
section  8  provides  that  any  employee  injured  by  any  car  in  use  con- 
trary to  the  act  shall  not  be  deemed  to  have  assumed  the  risk :  keld, 
that  a  locomotive  tender  is  a  car  within  the  act. 

Same — Same — Same. 

In  an  action  for  an  injury  received  while  coupling  a  car  to  a  tender 
the  negligence  relied  on  was  the  necessity  of  making  the  coupling 
with  a  **bull-nose"  coupler  on  the  tender:  /leldf  that  if  the  tender  at 
the  time  of  accident  was  equipped  with  automatic  couplers,  but 
that  it  was  so  connected  with  the  "bull-nose'*  coupler  that  the  coup- 
ling with  other  cars  was  not  made  automatically  by  impact,  but  it 
was  necessary  for  men  to  go  between  the  ends  of  the  cars  to  couple 
and  uncouple,  then  the  coupling  did  not  comply  with  the  act  of  con- 
gress of  March  2,  1893,  as  amended  April  1,  18%,  requiring  safety 
couplings,  and  was  unlawful. 

Same — Same — Contributory    Negligence. 

If,  however,  in  using  such  unlawful  coupler,  the  plaintiff  con- 
tributed to  the  accident  by  his  own  carelessness,  he  could  not  recover, 
notwithstanding  the  fact  that  the  coupling  was  unlawful. 

Damages. 
On  a  Ycrdict  for  a  servant  in  an  action    against    the  master  for  in- 
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juries  the  jury  should  award  such  sum  as  will  reasonably  compensate 
him  for  his  injuries,  including^  therein  his  loss  of  time  and  wa^es. 
his  pain  and  suffering  in  the  past  and  such  as  may  come  in  the 
future,  resulting  from  the  accident,  and  also  for  such  pecuniary  loss 
as,  from  the  evidence,  the  jury  may  believe  will  arise  from  bis 
diminished  ability  to  earn  a  living  in  the  future. 

Action  by  George  C.  Winkler  against  the   Philadelphia  & 
Reading  Railway  Company.     Verdict  for  plaintiff. 

Argued  before   LORE,  C.  J.,  and   GRUBB  and   PENNE- 
WILL,  JJ. 

Victor  B.  WooUey  and  Wm.  S.  Hilles,  for  plaintiff. 
Levi  C.  Bird  and  Andrew  E.  Sanborn,  for  defendant. 

LORE,  C.  J.  (charging  jury).  George  E.  Winkler,  the 
plaintiff  in  this  action,  claims  that  on  the  19th  day  of  Feb- 
ruary, 1901,  he  was  in  the  employ  of  the  Philadelphia  &  Read- 
ing Railway  Company,  the  defendant,  as  head  brakeman  of 
the  shifting  crew,  which  was  using  shifting  engine  No.  1,242 
and  its  tender  in  moving  and  delivering  interstate  commerce 
cars  at  the  siding  on  the  south  side  of  this  city,  the  defend- 
ant then  and  there  being  a  common  carrier  of  passengers  and 
freight;  that  while  coupling  the  tender  to  the  next  car,  using 
a  **bull-nose*'  coupler,  without  fault  on  his  part,  his  right  hand 
was  caught  between  the  couplers,  resulting  in  the  loss  of  three 
fingers,  and  otherwise  crushing  and  injuring  his  hand;  that 
the  **bull-nose**  coupling  on  the  tender  was  dangerous  and 
unlawful ;  that  he  was  inexperienced  in  the  business  of  a  brake- 
man,  and  was  not  warned  or  instructed  by  the  defendant  as 
to  the  risk  thereof;  that  his  injuries  were  caused  by  the 
defendant's  negligence.  The  defendant,  on  the  other  hand, 
claims  that  the  engine  and  tender  were  not  engaged  in  mov- 
ing interstate  commerce  at  the  time  of  the  accident,  but 
merely  in  moving  local  traffic;  that  the  ** bull-nose"  used  on 
the  tender  at  that  time  was  necessary  in  order  to  safely 
move  cars  around  sharp  curves  in  the  Diamond  State  Steel 
Yard,  where  the  automatic  couplers  would  not  work,  and  was 
a  reasonably  safe  and  proper  appliance  for  such  purpose ;  that, 
moreover,  the  tender  and  cars  were  equipped  with  automatic 
couplers,  as  required  by  law ;  that  the  plaintiff  sought  work  as 
a  competent  brakeman,  and  also  actually  received  instructions 
as  to  the  risk  of  his  employment,  which  risks  and  dangers 
were  also  open  and  known  to  the  plaintiff;  that  his  injuries 
were  the  result  of  his  own  carelessness.  It  is  conceded  that 
the  relation  of  master  and  servant  existed  between  the  plain- 
tiff and  the  defendant  at  the  time  of  the  accident.  We  are 
asked  to  instruct  you  as  to  certain  duties  and  obligations 
growing  out  of  that  relation.  It  is  the  duty  of  the  master  to 
provide  for  his  employees  a  reasonably  safe  place  in  which  to 
work,  and  reasonably  safe  tools  and  appliances  with  which 
to  work,  and  also  to  keep  them  in  a  reasonably  safe  condition. 
The  place,  tools,  and  machinery  need  not  be  of  the  best,  nor 
of  the  latest  pattern,  nor  of  the  most  improved  kind,  but  must 
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be  reasonably  safe  and  adapted  to  the  pui 
are  to  be  used.  If  the  master  fails  to  p( 
injury  results  from  such  failure  alone,  he 
duty  of  the  master  to  make,  promulgate, 
rules  for  the  government  of  his  business  v 
complicated  as  to  make  his  supervision  i 
the  duty  of  the  servant  to  obey  such  rules 
proper.  Where  the  master  knows  that  th 
rienced,  he  may  not  presume  that  the  ser 
knows  the  risks  of  his  employment.  In  s 
duty  of  the  master  to  warn  the  servant  ag 
the  master,  and  which  it  is  unreasonable 
ant  appreciates.  Where,  however,  a 
maturity  and  of  average  capacity  solicits 
work,  the  master  has  a  right,  in  the  absi 
to  the  contrary,  to  assume  that  the  appli 
the  particular  work  applied  for.  It  is  on 
knows  of  the  disqualification  of  the  S' 
counter  dangers  known  to  the  master,  : 
known  to  the  servant,  that  the  duty 
instructing  the  servant  arises.  Railroad 
C.  A.  436,  104  Fed.  124.  The  servant  a 
and  hazards  which  areordinarilj'  incideni 
he  undertakes  and  is  presumed  to  have  c( 
ence  to  them.  Where  the  employment  i 
assumes  the  risk  he  may  incur  from  mani 
V.  Railroad  Co.,  8  Houst.  450,  17  Atl.  635 
the  risk  and  dangers  of  devices  and  met 
are  open  and  apparent  and  equally  well  k 
as  to  the  master.  Creswell  v.  Railroad  C 
43  Mi.  629:  Maul  v.  Railroad  Co.,  1  Per 
990;  Huber  v.  Jackson  &  Sharp  Co.,  i  I 
These  are  some  of  the  general  rules  govej 
master  and   servant. 

The  assumption  of  risk,  however,  on  th 
of  railroad  companies  which  are  common 
interstate  commerce  has  been  modified 
known  as  the  "Safety  Appliance  Act,"  p: 
and  amended  April  i,  1896,  which  was  i 
time  of   the  accident.     This  act  provides 

"Sec.  2.  That  on  and  after  the  first  d 
it  shall  be  unlawful  for  any  common  carr 
to  be  hauled  or  used  on  its  lines  any  car  i 
state  traffic  not  equipped  with  couplers  cc 
by  impact,  and  which  can  be  uncoupled  1 
of  men  going  between  the  ends  of  the  cai 

"Sec.  8.  That  any  employee  of  any  s 
who  may  be  injured  by  any  locomotive, 
contrary  to  the  provisions  of  this  act  s 
thereby  to  have  assumed  the  risk  thereby 
continuing  in  the  employment  of  such  cai 
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ful  use  of  such  locomotive,  car,  or  train  has  been  brought  to 
his  knowledge. ' ' 

In  this  case  it  is  claimed  by  the  plaintiff  that  at  the  time  of 
the  accident  he  was  engaged  in  moving  interstate  commerce 
for  the  defendant  company,  with  a  tender  or  car  not  equipped 
with  couplers  coupling  automatically  by  impact,  which  could 
be  uncoupled  without  the  necessity  of  men  going  between  the 
ends  of  the  cars,  but  were  being  coupled  by  a  swinging  "bull- 
nose"  and  link,  contrary  to  the  act  of  congress,  and  that  his 
injuries  resulted  therefrom.  To  sustain  this  contention,  it 
is  necessary  for  the  plaintiff  to  show  by  a  preponderance  of 
the  evidence:  (i)  That  at  the  time  of  the  accident  he  was 
engaged  in  moving  cars  then  used  in  interstate  traffic; 
(2)  that  at  the  time  of  the  accident  the  cars  then  in  use  were 
not  equipped  with  automatic  couplers,  as  required  by  the  act 
of  congress.  The  burden  of  proof  is  upon  the  plaintiff  to 
show  these  facts. 

First.  If  the  tender  and  car  were  then  in  use  in  moving^ 
local  traffic,  only,  from  point  to  point  within  the  limits  of 
this  state,  they  could  not  be  engaged  in  interstate  commerce. 
If,  however,  the  car  being  moved  had  come  from  a  point  out 
of  the  state,  with  freight  to  be  here  delivered,  it  would  be 
moving  interstate  commerce.  This  would  be  so  even  thous:h 
the  car  to  which  the  tender  was  being  coupled  was  not  the  car 
used  in  interstate  traffic,  if  the  removal  of  such  car  was  a  nec- 
essary step  in  getting  at  and  moving  said  interstate  car. 

Second.  Should  you  be  satisfied  that  the  tender  was  so 
engaged  in  moving  interstate  commerce,  you  must  be  further 
satisfied  from  the  evidence  that  it  was  not  equipped  with 
automatic  couplers.  We  may  say  to  you  that  the  tender  of  a 
locomotive  engine  engaged  in  interstate  commerce  is  a  car 
within  the  scope  of  the  act  of  congress,  which  uses  the  gen- 
eral terms  ** locomotive,"  '**car"  or  **train.*'  A  tender  is 
defined  to  be  a  car  by  Webster.  The  tender  is  not  a  locomo- 
tive engine,  or  component  part  thereof,  but  is  the  small  car 
carrying  water  and  fuel  for  the  engine,  and  to  which  the  first 
passenger  or  freight  car  of  the  train  is  usually  coupled.  This 
interpretation  comes  not  only  within  the  language  of  the  act 
of  congress,  but  is  especially  within  its  scope,  which  is  to 
promote  the  safety  of  employees  and  travelers  upon  railroads. 
Should  you  find  that  the  tender  at  the  time  of  accident  was 
equipped  with  automatic  couplers,  but  that  it  was  so  con- 
nected with  the  **  bull-nose"  coupler  that  the  coupling  with 
other  cars  was  not  made  automatically  by  impact,  but  so 
equipped  that  it  made  it  necessary  for  men  to  go  between  the 
ends  of  the  cars  to  couple  and  uncouple,  then  such  coupling 
did  not  comply  with  the  act  of  congress,  and  was  unlawful.  If, 
at  the  time  of  the  accident,  the  defendant  was  using  such  a 
coupler,  which  was  prohibited  by  the  act  of  congress,  it  was 
guilty  of  negligence  per  se ;  and,  if  the  injuries  complained  of 
resulted  from  such   unlawful   use  alone,  then  the  defendant 
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would  be  liable.  The  law  manifestly  contemplates  that  the 
car  shall  be  so  equipped  that  the  coupling  shall  actually  be 
made  automatically,  and,  if  not  so  equipped,  the  plaintiff  did 
not  assume  the  risk  arising  therefrom,  even  though  he  con- 
tinued in  the  employment  of  the  company  after  such  unlawful 
use  of  the  cars  had  come  to  his  knowledge.  If,  however,  in 
using  such  unlawful  coupler,  the  plaintiff  contributed  to  the: 
accident  by  his  own  carelessness,  he  cannot  recover,  not-, 
withstanding  the  fact  that  the  coupling  was  unlawful.  In 
such  .case  he  must  take  the  consequence  of  his  own  contribu- 
tory negligence.  Should  you  find  that  at  the  time  of  the 
accident  the  defendant  company  was  not  engaged  in  moving 
interstate  commerce,  but  only  local  commerce,  we  say  to  you 
that  the  act  of  congress  does  not  apply.  In  like  manner  it 
does  not  apply  if  the  cars  in  use  were  actually  equipped  witl\ 
automatic  couplers,  as  contemplated  by  the  act,  and  in  com- 
pliance with  its  terms.  Should  you  find  from  the  evidence 
the  state  of  facts  to  be  such  that  the  act  of  congress  does  not 
apply  to  the  case  under  the  foregoing  instructions,  you  should 
not  consider  the  provisions  of  this  act  in  making  up  your 
verdict,  but  be  governed  by  the  general  rules  relative  to 
master  and  servant.  • 

This  action  is  based  upon  the  negligence  of  the  defendant 
company.  Such  negligence  is  never  presumed,  but  must  be 
proved,  to  entitle  the  plaintiff  to  a  verdict.  The  burden  of 
proving  such  negligence  is  upon  the  plaintiff.  It  is  the  duty 
of  the  servant,  as  well  as  of  the  master,  to  exercise  care  and 
prudence  in  all  cases  -commensurate  with  the  risk  or  danger  of 
the  employment.  Therefore,  if  the  plaintiff  contributed  to 
the  accident  by  his  own  negligence,  he  cannot  recover. 
Where  contributory  negligence  is  relied  upon  as  a  defense,  how- 
ever, the  burden  of  proving  such  negligence  is  upon  the 
defendant.  If  you  find  for  the  plaintiff,  your  verdict  should  be 
for  such  sum  as,  in  your  judgment,  from  the  testimony,  will 
reasonably  compensate  him  for  his  injuries;  including  therein 
his  loss  of  time  and  wages,  his  pain  and  suffering  in  the  past 
and  such  as  may  come  in  the  future,  resulting  from  the  acci- 
dent, and  also  for  such  pecuniary  loss  as,  from  the  evidence, 
the  jury  may  believe  will  arise  from  his  diminished  ability  to 
2am  a  living  in  the  future. 

Verdict  for  plaintiff.        

Louisville,  H.  &  St.  L.  Ry.  Co.  v.  Chandler's  Adm'r. 

{Cour^  of  Appeals  of  Kentucky^  Dec,  ^,  igo2,) 
[70  S.  W.  Rep.  666.] 

injury  to  Brakeman— Overloading  Cars.* 

A  railroad  company  is  liable  for  death  of  a  braketnan  caused  by 
the  overloadiag  of  cars  beyood  their  estimated   capacity,    where    the 

*^As  to  the  degree  of  care  required  in  furnishing  safe  place  to  work, 
see  s^enerally,  foot-note  appended  to  Southern  Indiana  Ry.  Co.  v, 
Moore  (Ind.  App.),  3  R.  R.  R.  251,  26  Am.  &  E^ng.  R.  Cas.,  N.  S.,  251. 
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overloading  was,  or  by  the  use  of  ordinary  care  conld  have  been, 
known  to  the  conductor,  or  other  agent  of  the  company  whose  duty 
it  was  to  see  to  the  proper  loading,  and  was  not  known  to  deceased. 
Same — Same — Dama^^es — I  nstruction. 

Remark  of  plaintiff's  attorney  to  the  jury,  in  an  action  against  a 
railroad  company  for  death  of  a  brakeman,  from  overloading  cars, 
^ '  Vou  will  render  such  a  verdict  here  as  will  teach  this  railroad  com- 
pany it  must  obey  the  law,  and  give  us  such  sum  of  monev  as  will 
show  the  railroad  company  that  it  cannot  violate  the  law,*'  is  not 
ground  for  reversal. 

Vordict. 

The  jury  not  being  directed  to  find  any  special  facts,  though  the 
real  issue  was  whether  C.'s  death  was  due  to  the  overloading  of  a 
train,  a  verdict,  **We  ♦  ♦  ♦  believe  *  *  ♦  that  C. 's  death  was  due  to  the 
overloaded  train,  and  find  for  plaintiff  damages  to  the  amount  of 
$7,000,"  amounts  to  a  general  verdict,  the  rest  being  surplusage. 

Appeal  from  circuit  court,  Breckinridge  county. 

*'Not  to  be  officially  reported." 

Action  by  Thos.  B.  Chandler's  administrator  against  the 
Louisville,  Henderson  &  St.  Louis  Railway  Company.  Judg- 
ment for  plaintiff.     Defendant  appeals.     Affirmed. 

Helm,  Bruce  &  Helm  and  Chapeze  &  Wathen,  for  appel- 
lant. • 

B.  H.  Young  and  M.  W.  Ripy,  for  appellee. 

GUFFY,  C.  J.  This  is  an  appeal  from  the  Breckinridge 
circuit  court,  from  a  judgment  rendered  in  favor  of  appellee 
in  the  suit  in  said  court  against  the  appellant.  It  is  claimed 
by  the  plaintiff  that  the  decedent,  Thos.  B.  Chandler,  was, 
while  in  the  employment  of  the  appellant  as  a  brakeman  on 
a  freight  train  run  eastwardly  on  what  is  known  as  the  Fords- 
ville  Branch  of  the  Louisville,  Henderson  &  St.  Louis  Rail- 
way Company,  killed  by  the  negligence  of  the  appellant. 
The  negligence,  as  alleged,  consisted  in  the  overloading  of 
the  cars,  and  by  having  defective  trucks.  The  question  of 
defective  trucks  was,  however,  excluded  from  the  considera- 
tion of  the  jury  by  the  court,  for  the  reason  that  there  was  no 
testimony  tending  to  show  that  the  trucks  were  deficient. 
The  overloading  of  the  cars,  and  whether  such  overloading 
caused  the  wreck  which  resulted  in  the  death  of  Chandler, 
were  the  only  questions  left  for  the  consideration  of  the  jury. 
The  first  trial  resulted  in  a  verdict  and  judgment  in  favor  of 
the  appellee  for  $14,000,  but  that  judgment  was  set  aside  by 
the  court  for  several  reasons,  not  necessary  to  be  here  con- 
sidered. A  new  trial  resulted  in  a  verdict  and  judgment  for 
plaintiff  for  $7,000,  and,  appellant's  motion  for  a  new  trial 
having  been  overruled,  it  prosecutes  this  appeal. 

The  grounds  relied  on  for  a  new  trial  are:  (i)  That  the 
court  erred  to  the  prejudice  of  the  defendant  in  instructing 
the  jury  in  instructions  Nos.  1  to  8,  both  inclusive,  given  by 
the  court  to  the  jury,  to  which  the  defendant  objected  and 
excepted  at  the  time.  (2)  The  court  erred  to  the  prejudice  of 
the  defendant  in  refusing  to  give  the   jury  instruction  "b" 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S         367 

Louiaville,  etc.,  Ry.  Co.  v.  Chandler's  Adm'r 

asked  by  the  defendant,  to  which  the  defendant  excepted  at 
the  time.  (3)  The  court  erred  in  allowing  incompetent  testi- 
mony prejudicial  to  the  defendant,  to  which  defendant 
objected  and  excepted  at  the  time.  (4)  The  court  erred  to 
the  prejuduce  of  the  defendant  in  not  allowing  competent 
testimony,  to  which  defendant  objected  and  excepted  at  the 
time.  (5)  The  verdict  of  the  jury  is  not  sustained  by  suffi- 
cient evidence,  and  is  contrary  to  the  law.  (6)  The  court 
erred  to  the  prejudice  of  the  defendant  in  overruling  its 
motion  to  peremptorily  instruct  the  jury  to  find  a  verdict  for 
it  at  the  conclusion  of  plaintiff's  evidence,  to  which  defend- 
ant objected  and  excepted  at  the  time,  and  still  excepts. 
(7)  The  court  erred  to  the  prejudice  of  the  defendant  in  over- 
ruling: its  motion  to  peremptorily  instruct  the  jury  to  find  a 
verdict  for  it  at  the  conclusion  of  all  the  testimony,  to  which 
defendant  objected  and  excepted  at  the  time.  (8)  The  verdict 
of  the  jury  is  excessive,  appearing  to  have  been  given  under 
the  influence  of  passion  and  prejudice.  (9)  Misconduct  of 
one  of  the  attorneys  for  the  prevailing  party,  in  this:  that  he 
argued  to  the  jury:  ** You  should  render  such  a  verdict  here 
as  will  teach  this  railroad  company  it  must  obey  the  law.*' 
And  again  the  said  attorney  further  argued:  **Give  us  such  a 
sum  of  money  as  will  show  the  railroad  company  that  it  can- 
not violate  the  law."  To  all  of  which  defendant  objected  and 
excepted  at  the  time,  which  objections  and  exceptions  the 
court  overruled,  and  it  still  excepts.  Said  language  was 
prejudicial  to  the  substantial  rights  of  defendant. 

After  a  careful  consideration  of  the  law  and  facts  in  this 
case,  we  are  of  opinion  that  the  court  did  not  err  in  the  giving 
and  refusing  of  instructions.  The  instructions  of  the  court 
are  as  follows :  **(i)  If  the  jury  believe  from  the  preponder- 
ance of  the  evidence  that  the  defendant's  cars,  or  any  one  of 
them,  which  composes  the  train  on  which  plaintiff's  intestate 
was  serving  at  the  time  he  was  killed,  were  overloaded  (that 
is  to  say,  were  loaded  bevond  their  estimated  capacity  to 
carry  such  weight),  and  that  this  fact  was  known  to  the  con- 
ductor in  charge  of  said  train,  or  other  agent  of  the  defend- 
ant whose  duty  it  was  to  see  to  the  proper  loading  thereof, 
or  could  have  been  known  by  such  conductor  or  other  agent 
by  the  use  of  ordinary  care,  they  should  find  for  the  plaintiff. 
Otherwise  they  should  find  for  the  defendant.  (2)  There  is  no 
evidence  before  the  jury  tending  to  show  that  there  was  any 
dtfect  in  any  of  the  defendant's  cars,  trucks,  king  bolts, 
bolsters,  or  other  parts  thereof;  and  the  issue  submitted  to 
the  jury  is  whether  or  not  any  of  the  cars  composing  said 
train  were  overloaded,  and,  if  so,  whether  this  fact  was  known 
to  the  conductor,  or  other  agent  of  the  defendant  whose  duty  it 
^vas  to  see  to  the  proper  loading  of  the  cars,  or  could  have  been 
known  by  such  conductor  or  other  agent  by  ordinary  care,  and 
whether  the  death  of  Thos.  B.  Chandler  was  caused  by  much 
overloading.  (3)  The  plaintiff's  intestate  on  entering  the 
service  of  the  defendant  assumed   all  the   ordinary  risks   inci- 
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dent  to  such  hazardous  employment  and  service,  and  there 
can  be  no  recovery  for  his  death  if  it  was  caused  by  such 
ordinary  risk.  (4)  There  can  be  no  recovery  in  this  case  if 
the  jury  believe  from  the  evidence  that  the  deceased,  on  the 
day  he  was  killed,  and  prior  to  the  time  he  was  killed,  knew 
that  the  cars  were  overloaded,  if  they  were  overloaded,  and 
continued  in  such  service  after  such  knowledge.  (5)  It  was 
the  duty  of  the  conductor  of  defendant's  train,  or  some  other 
agent  of  the  defendant,  to  use  t)rdinary  care  to  see  that  the 
cars  composing  said  train  were  properly  loaded,  and  were  not 
overloaded;  and  the  failure  on  the  part  of  such  officer  or 
agent  to  discharge  such  duty,  if  there  was  such  failure,  was 
negligence  on  the  part  of  defendant.  (6)  *  Ordinary  care,*  as 
used  in  these  instructions,  is  such  care  as  an  ordinarily  prudent 
man  is  accustomed  to  use  under  like  or  similar  circumstances. 
(7)  If  the  jury  find  for  the  plaintiff,  they  should  find  such  sum 
as  in  their  opinion,  from  the  evidence,  will  fairly  compensate 
the  estate  of  plaintiff's  intestate  for  the  destruction  of  his 
power  to  earn  money  during  the  probable  duration  of  his  life, 
considering  his  age  at  the  time  of  his  death,  and  his  ability  to 
earn  money,  as  shown  by  the  evidence,  not  exceeding  the 
sum  claimed  in  the  petition.  (8)  If  the  jury  cannot  all  agree 
on  the  verdict,  three-fourths  of  them  may  agree,  in  which  case 
all  of  the  jurors  agreeing  to  the  verdict  must  sign  it."  In- 
struction **b,*'  offered  by  the  defendant,  was  embraced  in  the 
instructions  already  given,  and  hence  it  was  not  error  to 
decline  to  repeat  it.  The  instructions  asked  by  defendant 
which  embodied  any  correct  principle  of  law  had  been  sub- 
stantially given  in  the  instructions  before  quoted. 

We  fail  to  perceive  any  error  of  the  court  in  admitting  or 
rejecting  evidence.  It  is  manifest  that  the  verdict  of  the  jury 
is  sustained  by  sufficient  evidence ;  hence  it  follows  that  the 
court  did  not  err  in  overruling  the  various  motions  of  appel- 
lant'to  instruct  the  jury  to  find  for  the  defendant. 

There  is  no  evidence  or  circumstance  in  this  case  tending 
to  show  that  the  verdict  was  excessive,  or  that  it  was  given 
under  the  influence  of  passion  or  prejudice.  If  plaintiff  was 
entitled  to  recover  at  all,  the  verdict  is  very  reasonable. 

The  ninth  ground  for  new  trial  professes  to  quote  the 
remarks  of  one  of  the  attorneys  for  plaintiff,  which,  in  sub- 
stance, is  that '^  you  will  render  such  a  verdict  here  as  will 
teach  this  railroad  company  it  must  obey  the  law,  and  fi:ive 
us  such  a  sum  of  money  as  will  show  the  railroad  compramy 
that  it  cannot  violate  the  law."  Whether  such  remarks  were 
within  what  might  be  considered  the  proper  line  of  argument 
is  a  question  upon  which  we  need  not  express  an  opinion. 
Suffice  it  to  say  that  they  do  not  furnish  any  ground  for  a  re- 
versal of  this  judgment.  It  would  be  quite  difficult  for  this 
court  to  announce  a  definite  rule  as  to  the  line  of  ai^n^ment 
that  attorneys  might  pursue  in  certain  cases.  In  this  case  it 
is  certain  that  the  attorney  did  not  undertake  to  state  any 
fact  bearing  upon  the  case  on  trial,  nor  did  he  attempt  to 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S        369 

Duree  v.  Chicago,  etc.,  Ry.  Co 

State  any  proposition  of  law  that  should  govern  the  case.  It 
was  simply  an  appeal  to  the  jury  to  render  such  a  verdict  as 
would  teach  the  appellant  to  obey  the  law.  Surely  every  one 
ought  to  obey  the  law. 

The  appellant  has  argued  at  great  length,  and  with  signal 
ability,  that  the  court  below  should  have  given  a  peremptory 
instruction  to  find  for  the  defendant.  We  are  clearly  of  opin- 
ion that  the  evidence  in  this  case  fully  justified  the  jury  in 
believing  that  the  accident  which  cost  this  man  his  life  was 
caused  by  overloading  of  the  cars,  and  that  those  whose  duty 
it  was  to  see  that  the  cars  were  not  overloaded  knew  that  they 
were  being  so  overloaded,  or  could,  with  ordinary  care,  have 
known  the  fact.  There  is  not  a  scintilla  of  evidence  in  this 
case  to  show  that  the  deceased  was  in  any  manner  guilty  of 
contributory  negligence.  The  province  of  the  jury  was  to 
hear  the  testimony  and  determine  as  to  the  truth  of  the 
matter.  If  the  jury  had  believed  the  evidence  of  the  defend- 
ant, they  would  likely  have  found  for  the  defendant.  They 
evidently  believed  the  testimony  of  the  plaintiff,  namely,  that 
the  overloading  of  the  cars  caused  them  to  run  off  the  track; 
and,  of  course,  there  is  no  question  but  what  that  caused  the 
death  of  Chandler.  Their  verdict  is  abundantly  supported  by 
the  testimony.  The  instructions  are  quite  as  favorable  to  the 
appellant  as  it  was  entitled  to;  hence  the  peremptory  con- 
struction was  properly  refused. 

The  brief  of  appellant  discusses  the  verdict  of  the  jury,  and 
suggests  that  it  did  not  authorize  the  judgment.  The  verdict 
of  the  jury  is  as  follows:  **We,  the  jury,  believe  from  the  evi- 
dence that  Thos.  B.  Chandler's  death  was  due  to  the  over- 
loaded train,  and  find  for  the  plaintiff  damages  to  the  amount 
of  seven  thousand  dollars. ' '  There  was  no  direction  to  the 
jury  to  find  any  special  facts;  hence  anything  they  said, 
further  than  to  find  for  plaintiff  or  defendant,  was  merely  sur- 
plusage, and  c(3uld  not  at  all  affect  their  verdict;  but,  as 
already  indicated,  the  real  issue  was  whether  Chandler's 
death  was  due  to  the  overloaded  train,  which  seems  to  be 
what  the  jury  found  without  going  into  details,  or  saying  that 
the  train  was  overloaded,  and  therefore  the  trucks  left  the 
track,  and  the  cars  were  turned  over,  and  Chandler,  therefore, 
killed. 

There  appears  to  us  no  error  in  this  record  to  the  prejudice 
of  appellant's  substantial  rights.  The  judgment  is  therefore 
affirmed,  with  damages. 

Duree  v.  Chicago.  M.  &  St.  P.  Ry.  Co. 

{Supreme  Court  of  Iowa ^  Dec.  2o^  igo2.) 
[92  N.    W.  Rep.  890.] 

Injury  to  Section  Hand— Negligence— Sufficiency   of  Evidence. 

While  a  section  hand  on  a  railroad  was  standing  beside  the  track 
a»  a  freight  train  passed,  something  struck  his  eye,  causing  a  sting- 

6  R  R  R— 24 
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iag^  sensation.  The  ensfine  had  passed,  and  was  about  100  feet  from 
him,  and  the  wind  blew  from  the  train  towards  him.  Shortly  there- 
after three  particles  of  coal,  each  about  the  size  of  a  pin  head  'were 
removed,  and  the  sight  of  that  eye  was  lost:  held  not  to  warrant  an 
inference  of  negligence,  either  in  the  improper  management  of  the 
engine,  or  the  lack  of  proper  equipment. 

Application  of  Statute. 

Code,  i  2056,  which  casts  the  burden  of  proof  on  a  railway  company  in 
action  for  damages  sustained  by  any  person,  on  account  of  **loss  or  in- 
jury to  his  property'*  occasioned  by  fire  set  or  caused  by  operation  of 
such  railway,  has  no  application  to  actions  for  injury  to  the  person. 

Assumption  of  Risk. 

A  section  hand  on  a  railroad  assumes  the  risk  of  injury  from  snch 
sparks  and  cinders  as  may  be  thrown  ofF  by  the  engines  in  the  ordi- 
nary operation  of  the  road,  while  he  is  necessarily  standing  beside 
the  track  as  trains  pass. 

Evidence— Harmless  Error. 

A  ruling  sustaining  an  objection  to  a  question  which  is  after^irard 
answered  by  the  witness,  if  erroneous,  is  without  prejudice. 

Same.  * 

Where,  in  an  action  against  a  railway  company  for  damages  re- 
sulting from  being  struck  in  the  eye  by  a  cinder  from  a  passing'  en- 
gine, the  specialist  wlio  removed  the  cinder  has  testified  that  he  conld 
not  tell  whether  it  was  hot  when  it  struck,  refusal  to  allow  him  to 
say  whether  he  could  have  told,  had  the  cinder  been  larger,  was  not 
error. 

Witnesses— Mileage. 

Where  there  is  no  proof  as  to  the  distance  traveled  by  witneases  in 
attendance  at  a  trial,  who  were  not  summoned  or  sworn,  no  mileage 
for  such  witnesses  can  be  taxed. 

Appeal  from  district  court,  Keokuk  county ;  John  T.  Scott, 
Judge. 

Action  (or  damages.  The  plaintiff  appealed  from  judgement 
for  the  defendant.  Subsequently  the  defendant  appealed 
from  a  ruilng  on  a  motion  to  retax  costs.     Affirmed. 

Brown  &  Brown,  for  appellant. 

C.  H.  Mackey  and  J.  C.  Cook,  for  appellee.  . 

LADD,  C.  J.  The  plaintiff,  while  working  as  a  section 
hand  on  defendant's  line  of  road,  Saturday,  October  28,  1899, 
stepped  aside  to  allow  a  freight  train  to  pass.  It  was  movins^ 
up  grade,  to  the  southwest.  He  stood  to  the  southeast,  about 
12  feet  from  the  track,  looking  in  the  same  direction,  and  the 
wind  was  blowing  from  the  northwest.  When  the  engine  had 
passed  about  100  feet,  something  struck  him  in  the  eye,  caus- 
ing a  burning  sensation  and  pain.  One  Frederickson  shortly 
after  removed  two  substances.  **The  first  seemed  to  be  a 
wooden,  fibrous  matter,  and  the  other  a  small  coal  cinder, 
*  *  *  about  the  size  of  an  ordinary  pin  head."  Later  in 
the  day  the  eye  was  examined  by  a  physician,  who  took  out  a 
similar  particle.  On  Monday  following,  a  specialist  removed 
a  particle  of  coal,  or  like  substance,  *'as  large  as  the  head  of 
an  ordinary  brass  pin,"  which  was  deeply  imbedded  in  the 
cornea.  The  outcome  of  it  was  the  loss  of  sight  in  that  eye. 
Upon  proof  of  these  facts,  the  jury,  by  direction  of  the  court, 
returned  a  verdict  for  the  defendant.     Exception  is  taken    to 
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this  ruling,  but  we  think  it  correct.  Though  much  to  be  re- 
fjretted,  human  ingenuity  has  not  yet  been  able  to  produce  a 
device  or  apparatus  wholly  adequate  to  prevent  the  emission 
of  sparks  and  cinders  from  a  locomotive  engine  when  moving 
a  train  of  cars  at  the  customary  rate  of  speed.  The  necessity 
of  a  draft  of  air  to  keep  up  the  fire  is  such  as  to  render  it  im- 
practicable to  reduce  the  openings  in  the  spark  arrester  to  a 
size  so  small  as  to  prevent  the  escape  of  particles.  This  is 
generally  understood,  and  possibly  courts  should  take  judicial 
notice  of  the  fact,  as  a  matter  of  common  knowledge.  Menom- 
onie  River  Sash  &  Door  Co.  v.  Milwaukee  i  &  N.  R.  Co. 
(Wis.)  65  N.  W.  176.  At  any  rate,  the  emission  of  particles 
of  coal  or  sparks,  not  unusual  in  size  or  quantity,  will  not, 
alone,  warrant  the  inference  of  negligence,  either  in  the  im- 
proper management  of  the  engine  or  its  lack  of  equipment 
with  appliances  of  approved  efficiency.  Savannah,  F.  &  W. 
R.  Co.  V.  Tedman  (Fla.)  22  South.  658;  Gandy  v.  Railroad 
Co.,  30  Iowa,  420,  6  Am.  Rep.  682;  McCummons  v.  Railway 
Co.,  33  Iowa,  187;  Garrett  v.  Railway  Co.,  36  Iowa,  121.  If 
it  could  be  said  that  the  injury  to  plaintiff's  eye  **was 
occasioned  by  fire  set  out  or  caused  by  operation  of  such  rail- 
way,"— which  hardly  seems  possible, — such  injury  is  not 
within  the  purview  of  the  section  of  the  statute  casting  the 
burden  of  proof  in  such  cases  on  the  defendant.  Section 
2056,  Code.  The  damages  there  contemplated  are  those 
*'sustained  by  any  person  on  account  of  loss  or  injury  to  his 
property. ' '  The  words  quoted  were  inserted  in  that  portion 
of  section  1289  of  the  Code  of  1873  relating  to  damages 
occasioned  by  fire  set  out  or  caused  by  the  operation  of  a  rail- 
way, and,  as  thus  changed,  enacted  as  section  2056  of  the 
Code.  The  modification  was  evidently  made  to  meet  the 
decision  in  Liming  v.  Railroad  Co.,  81  Iowa,  246,  47  N.  W. 
66.  awarding  damages  occasioned  by  injuries  to  the  person. 
No  evidence  of  any  defect  in  the  construction  or  operation  of 
the  engine  was  introduced,  or  that  smoke  or  cinders  and 
sparks  of  unusual  size  or  quantity  were  being  thrown  out 
The  specks  taken  from  the  eye  did  not  appear  to  be  larger 
than  a  pin  head,  and  it  cannot  be  inferred  that,  because  of 
emitting  them,  the  defendant  was  negligent.  See,  Wiedmar 
V.  Railroad  Co.,  114  N.  Y.  462,  21  N.  E.  1041;  Searles  v. 
Railway  Co.,  loi  N.  Y.  661,  5  N.  E.  Ci6.  The  hazards  inci- 
dent to  the  ordinary  perils  of  his  employment  were  assumed 
by  the  plaintiff.  He  must  necessarily  step  aside  from  his 
work  on  the  track  in  order  that  trains  may  pass.  Sparks  and 
cinders  were  likely  to  be  thrown  out  of  the  engine  at  any  time 
when  in  operation.  This  he  was  bound  to  know,  and,  if 
injured  thereby  without  negligence  on  the  part  of  defendant, 
he  cannot  recover. 

2.  Appellant,  when  on  the  witness  stand,  was  asked  whether 
he  noticed  that  there  was  a  great  amount  of  smoke  coming 
from  the  engine.     An  objection  was  sustained.     As   he  stated 
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afterwards  that  he  did  not  know,  the  ruling  was  without  prej- 
udice. Again,  objection  was  sustained  to  the  question 
**whether  it  apparently  came  from  the  engine,  or  in  the  direc- 
tion from  the  engine."  To  what  ** it"  referred,  is  not  dis- 
closed in  the  record.  Assuming  that  smoke,  wind,  or  the 
cinder  was  the  antecedent,  the  ruling,  in  view  of  what  has 
already  been  said,  could  not  have  affected  the  conclusion. 
The  court  refused  to  allow  the  specialist  to  say  whether  he 
could  have  told,  had  the  cinder  been  larger,  if  it  was  hot 
when  it  struck  the  eye.  Such  evidence  would  have  been 
entirely  irrelevant.  Expert  opinion  is  necessarily  confined  to  , 
the  facts  as  developed  on  the  trial.  As  the  physician  said 
that  he  could  not  tell  in  this  particular  case,  there  was  no  error 
in  not  allowing  him  to  answer  subsequently  whether  he  could 
tell  with  the  facts  not  as  they  in  fact  were. 

3.  Six  persons  attended  court  at  defendant's  request  for  the 
purpose  of  giving  their  testimony  when  called.  Fees  for 
attendance  and  mileage  in  their  behalf  were  taxed  as  part  of 
the  costs  by  the  clerk.  Upon  discovery  that  they  had  not 
been  subpoenaed,  the  plaintiff,  as  they  had  not  been  used, 
moved  a  retaxation,  eliminating  any  allowance  to  them.  In 
resistance,  the  defendant  made  a  conclusive  showing  that,  had 
not  the  case  been  taken  from  the  jury,  these  persons  would 
have  been  used  as  witnesses,  and  given  testimony  material  to 
the  issues,  and  that  they  were  in  attendance  for  this  purpose 
only.  No  showing  was  made  of  the  distance  traveled  by  each. 
The  court  held  that  fees  for  attendance  had  been  properly 
taxed,  but  that  mileage  should  not  have  been  allowed.  From 
this  ruling  the  defendant  appealed.  It  was  clearly  correct. 
As  they  had  not  been  summoned  in  the  usual  way,  and  the 
record  failed  to  show  that  they  had  been  called  as  witnesses, 
the  burden  was  upon  the  defendant  to  vindicate  the  propriety 
of  taxing  the  costs.  This  is  entirely  omitted  in  the  matter  of 
mileage.  But  the  showing  was  sufficient  as  to  attendance. 
The  service  of  a  subpoena  is  in  the  interest  of  the  party  desir- 
ing the  attendance  of  the  witness,  and  not  of  his  opponent. 
If  he  will  attend  voluntarily,  such  service  would  be  superfluous 
and  of  benefit  to  neither  party.  The  omission  to  swell  the 
costs  with  the  additional  expense  in  officer's  fees  and  mileage 
for  issuing  and  serving  subpoenas  furnishes  no  ground  of  com- 
plaint by  the  other  side.  It  is  the  rather  a  favor,  in  the  way 
of  eliminating  unnecessary  expenses.  Christensen  v.  Union 
Trunk  Line  (Wash.)  32  Pac.  1018;  Farmer  v.  Store,  11  Pick. 
241;  U.  S.  V.  Sanborn,  28  Fed.  299;  Crawford  v.  Abraham,  2 
Or.  166.  The  plaintiff  relies  on  Fisher  v.  Railroad  Co.,  104 
Iowa,  588,  73  N.  W.  1070.  But  in  that  case  no  showing  what- 
ever was  made.  So  far  as  appeared,  the  persons  whose  fees 
were  involved  may  have  no  knowledge  or  connection  with 
the  case  whatever.     See  Briggs  v.  Rumely,  96  Iowa,  202,  64 

N.  W.  784. 
Affirmed. 
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(Court  of  Appeals  of  New  York,  fan,  27, 1903,) 
[66  N.  B.  Rep.  22.] 

Injury  to  Employee—Contributory  Negligence. 

The  evidence  showed  that  plaintifiF's  intestate  was  excavating' 
under  defendant's  street  railway,  over  which  the  cars  were  contin- 
ually passing ;  that  while  working  iii  the  trench  he  was  struck  by  a  car ; 
that  he  saw  it  approach,  and  leaned  back  to  be  out  of  the  way ;  and  that 
there  was  plenty  of  room  in  the  trench  for  him  to  remain  at  a  safe 
distance  from  the  car  as  it  passed,  but  that  he  raised  up  so  as  to 
bring  his  face  near  the  car,  and  was  struck  by  the  step:  held,  that 
he  was  guilty  of  contributory  negligence,  preventing  recovery. 

Appeal  from  supreme  court,  appellate  division,  First  depart- 
ment. 

Action  by  Janet  Riddle,  administrator  of  David  B.  Alexander, 
against  the  Forty-Second  Street,  Manhattanville  &  St.  Nicholas 
Avenue  Railway  Company.  From  a  judgment  of  the  appel- 
late division  (76  N.  Y.  Supp.  1029)  affirming  a  judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

Charles  F.   Brown,   Addison    C.   Ormsbee  and  Henry  A. 
Robinson,  for  appellant. 
Thomas  Darlingrton,  for  respondent. 

HAIGHT,  J.  This  action  was  brought  to  recover  damages 
for  the  alleged  negligent  killing  of  David  Brown  Alexander, 
commonly  known  as  David  Brown.  The  plaintiff,  was  his 
maternal  aunt,  with  whom  he  lived,  and  whom  he  supported. 
It  does  not  appear  that  he  left  other  relatives.  The  decedent 
was  a  carpenter  in  the  employ  of  Naughton  &  Co.,  con- 
tractors, who  were  engaged  in  altering  switches  for  the  defend- 
ant company.  At  the  time  of  the  accident  they  were  engaged 
in  changing  a  switch  on  the  Boulevard  near  Seventy-First 
street,  in  the  city  of  New  York,  at  which  point  the  tracks  curve 
around  and  run  down  Tenth  avenue.  An  excavation  had 
been  made  under  the  tracks  12  or  1 5  feet  square,  with  a  trench 
on  the  outer  side  of  the  curve  several  feet  in  length,  and  be- 
t\yeen  3  and  4  feet  in  depth,  so  as  to  make  a  change  of  the  gas 
pipes  underneath  the  tracks.  The  decedent  and  one  Lloyd 
were  engaged  in  bracing  up  the  tracks  of  the  railway  com- 
pany, and  in  watching  the  bracings  as  the  cars  passed  over 
the  tracks ;  the  decedent  acting  as  foreman,  and  Lloyd  as  his 
helper.  The  cars  upon  the  defendant's  road  were  operated 
by  electricity  taken  from  a  power  rail  which  had  been  re- 
moved for  the  space  of  about  25  feet  on  either  side  of  the 
excavation,  and  the  defendant's  cars  ran  over  the  tracks  at 
that  point  by  means  of  the  momentum  obtained  before  reach- 
ing the  point  where  the  power  rail  had  been  removed.  The 
cars  passed  about  a  minute  and  a  half  apart.  At  the  time  of 
the  accident  the  decedent  and  Lloyd  were  in  the  trench, 
stooping  down,  when  one  of  the  defendant's  cars  approached 
from    the    north,     passing    over    the    excavation.     As    it 
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approached,  the  decedent  leaned  back  in  the  trench  so  as  to 
be  out  of  the  way  of  the  car,  and  it  appears  to  have  partially 
passed,  at  which  time  he  straightened  up,  bringing  his  face 
nearer  to  the  car.  In  rounding  the  curve  the  rear  step  of  the 
car  extended  farther  from  the  track,  by  some  eight  or  ten 
inches,  than  when  running  on  a  straight  track;  and  in  passing 
it  struck  the  decedent  upon  the  bridge  of  the  nose,  knock- 
ing him  backwards  on  to  the  side  of  the  trench.  After  the 
accident  the  decedent  arose.  There  was  a  mark  upon  his 
nose,  where  a  small  piece  of  the  skin  was  torn  off.  Some  one 
of  the  men  present  supplied  him  with  a  piece  of  court-plaster, 
which  he  pasted  over  the  place  of  the  injury;  and  then  he  re- 
lumed to  his  work  in  the  trench,  where  he  remained,  accord- 
ing to  the  testimony  of  Lloyd,  the  plaintiff's  witness,  for  the 
space  of  about  20  minutes,  and  by  other  witnesses  from  an 
hour  to  an  hour  and  a  half,  and  then  he  left,  going  to  the  tool- 
house,  a  short  distance  away,  complaining  of  a  pain  in  his 
head.  This  was  about  ii  o'clock  in  the  forenoon.  He  re- 
mained at  the  toolhouse  the  rest  of  the  day.  When  the  rest 
of  his  fellow  workmen  quit  work  in  the  evening  he  went  to  a 
saloon  near  by,  where  he  remained  until  about  9  o'clock  in 
the  evening.  During  the  day  he  appears  to  have  been  in  a 
partial  stupor,  sleeping  some  of  the  time.  At  other  times  he 
was  troubled  with  nausea  and  vomited,  and  was  unable  to 
walk  without  assistance,  and  in  attempting  to  do  so  on  two  or 
three  occasions  fell  down.  He  was  taken  home  from  the 
saloon  rn  a  cab,  assisted  into  his  house  and  to  bed,  and 
appears  to  have  gone  to  sleep.  The  next  morning  he  was 
found  unconscious  by  his  aunt,  and  subsequently  he  was  re- 
moved to  the  J.  Hood  Wright  Hospital,  where  he  died  during 
the  day.  Upon  the  post  mortem  examination  a  slight 
abrasion  was  found  upon  the  back  of  the  head,  and  a  clot  of 
blood  of  the  size  of  a  small  hen's  ^gg  in  the  temporal  lobe  of 
the  brain,  on  the  right  side.  The  cause  of  his  death  was 
cerebral  hemorrhage,  causing  apoplexy.  The  walls  of  the 
blood  vessels  had  the  appearance  of  being  degenerated  and  in 
an  unhealthy  condition. 

The  condition  of  the  plaintiff  was  to  the  effect  that  he  was 
a  strong,  healthy,  temperate  man ;  and  on  the  part  of  the 
defendant  that  he  was  very  intemperate ;  had  drank  liquor 
several  times  that  morning  before  the  accident,  and  that  he 
had  complained  of  pain  in  his  head  for  a  number  of  days;  that 
he  was  drunk  during  the  day  and  evening,  and  vomited 
several  times.  At  the  conclusion  of  the  plaintiff's  evidence 
the  defendant  moved  for  a  nonsuit  upon  the  ground  that  no 
negligence  had  been  shown  on  the  part  of  the  defendant,  and 
that  it  affirmatively  appeared  that  the  decedent  was  guilty  of 
contributory  negligence,  and  this  motion  was  renewed  upon 
the  close  of  the  evidence.  It  was  denied  on  each  occasion, 
and  an  exception  taken.  The  verdict  was  in  favor  of  the  plain- 
tiff, and  the  judgment  entered  thereon  has  been  affirmed  by 
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the  appellate  division,  but  the  affirmance  does  not   appear  to 
have  been  unanimous. 

We  think  that  the  motion  for  a  nonsuit  or  for  the  direction 
of  a  verdict  should  have  been  granted.  The  only  negligence 
charged  against  the  defendant  was  in  not  warning  the  decedent 
of  the  approach  of  its  car.  Upon  this  question  the  evidence 
may  be  conflicting.  Some  of  the  persons  present  testified 
that  the  gong  was  sounded,  but  Lloyd,  who  was  in  the  trench 
with  the  decedent,  djd  not  hear  it.  It,  however,  is  undisputed 
that  the  contractors  employed  a  man  to  stand  by  the  trench 
and  give  warning  to  the  men  in  the  trench  of  the  approach  of 
a  car,  and  that  this  was  done  on  this  occasion.  But  assuming 
that  no  warning  was  given,  the  fact  remains  that  the  decedent 
saw  the  car  as  it  approached ;  that  he  leaned  back  in  the 
trench  so  as  to  be  out  of  its  way ;  that  there  was  plenty  of 
room  in  the  trench  for  him  to  remain  at  a  safe  distance  fro.m 
the  car  while  it  passed,  and,  had  he  done  so,  no  injury  would 
have  resulted,  but  by  raising  up  and  bringing  his  face  nearer 
to  the  car  while  it  was  passing  he  came  in  collision  with  the 
step.  This  was  his  own  act,  and  we  think  it  was  contributory 
negligence  on  his  part.  He  appears  to  have  been  an  intelli- 
gent man,  and,  as  we  have  seen,  was  the  foreman  in  charge  of 
the  work.  He  knew  that  the  trench  was  at  the  point  where 
there  was  a  curve  in  the  tracks  around  which  the  cars  ran  into 
Tenth  avenue,  and  that  in  rqunding  the  curve  the  rear  of  a 
car  would  be  thrown  a  greater  distance  from  the  track  than 
the  side  of  the  car  when  running  upon  a  straight  line.  He 
was  familiar  with  the  situation.  He  understood  the  dangers, 
and,  in  engaging  to  do  the  work,  undertook  the  risks. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

•  PARKER,    C.    J.,    and  GRAY,   BARTLETT,     MARTIN, 
VANN,  and  WERNER,  JJ.,  concur. 

Judgment  reversed,  etc. 
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Alabama  Great  Southern  R.  Co.  v.  Brooks. 

(Supretne  Court  of  Alabama^  Dec.  //,  igo2,) 
[33    So.   Rep.  181.] 

Death  of  Employee — Negligence — Pleading. 

A  count  averring  that  plaintiff's  intestate,  while  engaged  in  the 
discharge  of  his  duties  as  a  brakeman,  was  caught  between  two  cars 
and  crashed  and  killed,  and  alleging  that  his  death  was  proximately 
caused  bj  the  negligence  of  the  locomotive  engineer  in  operating  the 
engine,  sufficiently  alleges  defendant's  negligence. 

Same— Obvious  Danger — Pleading. 

In  an  action  against  a  railroad  company  for  the  death  of  a  brake- 
man,  a  plea  alleging  facts  showing  that  the  danger  incurred  by  de- 
cedent was  obvious,  is  not  defective  for  failing  to  expressly  aver  that 
it  was  obvious. 

Same — Same— Same. 

A  plea  in  an  action  against  a  railroad  company  for  the  death  of  a 
brakeman  by  being  caught  between  two  cars,  alleging  that  decedent 
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unnecessarily  went  between  two  cars,  when  he  *'knew,  or  by  reason- 
able dilig^ence  could  have  known,  that  cars  were  approaching,  and 
would  probably  collide  with  the  ones  between  which  he  went,"  and 
that  he  thereby  assunfed  the  risk  of  being  injured,  fails  to  show  that 
the  danger  was  obvious. 

Same — Contributory  Negligence — Pleading. 
The  plea  is  not  one  of  contributory  negligence. 

Assunnption  of  Risk. 

An  employee  does  not  assume  a  risk  created  by  the  employer's 
negligence. 

Cross-Examination. 

Where,  in  an  action  against  a  railroad  company  for  the  death  of  a 
brakeman  by  being  caught  between  two  cars,  a  witness  for  defend- 
ant testified  that  he  heard  the  conductor  instruct  the  brakeman  to 
couple  the  air  brakes  ** after  he  left  there,"  it  was  not  error  to  per- 
mit him  to  be  asked  on  cross-examination  if  he  had  not  stated  to  the 
conductor  at  a  specified  time  and  place,  in  the  presence  of  designated 
persons,  that  the  deceased  was  coupling  the  air  brakes  as  ordered  by 
the  conductor. 

Same. 

Where  the  conductor  testified  in  his  direct  examination  that  he  had 
not  ordered  the  brakeman  to  go  between  the  cars  at  the  time  he  was 
hurt,  it  was  not  error  to  require  him  to  answer  the  question  whether 
he  remained  silent  when  the  brakeman  told  him  after  the  accident 
that  he  (the  brakeman)  tried  to  couple  the  airbrakes  as  the  conductor 
had  ordered  him  to  do. 

Evidence. 

The  testimony  of  third  parties  as  to  the  silence  of  the  conductor  on 
the  occasion  of  the  brakeman 's  statement  to  the  conductor  was  ad- 
missible. 

Same. 

Proof,  in  an  action  against  a  railroad  company  for  the  death  of  a 
brakeman  while  in  the  performance  of  his  duties,  that  it  was  the 
conductor's  duty,  as  soon  as  an  accident  happens,  to  telegraph  the 
number  and  initials  of  the  cars  where  the  accident  occurred,  was 
immaterial. 

Questions  for  Jury. 

Where,  in  an  action  against  a  railroad  company  for  the  death  of*a 
brakeman,  the  evidence  was  in  conflict  on  all  the  material  questions 
of  the  case,  the  issues  were  properly  submitted  to  the  jury. 

Appeal  from  city  court  of  Birmingham ;  Charles  A.  Senn, 
Judge. 

Action  by  Nannie  S.  Brooks,  as  administratrix  of  the  estate 
of  B.  F.  Brooks,  deceased,  against  the  Alabama  Great 
Southern  Railroad  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

This  was  an  action  by  Nannie  S.  Brooks  as  administratrix 
of  B.  F.  Brooks,  an  employee  of  appellant,  to  recover  dam- 
ages for  the  death  of  said  B.  F.  Brooks.  The  first  count, 
after  making  the  necessary  preliminary  averments,  alleged 
that  Brooks,  while  engaged  in  the  discharge  of  his  duties  as  a 
brakeman  at  Epes,  was  caught  between  two  cars  on  defend- 
ant's road  and  crushed  and  killed,  and  then  avers  that  his 
death  **was  proximately  caused  by  the  negligence  of  Jesse 
Clements,  who  was  also  in  the  employment  of  said  defend- 
ant, and  who,  under  his  employment,  had  charge  or  control 
of  a  locomotive  engine  on  said  railroad;  that  the  negligence 
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•of  said  Clements  consisted  in  this:     that  he  negligently  ran  a 
car  which  was  attached  to  said  engine  down  to  and  against 
another  car  near  or  by  which  her  said  intestate  was  standing 
in  the  discharge  of  his  duties,  and   thereby   struck   her  said 
intestate,    crushing   and    injuring  him   as   aforesaid."     The 
second  count  varies  from  the  first  only  in   this,   that   it  avers 
that  Clements  ^^negligently  operated  or  ran   the   locomotive 
engine  which  he  had  under  his  control  while  it  was   attached 
to  one  or  more  cars  or  train  of  cars  so  that  said  car  or  train  of 
cars  struck  her  intestate,  inflicting  the  injuries  as  aforesaid." 
The  third   count  adopts  the  averments  of  the  first  count  down 
to  the  description  of  the   negligence,  and   then   charges  that 
Clements'  negligence   consisted  in  this:  that   he   negligently 
ran  an  engine,  with  a  car  or  cars  attached  thereto  in  the  town 
of  Epes  in  violation  of  an   ordinance  of  that  town,  which  is 
set  out,  prohibiting  the  running  of  trains  at  a  greater  rate   of 
speed  than  six  miles  an   hour,  and  that  the  death  of  Brooks 
was  proximately  caused  thereby.     The  sixth  count  adopts  the 
averments  of  the  first  count   down   to  and  including  the  aver- 
ment that  Brooks  was  crushed  and  killed,  and  then  avers  that 
his  death  was  proximately   caused   by  the  negligence  of  one 
Samuel  Park,  *'who  was  also  in  the  service  or  employment  of 
defendant,  and  under  his  employment  had  charge  or  control 
of  the  car  or  train  of  cars  on  defendant's  said  railroad;  that 
said  Park's  negligence  consisted  in  this:  that  he  so  negligently 
operated  or  caused  to  be  operated  said  car  or  train   of  cars 
that  they  ran  down  upon  and  against  her  said  intestate,  where 
he  was  standing  in  the  discharge  of   his.  duties,  inflicting  the 
injuries  as  aforesaid."     To  the  first,  second  and  sixth  counts, 
separately  and  severally,  defendant  demurred,  **  First.   Because 
said  count  is  indefinite  and  uncertain  in  that  it  fails  to   allege 
or  show  of  what  the  negligence   of   said   Jesse  Clements  con- 
sisted.    Second.   For  that  said  count  is  indefinite   and  uncer- 
tain in  that  it  does  not   show  this  defendant  in   what   respect 
the  said  Clements  was  negligent  in  running  said  car;  whether 
it  was  running  too  rapidly,  or  in  what   respect   he  was   negli- 
J?ent  in  regard  thereto."     These  demurrers  having  been  over- 
ruled, defendant  interposed  the  plea  of  the  general  issue   and 
^several   pleas     of     contributory     negligence.     The   evidence 
^showed   that   on    February    15th,    1900,    appellant   ran  from 
Tuscaloosa  towards  Meridian  a  local  freight  train   consisting 
of  many  cars.     This  train   was  manned   by   Park,  conductor; 
Clements,  engineer;  Webb,   flagman,    and    Brooks,  plaintiff's 
intestate,  brakeman.     The  train  reached  Epes  about  4  o'clock 
P-  m.  the  same  day.     Epes   is  an  incorporated  town,  and  had 
an  ordinance  then  in  force  prohibiting  the   running  of   trains 
at  a  greater  rate  of  speed  than  six  miles  an  hour.     At  Epes 
considerable  switching  was  done  and  four  or  more  freight  cars 
were  cut  out  of  the  train  and  placed  upon  what  is   known  as 
the  '* passing  track."     After  these  cars  were  placed  upon  the 
passing  track  Brooks  was  ordered  by   the  conductor.  Park,  to 
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couple  the  air  between  them,  and  the  engine  and  other  cars 
pulled  out  of  the  passing  track  on  to  the  main  track  and  went 
a  considerable  distance  before  re-entering  the  passing  track. 
The  estimates  of  the  witnesses  differed  as  to  the  length  of 
time  that  elapsed  between  the  placing  of  the  cars  on  the 
passing  track  and  the  collision.  There  were  other  conflicts 
in  the  evidence,  as  shown  by  the  opinion.  The  opinion  suffi- 
cientl}^  shows  the  objections  and  exceptions  to  evidence,  as 
well  as  charges  refused  to  defendant.  There  was  verdict  for 
the  plaintiff  for  $7,000.  Defendant  filed  a  motion  for  a  new 
trial  upon  the  ground  that  the  verdict  was  contrary  to  and 
unsupported  by  the  evidence.  This  motion  was  overruled, 
and  defendant  appeals. 

Smith  &  Weatherly  and  John  London,  for  appellant. 
Lane  &  White,   S.  O.  Harkness,  and  Walter  K.  Smithy  for 
respondent. 

HARALSON,  J.  The  court  gave  the  affirmative  charge  for 
defendant  as  to  each  of  the  counts  except  the  first,  second, 
third  and  sixth. 

1.  That  the  demurrers  to  these  counts  were  properly  over- 
ruled we  need  not  discuss  after  our  repeated  decisions 
sustaining  counts  of  a  similar  character.  Mill  Co.  v. 
Parker  (Ala.)  32  South.  700;  Mining  Co.  v.  Tolbert  (Ala.)  31 
South.  519;  Railroad  Co.  v.  Jones,  130  Ala.  456,  30  South. 
586;  Improveinent  Co.  v.  Campbell,  121  Ala.  50,  25  South.  793, 
77  Am.  St.  Rep.  17;  Railway  Co.  v.  Arnold,  114  Ala.  183.  21 
South.  954;  and  the  other  cases  referred  to  in  these  decisions. 

2.  The  fifth  plea  sets  up,  that  plaintiff's  intestate  "volun- 
tarily and  unnecessarily  went  in  between  two  cars  on  the  track 
of  defendant,  when  he  knew,  or  by  reasonable  diligence  could 
have  known,  that  a  car  or  cars  were  approaching  the  ones  be- 
tween which  he  went,  and  that  they  [would]  probably  collide, 
and  that  thereby  he  assumed  the  risk  of  being  injured  when 
the  cars  came  together. ' ' 

The  demurrers  to  the  plea  were,  (i)  that  it  assumes  that 
there  was  obvious  danger  for  plaintiff's  intestate  to  go  be- 
tween the  cars ;  (2)  that  the  plea  does  not  show  or  aver  that 
going  in  between  the  cars,  was  obviously  dangerous;  (3)  be- 
cause the  averment  that  plaintiff's  intestate  assumed  an 
obvious  danger  is  merely  the  conclusion  of  the  pleader,  and 
(4)  that  the  said  plea  does  not  aver  or  show  that  plaintiff's 
intestate  knew  that  the  approaching  cars  were  coming  with 
force  and  would  probably  strike  the  cars  between  which  plain- 
tiff's intestate  was,  and  that  in  striking  said  cars  [they]  would 
probably  injure  plaintiff's  intestate. 

The  plea  is  not  bad  because,  in  terms,  it  did  not  state  that 
the  danger  incurred  by  plaintiff's  intestate  was  obvious,  if  the 
facts  stated  show  that  it  was  obvious.  Facts  set  up  to  show 
danger,  may  be  and  are  stronger  to  show  it,  than  the  mere 
statement  of  the  conclusion  of  the  pleader  without  facts,  ^hat 
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ts  aad  is  obvious.  Railroad  Co.  v.  Roach,  no  Ala.  267, 
ith.  132. 

all  know  that  a  car  may  be  propelled  by  an  engine,  to 
a  coupling  with  another  one  standing  on  the  track 
of  it,  at  such  a  rate  of  speed  as  to  show  at  a  glance  to 
nsible  person,  that  it  would  be  dangerous  to  go  in  be- 
the  approaching  car  and  the  one  standing,  to  couple 
when  they  come  together.  There  is  not  only  danger  in 
ng,  but  it  may  be  instantly  apprehended.  But  it  is 
•f  a  matter  of  common  knowledge,  that  in  such  case,  the 
g  car  may  be  propelled  so  slowly  and  cautiously,  as 
suggest  the  idea  of  danger  attending  its  coupling  with 
tnding  car.  They  often  come  together  without  jar,  or 
r  to  one  between  them.  The  plea  here,  assumes  that 
was  danger  in  making  the  coupling  by  intestate.  The 
ent  that  deceased  "knew  or  by  reasonable  diligence 
have  known  that  a  car  or  cars  were  approaching  the 
etween  which  he  went  and  that  they  would  probably 
;,"  falls  short  of  an  averment  of  any  fact  to  show  danger 
dng  the  coupling  and  that  it  was  obvious,  and  on  this 
it  was  subject  to  the  demurrer  to  it,  Bailey,  Mast.  & 
;  Railroad  Co,  v.  Banks,  104  Ala.  508,  16  South.  547; 
V,  Railway,  107  Ala.  626,  18  South.  173;  Railway  Co. 
old,  114  Ala.  i8g,  21  South.  954;  Railroad  Co.  v.  Roach, 

Furthermore,  the  plea  is  not  one  of  contributory  neg- 
e.  It  sets  up  merely  that  defendant  assumed  a  risk 
nt  to  his  employment  and  fails  to  answer  the  charge  of 
ence  made  in  the  complaint;  for  the  law  is,  that  an  em- 
;  by  entering  upon  the  performance  of  his  duties,  what- 
lay  be  the  danger  incident  thereto,  does  not  assume  a 
eated  by  the  employer's  negligence. 
Vebb.  the  flagman,  on  his  cross  examination  by  plaintiff 
iked,  "  Did  you  not  state  in  the  presence  of  Mr.  Park  and 
Park,  and  in  the  presence  of  the  deceased  and  Mr.  Hark- 
nd  Dr.  Reed  and  Dr.  Shaw,  at  the  drug  store,  while  Mr. 
s  was  there,  after  he  was  injured  that  night, — did  you 
:ate  to  the  conductor  in  substance  this, — 'No,  he  was 
upling  the  cars;  I  had  already  coupled  them,  but  he 
)upling  the   air  as  you  had  directed   or  ordered   him  to 

This  was  objected  to  "on  the  ground  that  the  declara- 
[  an  agent  subsequent  to  the  happening  of  the  accident 
icompetent,  which  objection  the  court  overruled,  stating 
was  not  competent  as  to  that,  but  that  it  tended  to 
diet  the  statement  of  the  witness,  and  that  it  was 
;ed  solely  for  the  purpose  of  impeaching  the  witness." 
witness  had  just  stated,  in  his  direct  examination,  that 
nductor,  who  was  Mr.  Park,  had  instructed  deceased  to 
:  the  air  brakes,  after  they  left  there;  "that  he  heard 
nductor  tell  deceased  that,  right  there  somewhere  near 
boose.  3,  4  or  s  minutes  before  the  accident."  The 
an  propounded  was  competent  for  the  purposes  to  which 
limited  by  the  court. 
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4.  The  plaintiff  asked  the  conductor,  on  his  cross-examina- 
tion, **Didn*t  he  [the  deceased]  say  to  you  [on  the  occasion 
and  at  the  place  referred  to  in  the  foregoing  exception],  that 
he  was  not  trying  to  make  the  coupling,  but  was  trying  to 
attach  the  air,  which  you  had  ordered  him  to  do,  at  the  time 
he  was  hurt,  and  were  not  you  silent  when  that  was  said.^" 
The  witness  had  stated  in  his  direct  examination,  that  he  had 
not  ordered  him  to  go  in  between  the  cars  at  the  time  he  was 
hurt,  and  that  when  he  went  in  between  them,  he  went  volun- 
tarily. The  question  was  not  subject  to  objection.  It  was 
competent  to  discredit  the  witness  by  showing  contradictory 
statements,  and  his  silence,  when  the  deceased  said  to  him 
what  the  question  assumed  he  did  say,  tended  to  show  he 
admitted  what  deceased  charged  him  with.  The  same  thing 
applies  to  similar  questions  propounded  to  Dr.  Shaw  and  to 
W.  B.  Harkness,  as  to  the  silence  of  Park  on  that  occasion 
when  told  by  deceased  that  he  had  ordered  him  to  go  in  be- 
tween the  cars. 

Objection  to  the  question  to  the  conductor.  Park,  the  basis 
of  assignment  of  error  14,  was  properly  sustained.  The 
question  sought  to  show  by  the  witness,  that  it  was  one  of  his 
duties,  as  soon  as  an  accident  happens  to  telegraph  at  once 
the  number  and  initials  of  the  cars,  where  the  iaccident 
occurred.  Showing  this  to  be  one  of  his  duties  without  more 
did  not  prove  or  tend  to  prove,  if  that  were  important,  that 
he  performed  that  duty. 

5.  The  only  refused  charges  assigned  as  error  are  the  ones 
numbered  i,  2,  3,  4  and  7,  the  first  being  the  general  chaise 
for  defendant,  and  the  others,  like  charges,  on  the  first, 
second,  third  and  sixth  counts  of  the  complaint. 

The  evidence  was  in  conflict  on  all  the  material  questions 
in  the  case,  such  as  whether  the  deceased  went  between  the 
cars  voluntarily,  or  by  the  instructions  of  the  conductor.  Park, 
the  rate  of  speed  at  which  the  cars  were  being  shoved  back  by 
the  engine  which  collided  with  those  the  deceased  went  be- 
tween, and  whether  the  engineer,  Clements,  was  gruilty  of 
negligence  or  not,  and  these  questions  were  properly  left  for 
the  determination  of  the  jury.  Neither  of  said  charges  could 
properly  have  been  given. 

The  motion  for  a  new  trial  fails  to  impress  us  that  the 
court  erred  in  overruling  it.     Affirmed. 


Illinois  Cent.  R.  Co.  v.  Dotson. 

{Court  of  Appeals  of  Kentucky,  Jan,  2g,  1903,) 

[71  S.  W.  Rep.  636.] 

Servant — Injuries — Employment— Evidence. 

Where  six  or  seven  employees  of  a  railroad  bridge  gang  borrowed 
the  hand  car  from  the  foreman,  and  went  on  a  pleasure  trip  to  a 
neighboring  town,  during  which  time  they  were  not  on  the  company's 
pay  roll,  the  mere  fact  that  the  foreman,  as  they  were    starting,    re- 
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ia  mail  and  a  fen  nails,  did  not  render  them  in 
ipanj,  so  that  one  of  them  c&uld  recover  against 
imployer,  for  an  injur^r  received  while   on  the 

uit  court,  McCracken  county. 

illy  reported." 

Dotson  against  the  Illinois  Central  Rail- 

rom  a  judgment  in  favor  of  plaintiff,  defend- 

rrsed. 

jy  and  Pirtle  &  Trabue,    for  appellant. 

ir  appellee. 

liis  action  was  instituted  by  appellee,  in 
;uit  court,  to  recover  from  appellant  dam- 
ved  by  him  from  being  thrown  from  a  hand 
mt's  service.  Appellee  in  October,  1899, 
was   known   as  "Bridge   Gang   No,  9,"  of 

was  foreman.  At  said  time  these  em- 
,t  were  stationed  at  a  point  on  appellant's 
ed  "Hunsacfcer,"  where  they  were  engaged 
dge  belonging  to  appellant.  It  appears 
,  about  7  o'clock,  the  weather  being  too 
appellee,  in  company  with  five  or  six  other 
llant,  who  belonged  to   said   bridge   gang 

car  which  belonged  to  appellant,  and  used 
I  connection  with  their  work  of  repairing 
ts  line,  and  went  off  from  Hunsacker  to  a 
"Dyersburg,"  about  four  miles  distant. 
rt  distance  of  the  town  of  Dyersburg,  the 
le  track,  and  appellee  was  thrown  violently 
ran  one  of  the  rails  of  the  track,  which 
1  a  manner  as  to  cause  him  considerable 
lellee,  nor  any  of  the  men  with  him,  be- 
seriously  or  permanently  injured;  but  after 

few  days  he  left  appellant's  services,  and 
],  as  said  before,  instituted  this  action  for 
■vering  damages  for  his  injury.  He  alleges 
the  was  injured  while  in  the  employ  of 
:   the   injury   was   caused  by  defects  in  the 

by  appellant  for  the  use  of   its  employees 

gang  No.  9,  which  defects  were  unknown 
were  known  to  appellant,  or  could  have 
le  exercise  of  ordinary  watchfulness  and 
etition  further  sets  forth,  seemingly  in 
lages,  the  fact  that  appellee  was  entitled  to 

kept   by  appellant   for   the   benefit    of  its 

but  to  which  appellant,  upon  application 
ised  him  admission.  All  the  material 
>etition  are  put  in  issue  by  the  answer,  and 

that  appellee  was  injured  while  in  the 
It;  it  being  affirmatively  alleged  that  his 
'hile  he  and  some  of  his  companions  of 
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bridge  gang  No.  9.  were  on  a  pleasure  jaunt  to  Dyersburg, 
they  having  borrowed  appellant's  hand  car  for  making  the 
said  trip.  A  trial  of  the  cause  by  jury  resulted  in  a  verdict 
for  appellee,  who  was  the  plaintiff  below,  in  the  sum  of  $500, 
upon  which  verdict  judgment  was  duly  entered.  A  motion 
for  a  new  trial  having  been  made  by  appellant  and  overruled 
by  the  court,  the  case  is  here  for  review. 

At  the  close  of  appellee's  testimony,  appellant  moved  the 
court  to  instruct  the  jury  peremptorily  to  find  for  appellant 
(defendant),  which  motion  was  overruled.  At  the  close  of  all 
of  the  testimony  in  the  case,  appellant  renewed  its  motion  for 
peremptory  instruction,  which  was  also  overruled.  Having 
reached  the  conclusion  that  the  court  erred  in  overruling  these 
motions  of  appellant  for  peremptory  instruction,  it  will  not 
be  necessary  to  notice  the  other  instructions  g^ven  by  the 
court,  or  any  of  the  other  instructions  asked  for  by  appellant. 

Appellee  states  that,  upon  the  morning  he  was  hurt,  Noah 
Morris  came  to  him,  and  others  of  the  bridge  gang  who  were 
in  one  of  the  boarding  cars  used  by  appellant's  employees, 
and  proposed  that  they  should  take  the  hand  car  and  go  down 
to  Dyersburg.  Appellee  tried  to  state  that  Noah  Morris  said, 
in  this  conversation,  that  the  boss,  A.  Bernard,  had  ordered 
this  to  be  done,  but  the  court  very  properly  excluded  this 
testimony  as  hearsay;  so  the  sum  total  of  appellee's  testimony 
upon  this  question  was  that  Noah  Morris  and  appellee,  and 
four  or  five  others  of  the  bridge  gang,  took  the  hand  car  and 
started  to  Dyersburg.  He  does  state  that  after  they  had 
started  the  foreman,  A.  Bernard,  told  Morris,  while  down  at 
Dyersburg,  to  get  his  mail,  and  also  bring  back  15  cents' 
worth  of  nails.  To  the  same  effect  is  the  testimony  of  Jacob 
Edwards,  one  of  the  bridge  gang,  who  went  with  appellee  on 
the  hand  car  to  Dyersburg.  Appellee  was  unable  to  show 
that  the  foreman  made  any  orders  for  him  or  his  companions 
to  take  the  hand  car  and  go  to  Dyersburg,  and  the  most  that 
he  could  show  was  that,  after  the  trip  was  made  up  and 
the  men  started,  the  foreman  called  to  Noah  Morris  and  told 
him  to  bring  back  the  mail  and  15  cents'  worth  of  nails.  The 
fact  that  appellee  was  hurt  while  engaged  in  the  business  of 
appellant  lies  at  the  very  base  of  his  right  of  recovery  for  the 
injury  in  question,  and  it  was  necessary,  in  order  to  recover 
damages,  that  he  should  show  this  to  be  true.  We  do  not 
think  that  the  mere  request  or  order  of  the  foreman,  after  the 
party  had  been  arranged  for  and  started,  to  get  his  mail  and 
15  cents'  worth  of  nails,  turned  what  would  otherwise  have 
been  a  mere  pleasure  jaunt  into  business  of  the  company. 
Appellee  and  his  companions  were  not  primarily  going  on  the 
business  of  appellant.  There  was  nothing  in  Dyersburg  for 
them  to  do  for  appellant,  and  the  evidence  shows  that  when 
they  got  to  Dyersburg,  except  getting  the  mail  and  nails  in 
question,  appellee  and  his  companions  merely  wandered 
around  the  town  for  an  hour  or  so,  and  then  returned  to  camp 
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nsaker.     It  seems  to  us  a  proposition  utterly  incredible 

ix  or  seven  men,   who  were   on  appellant's  pay   roll  at 

$1-40  to  $2  per  day,  each,  should  have  been   sent  with  a 

car,  four  miles,  for  the  mail   and  1 5  cents'  worth  of  nails, 

two  men  would  have  been  amply  sufficient,  according  to 

'idence,  to  have  made  the  trip   with  the  hand  car.     The 

dant's   evidence  upon  this  point  put  the  matter  beyond 

"  loah  Morris,  who  was  also  introduced  by  appellee, 

he  received  no  orders  from  the  foreman  to  go  to 

md  that  he  and  his  companions  went  down   on 

r  simply  because  they  desired  to  go  for  their  own 

id  that  for  this  purpose  he  had  borrowed  the  hand 

i   foreman.     The   foreman,  A.  Bernard,    testified 

me   hesitation  he  consented  to  lend   the  hand  car 

:o  Noah  Morris  and   his  companions   to  make  the 

sburg;  that   the   parties   were   not   on   the  com- 

ess,  but   were   going   of   their   own  volition  and 

easure;  and  that   during  the   time  they  were  not 

any's  pay  roll.     And  this  is  all  the  evidence  there 

:ord  upon  this  point.     It  follows  then,  that  there 

:nce  whatever  to  sustain  appellee's  allegation  that 

while   in   the  employ,  or  while  doing  service  for 

t;  and,  this  being  true,  there  was   nothing  to  sub- 

iry,  and  the   motion  of   appellant  for  peremptory 

hould  have  been  sustained.     Appellee's  claim  for 

admission  to  appellant's  hospital  must  follow  the 

>  case. 

;  the  case  is  reversed   for   proceedings  consistent 
inion. 


rsBURG,  C,  C.  &  St.  L.  Ry.  Co.  v.  Gipe. 

[SitpreiHe  Court  0/  Indiana,  Jan.  16,  1903.) 

[65  N.  E.  Rep.  1034.1 

<ta— Engin*ar«  of  Dlff«r«nt  Tralni— Employara'  Liability 

.omotlve  engineer  while  leaning  out  of  the  cab  window 
e  wai  killed  by  coming  in  contact  with  another 
b  it  was  charged  was  neg-ligently  placed  in  a 
iition,  too  near  the  track  on  which  deceased  was  paaaing, 
er  in  charge,  inch  engineers  were  fellow  servants 
laniiig  of  the  employers'  liability  act  (Burns'  Rev.  St. 
ubd.  4),  which  makes  corporations  liable  for  injuries  to 
rs  "where  such  injury  was  caused  by  the  negligence  of 
^employee  or  fellow  servant  engaged  in  the  same  com- 
'  *  *  the  laid  person,  co-employee  or  fellow  servant  at 
ig  in  the  place  and  performing  the  duty  of  the  corpora- 

!   the  situation  of  ttae 

tber  trainmen  of  different  trains  are  fellow  servants, 
appended  to  Beaumont  v.  Northern  Pac.  Ry.  Co.  (C.  C. 
k  ^ng.  R.  Gas.,  N.  S.,  470. 
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tracks  as  being  too  near  each  other,  but  on  the   fact  that  engine  wa» 
placed  in  a  dangerous  place  on  the  track. 

Death  by  Wrongful  Act— Authority  of  Administratrix  to  Release  Claim 
against  Relief  Association. 
A  railroad  employee  was  a  member  of  a  relief  association  organized 
and  supported  by  the  company  and  employees.  The  by-laws  pro- 
vided for  the  payment  of  benefits  in  case  of  injury  or  death,  and  thai 
the  acceptance  of  such  benefits  should  release  the  company  from  all 
liability,  and  that  no  payments  should  be  made  while  any  suit  for 
damages  was  pending,  or  if  damages  were  recovered.  The  employee 
was  killed  through  the  negligence  of  the  company,  leaving  a  widow, 
to  whom  his  benefit  certificate  was  payable,  and  children.  The 
widow  was  appointed  administratrix,  and  the  amount  due  under  such 
certificate  paid  to  her  on  her  executing  a  receipt  acknowledging  the 
sum  paid  as  received  in  full  satisfaction  of  such  certificate  and  of 
all  claims  or  demands  against  the  relief  fund  and  railroad  company 
on  account  of  such  death.  She  signed  the  receipt  individually  and 
as  ''admrx.":  A^/^  that,  as  such  administratrix,  she  had  authority 
to  so  settle  the  claim,  and  the  settlement  was  binding  on  the  children. 

Administratrix — Signature — Presumption. 

Though  her  signature  to  the  receipt  did  not  state  of  what  estate 
she  was  administratrix,  it  must  be  inferred  from  the  context  that  she 
signed  as  administratrix  of  her  deceased  husband. 

Release  of  Claim  against  Relief  Fund  by  Administratrix. 

Though  the  amount  paid  under  the  certificate  was  only  the  amount 
which  by  its  terms  was  payable  to  the  widow,  by  receiving  it  as  ad- 
ministratrix also  she  was  bound  thereby  to  account  for  it  in  her  ca- 
pacity as  administratrix,  and  it  therefore  furnished  consideration  for 
the  release  in  that  capacity. 

Authority  of  Administrators. 

The  authority  given  to  administrators  by  Bums'  Rev.  St.  1901,  {{ 
2454,  2456,  to  compromise  debts  due  to  the  estate  only  when  ordered  by 
the  probate  court,  relates  only  to  debts  and  demands  in  favor  of  the 
estate,  and  does  not  relate  to  the  right  of  action  given  for  wrong- 
fully causing  the  death  of  the  decedent. 

Appeal  from  circuit  court,  Hamilton  county ;  John  F.  Neal, 
Judge. 

Action  by  Flora  J.  Gipe,  as  administratrix  of  the  estate  of 
Sylvester  Gipe,  deceased,  against  the  Pittsburg,  Cincinnati^ 
Chicago  &  St.  Louis  Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Transferred  from  appellate 
court  under  section  i337u,  Rev.  St.  1901.     Reversed. 

Deceased,  a  locomotive  engineer,  while  operating  his 
engine  in  defendant's  yard,  in  leaning  out  of  his  cab  window 
to  look,  was  killed  by  coming  into  contact  with  the  tender 
of  another  engine  which  it  was  alleged  had  by  the  engineer 
in  charge  been  negligently  moved  to  and  stopped  at  a  point 
dangerously  near  the  track  on  which  deceased  was  passing. 

John  L.  Rupe,  for  appellant. 

Wymond  J.  Beckett  and  Christian,  Christian  &  Cloe,  for 
appellee. 

GILLETT,  J.     Flora  J.    Gipe,   as  administratrix  of  the 
estate  of  Sylvester  H.  Gipe,  deceased,  instituted  this  action 
against  appellant  and  the  Pennsylvania  Company  to  recover 
damages  for  the  alleged  negligent  killing  of  her  decedent* 
Appellee  voluntarily  dismissed  the  action    as  against    the 
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Pennsylvania  Company.  Appellant  demurred  to  the  amended 
complaint  for  want  of  facts,  its  demurrer  was  overruled,  and  it 
excepted  to  such  ruling,  and  assigns  error  thereon.  Oa 
issues  duly  joined,  there  was  a  trial  that  resulted  in  a  verdict 
and  judgment  for  appellee.  Appellant  unsuccessfully  moved 
for  a  new  trial,  and  the  further  questions  in  this  case  are  pre- 
sented by  an  assignment  of  error  based   on  the  latter  ruling. 

It  is  sought  by  the  amended  complaint  to  make  a  case 
within  the  first  portion  of  the  fourth  subdivision  of  the  em- 
ployers' liability  act  (section  7083,  Burns'  Rev.  St.  1901). 
But  two  objections  are  urged  to  such  pleading:  (i)  Because 
deceased  and  the  alleged  negligent  fellow  servant  were,  at  the 
time  of  the  death  of  the  former,  engaged  in  the  performance 
of  duties  as  locomotive  engineers,  it  is  claimed  that  they  were 
vice  principals,  and  that  the  statute  does  not  impose  a  liability 
in  such  cases;  and  (2)  that  the  condition  of  certain  tracks,  in 
the  switch  yard  where  decedent  met  his  death,  in  respect 
to  their  crossing  at  an  angle  so  acute  as  not  to  leave  sufficient 
room  for  clearance  for  some  distance  on  either  side  of  the 
crossing,  is  shown  to  have  been  one  of  the  assumed  risks  of 
the  employment.  We  know  of  no  reason  why  the  statute 
should  not  be  construed  as  creating  a  liability  as  between  vice 
principals.  But  we  deny  that  it  appears  that  these  employees 
were  vice  principals.  Appellant's  counsel,  in  their  brief,  speak 
of  them  as  fellow  servants,  and  the  only  basis  for  the  claim  that 
they  were  vice  principals  appears  to  be  the  statement  in  some 
of  our  decisions  that  in  cases  falling  within  the  first  part  of 
the  fourth  subdivision  of  said  statute  the  negligent  employee 
is  to  be  regarded  as  a  vice  principal.  See  Thacker  v.  Rail- 
road Co.  (at  last  term)  64  N.  E.  605,  and  cases  there  cited. 
We  need  not  pause  to  determine  whether  such  statement  would 
justify  itself  in  every  state  of  circumstances  that  might  arise 
under  that  portion  of  the  statute;  it  suffices  to  state  that,^ 
while  the  statutory  provision  has  created  a  greater  responsi- 
bility upon  the  part  of  the  master,  it  has  not  operated  to  create 
a  merely  artificial  relation  that  can  be  made  the  basis  for  re- 
finements that  would  tend  to  impair  the  force  of  the  enact- 
ment. The  second  objection  to  the  amended  complaint  is 
answered  by  the  statement  that  the  charge  of  negligence  is 
not  based  on  the  situation  of  the  tracks,  but  that  the  pleading 
is  based  on  a  charge  of  negligence  upon  the  part  of  an  engi- 
neer in  the  common  service.  If  there  are  further  objections 
to  the  statement  of  the  cause  of  action,  they  stand  as  waived 
in  this  court  by  a  failure  to  discuss  them. 

We  pass  now  to  a  question  that  was  presented  under  the 
issues  based  on  the  second  paragraph  of  answer.  The  plead- 
ing mentioned  stated,  in  substance,  the  following  facts:  That 
appellant  was  a  party  to  an  agreement  among  certain  railroad 
companies  whereby  a  so-called  voluntary  relief  department 
was  organized  for  the  payment  of  fixed  benefits  to   employees 

of  said  companies   and  their  beneficiaries;  that   said  depart- 
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ment  was  maintained  by  the  contributions  of  employees  be- 
coming members  thereof,  supplemented  by  the  contributions  of 
such  companies,  by  virtue  of  a  provision  in  said  contract  to 
meet  all  deficiencies  in  the  fund;  that  decedent  became,  and 
was  at  the  time  of  his  death,  a  member  of  said  department, 
under  a  contract;  based  on  an  application  containing  the  fol- 
lowing provisions:  **And  I  agree  that  the  acceptance  of 
benefits  from  said  relief  fund,  for  injury  or  death,  shall  operate 
as  a  release  of  all  claims  for  damages  against  said  company, 
arising  from  such  injury  or  death,  which  could  be  made  by  or 
through  me,  and  that  I  or  my  legal  representatives  will  execute 
such  further  instrument  as  may  be  necessary  to  formally  evi- 
dence such  acquittance. '  *  The  answer  further  shows  that  the 
regulations  of  said  department,  that  are  made  a  part  of  the 
contract  by  the  terms  of  the  application,  provide  that,  if  suit 
be  brought  for  such  injury  or  death,  payment  shall  not  be 
made  of  such  benefit  until  the  suit  is  discontinued,  and  that, 
if  such  suit  result  in  a  judgment  against  the  company,  or  be 
compromised  6y  it,  payment  of  such  judgment  or  of  the 
amount  of  the  compromise  shall  preclude  any  claim  upon  the 
relief  fund  for  such  injury  or  death.  It  is  also  alleged  in  said 
answer  that  the  beneficiary  named  by  decedent  in  his  appli- 
cation was  his  wffe.  Flora  J.  Gipe,  and  that,  with  knowledg^e  of 
the  facts  aforesaid,  she  was  appointed  and  qualified  as  admin- 
istratrix of  decedent's  estate,  and  that,  with  such  knowledge, 
she  afterwards  elected  for  herself,  as  beneficiary,  and  as  said 
administratrix,  to  claim  and  demand  from  said  relief  fund  the 
death  benefit  so  provided,  and  that  thereupon  there  was  paid 
to  her,  as  such  administratrix,  the  amount  of  said  death 
benefit,  in  the  sum  of  $750,  and  that,  as  such  administratrix, 
she  signed  and  executed  a  full  release  and  discharge  of  said 
relief  fund  and  of  said  Pittsburg,  Cincinnati,  Chicago  &  St. 
Louis  Railway  Company,  which  release  and  discharge  was  in 
the  following  words :  **  Whereas,  Sylvester  H.  Gipe,  deceased, 
lately  in  the  service  of  the  Pittsburg,  Cincinnati,  Chicag^o  and 
St.  Louis  Railway  Company,  was  a  member  of  the  reUef  fund 
of  the  said  company,  under  application  No.  5,561,  and  the 
death  benefit  payable  from  the  said  relief  fund  on  account  of 
such  membership,  amounting  to  seven  hundred  and  fifty 
dollars  ($750.00),  is,  upon  the  condition  of  the  execution  of 
this  release,  as  provided  in  said  application,  payable  to  the 
undersigned,  beneficiary  of  the  deceased,  under  the  terms  of 
his  application.  Beneficiary :  Flora  J.  Gipe  (widow).  Now, 
therefore,  I,  the  undersigned,  do  hereby  acknowledge  that  the 

8ayment  of  the  said  sum  of  seven  hundred  and  fifty  dollars 
5750.00)  from  the  relief  department  and  fund  of  the  said  com- 
pany, which  sum  I  acknowledge  to  have  this  day  received,  is 
in  full  satisfaction  and  discharge  of  all  claims  or  demands  on 
account  of  or  arising  from  the  death  of  said  deceased  which  I 
now  have,  or  can  hereafter  have,  whether  against  the  said  re- 
lief fund,  the  said   the   Pittsburg,  Cincinnati,    Chicago  &  St. 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S        387 

Pittsburg',  etc.,  Ry.  Co.  v.  Gipe 

Louis  Railway  Company,  or  any  other  corporation  associated 
therewith  in  administration  of  their  relief  department.  Wit- 
ness my  hand  and  seal  at  Indianapolis,  Ind.,  this  twenty- 
eighth  day  of  January,  A.  D.  1898.  [Signed]  Flora  J.  Gipe. 
[L  S.]    [Signed]  Flora  J.  Gipe,  Admrx.     [L.  S.]" 

A  third  paragraph  of  answer  was  filed,  by  which  appellant 
answered  the  facts  alleged  in  said  second  paragraph  of  answer 
in  bar  only  of  the  claim  of  the  widow.  The  appellee  replied 
to  the  special  paragraphs  of  answer  in  two  paragraphs, — 
general  denial,  and  no  consideration.  The  court  instructed 
the  jury,  upon  the  close  of  the  argument,  that  there  could  be 
no  award  of  damages  in  favor  of  the  widow,  so  we  need  not 
consider  that  feature  of  the  case  further.  The  court  refused, 
however,  to  give  a  peremptory  instruction  to  find  for  the 
defendant,  and  modified  an  instruction,  tendered  by  appellant, 
by  adding  these  words:  "But  if,  as  to  the  children  of  said 
deceased,  such  release,  executed  by  said  Flora  Gipe,  was 
without  any  consideration  moving  to  or  received  for  them  in 
her  trust  capacity,  the  same  would  only  bar  the  right  of  re- 
covery for  said  Flora  for  her  individual  benefit,  but  would  not 
bar  a  recovery  for  the  benefit  of  said  children.** 

The  appellant's  evidence  in  support  of  the  averments  of  the 
second  paragraph  of  its  answer  consisted  largely  of  the  various 
documents  heretofore  mentioned,  in  connection  with  our  state- 
ment of  the  contents  of  said  paragraph.  The  appellee  offered 
no  evidence  in  support  of  her  reply,  and  the  questions  pre- 
sented with  reference  to  whether  the  defense  on  this  branch 
<^f  the  case  was  made  out  will  be  discussed  as  we  proceed. 

In  Railroad  Co.  v.  Moore,  152  Ind.  345,  53  N.  E.  290,  44  L. 
R.  A.  638,  this  court  held  that  an  answer  substantially  like 
the  third  paragraph  of  answer  in  this  case,  answering  only  as 
to  the  damages  of  the  widow,  was  sufficient.  It  was  in  that 
case  pointed  out  that  while  a  beneficiary  in  such  a  case  is  at 
liberty  to  seek  the  statutory  remedy,  yet  if  he  accepts  the 
sure  and  immediate  benefit  of  the  fund,  instead  of  taking  his 
chances  in  the  courts  against  the  company,  the  result,  at  least 
while  the  contract  stands,  is  a  release  of  his  claim  for  the  tort. 
To  the  same  effect,  Railroad  Co.  v.  Hosea,  152  Ind.  412,  53 
N.  E.  419;  and  see  51  Cent.  Law  J.  143.  It  cannot  be  denied 
that  a  release  by  a  widow,  who  is  the  beneficiary,  is  not  a  re- 
lease as  to  the  next  of  kin,  who  have  a  right  under  the  statute 
to  share  in  the  damages  notwithstanding  the  stipulation  of 
the  decedent.  In  this  case,  however,  the  question  is  presented 
differently,  for  her  the  instrument  of  release  was  signed  by  the 
beneficiary  and  the  administratrix.  This  leads  us  to  an  ex- 
amination of  the  power  of  the  latter  to  compromise. 

At  common  law  an  executor  or  administrator  had  the  same 
power  over  the  personal  estate  of  his  decedent  that  the  latter 
had  at  the  time  of  his  death.  Whale  v.  Booth,  4  Term  R.  625, 
note  a;  Weyer  v.  Bank,  57  Ind.  198;  Latta  v.  Miller,  109  Ind. 
311,  10  N.  E.  100;  Parker  v.  Steamboat  Co.,  17  R.  I.    376,  22 
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Atl.  284,  23  Atl.  102,  14  L.  R.  A.  414,  33  Am.  St.  Rep.  869, 
and  cases  cited.  His  power  to  compromise  has  been  often 
affirmed.  Williams'  Ex'rs  (7th  Am.  Ed.)  p.  *8i5;  Parker  v. 
Steamboat  Co.,  supra;  Chase  v.  Bradley,  26  Me.  531; 
Chouteau  v.  Suydam,  21  N.  Y.  179;  Rogers  v.  Hand,  39  N.  J. 
Eq.  270,  note.  In  Underwood  v.  Sample,  70  Ind.  446,  it  was 
held  that  an  executor  might,  upon  a  new  and  valuable  con- 
sideration, extend  the  time  of  payment  of  a  note.  In  Latta 
V.  Miller,  supra,  this  court  held  that  upon  a  sufficient  con- 
sideration an  administrator  might  release  one  of  the  makers 
of  a  note,  the  act  not  amounting  to  a  devastavit.  In  deciding 
the  case,  this  court  said:  **The  only  restraint  upon  the  com- 
mon-law rights  and  powers  of  an  executor,  in  or  over  promis- 
sory notes  and  other  evidences  of  debts  belonging  to  the 
decedent's  estate,  is  impo^^ed,  not  by  statute  in  this  state, 
but  by  the  decisions  of  this  court."  Section  2454,  Bums' 
Rev.  St.  1901,  provides  that  **Every  executor  and  adminis- 
trator shall  proceed  with  diligence  to  collect  the  debts  and 
demands  due  the  estate  of  the  deceased,"  and  that,  ** where 
the  interests  of  the  estate  may  be  promoted  thereby, 
the  court,  or  judge  thereof  in  vacation,  may  order  the 
executor  or  administrator  to  compound  debts."  Sec- 
tion 2456  of  our  statutes  is  as  follows:  "  Where 
any  debtor  of  a  deceased  person  shall  be  unable  to 
pay  the  whole  or  any  part  of  the  demand  or  claim  of  such  per- 
son, or  is  insolvent  or  in  doubtful  circumstances,  or  where  any 
legal  or  equitable  defense  is  alleged  against  such  debtor  or 
claim,  the  executor  or  administrator,  with  the  approbation  of 
the  proper  circuit  court,  or  judge  thereof  in  vacation,  may 
compound  with  such  debtor,  and  give  him  a  discharge, 
upon  receiving  the  avails  agreed  upon  in  such  compounding 
or  upon  the  payment  of  the  same  being  sufficiently  secured." 
The  next  section  authorizes  executors  and  administrators, 
with  the  approbation  of  the  court,  to  "file"  such  debts  or 
demands  "in  said  court,  for  the  benefit  of  the  creditors,  heirs 
and  legatees  of  such  deceased."  If  the  demand  here  in  ques- 
tion were  within  the  description  of  the  class  of  demands 
mentioned  in  the  decedents*  act,  we  might  have  a  different  ques- 
tion to  deal  with.  But  the  provisions  of  said  act  do  not  apply 
to  the  compromise  of  a  demand  of  this  nature.  The  supposed 
restrictive  provisions  of  said  act  clearly  relate  to  debts  and 
demands  in  favor  of  the  estate  of  the  deceased.  The  right  of 
action  that  is  given  for  wrongfully  causing  the  death  of 
another  is  regarded,  not  as  a  continuation  of  the  right  of  the 
deceased,  but  as  a  new  cause  of  action  existing  in  favor  of  the 
beneficiaries  mentioned  in  the  statute.  Burns  v.  Railroad 
Co.,  113  Ind.  169,  15  N.  E.  230;  Hilliker  v.  Railroad  Co.,  152 
Ind.  86.  52  N.  E.  607;  Railroad  Co.  v.  Hosea,  152  Ind.  412, 
53  N.  E.  419;  Malott  V.  Shimer,  153  Ind.  35,  54  N.  E.  loi,  74 
Am.  St.  Rep.  278.  As  said  in  Railway  Co.  v.  Goodykoontz, 
119  Ind.  Ill,  113,  21   N.  E.  472,    12  Am.  St.  Rep.  371:    '^We 
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gave  her  the  legal  right  to  control  the  prosecution  and  dis- 
position of  the  suit,  as  an  administrator  has  in  other  cases. 
Whether  the  children,  who,  with  herself,  were  interested  in 
the  distribution  of  whatever  damages  might  have  been 
recovered,  can  call  her  to  account  for  any  error  of  judgment 
she  may  have  committed  in  making  this  settlement,  is  a  ques- 
tion to  be  decided  when  they  make  the  attempt."  This  rul- 
ing was  followed  in  Washington  v.  Railway  Co.,  136  111.  49, 
26  N.  E.  653;  Mclntyre  v.  Sholty,  139  111.  171,  29  N.  E.  43; 
Express  Co.  v.  O'Donnell,  88  111.  App.  459.  In  the  carefully 
considered  case  of  Parker  v.  Steamboat  Co.,  17  R.  I.  376,  22 
Atl.  284,  23  Atl.  102,  14  L.  R:  A.  414,  33  Am.  St.  Rep.  869,  a 
like  conclusion  was  reached.  Under  the  Tennessee  statute 
the  widow  has  the  right  to  sue,  but  the  recovery  is  for  the 
benefit  of  the  children  as  well,  as  held  in  one  of  the  earlier 
cases  in  that  state.  Under  such  circumstances  her  power  to 
compromise,  even  over  the  objection  of  the  children,  has  been 
a  number  of  times  affirmed.  Greenlee  v.  Railroad  Co.,  5  Lea, 
418;  Stephens  V.  Railway  Co.,  10  Lea,  448;  Holder  v.  Rail- 
road Co.,  92  Tenn.  141,  20  S.  W.  537,  36  Am.  St.  Rep.  77.  In 
the  case  last  cited,  where  the  children  brought  a  somewhat 
anomalous  action  to  recover  against  the  original  defendant 
their  share  of  the  money  due  under  a  compromise,  where  the 
money  had  been  paid  to  the  widow,  the  court,  after  referring 
to  the  earlier  decisions  in  that  state  affirming  the  right  of  the 
widow  to  compromise,  said:  **Her  power  to  compromise  the 
statutory  right  of  action  carried  with  it,  as  a  necessary  conse- 
quence, a  right  on  her  part  to  receive  for  them  the  whole  sum 
stipulated  in  the  compromise.  If  the  fact  that  the  statute 
confers  upon  the  widow  the  first  right  to  sue  authorizes  her 
to  fix  by  agreement  the  aggregate  amount  to  be  paid  by  the 
wrongdoer  to  her  and  the  children,  it  also  authorizes  her  to 
receive  that  amount  for  herself  and  them.  Her  bona  fide 
compromise  binds  the  children,  and  her  bona  fide  receipt  of 
the  money  paid  under  the  compromise  likewise,  and  for  the 
same  reason,  binds  them. "  In  Mississippi,  under  a  statute 
substantially  like  the  Tennessee  statute,  a  widow  made  an 
agreement  to  compromise  a  pending  suit  to  recover  for  the 
wrongful  killing  of  her  deceased  husband.  Her  right  so  to  do 
was  challenged  in  Cotton-Mill  Co.  v,  Mullins.  67  Miss.  672,  7 
South.  542,  where  the  supreme  court  of  that  state  said :  **The 
widow  alone  had  the  right  of  action,  and  she  had  a  right  to 
accept  and  discharge  the  defendant."  In  Cogswell  v.  Rail- 
road Co.,  68  N.  H.  192,  195,  44  Atl.  293,  295,  the  court,  after 
pointing  out  the  common-law  authority  of  executors  and 
administrators  to  compromise,  said:  **An  administrator  in 
very  many  similar  cases  is  appointed  for  the  express  purpose 
of  bringing  suit.  The  plaintiff,  having  the  power  to  enforce 
this  claim,  may  properly  release  it.  Indeed,  where  there  is 
no  want  of  good  faith  in  giving  a  release,  it  is  difficult  to  see 
how  any  question  of  authority  can   arise.     The  fact  that  this 
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is  not  a  common-law  action  does  not  affect  the  right  of  the 
administrator  to  compromise  the  claim,  acting  in  good  faith. 
In  this,  as  in  all  other  actions  prosecuted  by  him  in  his 
capacity  as  administrator,  he  is  the  sole  trustee  for  all  persons 
interested  in  the  suit." 

A  very  full  and  satisfactory  discussion  of  the  subject  under 
consideration  is  found  in  Foot  v.  Railway  Co.,  8i  Minn.  493, 
84  N.  W.  342,  52  L.  R.  A.  354,  83  Am.  St.  Rep.'395,  where  the 
question  is  discussed  from  the  standpoint  of  the  executor  or 
administrator  being  a  statutory,  trustee.  In  that  case  the 
action  was  brought  for  damages  under  the  statute;  there  was 
an  answer  of  compromise,  and  a  reply  that  the  compromise 
pleaded  was  made  without  the  knowledge  or  consent  of  the 
next  of  kin,  and  without  the  knowledge  or  consent  of  the 
probate  court;  that  such  settlement  had  never  been  ratified 
or  confirmed  by  the  next  of  kin  or  the  court,  and  that  the 
administratrix  had  never  rendered  any  account  of  the  money 
so  received,  but  had  converted  the  same  to  her  own  use.  A 
demurrer  was  sustained  to  this  reply,  and  in  passing  on  the 
ruling  the  court  said:  **It  will  be  noticed  that  the  reply  does 
not  attack  the  settlement  pleaded  in  the  answer  upon  the 
p-ound  that  it  was  procured  through  fraud  or  misrepresenta- 
tion. The  only  issue  raised  by  the  reply  is  that  the  former 
administratrix,  Ellen  Planning,  had  no  authority  to  make  the 
settlement.  The  demurrer,  therefore,  raises  the  question 
whether,  under  Gen.  St.  1894,  §  5913,  the  personal  represen- 
tative of  the  deceased  person  has  power,  without  the  assent  of 
the  next  of  kin  and  the  probate  court,  to  compromise  a  claim 
for  damages.  The  right  of  action  given  under  this  statute  is 
exclusively  for  the  benefit  of  the  widow  and  next  of  kin,  upon 
the  theory  that  they  have  a  pecuniary  interest  in  the  life  of 
the  deceased,  and  the  object  of  the  statute  is  to  compensate 
them  for  such  loss.  *  *  *  Neither  does  it  follow  that  no 
compromise  or  settlement  could  be  made  by  the  trustee  either 
before  or  after  commencing  the  action.  If  the  personal  rep- 
resentative is  the  trustee  of  the  parties  to  be  benefited,  for  the 
purpose  of  commencing  the  suit,  it  must  follow  that  he  is 
their  trustee  for  all  purposes  in  connection  with  the  action. 
Upon  him  devolves  the  responsibility  of  selecting  counsel,  col- 
lecting evidence,  and  incurring  the  expenses  of  a  trial. 
Someone  must  determine  the  advisability  of  accepting  a 
verdict  as  final,  either  because  adverse  or  inadequate. 
Airain,  for  the  same  reason,  if  the  nature  of  the  evidence 
attainable  and  the  circumstances  of  the  case  should  lead  the 
personal  representative  to  the  conclusion  that  the  chances  of 
recovery  would  be  slight,  and  that  a  compromise  would  be 
desirable  without  commencing  the  action,  he  has  the  same 
authority  to  effect  a  settlement  before  as  after  actually  serving 
the  summons.  The  statute  contemplates  that  the  entire 
matter  of  enforcing  the  claim  and  of  collecting  the  money 
shall  be  in  the  personal  representative,    not   only  for  the  pro- 
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tection  of  the  defendant,  but  also  in  order  that  there  may  be  a 
responsible  party  to  take  charge  of  the  interests  of  those  to  be 
benefited.  The  law  assumes  that  the  court  will  appoint  a 
trustee  who  is  suitable  for  the  purpose.  If  experience  shows 
that  incompetent  persons  are  often  selected,  and  that  they 
are  liable  to  be  imposed  upon  in  the  way  of  being  drawn  into 
unwarranted  compromises,  it  is  a  subject  which  properly 
commands  the  attention  of  the  legislature.  As  the  statute 
stands,  its  meaning  is  clear,  and  there  is  no  call  for  a  con- 
sideration of  the  common  law  upon  the  question.*'  In  addi- 
tion to  the  above  authorities,  we  cite  Tiff.  Death  Wrongf. 
Act,  §  125;  II  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  926-930. 

A  painstaking  search  justifies  us  in  stating  that  there  is  no 
authority  that  denies  to  executors  or  administrators,  acting  as 
plaintiffs  in  suits  to  recover  for  wrongful  death,  the  power  to 
make  compromises.  Where  the  contract  is  not  infected  with 
fraud  or  other  vice  or  infirmity,  such  remedy  as  the  benefi- 
ciaries may  have  to  objectionable  settlements  must  be  sought 
on  the  probate  side  of  the  court.  In  Yelton  v.  Railroad  Co., 
134  Ind.  414,  33  N.  E.  629,  21  L.  R.  A.  158,  where  the  ques- 
tion involved  was  as  to  the  power  of  the  beneficiary  to  com- 
promise a  claim  for  the  death  of  her  husband,  there  was  a 
dictum  to  the  effect  that  an  executor  or  administrator  could 
not  settle.     The  language  mentioned  is  now  disapproved. 

In  proceeding  to  a  consideration  of  the  evidence,  it  is  im- 
portant to  note,  as  before  stated,  that  the  issues  based  on  the 
second  paragraph  of  answer  were  limited  to  replies  of  general 
denial  and  no  consideration.  On  this  branch  of  the  case 
counsel  for  appellee  contend  that  there  was  no  proof  that 
^* Flora  J.  Gipe,  Admrx.,''  whose  name  was  attached  to  the 
instrument  of  release,  was  Flora  J.  Gipe,  administratrix  of  the 
estate  of  Sylvester  H.  Gipe,  deceased.  The  argument  is 
made  that  Flora  J.  Gipe  may  have  been  the  administratrix  of 
a  number  of  other  estates.  While  the  administratrix  was  in 
no  wise  bound  by  the  agreement  made  by  her  decedent  in  bis 
application  before  referred  to,  yet  when  we  find  that  the  in- 
strument of  release  refers  back  to  the  application  of  the 
deceased,  and  that  it  was  provided  in  said  application  that  the 
legal  representatives  of  the  applicant  would  execute  any  such 
further  instrument  as  might  be  necessary  to  evidence  the  re- 
lease of  the  claim  for  damages  on  account  of  the  death  of  the 
applicant,  it  can  only  be  inferred  that  the  signature,  "Flora 
J.  Gipe,  Admrx.,"  standing  as  it  does  in  contradistinction  to 
the  signature,  "Flora  J.  Gipe,"  was  intended  to  evidence  the 
assent  of  appellant  to  the  provisions  of  said  agreement. 

With  reference  to  the  claim  that  there  was  no  consideration 
moving  to  the  administratrix,  appellee's  counsel  contend: 
( I )  That  the  contract  of  decedent  entitled  his  wife  upon  his 
death  to  receive  $750  as  benefits,  and  that  therefore  the  relief 
department  only  paid  what  it  was  legally  bound  to  pay  to 
Flora  J.  Gipe  in  her  personal  capacity:  (2)  that  the  evidence 
does  not  show  that  the  administratrix   used   or  accounted  for 
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f  the  money  paid.  With  reference  to  said  first  con- 
appellee's  counsel,  the  argument  is  faulty  in  that  it 
on  the  assumption  that  the  widow  had  an  absolute 
e  relief  fund.  The  widow  did  not  have  the  right  to 
ion  of  the  relief  fund  while  the  administratrix  of 
prosecuted  or  was  entitled  to  assert  a  cause  of 
the  death  of  decedent.  As  pointed  out  in  Railroad 
sre,  supra,  and  Railroad  Co.  v.  Hosea,  supra,  it 
where  both  claims  could  not  be  enforced.  If, 
the  benefit  of  the  contract  was  to  be  obtained,  it 
■ary  that  the  right  to  assert  a  cause  of  action  under 
s  should  be  released.  It  will  be  observed  that  there 
lO  attempt  to  rescind  the  contract.  The  release  is 
rm,  but,  in  view  of  the  fact  that  the  execution  of  the 
damages  for  the  death  was  a  condition  precedent  to 
t  from  the  relief  fund,  we  think,  unless  as  beneficiary 
had  some  valid  collateral  agreement,  as  between 
T  children,  as  to  theextentofherright  to  participate 
:eeds,  that  the  signing  of  the  release  as  adminis- 
ald  operate  to  charge  her  in  that  capacity  with  the 
the  proceeds.  As  beneficiary,  she  would  not  be 
arbitrarily  determine  what  portion,  if  any,  of  the 
if  the  trust  she  would  pay  over  to  that  account,  and, 
uld  be  definitely  determined  under  a  given  state  of 
was  the  extent  of  her  hability  as  administratrix, 
receipt  of  the  money  in  both  capacities  did  not 
live  a  waste  of  the  trust.  We  do  not  think,  there- 
as  the  case  is  presented  the  appellant  can  be  said 
een  a  party  to  a  devastavit.  Recurring  to  the 
mnd  of  objection  that  appellee's  counsel  urge,  it 
id  that  it  is  not  necessary  that  the  administratrix 
ve  actually  used  or  accounted  for  any  part  of  the 
d,  because  she  must  account  for  her  doings  on  the 
ie  of  the  court  that  appointed  her  as  administratrix. 
ecessary  to  decide  whether  the  release  was  con- 
its  character,  within  the  case  of  Stewart  v.  Rail- 
141  Ind.  55,  40  N.  E.  67.  If  therelease  was  a  mere 
would  be  at  least  evidence,  and,  in  the  absence  of 
evidence,  should  have  been  given  its  just  effect. 
I  case  where  the  representative  in  the  action  has, 
isideration,  released  the  claims  of  all  beneficiaries, 
:  absence  of  a  further  assault  than  was  made  under 
and  evidence  in  this  case,  we  hold  that  her  action 
all  rights  that  were  subsidiary  to  that  of  the  plain- 
Hows  that  the  court  below  erred  in  refusing  to  in- 
jury to  find  for  appellant,  and  in  submitting  to  the 
lestion  as  to  whether  the  second  paragraph  of  reply 
nd  paragraph  of  answer  was  made  out  upon  the  evi- 
ther  questions  are  discussed  by  counsel,  but  it 
mecessary  to  decide  them. 

it   reversed,  with  a  direction  to  the  trial  court  to 
pellant's  motion  for  a  new  trial. 
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{Circuit  Court  of  Appeals^  Ninth  Circuity  October  6, 1902.) 

[119  Fed.  Rep.  288.] 

Master  and  Servant — Defective  Railroad  Cars — Assumed  Risk.* 

It  is  the  duty  of  a  railroad  company,  which  it  owes  to  its  employees, 
as  well  as  to  the  public*  to  use  reasonable  care  to  see  that  the  cars 
used  on  its  road  are  in  good  order  and  fit  for  the  purposes  for  which 
they  are  intended;  and  an  employee  has  the  right  to  rely  upon  the 
performance  of  this  duty,  and  does  not  assume  the  risk  arising  from 
the  company's  neglect  to  perform  it. 

Same — Contributory  Negligence — Coupling  Cars. 

The  burden  of  proving  contributory  negligence  of  an  employee,  to 
defeat  recovery  for  his  injury,  rests  on  the  master;  and  it  must  be 
shown  not  only  that  he  was  negligent,  but  that  his  negligence  caused 
or  contributed  to  the  injury.  The  fact  that  a  brakeman,  killed  while 
attempting  to  couple  cars  on  a  side  track  which  was  on  a  curve,  was 
working  from  the  inside  of  the  curve,  does  not  warrant  an  instruction 
that  he  was  guilty  of  negligence,  as  a  matter  of  law, — much  less,  that 
he  was  guilty  of  contributory  negligence, — where  there  was  evidence 
that,  with  the  cars  to  be  coupled,  there  was  as  little  danger  on  the 
inside  as  on  the  outside. 

Same — Action  for  Death  of  Brakeman — Question  for  Jury. 

Plaintiff's  intestate,  while  employed  as  a  brakeman  by  defendant 
railroad  company,  was  killed  while  attempting  to  couple  two  cars  on 
a  side  track.  One  of  the  cars  was  equipped  with  an  old-style  Miller 
hook  coupler.  It  was  little  used,  and  when  used  was  coupled  to  cars 
having  link  and  pin  couplers;  but  it  was  not  blocked  to  hold  the  hook 
in  position,  as  customary  when  such  cars  are  so  used,  and  was  old 
and  not  in  good  repair.  The  other  car  had  also  an  old-style  skeleton 
link  and  pin  coupler,  not  generally  in  use,  and  the  coupling  between 
the  two  was  more  than  usually  dangerous.  Deceased  was  not  in- 
structed as  to  the  kind  of  couplers,  and,  so  far  as  appeared,  did  not 
know  the  kind  in  use  on  such  cars :  held,  that  defendant  was  negli- 
gent in  the  use  of  such  appliances,  and  that,  in  the  absence  of  con- 
clusive proof  of  contributory  negligence,  the  court  properly  refused 
to  direct  a  verdict  for  defendant. 

Appeal — Review — Refusal  of  Instructions. 

A  judgment  will  not  be  reversed  on  appeal  because  of  the  refusal 
of  instructions  requested,  where  the  record  does  not  contain  the  entire 
charge  given. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Oregon. 

To  clearly  understand  the  contentions  of  the  respective  par» 
ties,  and  the  opinion  of  the  court,  it  is  essential  to  outline  the 
substance  of  the  testimony  given  at  the  trial.  The  testimony 
shows  that  the  deceased  went  to  work  for  the  railway  com- 
pany as  brakeman  on  its  Burke-Wallace  Branch  about  three 
weeks  prior  to  his  death;  that  he  was  a  competent,  skillful 
brakeman;  that  the  train  crew  consisted  of  Chattin,  as  con- 
ductor, the  deceased,  and  Chester,  as  brakeman ;  that  on  the 
morning  of  March  13,  1899,  deceased  and  Chester  were,  pur- 

*See  foot-note  appended  to  Texas  &  P.  Ry.  Co.  v,  Allen  (C.  C.  A.), 
4  R.  R.  R.  37,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  37. 

As  to  the  duty  of  railroad  companies,  as  employers,  to  fnmish 
safe  foreign  cars,  see  note  appended  to  Budge  v.  Morgan's  L.  Sl  T. 
R.  Sl  S.  S.  Co.  (La. ),  4  R.  R.  R.  440,  27  Am.  &  Eng.  R.  Cas.,  N.  S.»  440. 
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t  to  Chattin's  orders,  engaged  in  the  Wallace  yards  in 
ing  up  the  train  that  was  to  leave  for  Burke ;  that  Chattin 

them  to  get  a  certain  box  car  off  of  a  yard  track  called 
'Nine-Mile  Track,"  and  put  it  in  the  train  behind  coach 
which  was  the   passenger   coach   regularly   used  on  that 

that  in  front  of  said  box  car  on  the  nine-mile  track  was 
h  645 :  another  coach  was  standing  on  the  adjoining  house 
t;  to  get  said  box  car  in  its  proper  place  in  the  train, 
ased  and  Chester  had  to  first  move  the  coach  on  the 
e  track,  to  throw  the  switch,  and  get  in  over  the  frog  to 
line-mile  track,  and  then  couple   onto   and   move   coach 

that  deceased  and  Chester  were  doing  the  coupling  and 
:hing  and  braking  required  in  the  making  up  of  the  train ; 

Chattin  did  not  get  over  to  where  they  had  been  working 
1  after  the  deceased  was  injured,  and  just  as  he  died;  that 
ased  and  Chester  were  proceeding  in  the  right  way  to 
iaid  box  car,  when,  in  the  act  of  coupling  coach  417  onto 
h  64s,  for  the  purpose  of  moving  the  latter  and  getting  at 
jox  car,  deceased  was  injured;  that,  immediately  before 
at  the  time  of  the  injury,  Chester  was  on  top  of  the  box 
or  the  purpose  of  letting  off  the  brake  thereon,  and  said 
e  was  not  to  be  let  off,  nor  Chester  leave  the  top  of  the 
car,  until  deceased  had  coupled  417  to  645,  and  also 
lied  the  other  end  of  645  to  the  box  car,  and  then  Chester 
to  release  the  brakes  on  the  box  car;  that  the  coupler  on 
mdo{4i7  was  a  skeleton  drawbar,  made  of  malleable 
,  and  riveted  together;  this  skeleton  drawbar  was  an  old- 
:  link  and  pin  coupler,  the  first  one  that  was   ever   gotten 

and  was  unhandy  and  dangerous,  and,  in  making  a 
•ling  between    it  and   any   other  coupler,  a   link   and  two 

would  have  to  be  used;  that  this  skeleton  drawbar  on  417 
different  from,  and  more  dangerous  and  inconvenient  to 
than,  the  ordinary  style  of  skeleton  drawbars;  that  645 
an  extra  coach,  not  used  regularly;  that  it  was   equipped 

Miller  hooks  on  both  ends;  that  it  was  the  only  car  used 
he  Burke  Branch  that  was  equipped  with  Miller  hooks; 
the  Miller  hook  was  an  old-style  coupler,  de- 
ed and  intended  for  passenger  coaches,  to  be  used 
matically  with  another  Miller  hook,  and  at  the  time 
le  injury  was  not  in  general  use;  that  more  modern 
'Hiatic  couplers  had  been  in  general  and  successful  use  on 
1  passenger  coaches  and  on  freight  cars  for  some  time  be- 

the  deceased  was  injured;  that  the  head  of  the  Miller 
i  is  hook-shaped;  that  the  coupler  has  a  long  shank,  which 

and  has  considerable  play  and  lateral  motion  in  a  carry- 
iron;  that  this  play  and  motion  allow  the  sloping  sides  of 
heads,  as  ^wo  Miller  hooks  come  together,  to  slip  by  each 
T  until  the  hooks  pass,  when,  by  the  action  of  a  large 
O'  spring  back  of  the  carrying  iron,  the  hooks  are  forced 
grip  together,  and  thus  an  automatic  coupling  is  effected ; 

a  Miller  hook  will  only  couple  automatically  with  another 
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Miller  hook;  that,  to  couple  it  to  anything  else, a  link  and  pin 
must  be  used ;  that  a  coupling  between  a  Miller  hook  and  a 
skeleton  drawbar  is  the  most  dangerous  and  difficult  coupling 
known  to  trainmen;  that  a  coupling  could  be  much  more 
easily  effected  between  a  Miller  hook  and  skeleton  drawbar 
of  the  ordinary  style  than  between  the  particular  Miller  hook 
and  the  particular  skeleton  drawbar  that  were  actually  used 
on^ coaches  645  and  417;  that  the  employees  on  the  Wallace- 
Burke  Branch  had,  prior  to  the  employment  of  deceased, 
complained  to  the  railway  officers  of  the  danger  of  making 
couplings  between  Miller  hooks  and  skeleton  drawbars,  and 
had  requested  the  removal  of  the  objectionable  equipment ; 
that  the  lateral  motion  of  the  Miller  hooks  could  be  prevented 
by  putting  blocks  and  wedges  in  the  carrying  iron  or  stirrup 
that  holds  the  Miller  hook;  that  when  thus  blocked  the  space 
where  the  Miller  hook  would  otherwise  move  from  side  to  side 
in  the  carrying  iron  is  filled  in  with  the  block  that  is  strapped 
or  bolted  there,  which  prevents  the  Miller  hook  from  shoving 
over ;  that  it  was  customary  and  usual  to  block  Miller  hooks 
when  they  were  habitually  used  in  making  link  and  pin  coup- 
lings; that  the  Miller  hook  on  645  was  not  blocked  in  any 
way,  and  was  used  in  nothing  but  link  and  pin  coupling;  that 
in  the  ordinary  performance  of  the  duty  of  coupling  cars  a 
brakeman  could  not  observe  whether  or  not  a  Miller  hook  was 
blocked ;  that,  owing  to  the  infrequent  use  of  645,  the  train 
crew  were  seldom  called  on  to  make  a  coupling  between  a 
Miller  hook  and  skeleton  drawbar,  and  deceased  had  not 
attempted,  so  far  as  known,  to  make  such  a  coupling  during 
his  employment  by  the  railway  company;  that  deceased  ivas 
never  warned  by  defendant,  or  any  of  its  officers  or  employees, 
of  the  danger  of  making  a  coupling  between  a  Miller  hook  and 
skeleton  drawbar ;  that  the  proper  and  the  safest  way  to  make 
the  coupling  between  the  Miller  hook  on  645  and  skeleton 
drawbar  on  417  was  to  first  put  the  link  in  the  skeleton  draw- 
bar (417  being  the  moving  car),  and  then  guide  such  link  by 
hand  into  the  Miller  hook  on  645;  that  deceased  had 
endeavored  to  make  the  coupling  in  that  way ;  that  an  ex- 
amination made  immediately  after  the  injury  disclosed  the 
fact  that  the  ends  or  heads  of  the  two  couplers  had  slipped  by 
each  other  so  that  the  Miller  hook  was  slipped  in  behind  the 
lip  of  the  skeleton  drawbar,  thereby  allowing  the  platforms  of 
the  two  coaches  to  come  much  closer  together  than  they 
should  come;  that  attached  to  the  platforms  of  417  and  645 
were  iron  buffer  plates,  with  springs  attached  to  the  back 
thereof,  the  object  and  purpose  of  which  was  to  take  up  the 
slack  and  prevent  the  cars  coming  together  with  a  jar;  that 
the  buffers  were  not  designed  or  intended  to  keep  the  couplers 
far  enough  apart  to  prevent  a  man  who  was  coupling  them 
together  for  being  squeezed  to  death ;  that  there  were  no 
bumpers  or  deadwood  or  anything  else  on  said  coaches  which 
would   prevent  such  a  result,    or  which  would,  in  the  event  of 
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issing  each  other,  keep  the  platforms  further 
e  thickness  of  those  bumpers, — about  three  , 
le  coaches  were  on  a  curve  at  the  time  of  thg 
iceased  was  making  the  coupling  from  the  in-. 
ve;  that  an  ordinary  Hnk  and  pin  coupling  can 
lily  and  safely  on  a  curve  as  on  a  tangent;  that 
:  are  ordinarily  and  generally  coupled  from  the 
curve,  because  ordinarily  the  trainmen  can- 
outside,  and  can  from  the  inside,  see  and 
to  the  engine;  that  the  coupling  between 
,  which  deceased  was  making,  could  be 
le  from  the  inside  as  from  the  outside  of 
t  deceased  was  compelled  to  make  the  par- 
g  from  the  inside  of  the  curve,  because  he  could 
engineer  from  the  outside  of  the  curve,  for  two 
ly,  (0  the  cars  and  train  which  they  were  mak- 
n  the  way,  and  (2)  cars  on  the  house  track. 
fX  to  the  nine-mile  track  on  the  outer  side  of 
>d  so  close  to  the  nine-mile  track  at  the  place  of 
the  deceased  could  not  get  far  enough  away 
irside;  that  it  was  not  practicable  to  make  a 
sen  the  Miller  hook  and  skeleton  drawbar  with 
3  or  coupling  pin;  that  the  railway  company's 
ires  couplings  to  be  so  made  was  universally 
nd  no  attempt  was  ever  made  by  the  railway 
iforce  it. 

;up  and  Jas.  F.  McElroy,  for  plaintiR  in  error, 
pencer,  Dan  J.  Malarkey,  and  Carey  &  Mays, 
in  error. 

BERT  and  ROSS,  Circuit  Judges,  and  HAW- 
Judge. 

District  Judge,  after  making  the  foregoing  state- 
d  the  opinion  of  the  court. 

was  brought  by  the  administrator  of  the  estate 
1,  deceased,  under  the  provisions  of  the  Revised 
iho  of  1887  (section  4100),  to  recover  damages 
)f  John  Tynan,  which  occurred  while  he  was 
brakeman  by  the  railway  company,  and  engage 
to  couple  two  of  its  cars.  The  coupler  on  one 
s  a  Miller  hook,  and  the  coupler  on  the  other 
,  drawbar.  It  is  alleged  in  the  amended  com- 
;h  couplers  were  old,  and  not  adapted  to  each 
use;  that  they  were  faulty  in  construction,  out 
did  not  couple  automatically  by  impact;  that 
bumpers  or  deadwoods  or  other  contrivance  on 
cars  to  prevent  the  platforms  on  each  car  com- 
\  case  the  couplers  passed  each  other  in  attempt- 
coupling;  that  the  Miller  hook  was  not  blocked, 
led  so  as  to  prevent  or  reduce  the  lateral  motion 
ittempt  to  couple  it  with  a  skeleton  drawbar; 
ly  company  failed  to  warn  the  deceased   of  the 
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faulty  condition  and  character  of  the  coupler,  and  of  the  dan- 
ger that  would  accompany  the  act  of  making  the  coupling. 
The  answer  denies  these  allegations  of  the  complaint,  and, 
for  affirmative  defense,  alleges  that  when  the  deceased  applied 
to  it  for  employment  he  was  furnished  with  a  book  of  rules 
for  the  guidance  of  its  employees,  and  that  rule  25  provided 
that,  before  making  a  coupling,  employees  should  take  time 
to  examine  and  ascertain  the  style  and  condition  of  the  coup- 
ling to  be  made,  and  notified  them  that  couplings  cannot  be 
uniform  in  style,  size,  or  strength ;  that  the  deceased  at  the 
time  of  his  employment  represented  that  he  had  nine  years* 
experience  in  the  railroad  service,  and  promised  that  he  would 
comply  with  the  rules  and  regulations  of  the  company,  and 
would  discharge  the  duties  of  his  employment,  and  assume  the 
risks  thereof;  that  the  deceased  was  guilty. of  neglect  in  mak- 
ing the  coupling  from  the  inside  instead  of  the  outside  of  the 
curve;  that  the  deceased  was  guilty  of  negligence  in  making 
the  coupling  by  placing  the  link  in  the  skeleton  drawbar 
instead  of  in  the  Miller  hook;  that  the  cars  were  used  solely 
upon  the  Burke  Branch,  within  the  state  of  Idaho,  and  were 
not  used  in  interstate  commerce.  Upon  these  issues  the 
cause  was  tried  before  a  jury,  resulting  in  a  verdict  and  judg- 
ment in  favor  of  the  defendant  in  error. 

The  principal  error  assigned  is  that  the  court  erred  in  re- 
fusing to  give  the  following  instruction : 

**I  instruct  you,  gentlemen  of  the  jury,  that  it  will  be  your 
duty,  under  the  evidence  in  this  case,  and  the  law  governing 
the  same,  to  return  a  verdict  for  the  defendant,  and  I  hereby 
so  direct  you  to  do. ' ' 

A  careful  reading  of  the  entire  testimony  contained  in  the 
record,  a  portion  of  which  is  embodied  in  the  foregoing  state- 
ment of  facts,  has  convinced  us  that  the  court  did  not  err  in 
refusing  to  give  this  instruction. 

On  March  2,  1893,  congress  passed  **An  act  to  promote  the 
safety  of  employees  and  travelers  upon  railroads  by  com- 
pelling common  carriers  engaged  in  interstate  commerce  to 
equip  their  cars  with  automatic  couplers  and  continuous 
brakes."  27  Stat.  531  [U.  S.  Comp.  St.  1901,  p.  3174]. 
This  act  has  no  special  bearing  on  this  case,  except  in  so  far 
as  it  suggests  the  reasons  that  led  to  its  adoption.  It  is 
wholly  immaterial  whether  the  railway  company  was  or  was 
not  engaged  in  the  use  of  the  cars  in  question  in  the  business 
of  interstate  commerce,  and  we  shall  not  discuss  that  ques- 
tion. Prior  to  the  passage  of  this  act  there  had  been 
numerous  decisions  rendered  by  the  courts  of  this  country 
wherein  it  was  held  that  the  railroad  companies  were  guilty 
of  negligence  in  using  the  Miller  coupler  in  connection  with 
the  ordinary  link  and  pin  drawbars.  Russell  v.  Railway  Co., 
32  Minn.  230,  233,  20  N.  W.  147;  Hungerford  v.  Railway  Co., 
41  Minn.  444,  43  N.  W.  324;  Railway  Co.  v.  Garrett,  73  Tex. 
262,  13  S.  W.  62,  15   Am.    St.  Rep.    781;     Martin   v.  Railway 
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Co.,  94  Cal.  326,  329,  29  Pac.  645;  Southern  Pac.  Co.  v. 
Burke,  9  C.  C.  A.  229,  60  Fed.  704;  Smith  v.  Railway  Co., 
72  Hun,  545,  25  N.  Y.  Supp.  638.  These  cases  are  all  directly 
in  point  in  favor  of  the  ruling  of  the  court  below.  But  the 
present  case  is  much  stronger  in  its  facts  than  in  any  of  the 
cases  cited,  in  this:  that  in  the  present  case  it  is  shown  that 
there  was  no  blocking,  and  that  the  couplings  on  each  of  the 
cars  were  old  and  particularly  dangerous,  even  of  their  kind. 
The  facts  in  the  case  of  Railway  Co.  v.  Archibald,  170  U.  S. 
665.  666,  18  Sup.  Ct.  777,  42  L.  Ed.  1188,  closely  resemble  the 
facts  in  this  case.  It  was  there  held  that  it  is  the  duty  of  a 
railroad  company  to  use  reasonable  care  to  see  that  the  cars 
employed  on  its  road,  both  those  which  it  owns  and  those 
which  it  receives  from  other  roads,  are  in  good  order  and  fit 
for  the  purposes  for  which  they  are  intended,  and  this  duty  it 
owes  to  its  employees  as  well  as  to  the  public ;  that  an  em- 
ployee of  a  railroad  company  has  a  right  to  rely  upon  this  duty 
being  performed,  and,  while  in  entering  the  employment  he 
assumes  the  ordinary  risks  incident  to  the  business,  he  does  not 
assume  the  risk  arising  from  his  employer's  neglect  to  per- 
form the  duties  owing  to  him  with  respect  to  the  appliances 
furnished. 

In  the  light  of  the  testimony  and  of  these  decisions  (many 
others  might  be  cited  to  the  same  effect),  the  contention  of 
the  plaintiff  in  error  that  it  had  used  ordinary  and  reasonable 
care  in  procuring  and  using  proper  and  safe  appliances  for  the 
coupling  of  its  cars,  and  that  its  employee  John  Tynan, 
deceased,  had  assumed  all  the  risks,  and  was  himself  guilty  of 
contributory  negligence,  does  not  specially  commend  itself  to 
the  favorable  consideration  of  this  court.  Kohn  v.  McNulta, 
[47  U.  S.  238,  13  Sup.  Ct.  298,  37  L.  Ed.  150,  and  Southern 
Pac.  Co.  v.  Seley,  152  U.  S.  145,  154,  14  Sup.  Ct.  530,  38  L. 
Ed.  391,  upon  which  the  plaintiff  in  error  relies,  are  readily 
distinguishable  in  their  facts  from  the  case  at  bar.  The  party 
injured  had  in  the  one  case  seen  and  coupled  the  cars  there 
used,  and  in  the  other  well  knew  of  the  dangerous  appliances, 
without  complaining  of  their  use.  In  neither  case  was  it  pre- 
tended that  the  appliances  were  out  of  repair,  or  in  a 
defective  condition,  old,  or  unfit  for  use.  Every  case  depends 
upon  its  own  peculiar  facts.  The  burden  of  proving  con- 
tributory negligence  on  the  part  of  the  employee  is  always 
cast  upon  the  railroad  company,  and  the  general  rule  is  that 
it  must  not  only  appear  that  the  employee  was  negligent,  but 
it  must  also  be  shown  that  his  negligence  contributed  to  the 
injury.  Coasting  Co.  v.  Tolson,  139  U.  S.  551,  557,  11  Sup. 
^^-  ^53*  35  L-  Ed.  270,  and  authorities  there  cited;  Railway 
Co.  V.  Volk,  151  U.  S.  73,  77,  14  Sup.  Ct.  239,    38  L.  Ed.  78. 

Considerable  stress  is  laid  by  the  plaintiff  in  error  upon  the 
fact  that  the  deceased  was  negligent  in  attempting  to  make 
the  coupling  from  the  inside  of  the  curve.  It  is  always  easy 
to  say  that  the  injury   which  occurred    might   not    have  hap- 
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pened  if  the  injured  party  had  been  on  the  other  side  or  had 
used  other  methods  in  trying  to  make  the  coupling.  But  the 
question  to  be  determined  is  whether  or  not  he  was  guilty  of 
negligence  in  attempting  to  make  the  coupling  at  the  place, 
in  the  manner  and  under  the  circumstances  shown  by  the 
testimony.  There  was  testimony  in  this  case  tending  to  show 
that  the  coupling  could  have  been  made,  while  the  cars  were 
on  the  curve,  with  as  little  danger  on  the  inside  as  on  the 
outside.  The  reason  why  it  was  attempted  on  the  inside  is 
shown  by  the  existence  of  obstructions  which  prevented  the 
deceased  from  signaling  the  engineer  on  that  side  when  the 
coupling  was  made,  which  was  a  part  of  his  duty.  In  Bucklew 
V.  Railway  Co.,  64  Iowa,  603,  609,  21  N.  W.  103,  the  court 
said: 

*'The  engineer  occupies  one  side  of  the  locomotive,  and  the 
fireman  the  other.  The  usual  position  of  an  employee  desir- 
ing to  make  a  signal  for  the  purpose  of  controlling  the  move- 
ments of  a  train,  when  not  on  a  curve,  is  on  the  engineer's 
side.  In  the  present  case  the  plaintiff  was  on  the  fireman's 
side  when  he  gave  the  signal  to  stop  the  train.  It  is  claimed 
the  plaintiff  cannot  recover  because  he  was  not  in  his  proper 
place.  But  there  was  evidence  tending  to  show  that,  imme- 
diately prior  to  the  time  the  signal  was  given,  the  train  passed 
over  a  curve  in  the  track;  and  that  a  signal  given  while  the  train 
was  so  passing  from  the  enigneer's  side  could  not  have  been 
seen  by  him.  Now,  conceding  that  the  train  had  passed  a 
short  distance  beyond  the  curve,  we  cannot  say  that  the 
plaintiff  was  negligent  in  not  more  promptly  passing  to  the 
other  side  of  the  train  before  giving  the  signal." 

But  in  any  event  the  question  of  contributory  negligence 
under  the  testimony,  including  rule  25  of  the  railway  com- 
pany, was  one  of  fact,  for  the  jury  to  determine.  The  law  is 
well  settled  that  no  case  should  ever  be  withdrawn  from  the 
jury  unless  the  conclusion  necessarily  follows,  as  a  matter  of 
law,  that  no  recovery  could  be  had  upon  any  view  which  can 
properly  be  taken  of  the  facts  which  the  evidence  tends  to 
establish.  Railroad  Co.  v.  McDade,  13s  U.  S.  554,  571,  10 
Sup.  Ct.  1044,  34  L.  Ed.  235;  Railway  Co.  v.  Ives,  144  U.  S. 
408,  417,  12  Sup.  Ct.  679,  36  L.  Ed.  485,  and  authorities  there 
cited;  Railway  Co.  v.  Cox,  145  U.  S.  593,  606,  12  Sup.  Ct 
905,  36  L.  Ed.  829;  Gardner  v.  Railroad  Co.,  150  U.  S.  349, 
361,  14  Sup.  Ct.  140,  37  L.  Ed.  1 107. 

The  other  errors  assigned  relate  to  the  refusal  of  the  court 
to  give  instructions  to  the  jury  as  requested  by  the  railway 
company.  We  shall  not  review  these  instructions,  because  it 
would  be  impossible,  in  the  absence  of  the  whole  charge,  to 
decide  whether  or  not  the  court  erred  in  refusing  to  give  any 
of  the  requested  instructions.  The  record  does  not  contain 
the  entire  charge  of  the  court  to  the  jury.  It  does  show  that 
the  railway  company  took  exceptions  to  two  points  that  were 
contained  in  the  charge,  and  that  upon  both  of  these  points 
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the  exceptions  of  the  railway  company  were  allowed  by  the 
court.  For  aught  that  appears  from  the  record,  the  court,  of 
its  own  motion,  may  have  properly  instructed  the  jury  upon 
all  the  points  sought  to  be  raised  by  the  assignments  of  error. 
When  the  entire  charge  is  not  given  in  the  record,  it  is  the 
duty  of  the  appellate  courts  to  presume  that  the  requested  in- 
structions were  refused  because  substantially  given  in  the  gen- 
eral charge.  Scaife  v.  Land  Co.,  33  C.  C.  A.  47,  90  Fed.  238, 
246;  Case  v.  Hall,  36  C.  C.  A.  259,  94  Fed.  300,  302;  Myers  v. 
Sternheim,  38  C.  C.  A.  345,  97  Fed.  625 ;  Railway  Co.  v. 
Wineland,  42  C.  C.  A.  588,  102  Fed.  673,  676;  Insurance  Co. 
V.  Payne,  45  C.  C.  A.  193,  105  Fed.  172,  176;  Reagan  v.  Aiken, 
138  U.  S.  109,  113,  II  Sup.  Ct.  283,  34  L.  Ed.  892;  Andrews 
V.  U.  S.,  162  U.  S.  420,  424,  16  Sup.  Ct.  798,  40  L.  Ed.  1023. 
In  Myers  v.  Sternheim,  supra,  this  court  said: 
"The  only  other  point  relied  upon  by  the  plaintiff  in  error 
arose  out  of  exceptions  to  the  charge  of  the  court,  but  a  ref- 
erence to  the  record  shows  affirmatively  that  the  plaintiff  in 
error  has  brought  up  only  a  part  of  the  court's  charge,  and 
there  is  nothing  to  indicate  that  the  omitted  portion  had  no 
bearing  upon  the  point  made.  Under  such  circumstances, 
we  would  not  be  justified  in  reversing  the  judgment,  even  if, 
in  the  portion  of  the  charge  brought  here,  error  appeared, 
since,  in  the  portions  of  the  charge  omitted,  the  error,  if  any, 
may  have  been  corrected.** 

The  judgment  of  the  circuit  court  is  affirmed,  with   interest 
and  costs. 


Brooks  v,  Louisville  &  N.  R.  Co. 

{.Court  of  Appeals  of  Kentucky^  Jan,  15^  190,^,) 

[71  8.  W.  Rep.  507.] 

Injury  to  Employee — Negligence — Presumption.* 

Negligence  of  the  master  is  not  presumed,  but  must  be  shown ;  so 
it  is  not  enough  that,  while  plaintiff  was  propelling  a  hand  car,  the 
lever  broke,  but  it  must  be  shown  there  was  a  defect,  and  that  it  was 
or  ought  to  have  been  known  to  defendant. 

Contributory  Negligence — Pleading. 

Failure  to  reply  to  an  answer  pleading  contributory  negligence  en- 
titles defendant  to  a  peremptory  instruction. 

Appeal  from  circuit  court,  Washington  county. 

**Not  to  be  officially  reported.** 

Action  by  Daniel  Brooks  against  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  for  defendant.  Plaintiff 
appeals.     Affirmed. 

J.  H.  Thurman  and  J.  W.  S.  Clements,  for  appellant. 
\V.  C.  McChord,  Edward   \V.  Hines,  and   B.    D.   Warfield, 
for  appellee. 

*As  to  whether  a  presumption  of  negligence  arises  from  a  mere 
proof  of  injury  to  an  employee,  see  Wright  v»  Southern  Ry.  Co.  (N. 
Car.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  158,  and  foot-note. 
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PAYNTER,  J.  The  appellant  was  a  member  of  a  section 
gang  in  charge  of  one  Savage  as  foreman.  At  the  close  of  the 
day,  as  was  customary,  the  foreman,  together  with  his  force, 
boarded  a  hand  car  for  the  toolhouse,  and  when  they  were 
ready  to  start  the  section  foreman  told  them  to  "bear  down/* 
which  meant  to  go  in  a  hurry.  While  proceeding  at  the  rate 
of  about  eight  miles  per  hour,  the  **  short  lever"  broke,  which 
threw  the  appellant  in  front  of  the  hand  car,  which 
ran  over  him,  with  the  result  that  one  of  his  legs 
was  broken  in  two  places.  He  was  one  of  the  men 
propelling  the  car,  with  his  back  toward  the  coarse 
that  the  car  was  going.  In  making  this  statement  the  evi- 
dence offered  by  the  appellee  is  not  considered,  because,  at 
the  conclusion  of  plaintiff's  testimony  a  motion  was  made  for 
peremptory  instruction,  which  was  refused  by  the  court.  As 
the  appellee's  evidence  did  not  strengthen  the  case  attempted 
to  be  stated  by  the  appellant,  the  court,  at  the  conclusion  of 
all  of  the  testimony,  gave  a  peremptory  instruction  to  the 
jury  to  find  for  the  appellee,  which  was  accordingly  done. 

The  first  question  arising  is,  did  the  plaintiff  offer  testimony 
sufficient  to  authorize  the  court  to  submit  the  question  of  neg- 
ligence to  the  jury.?  It  is  the  duty  of  a  master  to  furnish  his 
servant  tools  that  are  reasonably  safe  for  his  use.  He  does 
not  warrant  that  there  is  no  defect  in  them,  nor  does  the  con- 
tract imply  such  warranty.  The  master  is  not  liable  for 
defects  in  the  tools  which  he  furnishes  the  servant  for  use  in 
his  service,  .unless  he,  or  those  intrusted  by  him  with  the 
selection  or  inspection  of  such  tools,  had  notice  of  such 
defects,  or  could  have  discovered  them  by  the  use  of  ordinary 
care  in  the  selection  or  inspection  of  them.  This  doctrine 
has  been  repeatedly  enunciated  by  this  court.  In  order  to 
have  made  out  a  case  of  negligence  against  the  appellee,  it 
was  essential  that  appellant  should  have  shown  that  there 
was  a  defect  in  the  part  of  the  machinery  which  broke,  and 
which  caused  it  to  break,  and  that  the  foreman  knew  it,  or,  bj' 
the  exercise  of  ordinary  care,  could  have  discovered  it.  The 
case  seems  to  have  been  tried  in  the  lower  court  upon  the  idea 
that  a  case  had  been  made  out  for  the  jury  when  the  evidence 
showed  that  appellant  was  in  the  employ  of  the  appellee,  and 
that  he  was  in  the  discharge  of  a  duty  when  the  lever  broke 
and  threw  him  under  the  car.  It  is  urged  in  the  brief  of  coun- 
sel for  appellant  that  the  law  presumes  negligence  from  the 
state  of  facts  proven  in  this  case.  To  support  his  contention 
he  cites  a  certain  line  of  cases  which  it  is  not  necessarj'  here 
to  analyze.  When  a  servant  is  injijred  he  does  not  show  him- 
self entitled  to  recover  by  showing  that  he  is  injured  while  in 
the  discharge  of  a  duty,  but  he,  is  required  to  produce  some 
evidence  tending  to  show  that  it  was  caused  by  the  negligence 
of  the  master,  or  some  one  representing  him.  Hughes  v. 
Railroad  Co.,  91  Ky.  526,  16  S.  W.  275;  12  Am.  &  Eng.  R. 
Cas.,  N.  S.,  560;  Wintuska's  Adm'r  v.  Railroad  Co.  (Ky.)  20 
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^  8i9-  It  has  been  the  uniform  rule  of  this  court,  in  so 
s  it  has  made  an  announcement  on  the  question,  that  in 
:tion  of  a  servant  against  the  master  negligence  cannot  be 
umed,  but  must  be  proven.  While  we  recognize  the  cor- 
less  of  the  rule  enunciated  in  Ward  v.  Railroad  Co.  (Ky.) 
.  W.  2,  i8  Am.  &  Eng.  R.  Cas.,  N.  S.,  689,  still  the  appli- 
)D  of  the  rule  would  not,  on  the  state  of  facts  in  this  case, 
le  the  appellant  to  recover.  That  case  does  not  decide 
the  master  warrants  that  the  implement  or  machinery  or 
with  which  he  may  supply  the  servant  for  the  performance 
e  labor  undertaken  shall  be  absolutely  safe,  nor  does  it 
ie  that  it  is  not  necessary  for  the  plaintiff  to  show  that 
;  was  a  defect  in  the  machinery  of  which  the  defendant 
aware,  or  might  have  been  aware  by  the  exercise  of 
lary  care.  It  simply  holds  that  in  a  case  like  that  the 
int  may  rely  upon  the  superior  judgment  of  his  foreman, 
was  not  required  to  exercise  his  own  judgment  as  to  the 
y  of  the  hand  car.  We  are  of  the  opinion  that  the  appel- 
failed  to  make  out  a  case  for  the  jury,  because  he  failed 
low  that  there  was  a  defect  in  the  hand  car  known  to  .the 
nan,  or  one  which  he  could  have  discovered  by  the  exer- 
of  reasonable  care. 

lere  is  another  reason  why  the  court  properly  gave  a 
mptory  instruction.  The  defendant  filed  an  amended 
■er,  in  which  contributory  negligence  was  pleaded,  and 
ilaintift  failed  to  reply  to  it.  This  entitled  the  defendant 
peremptory  instruction.  White  v.  Railroad  Co.  (Ky.) 
,  W.  219;  Railroad  Co.  v.  Mayfield  (Ky.)  35  S.  W.  924; 
road  Co.  v.  Nail  (Ky.)  51  S.  W.  168. 
)r  the  foregoing  reasoas  the  judgment  is  affirmed. 


Roberts  et  al.  v.  Port  Blakely  Mill  Co. 

{Si-preme   Court  0/  ifasAingioa,  Sept.  77,  igoi.) 

[70  Pac.  Rep.  111.] 

V  to  Employ**— Noniuit. 

n«nit  in  an  action  (or  death  of  a  conductor  of  a   logging    train, 

derailment  thereof,  the  negligence  alleged  being  failure  to  pro- 
Mfe  and  suitable  cara,  in  that  the  flanges  on  the  car  wheels  had 
me  worn,  and  contained  flavra  discoverable  bj  reasonable  in- 
lion,  and  that  one  or  more  of  the  flanges  broke,  causing  the  de- 
aent,  is  properlj  denied, —plaintiff's  evidence   showing  the  train 

loaded  aa  usual  and  traveling  at  the  usual  speed;  that  the 
t  iras  not  out  of  order;  that  flanges  on  some  of  the  car  wheela 
:  too  thin  to  be  safe,  and  had  flaws  in    them,    and    broke    at    the 

of  the  accident;  tliat  such  condition  of  the  flanges   makes  a  car 

fe  and  dangerous,  especially  when   rounding-  a  curve,  as  was  the 
I  when  the  accident  occurred;  and    that   a    reasonable   and  ordi- 
'    inspection    would    have    discovered  the  defects;    and  no  other 
e  of  the  accident  being  shown  or  intimated  by  the  evidence. 
•—Evidence— Pieces  of  Broken  Car  Whoel. 
here  a  witness  testifies  that,  just  after  a  train    was   derailed,    he 

tbe  car  wheels  with  the   flanges   broken  off,    and  saw   and   ex- 
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amined  pieces  of  broken  flanges,  and  that  they  had  flaws  in  them 
and  were  thin,  and  that  he  piled  up  the  pieces,  and  that  six  months 
afterwards  he  went  back  to  the  place  of  the  accident,  and  near  there 
found  a  piece  of  a  broken  flange,  which,  though  he  cannot  identify 
it  as  one  he  saw  at  the  time  of  the  accident,  appears  like  some  he 
then  saw,  the  piece  is  admissible  in  evidence,  both  as  illustrative  of 
the  pieces  witness  saw  at  the  time  of  the  accident,  and  also  for  the 
jury  to  determine  whether  it  was  one  of  such  pieces. 

!!••  Qests. 

As  part  of  the  res  gestae  of  the  wreck  of  a  train  from  alleged  de- 
fective flanges  of  car  wheels,  declarations  of  the  general  superin- 
tendent, who  had  direction  and  management  of  the  railroad,  made 
while  examining  the  wreck,  soon  after  his  arrival  at  the  scene  thereof, 
three  hours  after  it  occurred,  that  if  the  company  used  any  more 
wheels  of  such  make  he  would  not  work  any  longer  for  it,  and  that 
he  could  not  be  putting  new  wheels  under  the  cars  all  the  time,  is 
admissible  against  the  company. 
Burden  of  Proof— Inatruction. 

The  bracketed  words  in  an  instruction:  *'The  burden  is  on  plain- 
tiffs to  establish  that  the  death  was  caused  by  defendant* s  nei^li- 
gence,  [and  if  you  find  that  his  death  was  not  due  to  the  negligence 
of  the  defendant,  then  you  need  consider  nothing  further,  as  your 
verdict  in  that  case  must  be  for  defendant.]  The  negligence  of  de- 
fendant must  be  established  by  a  preponderance  of  the  evidence,*' — 
are  not  ground  for  reversal,  as  shifting  the  burden  of  proof  to  defend- 
ant ;  the  intent  of  the  whole  instruction  being  clearly  expressed  that 
the  burden  is  on  plaintiffs  to  prove  negligence. 

Negligence — Instructions. 

A  requested  instruction  defining  negligence  in  general  terms  need 
not  be  given,  where  the  jury  are  correctly  instructed  on  the  specific 
negligence  under  consideration. 

Same — Same. 

The  instructions  given  having  repeatedly  told  the  jury  that  the 
burden  was  on  plaintiffs  to  establish  negligence,  and  being  such  as 
to  impress  on  the  minds  of  the  jury  that  they  must  find  by  a  pre- 
ponderance of  the  evidence  that  defendant  was  negligent,  and  that 
this  negligence  caused  the  injury,  refusal  of  an  instruction  that 
negligence  is  never  presumed  is  not  error. 

Evidence. 

Though  there  is  some  circumstantial  evidence  in  a  case,  yet,  the 
case  not  resting  on  it,  an  instruction  concerning  circumstantial  evi- 
dence may  be  refused. 

Appeal  from  superior  court,  Mason  county;  Mason  Irwin, 
Judge. 

Action  by  Dora  Roberts,  in  her  own  right,  and  others, 
minors,  by  her  as  their  guardian,  against  the  Port  Blakely 
Mill  Company,  a  corporation.  Judgment  for  plaintiffs. 
Defendant  appeals.     Affirmed. 

S.  P.  Richardson  and  Preston,  Carr  &  Gilman,  for  appel- 
lant. 
Troy  &  Falknor,  for  respondents. 

MOUNT,  J.  The  respondent  Dora  Roberts  is  the  widow, 
and  Lillie  Roberts  and  Hiram  Roberts  are  the  minor  children, 
of  Warren  Roberts,  deceased.  In  his  lifetime  Warren  Roberts 
was  in  the  employ  of  the  appellant  as  a  conductor  on  a  logging 
railroad  operated  by  it  in  Mason  county,  in  this  state.  This 
road  was  a  standard-gauge  railroad,   equipped  with  standard 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

Roberts  v.  Port  Blakely  Mill  Co 


405 


locomotive  and  with  logging  trucks,  and  was  operated  for  the 
purposes  of  transporting  saw  logs  from  the  forest  where  they 
were  cut  to  tide  water.  The  road  consisted  of  three  sections, 
^the  first  section  extending  from  the  forest  where  the  logs 
were  cut  to  a  station  called  ** Matlock";  the  second,  from 
Matlock  to  a  station  called  **26"  ;  and  the  third  from  26  to  a 
station  called  *'New  Kamikhie,"  at  tide  water.  On  the  15th 
day  of  October,  1900,  the  said  Roberts  had  charge  of  a  train 
which  was  running  from  26  to  New  Kamilchie.  This  train 
consisted  of  a  locomotive  and  17  cars  of  logging  trucks,  loaded 
with  saw  logs.  The  train,  which  was  running  at  the  usual 
rate  of  speed,  in  rounding  a  curve  was  derailed,  and  Roberts 
was  thrown  from  his  position  on  the  train  to  the  ground  and 
instantly  killed.  This  suit  was  brought  by  his  widow  and 
minor  children  to  recover  damages  for  the  loss  of  the  husband 
and  father;  it  being  claimed  that  the  train  was  derailed 
through  the  negligence  of  the  defendant  in  faihng  to  provide 
safe  and  suitable  cars  in  this:  that  the  flanges  upon  the 
wheels  of  the  cars  had  become  worn,  and  contained  flaws 
which  could  have  been  discovered  by  reasonable  inspection, 
and  that  one  or  more  of  these  flanges  broke,  causing  the  train 
to  leave  the  track,  thereby  causing  the  death  of  Warren 
Roberts.  The  cause  was  tried  before  the  lower  court  and  a 
iur\\  A  verdict  was  rendered  in  favor  of  the  plaintiffs  for  the 
sum  of  $4,000.  From  a  judgment  on  the  verdict,  defendant 
appeals.  Errors  of  the  trial  court  are  alleged  substantially  as 
fellows:  (i)  In  denying  defendant's  motion  for  a  nonsuit  at 
the  close  of  plaintiffs'  evidence;  (2)  in  denying  plaintiffs* 
motion  for  a  new  trial;  (3)  in  admitting  in  evidence  a  broken 
pit^ce  of  flange  picked  up  at  the  place  of  the  accident  several 
months  thereafter;  (4)  in  admitting  in  evidence  the  statement 
of  George  Tew,  defendant's  superintendent,  made  three  or  four 
hours  after  the  accident;  (5)  in  instructions  given  to  the  jury; 
^nd  (6)  in  refusing  to  give  to  the  jury  certain  instructions  re- 
quested by  defendant. 

I.  We  think  the  motion  for  a  nonsuit  was  properly  denied. 
T  he  plaintiffs*  evidence  showed  that  the  train  was  loaded  as 
nsual,  and  was  traveling  at  the  usual  rate  of  speed,  and  that 
the  track  was  not  out  of  order.  It  also  shows  that  flanges  on 
^ome  of  the  car  wheels  were  too  thin  to  be  safe,  and  had  flaws 
in  them,  and  that  they  broke  at  the  time  of  the  accident,  and 
1*  ft  marks  and  indentations  on  the  rails  where  the  cars  left  the 
track;  that  such  condition  of  the  flanges  make  a  car  unsafe 
and  dangerous,  especially  when  rounding  a  curve;  that  a 
rf-asonable  and  ordinary  inspection  would  have  discovered  the 
df-fect;  and  that  the  wreck  occurred  while  rounding  a  curve. 
Here  was  sufficient  cause  for  the  accident.  Conditions  existed 
which  rendered  the  operation  of  the  train  dangerous.  The 
train  was  being  properly  operated.  When  the  defective  wheels 
struck  the  curve,  they  gave  way  and  left  the  rail.  It  was  the 
natural  result.     No  other  cause  of  the  accident  was  shown  or 
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intimated  by  plaintiffs'  evidence,  nor  in  the  subsequent  evi- 
dence of  appellant.  This  court  said,  in  Walker  v.  McNeill, 
17  Wash.  582,  50  Pac.  518:  '^Whenever  a  car  or  train  leaves 
the  track,  it  proves  that  either  the  track  or  machinery,  or 
some  portion  thereof,  is  not  in  a  proper  condition,  or  that  the 
machinery  is  not  properly  operated."  '  The  evidence  here 
showed  that  the  track  was  in  order ;  that  the  train  was  prop- 
erly operated ;  that  the  machinery  was  defective,  and  was 
liable  to,  and  did,  leave  the  track  upon  a  curve ;  and  that  a 
reasonable  inspection  would  have  discovered  the  defect. 
There  was  but  one  cause  shown  for  the  accident,  and  for  that 
cause  the  defendant  is  liable.  It  is  argued  by  appellant  that 
the  entire  case  is  on^  of  surmises  and  conjectures,  that  the 
accident  may  have  been  caused  by  a  rock  or  obstruction  on 
the  track  or  the  letting  off  the  brakes  before  the  accident,  or 
that  there  was  some  latent  defect  which  no  inspection  could 
have  discovered,  or  that  a  sound  and  sufKcient  wheel  broke 
or  left  the  rail;  and  the  rule  is  invoked  that  '* where  the  evi- 
dence establishes  to  a  certainty  that  the  accident  resulted  from 
one  or  two  or  more  causes,  for  one  or  more  of  which  the 
defendant  would  be  responsible,  and  for  one  or  more  of  which 
he  would  not  be  responsible,  a  verdict  for  the  plaintiffs  cannot 
be  sustained."  The  trouble  with  this  position  is  that  the 
evidence  does  not  show,  nor  is  there  any  attempt  to  show, 
any  other  cause  than  the  one  above  named.  We  think  the 
rule  laid  down  by  the  court  in  Walker  v.  McNeill,  supra,  is 
conclusive  in  this  case.  In  Walker  v.  McNeill  the  ties  of  the 
roadbed  were  rotten,  and  when  the  derailed  wheels  struck 
them  they  broke  in  two.  They  were  so  decayed  that  they 
would  not  hold  spikes,  and  the  rails  spread.  In  the  case  at 
bar  the  flanges  of  the  car  wheels  were  worn  and  dangerous. 
They  contained  flaws,  and,  when  rounding  a  curve,  were  liable 
to,  and  did,  leave  the  track.  There  is  no  distinction  in  prin- 
ciple between  the  two  cases.  The  same  argument  used  in  this 
case  for  a  reversal  would  have  been  applicable  in  that  case. 
It  does  not  apply  to  either  for  the  same  reason,  viz.,  that  there 
was  but  one  cause  shown  for  the  accident,  and  for  that  cause 
defendant  was  liable. 

2.  The  argument  in  support  of  the  error  assigned  in  deny- 
ing the  motion  for  a  new  trial  is  based  upon  the  evidence  of 
defendant.  Defendant's  witnesses  testified  in  substance  that 
the  car  wheels  used  were  of  approved  and  standard  man- 
ufacture ;  that  the  cars  were  regularly  and  frequently  inspected, 
and  no  defects  were  found ;  that  all  the  flanges  used  were  of 
sufficient  strength;  that  the  wheels  broken  in  the  wreck  were 
sound  and  free  from  flaws ;  that  the  deceased  conductor  had 
full  charge  of  the  road  and  appliances  on  his  run ;  that  it  was 
a  part  of  his  duty  to  look  after  the  cars  and  keep  them  in 
order.  The  effect  of  this  evidence  was  to  negative  the  evi- 
dence of  the  plaintiffs,  and,  if  true,  it  shows  contributory  neg- 
ligence on  the  part  of  the  deceased.     This  made  a  question 
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ict  for  the  jury.  After  a  careful  reading  of  all  the  evi- 
:e,  we  think  there  was  sufficient  contradictory  evidence  on 
he  points  named  to  go  to  the  jury,  and  it  was  for  the  jury 
^eigh  the  same  and  determine  the  truth. 

The  court  permitted  plaintiffs  to  introduce  in  evidence  a 
e  o!  broken  flange  picked  up  at  the  place  of  the  wreck 
e  six  months  after  it  occurred.  One  of  the  witnesses,  who 
a  brakeman  on  the  train  at  the  time  of  the  wreck,  testified 
itantially  that  when  the   wreck  occurred  he  was  on   the 

end  of  the  train;  that  he  jumped  o0,  and  in  a  few 
utes  thereafter  went  forward  to  the  place  where  the 
;ked  cars  where  piled  up ;  that  he  saw  and  examined  sev- 
pieces  of  broken  flange;  that  these  broken  pieces  had 
s  in  them  and  were  thin ;  that  he  saw  the  wheels  with  the 
jes  broken  off;  that  he  piled  up  the  pieces;  that  about  six 
iths  afterwards  he  went  back  to  the  place  of  the  wreck 
I  one  of  the  plaintiffs'  attorneys,  and  near  where  the  wreck 
irred  picked  up  the  piece  offered  in  evidence.  He  was 
able  to  identify  this  particular  piece  "as  one  which  he  had 
I  there  at  the  time  of  the  wreck,  but  said:  "It  was  very 
lar  to  that  in  size  and  heft.  •  *  •  There  were  some 
;er,  and  some  shorter,  and  some  broken  in  different  ways. 
*  Q,  Were  there  some  that  appeared  to  be  like  this? 
Ifes,  sir  "  We  think,  under  this  evidence,  that  the  piece 
lajige  was  entitled  to  go  to  the  jury,  as  the  court  in 
litting  it  said,  "for  what  it  was  worth"  ;  that  is,  the  jury 
a  right  to  determine  whether  it  was  or  was  not  a  piece  of 
inge  which  was  broken  from  a  car  wheel  at  the  time  of  the 
:k.  State  v.  Gushing,  17  Wash.  544,  558.  50  Pac.  513; 
ir  V,  Railroad  Co.,  72  N.  Y.  607.  Furthermore,  we  think 
piece  exhibited  was  competent  as  illustrative  of  the  pieces 
:h  he  had  examined  at  the  time  of  the  accident,  upon  the 
ciple  that  a  drawing  or  model  or  photograph  is  admissible 
xplain  oral  evidence,  in  order  that  the  jury  may  under- 
d  and  apply  the  oral   evidence   in   connection  therewith. 

Two  of  plaintiffs'  witnesses  were  permitted  over  defend- 
s  objection  to  testify  to  certain  statements  made  by 
irge  Tew,  who  was  general  superintendent  and  had  the 
ction  and  management  of  the  railroad.  Mr.  Tew  arrived 
he  scene  of  the  wreck  about  three  hours  after  it  occurred. 
n  after  his  arrival  he  was  examining  the  same.  One  of 
witnesses  testified:  "I  heard  him  say—  He  w*  looking 
he  flanges,  and  he  said,  if  the  company  used  any  more 
oma  wheels,  he  would  not  work  any  longer  for  them." 
)ther  testified  that  Mr.  Tew  at  the  same  time  and  place 
I:  "This  puts  me  in  a  devil  of  a  fix,  and  I  can't  be 
ting  new  wheels  under  the  cars  all  the  time."  We  think 
ie  declarations  were  admissible,   under  the  rule  stated  by 

Jones  in  the  Law  of  Evidence  (section  360),  a  part  of 
ich  is  as  follows :  "On  the  same  principle  reports  to  the 
leral  manager  of  a  railway   company   concerning   the   cir- 
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cumstances  and  results  of  an  accident,  and  also  as  to  who 
was  to  blame  therefor,  made  by  the  superintendent  and  con- 
ductor several  days  after  the  event,  are  incompetent.  But, 
as  we  have  already  pointed  out,  there  is  a  class  of  cases 
in  which  the  rule  that  the  declaration  must  be  contempo- 
raneous with  the  act  is  construed  less  strictly,  and  in  which 
such  declarations  are  admitted,  although  not  technically  con- 
temporaneous, if  they  are  spontaneous  and  tend  to  explain 
the  transaction,  and  if  so  slight  an  interval  of  time  has  elapsed 
as  to  render  premeditation  improbable.  Accordingly  in 
numerous  cases  the  declarations  of  employees  and  agents, 
made  soon  after  an  accident,  have  been  received  as  part  of  the 
res  gestae."  Mechem,  Ag.  §  715;  McKelvey,  Ev.  p.  280; 
I  Tayl.  Ev.  p.  519;  Keyser  v.  Railway  Co.,  66  Mich.  390,  33 
N.  W.  867;  Hooker  v.  Railway  Co.,  76  Wis.  542,  44  N.  W. 
1085;  O'Connor  V.  Railway  Co.,  27  Minn.  166,  6  N.  W.  481, 
38  Am.  Rep.  288;  Railway  Co.  v.  Stein,  133  Ind.  2j;4,  255,  31 
N.  E.  180,  32  N.  E.  831,  19  L.  R.  A.  733;  Mining  Syndicate 
&  Co.  V.  Rogers,  11  Colo.  6,  16  Pac.  719,  7  Am.  St.  Rep. 
198;  People  V.  Vernon,  35  Cal.  49,  95  Am.  Dec.  49;  Hall  v. 
Insurance  Co.,  23  Wash.  610,  63  Pac.  505,  51  L.  R.  A.  288. 
The  declarations  of  Mr.  Tew  were  not  the  narration  of  a  past 
event,  but  were  the  natural  declarations  growing  out  of  the 
event,  and  were  so  nearly  contemporaneous  with  the  accident 
as  to  be  held  to  be  in  the  presence  of  it,  and  were  made  under 
such  circumstances  as  necessarily  to  exclude  the  idea  of 
design  or  deliberation.  They  were  made  by  one  having  the 
control  and  management  of  the  road.  Under  these  circum- 
stances we  think  the  declarations  were  admissible. 

5.  The  court  instructed  the  jury  as  follows:  **The  burden 
is  upon  the  plaintiffs  to  establish  that  the  death  of  the 
deceased  was  caused  by  the  negligence  of  the  defendant;  and, 
if  you  find  that  his  death  was  not  due  to  the  negligence  of  the 
defendant,  then  you  need  consider  nothing  further,  as  your 
verdict  in  that  case  must  be  for  the  defendant.  The  negli- 
gence of  the  defendant  company  must  be  established  by  a 
preponderance  of  the  evidence;  and  by  a  preponderance  of 
the  evidence  is  not  meant  the  greatest  number  of  witnesses, 
but  it  means  the  evidence  which  is  most  convincing  to  your 
minds."  It  is  argued  that  the  sentence,  ** And,  if  you  find 
that  his  death  was  not  due  to  the  negligence  of  the  defend- 
ant, then  you  need  consider  nothing  further,  as  your  verdict 
in  that  case  must  be  for  the  defendant,"  was  contradictory 
of  the  rest  of  the  instruction,  and  shifted  the  burden  of  proof 
to  the  defendant.  But  the  whole  instruction  must  be  con- 
strued together.  So  construed,  it  was  not  error.  It  is  true 
that  this  sentence  is  not  technically  correct;  but  this  error  is 
not  of  moment,  especially  when  the  intent  of  the  whole  is 
clearly  expressed  that  the  burden  is  upon  the  plaintiffs  to 
prove  negligence.  This  court  has  frequently  held  that  where 
an   isolated  portion  of  an  instruction,  standing  alone,  may  be 
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lically  erroneous,  yet  if  the  whole  instruction,  taken 
ther,   fairly  states  the  law,  it  will  be  upheld.     Seattle 

Electric  Light  &  Motor  Co.  v.  City  of  Seattle,  6  Wash. 
32    Pac.   1058;  Duggan   v.  Boom   Co.,   6  Wash.    593,   34 

157,  36  Am.  St.  Rep.  182;  McQuillan  v.  City  of  Seattle, 
'ash.  600,  43    Pac.  893;  State  v.  Surry,  23   Wash.  655,63 

557;  Henry  v.  Railway  Co.,  24  Wash.  246,  64  Pac.  137; 
;r  V.  Dumon,  24  Wash.  648,  64  Pac.  804. 

It  is  alleged  as  error  that  the  court  refused  to  give  instnic- 
numbered  2  as  requested  by  defendant.  This  instruction 
led  negligence  in  general  terms,  as  "that  said  defendant 
©mething  or  omitted  to  do  something  which  an  ordinarily 
ent  person  under  such  circumstances  would  not  have  done 
mitted  to  do" ;  but  the  court  specifically  instructed  the 
as  to  the  duty  of  the  company  to  provide  reasonably  safe 
and  wheels,  and  to  make  reasonable  inspection  thereof, 
also  that  if  the  jury  found,  by  a  preponderance  of  the  evi- 
;e,  that  the  death  of  deceased  was  caused  by  any  defects 
le  cars  or  wheels,  and  that  such  defects  could  have  been 
jvered  by  reasonable  inspection,  and  that  defendant  failed 
Lake  such  inspection,  it  was  liable.  We  think  this  -was 
;ient,  and  that  it  was  not  necessary  to  give  a  general 
lition  of  negligence,  where  the  jury  are  correctly  instructed 
1  the  specific  negligence  under  consideration. 

is  also  alleged  as  error  that  the  court  refused  to  give 
ruction  No.  14  reqnested  by  defendant.  This  instruction 
I  the  effect  that  negligence  is  never  presumed,  but  must 
lys  be  proven,  and  that  it  was  not  the  duty  of  the  defend- 
to  explain  how  the  accident  occurred,  or  to   show  that  it 

not  negligent.  In  the  instructions  given  the  court  re- 
edly  told  the  jury  that  the  burden  was  upon  the  plaintifis 
stablish  negligence,  and,  while  the  court  did  not  specifically 
i  that  it  was  not  the  duty  of  the  defendant  to  explain  how 
accident  occurred,  yet  we  think,  in  view  of  the  instruc- 
s  impressing  it  upon  the  minds  of  the  jury  that  they  must 

by  a  preponderance  of  the   evidence  that  the  defendant 

negligent  and  that  this   negligence  caused  the   injury,  it 

not  error  to  omit  the  requested  instruction. 

is  complained  that  the  court  refused  to  give  an  instruc- 
requested  concerning  circumstantial  evidence.  While 
e  was  some  circumstantial  evidence  in  the  case,  the  case, 
■  e  have  seen,  did  not  rest  upon  this  evidence,  and  for  that 
ion  it  was  not  error  to  refuse  it. 

he  errors  assigned  as  10,  11,  and  r2  have  reference  to 
ructions  to  the  effect  that,  if  the  jury  find  that  the  acci- 
t  occurred  by  reason  of  a  defective  car  wheel,  still  the  jury 
it  find  that  the  defect  was  one  which  was  known,  or  ought 
ave  been  known,  to  the  defendant,  and  that   if  the   defect 

latent,   or  if   the  wheel  was   of  standard  manufacture  and 

kind  proven  safe,  even  though  it  contained  a  flaw  which 
Id  not  have  been   discovered   by   proper  carefulness,  then 
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the  defendant  would  not  be  liable.  Upon  these  questions  the 
court  told  the  jury:  **If,  therefore,  you  find  from  a  pre- 
ponderance of  the  evidence  that  the  accident  which  caused  the 
death  of  the  deceased  was  due  to  any  defect  in  any  wheel  or 
wheels  of  defendant's  cars,  by  the  flanges  being  worn  down 
too  thin,  or  to  any  flaw  or  break  in  the  flanges,  and  that  such 
defect,  if  any  existed,  could  have  been  discovered  by  rea- 
sonably careful  inspection  of  the  wheels,  and  that  defendant 
failed  to  make  such  inspection,  then  your  verdict  should  be  for 
the  plaintifls.  *  *  *  The  company  is  not  required  to 
guard  against  defects  which  cannot  be  discovered  by  reasonable 
care,  but  they  are  required  to  discover  defects  which  can  be 
disclosed  by  reasonably  careful  inspection.  *  *  *  The 
master  is  bound  to  use  appliances  which  are  not  defective  in 
construction;  but,  as  between  him  and  his  employees,  he  is 
not  bound  to  use  such  as  are  of  the  best  or  most  approved 
description.  If  they  are  such  as  are  in  general  use,  that  is  all 
that  is  required.  The  employer  is  bound  to  furnish  machinery 
and  appliances  that  are  of  ordinary  character  and  of  reasonable 
safety.  Whatever  is  according  to  the  general,  usual,  and  ordi- 
nary.course  adopted  by  those  in  the  same  business  is  reason- 
ably safe  within  the  meaning  of  the  law."  We  think  these 
instructions  as  given  covered  the  instructions  requested,  and 
were  as  favorable  to  the  defendant  as  it  was  entitled  to.  Upon 
the  whole,  we  think  the  instructions  given  fairly  stated  the 
law  of  the  case,  and  that  there  was  no  substantial  error  in  the 
trial. 

The  judgment  will  therefore  be  afiirmed. 

REAVIS,    C.    J.,   and  FULLERTON,   DUNBAR,    HAD- 
LEY,  WHITE,  and  ANDERS,  JJ.,  concur. 


Elmore  v.  Seaboard  Air  Line  Ry.  Co. 

{Supreme  Couri  of  North  Carolina,  Dec.  i8,  i^i.) 

[42  8.  E.  Rep.  969.] 

Coupling  Cars- Defective  Couplers— Contributory  Negligence. 

A  self-coupler  was  defective,  in  that  a  link  was  missing.  A  l>rake- 
man  opened  the  lip  of  the  coupler,  which  restored  it  to  its  usefulness, 
and  then,  just  as  the  cars  were  coming  together,  kicked  the  bumper 
of  the  approaching  car,  which  had  a  lateral  play,  and  was  not  in  the 
center,  and  which  he  testified  he  had  to  kick  to  make  the  coupling: 
?ieldn  that  the  injury  to  his  foot,  crushed  between  the  couplers,  was 
not  caused  by  a  defective  coupler,  but  by  his  contributory  negligence. 

Clark  and  Douglas,  JJ.,  dissenting. 

On  rehearing.     Granted,  and  new  trial  allowed. 
For  former  report,  see  41  S.  E.  786. 

Allen  &  Dortch  and  Isaac  F.  Dortch,  for  plaintiff. 
Day  &  Bell,  J.  B.  Batchelor,  T.  B.  Womack,  and  Shepherd 
&  Shepherd,  for  petitioner. 
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MONTGOMERY,  J.     The  plaintiff's  own   testimony  upon 
the  question  of  the  defendant's  negligence  is   not  consistent, 
it  seems  to  us,  with  the   allegations  of  the  complaint ;  and  it 
also  seems  to  us  that  his  honor,  in  the  charge,  had  some  diffi- 
culty in  understanding  what  the  contention  of  the  plaintiff  was 
as  to  the  proximate  cause  of  the  plaintiff's  hurt.     In  the  com- 
plaint, as  it  was  first  drawn  and  filed,  the  plaintiff  alleged  that 
the  defendant  was   in   September,  1900,  operating  a   train  of 
cars  on  its  line  of  railway  between   Wilmington   and   Hamlet 
with  the  couplers   on   the   train   of   cars   out   of  repair   and 
defective  *'to  such  an  extent   that   the   cars   in  said  train  and 
other  cars  belonging  to  the  defendant  at  Clarkton,  which  were 
to  be  made  a  part  of  said  train,  could  not  be  coupled   without 
going  between  said  cars;  that   on  that   date   there   were  four 
cars   upon   the   side     track   at   Clarkton,    and     as  the   train 
approached  that  place   it  was   uncoupled,    leaving  the  cab  on 
the  main  track  below  the   beginning   of   the   side   track,  the 
balance  of  the  cars   being  carried   along   the  main  track  to  a 
place  above  the  other  end  of  the  side  track."     The  remaining 
portion  of  the  complaint  was  as  follows:     **(3)  That   plaintiff 
was  ordered  by  the   conductor   in  charge  of  said  train,  whose 
orders  the  plaintiff  was  bound  to  obey,  to  remain  near  the  cars 
on  the  main  track   below  said  side  track,  for  the  purpose  of 
coupling  those  cars   to  the  cars   upon  the  side  track;  and  the 
said  cars  upon  the  side  track   were   put  in  motion  by  defend- 
ant, and  were  negligently   permitted   to   roll   very  rapidly  by 
means  of  what  is  known  as  *  kicking'  cars  along  said  side  track 
and  on  the  main  track,  and  negligently  and  violently  to  come 
in  contract  with  the  cars  on  the  main  track,  where  the  plain- 
tiff was.     (4)  That  at  the  said  time  and  place   the  defendant 
negli^^ently  permitted  ^he  coupler  attached  to  the  cars  on  said 
side  track  to  remain  out  of  repair,  so  that   the  lip  was  closed, 
which  made  it  necessary  for  plaintiff  to  go  between  said   cars 
in  order  to  couple  the  same.     {5)  That  on  said   day,    at   said 
town  of  Clarkton,  while  the  plaintiff  was  endeavoring  to  per- 
form the  order  of  said  conductor  and  while  he  was  coupling 
said  cars,  he  was  greatly  injured  and  damaged  by  reason  of  the 
negligence  of  defendant  as  herein  set  forth,  and  by  other  acts 
of  negligence.     His  foot   was  crushed  to  such  an  extent  that 
his  big  toe  and  a  part  of  his  foot  had   to   be   amputated.     He 
suffered  great  physical  and  mental  pain  and  anguish,  and  was 
compelled  to   incur  great   expense,  was  disabled    from  work, 
and  has   been    permanently     injured,    to    his   great   damage 
$10,000."     The   complaint     was     afterwards     amended,    the 
amendment  consisting  of   the  allegation  that  the   conductor 
well  knew  that  the  order  to  couple   the  cars  could  not  be  per- 
formed without  going  between  them  on  account  of  the  condi- 
tion of  the  cars,  and  the  further  allegation   that   the   plaintiff 
w'as  in  no  fault  on  his  part.     It  is   to  be   seen   from   the  com- 
plaint, then,    that  the   allegation  as  to  defective  couplers  on 
the  train  beJFore  it  was   uncoupled  at  the  siding  was  a  general 
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allegation,  bearing  no  more  particularly  on  the  cab  than  on 
any  of  the  freight  cirs  which  composed  the  train;  while  it 
appears  from  the  fourth  allegation  of  the  complaint  that  the 
coupler  attached  to  the  car  on  the  side  track,  which  car  was 
to  be  shoved  back  and  coupled  with  the  cab,  was  the  par- 
ticular car  equipped  with  the  defective  coupler.  And  yet  on 
the  trial  that  particular  car  and  coupler  disappeared  prac- 
tically from  the  case,  and  the  plaintiff's  whole  testimony  was 
in  respect  to  an  alleged  defect  in  the  coupler  on  the  cab. 

It  is  stated  in  the  case  on  appeal  that  all  of  the  evidence  was 
sent  up,  and,  after  a  careful  perusal  of  it,  it  seems  evident 
from  the  plaintiff's  testimony  (and  that  without  being  con- 
fused by  the  cross-examination)  that  he  was  uncertain  where 
to  fix  the  negligence  of  the  defendant;  i.  e.,  whether  his  hurt 
was  caused  from  trying  to  remedy  the  defective  coupler  on  the 
cab,  or  that  on  the  freight  car,  or  both.  By  the  amendment 
of  the  complaint  he  alleged  in  a  general  way  that  the  con- 
ductor knew  that  the  coupling  could  not  be  made  without 
going  between  the  cars  on  account  of  the  condition  of  the 
cars.  He  did  not  allege  that  the  conductor  knew  that  there 
was  any  defect  in  the  coupler  on  the  cab,  or  in  that  on  the 
particular  freight  car  which  was  to  be  attached  to  the  cab. 
On  his  examination  as  a  witness,  however,  he  said  that  Capt. 
Byrd,  the  conductor,  knew  that  the  coupler  on  the  cab  was 
out  of  fix  to  the  extent  that  the  link  or  chain  was  gone — miss- 
ing. The  coupler  was  a  standard  automatic  coupler,  such  a 
one  as  is  required  by  law  to  be  attached  to  cars ;  and  the  only 
defect  in  the  one  on  the  cab  was  the  missing  link;  and,  as  we 
have  seen,  the  plaintiff  said  that  the  conductor  knew  that  link 
was  missing  when  he  ordered  the  plaintiff  to  go  to  the  cab  and 
make  the  coupling  when  the  cars  on  the  siding  should  be 
pushed  back  against  it.  The  only  effect  of  the  missing  link 
was  that  it  rendered  it  necessary,  in  order  to  produce  a  coup- 
ling of  the  cars,  that  the  lip  of  the  coupler  should  be  opened 
by  the  hand ;  and  as  the  plaintiff  testified  that  he  was  ordered 
to  make  the  coupling,  and  that  the  conductor  knew  that  the 
link  was  missing,  let  us  assume  that  he  was  authorized  under 
the  order  to  go  to  the  car  and  open  the  lip.  He  did  that,  and 
when  it  was  done  the  coupler  was  in  as  good  condition  for 
coupling  as  if  the  link  had  not  been  missing  in  the  first  place. 
That  is  to  be  emphasized,  for  there  is  no  evidence,  not  even 
in  the  plaintiff's  own  testimony,  to  the  effect  that  the  coupler 
had  any  other  defect  about  it.  We  know  he  said  that  the 
bumper  was  turned  towards  him,  and  was  not  in  the  center, 
and  that  he  had  to  kick  it  to  get  it  into  the  center  to  make  the 
coupling  with  the  approaching  freight  car;  but  all  that  is 
mere  opinion  evidence.  The  fact  still  remained  that  there 
was  no  other  defect  except  the  missing  link.  This  court,  in 
Greenlee  v.  Railway  Co.,  122  N.  C.  977,  30  S.  E.  115,  11  Am. 
&  Eng.  R.  Cas.,  N.  S.,  41;,  decided  that  it  was  the  duty  of  rail- 
road companies  in  this  state   to   equip  their  cars  with  self- 


/OL  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S        413 
Elmore  v.  Seaboard  Air  Line  R7.  Co 

and  by  act  of  congress  all  cars  that  are  operated  in 
i  commerce  are  required  to  be  so  equipped;  and  it 
em  to  almost  border  on  the  absurd  for  this  court  to 
we  can  have  no  common  knowledge  of  what  a  self- 
i,  or  that  we  will  receive  as  evidence  that  a  self-coupler 
ve  simply  because  the  bumper  is  not  exactly  in  the 
We  know  it  must  be  to  some  extent  movable  so  as 
it  to  curves  of  the  track,  and  no  greater  mobility  was 
r  the  plaintiff  than  that.  When  the  plaintiff,  there- 
.  opened  the  lip  of  the  coupler  on  the  cab  in  the  man-. 
ibed  by  himself,  he  had  discharged  the  order  which 
I  given  him  by  the  conductor.  (The  conductor  testi- 
he  gave  him  no  such  order,  and  that  the  coupler  wa? 
:ondition.)  But  the  plaintiff  said  that,  after  he  had 
^d  his  duty, — that  is, -after  he  had  opened  the  lip  of 
ler, — he  looked  up  the  side  track,  and  saw  the  car^ 
spidly,  and  noticed  that  the  coupler  on  the  cab  was 
e  center,  and,  to  carry  out  the  order  of  the  conductor 
the  coupling,  he  kicked  at  the  bumper  on  the  cab  to 
the  center,  and  his  foot  was  instantly  caught  between 
lers  on  the  two  cars,  and  badly  crushed.  We  are  not 
to  modify  in  the  least  the  decision  made  in  Greenlee 
ay  Co.,  122  N.  C.  977,  30  S.  E.  115,  11  Am.  &  Eng. 
N.  S.,  45,  in  which  we  decided  that  the  railroad  com- 
1  this  state  should  equip  both  their  passenger  and 
irs  with  self-couplers,  and  we  are  of  the  opinion  that 
ful  failure  to  keep  the  couplers  in  proper  condition 
lir  would  be  as  culpable  as  if  the  cars  had  never  been 
ped.  But,  as  we  have  said,  in  the  case  before  us  the 
was  not  hurt  by  the  failure  of  the  company  to  have 
iipjer  on  the  car,  or  for  a  failure  to  keep  it  in  repair. 
ntiff,  when  he  opened  the  lip  of  the  coupler,  had  re- 
to  its  full  usefulness,  and  in  his  kicking  the  bumper 
ds,  when  he  saw  the  freight  cars  rapidly  approaching 
I,  indeed,  so  near  to  him  as  to  be  right  upon  him,  for 
was  caught  before  he  could  get  it  down,  he  violated  a 
le  company  which  he  knew  of,  and  which  rule  put 
le  on  himself.  That  he  contributed  to  his  own  injury 
;lear  to  admit  of  doubt  from  his  own  testimony, 
ig  to  the  plaintiff's  evidence,  the  order  was  given  by 
iuctor,  not  upon  a  certain  emergency,  without  the 
lity   of   reflection,    and  obedience  was    a  choice   of 

etition  to  rehear  is  allowed,  and  there  must   be  a  new 

etition  allowed. 

-HES,  C.  J.  (concurring).  I  did  not  hear  this  case 
The  first  I  knew  of  it  was  in  conference,  when  I  was 
the  court  was  evenly  divided,  and  the  case  was  stated 
As  I  understand  from   this  statement,    the   point   of 

;e  was  as  to  whether  the  case  fell  under  the   decisions 

niee  and  Troxler,  as  the  road  had  provided  itself  with 
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automatic  couplers,  when  I  said  I  thought  it  did,  and  gave 
my  vote  in  favor  of  the  plaintiff,  and  the  opinion  was  in  that 
way  based  on  Greenlfee  and  Troxler.  And  I  am  still  of  the 
opinion  I  then  expressed,  that,  if  the  defendant  had  allowed 
its  coupler  to  remain  broken  four  or  five  months  without  re- 
pairing the  breach,  it  was  the  same  in  effect  as  if  it  had  not 
supplied  itself  with  the  automatic  coupler.  And  in  concurring 
in  the  opinion  of  the  court  it  must  not  be  understood  that  I  do 
not  sustain  Greenlee  and  Troxler  and  the  other  opinions  cited 
for  the  plaintiff  sustaining  the  doctrine  announced  in  those 
cases,  for  I  do.  But  being  applied  to  for  a  rehearing,  I  ex- 
amined the  case  more  thoroughly  than  I  had  done,  in  connec- 
tion with  the  model  of  two  cars  with  automatic  couplers,  and 
came  to  the  conclusion  that  the  plaintiff's  injury  was  not 
caused  by  the  defect  in  the  coupler,  but  was  one  of  those 
unfortunate  accidents  that  always  have  happened,  and  always 
will  happen,  to  those  engaged  in  such  dangerous  work  as  rail- 
roading. It  would  be  hard  for  me  to  describe  this  coupler 
to  one  who  has  not  seen  and  examined  one.  But  it  consists 
of  what  are  called  ^^knucks"  on  each  end  of  the  car,  which 
open  and  shut,  something  like  a  man's  hand;  and,  to  effect  the 
coupling,  one  or  both  of  these  must  be  open  when  the  impact 
of  the  cars  takes  place,  and  the  jar  caused  by  this  impact 
causes  the  hands  or  knucks  to  close.  And  the  bolt  spoken  of 
is  a  small  key  or  pin,  which  falls  when  the  knucks  are  closed, 
and  prevents  them  from  opening  until  this  pin  or  key  is  raised. 
The  wire  spoken  of  as  being  broken  attaches  to  this  pin  at 
one  end  and  a  crank  at  the  other  end.  This  pin  can  only  be 
raised  by  the  hand  when  this  chain  is  broken.  But  raising 
the  pin  with  the  chain  and  crank  or  with  the  hand  does  not 
open  the  knucks.  This  can  only  be  done  with  the  hand,  and 
necessitates  the  party  opening  them  to  go  between  the  cars, 
whether  the  pin  is  raised  with  the  chain  and  crank  or  with  the 
hand.  In  this  case  it  appears  from  the  evidence  that  the 
plaintiff  had  raised  the  pin  with  his  hand,  and  was  out  of 
danger,  and  would  not  have  been  hurt,  but  for  the  fact  that  he 
discovered,  on  the  approach  of  the  car  which  was  to  cause  the 
impact  and  which  was  to  be  coupled  with  the  caboose,  that 
the  drawhead  to  which  the  automatic  coupler  was  attached 
was  not  in  the  center  of  the  car,  and  he  kicked  it  to  put  it  in 
the  center,  so  as  to  strike  the  drawhead  of  the  caboose,  and 
in  doing  this  his  foot  was  caught,  and  he  was  injured.  The 
plaintiff  testified:  **Itook  my  fingers  to  pull  up  the  draw 
pin  to  open  the  lip  of  the  coupler,  and  when  I  had  found  that 
the  bumper  on  the  drawhead  was  towards  me,  and  I  saw  it 
was  not  in  the  center,  I  looked  at  the  other  cars,  and  saw 
that  the  bumper  on  them  was  not  open,  but  was  closed.  If 
they  had  been  open,  I  would  have  opened  the  lip  and  stood 
outside,  and  it  would  have  made  its  own  coupling.  I  saw  how^ 
the  situation  was,  and  I  had  to  push  my  foot  down  and  push 
this  bumper  in  the  center.'*     In  order  to  allow  for  the  curves 
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road,    it   is   necessary    to    allow   the   drawheads,    or 

ers, "  as  they  seem  to  be  called  by  the  plaintiff,  to  have 
lateral  play.     And  when  they  are  uncoupled  on  a  curve 

e  sometimes  left  standing  out  of  the  center.  This 
be  prevented.     But  it  is  utterly  impossible  for   a   man 

!  this  pin  with  his  foot  by  kicking  or  otherwise.  And, 
agree  to  the  doctrine  in  the  Greenlee  Case  and   in  the 

r  Case,  as  I  understand  them,  I  cannot  agree  that   they 

0  the  facts  in  this  case.  I  agree  that  the  defendant 
ilty  of  negligence  in  allowing  this  chain  to  remain  out 
ir  for  so  long  a  time.  But  this  does  not  entitle  the 
ff  to  recover,  unless  it  caused  the  injury.  Negligence 
does  not  give  a  right  of  action.     The   negligence  com- 

1  of  must  be  the  cause  of  the  injury.  I  never  supposed 
would  be  contended  that  the  Cases  of  Greenlee  and 
r  would  entitle  an  employee  of  a  railroad  company  to 
:  damages  for  any  injury  he  might  recover  from  the 
ny  while  in  its  employment,  whether  the  defective 
:  had  anything  to  do  with  the  injury  or  not.  It  seems 
:hat  it  might  as  well  be  held  that,  if  the  plaintiff  had 
■ing  on  top  of  the  car  asleep,  and  the  jar  of  the  impact 
used  him  to  fall  off  and  break  his  leg,  he  might  recover 
e  the  coupler  was  out  of  fix.  as  to  hold  that  the  plaintiH 
:over  for  the  injury  in  this  case,  when  the  defective 
r  had  nothing  at  all  to  do  with  the  injury.  I  am  com- 
to  treat  this  matter  cooly,  in  the  discharge  of  my  duty, 
derstand  it,  without  any  effort  to  create  sensation  or 
and  without  conflicting  with  the  Cases  of  Greenleeand 
r.  In  mv  opinion,  the  petition  ought  to  be  allowed. 
RK,  J.  (dissenting).  This  is  a  petition  to  rehear  the 
n  in  this  case.  130  N.  C.  506,  41  S.  E.  786.  No  fact 
n  to  have  been  overlooked,  nor  any  direct  authority, 
on  examination  of  the  briefs  on  the  former  trial  it  will 
L  that  the  petition  simply  presents  the  same  points  for 
nent.     In    Dupree  v.    Insurance   Co.,    93   N.    C.   239, 

C.  J.,  quoting  Chief  Justice  Pearson  in  Watson  v, 
72   N.  C,  240,  says:     "No   case   ought   to   be   reheard 

petition  to  rehear,  unless  it  was  decided  hastily,  and 
laterial  point  was  overlooked,  or  some  direct  authority 
t  called  to  the  attention  of  the  court."  This  has  been 
quoted  with  approval,  among  other  instances  by 
s,  J.,  in  Capehart  v,  Burrus,  124  N.  C.  50,  32  S.  E. 
Phe  amended  complaint  alleges  that  "the  defendant  was 

ng  a  train  of  cars"  at  the  time  and  place  of  the  injury 
plaintiff,  on  which  then,  "and  for  a  long  time  prior 
1.  it  negligently  permitted  the  couplers  to  be  out  of  re- 
id  defective  to  such  an  extent  that  the  cars  in  said 
nd  other  cars  belonging  to  the  defendant  at  Clarkton, 
were  to  be  made  part  of  said  train,  could  not  be 
i  without  going  between  the  cars."  Is  not  this  a  clear 
ion  of   negligence,    and  of  a   violation   of   the    United 
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States  act  of  1893  [U.  S.  Comp.  St.  1901,  p.  3174]?  The 
complaint  further  alleges  that,  the  train  being  uncoupled,  and 
a  part  left  below  the  beginning  of  the  switch  and  a  part  above 
it  (both  on  the  main  line),  **the  plaintiff  was  ordered  by  the 
conductor  in  charge  of  said  train,  whose  orders  the  plaintiff 
was  bound  to  obey,  to  remain  near  the  cars  on  the  main  track 
below  said  side  track,  for  the  purpose  of  coupling  those  cars 
to  the  cars  upon  the  sidetrack,  which  order  the  said  conductor 
well  knew  could  not  be  performed  without  going  between  said 
cars  on  account  of  the  condition  of  the  cars,  and  the  said  cars, 
were  negligently  permitted  to  roll  very  rapidly  by  means  of 
what  is  known  as  ^kicking  cars'  along  said  side  track  and  onto- 
the  main  track,  and  negligently  and  violently  came  in  contact 
with  cars  where  plaintiff  was";  that,  by  reason  of  the 
defendant  having  ** negligently  permitted  the  coupler  attached 
to  the  cars  on  said  side  track  to  remain  out  of  repair,*'  the  lip 
was  closed,  **which  made  it  necessary  for  the  plaintiff  to  go* 
between  said  cars  in  order  to  couple  the  same,"  and  that 
* 'while  plaintiff  was  endeavoring  to  perform  the  order  of  said- 
conductor,  and  while  coupling  said  cars,  and  without  fault  on 
his  part,  he  was  greatly  injured  and  damaged  by  reason  of  the 
negligence  of  the  defendant  as  herein  set  forth,"  etc.  Here 
the  allegation  is  explicit  of  negligence  in  permitting  couplers 
to  be  and  remain  out  of  repair  both  on  the  train  on  the  main 
line  and  on  cars  on  the  side  track,  which  were  kicked  back, 
and  that  they  could  not  be  coupled  without  going  in  between 
the  cars;  also  negligence  in  violently  kicking  them  back,  and 
in  the  conductor  ordering  the  plaintiff  to  make  the  connec- 
tion, **  which  order  the  conductor  well  knew  could  not  be  per- 
formed without  going  between  said  cars,"  on  account  of  the 
defective  couplers.  There  was  evidence  tending  to  prove  each 
and  every  allegation  above  stated,  and  the  jury,  which,  under 
the  constitution  and  laws,  is  guarantied  to  every  litigant,  no 
matter  how  humble,  as  the  sole  tribunal  which  may  determine 
issues  of  fact,  has  sustained  the  charges,  and  the  jury  were 
unanimous,  as  the  law  requires  of  the  triers  of  fact.  And  the 
parties,  in  order  to  secure  triers  of  fact  to  which  neither  side 
could  have  any  legal  objection, had  been  allowed  such  challenges 
as  were  prop  er,  for  there  is  no  exception  on  that  ground. 
Had  there  been,  notwithstanding,  any  ground  to  believe  that 
the  verdict  was  against  the  weight  of  the  evidence,  or  to  sus- 
pect that  justice  had  not  been  done  for  any  other  reason,  the 
trial  judge,  who  heard  the  evidence,  and  knew  all  the  inci- 
dents of  the  trial,  had  full  authority  to  set  the  verdict  aside. 
Bird  V.  Bradburn  (at  this  term)  42  S.  E.  936.  His  refusal  to 
do  so  cannot  be  reviewed  by  us.  We,  who  did  not  hear  or 
see  the  witnesses,  cannot  possibly  be  more  competent  than  the 
jury  and  the  trial  judge  to  determine  from  the  imperfect  trans- 
mittal of  the  evidence  on  paper,  without  tone  or  emphasis,  as 
to  the  weight  to  be  given  to  the  respective  parts  thereof. 
There  was  evidence  that  'Hhe  coupler  had  been  out  of  fix 
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iths;  that  the  conductor  knew  it;  that  the  link  was 
,t  with  that  link  gone  the  cars  will  not  couple,  to 
life,  without  using  some  means  to  open  the  thing; 
le  condition  that  coupler  was  in,  it  was  not  possible 
without  taking  hold  with  hand  or  foot."  All  these 
are  quoted  from  the  evidence  in  the  record.  And, 
is  stated  in  the  evidence  sent  up:  "The  coupler 
;n.  It  was  an  automatic  coupler.  The  hnk  that 
he  draw  pin  was  out,  so  you  could  not  use  this 
ithout  the  use  of  the  foot  or  something;"  and,  further, 
lot  couple  if  the  draw  pin  won't  work. "  Even  the 
adent  of  the  defendant  says,  "If  the  statement  made 
ung  man  is  true,  and  the  chains  were  gone,  it  would 
iry  for  him  to  go  in  and  lift  it  up."  It  has  been 
that  the  absence  of  the  link  was  not  a  very  materia) 
:he  evidence  by  which  a  jury  must  reach  its  con- 
ccording  to  the  weight  they  may  give  it  contains 
luestion.  Does  that  link  have  anything  to  do  with 
ing.'  Ans.  Yes,  sir.  You  cannot  couple  if  the  draw 
t  work."  Again:  "Question.  Why  did  you  not 
I  to  go  and  see  to  them  while  they  were  standing 
;S.  The  cars  were  rolling  when  the  captain  instructed 
couple  them."  The  conductor  says,  "The  cars 
id  had  cleared  the  switch,  when  I  started  down  to  the 
md  the  plaintiff's  evidence  is:  "Question.  Where 
when  the  cars  commenced  moving?  Ans.  I  was 
there  by  Captain  Byrd,  and  he  said,  'Son,  you  run 
luple  those  cars,  while  I  run  up  to  the  warehouse  to 
i,'"  To  order  the  plaintiff  to  go  into  make  the 
especially  when  the  cars  were  moving,  was  of  itself 
e,  even  before  automatic  couplers  were  required 
,  Railroad  Co.  [1892]  ill  N.  C.  482,  16  S.  E.  698,  18 
84s.  32  Am.  St.  Rep.  814,  53  Am.  &  Eng.  R.  Cas. 
it  is  doubly  so  now,  when,  as  here,  there  is  evidence 
lord  that  the  conductor  khew  that  the  coupler  was 
ler,  and  well  knew  that  the  coupling  in  that  condi- 
1  not  be  made  without  going  in  between  the  cars, 
rom  the  negligence  of  the  conductor  in  giving  such 
;  permitting  the  couplers  to  remain  out  of  order 
1  three  months  was  itself  a  violation  of  the  federal 
let  March  2,  1893,  2;  Stat.  531  [U.  S.  Comp.  St. 
;i74]  ),  and  negligence.  In  a  remarkably  well  con- 
ase  in  the  United  States  circuit  court  for  Iowa, 
'.  Railroad  Co.  (C.  C.)  116  Fed.  867,— decided  just 
opinion  in  this  case  was  filed,  in  June  last,— Shiras, 
that  "a  carrier,  by  permitting  couplers,  originally 
to  become  worn  out  and  inoperative,  is  within  the 
3n  of  the  act  of  congress  of  March  2.  1893,  against 
cars  in  interstate  commerce  not  equipped  with 
coupling  automatically."  Also  he  says  that  the 
was  liable  where,  the  coupler  being  out  of  order, 
R— 27 
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the  employee  ** undertook  to  fix  it  so  the  coupling  might  be 
made,  and  while  so  engaged  he  was  caught  between  the  cars, 
and  received  injuries  causing  his  death."  This  is  **on  all 
fours*'  except  that  here  the  negligence  of  the  defendant 
crippled  their  man,  but  did  not  kill  him.  In  that  case,  as  in 
this,  the  defendant  urged  that  it  was  error  to  permit  the  jury 
to  determine  that  the  **  condition  of  the  coupler  was  the  prox- 
imate cause  of  the  injury.'*  Judee  Shiras  overruled  the 
objection,  and  makes  the  following  pertinent  ruling,  without 
which  the  statute  would  become  a  delusion,  and  cease  to  be 
any  protection  to  the  hundreds  of  thousands  of  laboring  men 
whose  lives  and  limbs  were  for  so  many  long  years  exposed  to 
needless  peril  for  the  lack  of  such  statute.     He  says: 

**The  statutory  requirement  with  respect  to  equipping  cars 
with  automatic  couplers  was  enacted  in  order  to  protect  rail- 
way employees,  as  far  as  possible,  from  the  risks  incurred 
when  engaged  in  coupling  and  uncoupling  cars.  If  a  railway 
uses  in  its  business  cars  which  do  not  conform  to  the  statutory 
requirements,  either  because  they  never  were  equipped  with 
automatic  couplers,  or  because  the  company,  through  negli- 
gence, has  permitted  the  couplers,  originally  sufficient,  to 
become  worn  out  and  inoperative,  then  the  company  is  cer- 
tainly not  performing  the  duty  and  obligation  imposed  upon 
it  by  the  statute,  and  is  clearly,  therefore,  chargeable  with  n^- 
ligence  in  thus  using  an  improperly  equipped  car;  and  the 
company  is  bound  to  know  that,  if  it  calls  upon  one  of  its  em- 
ployees to  make  a  coupling  with  a  coupler  so  defective  and 
inoperative  that  it  will  not  couple  by  impact,  and  that  to 
make  the  coupling  the  employee  must  subject  himself  to  all 
the  risks  and  dangers  that  inhered  in  the  old  and  dangerous 
link  and  pin  method  of  coupling,  it  is  subjecting  such  em- 
ployee to  the  very  risk  and  danger  which  it  is  the  purpose  of 
the  statute  to  protect  him  against,  so  far  as  that  is  reasonably 
possible.  Subjecting  an  employee  to  risk  to  life  and  limb 
by  calling  upon  him  to  use  appliances  which  have  become 
defective  and  inoperative  through  the  failure  to  use  proper 
•care  on  the  part  of  the  master  is  certainly  negligence,  which 
will  become  actionable  if  injury  results  therefrom  to  the  em- 
ployee, and  liability  therefor  cannot  be  avoided  by  the  plea 
that,  if  the  company  was  thus  guilty  of  actionable  negligence 
in  this  particular,  it  cannot  be  held  responsible  therefor  be- 
cause it  was  guilty  of  another  act  of  negligence  which  aided 
in  causing  the  accident.  This  accident  happened  because 
Voelker,  in  the  performance  of  his  duty,  was  called  upon  to 
place  his  person  in  a  position  where  he  might  be  caught  be- 
tween the  cars  he  was  expected  to  couple  together.  He  was 
required  to  place  himself  in  this  dangerous  position  because 
of  the  negligent  failure  of  the  company  to  have  upon  the  car 
a  coupler  in  proper  and  operative  condition,  and  certainly 
this  negligent  failure  of  the  company  was  the  proximate  cause 
of  the  accident." 
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This  is  practically  the  same  ruling  which  this  was  the 
pioneer  court  to  make  in  Greenlee  v.  Railway  Co.  (May  26, 
1S98)  122  N.  C.  977,  30  S.  E.  115,  II  Am.  &  Eng.  R.  Cas.,  N. 
S.,  45,  and  which  has  been  reiterated  in  Troxler  v.  Railway 
Co.,  124  N.  C.  189,  32  S.  E.  550,  44  L.  R.  A.  313,  70  Am.  St. 
Rep.  580,  14  Am.  &  Eng.  R.  Cas.  711,  and  so  many  cases 
since,  down  to  and  including  Fleming  v.  Railway  Co.  (at  this 
term)  42  S.E.  905.  Those  cases  practically  settle  also  the 
issue  of  contributory  negligence,  for,  as  the  injury  would  not 
have  happened,  and  the  plaintiff  would  not  have  had  to  go  be- 
tween the  cars  at  all,  if  the  couplers  had  been  in  proper  con- 
dition, it  is  immaterial  whether  he  went  in  negligently  or  not, 
for  the  negligence  of  the  defendant  in  not  having  couplers, 
and  in  good  working  order,  was  the  proximate  cause. 
Voelker  v.  Railroad  Co.,  supra.  In  Harden  v.  Railroad  Co., 
129  N.  C.  355,  40  S.  E.  184,  the  court  affirmed  the  judge 
bt^low,  who  had  charged  (quoting  from  Greenlee's  Case)  as  fol- 
lows: "If  you  find  that  the  freight  train  was  not  fully  pro- 
vided with  modern  self-acting  couplers,  and  that  the  plaintiff 
would  not  have  been  injured  had  the  cars  been  so  provided, 
you  will  find  the  first  issue  *Yes,*  and  the  second  issue 
*No.'*'  This  ruling  has  just  been  reiterated  in  Fleming  v. 
Railway  Co.  (at  this  term)  42  S.  E.  905. 

There  was   some   conflicting   evidence,    but   that   was  the 
province  of  the   jury.     The   plaintiff's   testimony,    above   re- 
ferred to,  is  that,  if  the  coupler  had  been  in  good  condition,  he 
would  not  have  had  to  go  in  between  the  cars,  nor  to  kick  the 
bumper;  and  he   is  corroborated   by   the   superintendent   of 
the  defendant  company,  who  says,  if  the  coupler  was   in   the 
condition  the  plaintiff  testified,  it   was  ** necessary   for  him  to 
jro  in  and  lift  it  up.**     Whether  his  manner  of  ** lifting  it   up'* 
was  negligent  or  not  is   immaterial   in   view   of   our  uniform 
decisions  from  Greenlee's   Case  down  to  Fleming  v.  Railway 
Co.  (at  this  term)  42  S.  E.  905,  that  the  proximate  case — the 
causa  causans — is   the  negligence  of  the  railroad  company  in 
not  complying  with  the  law,  which  requires  that  it  shall  have 
automatic  coupling  apparatus,  which  will  not  require   an  em- 
ployee to  go  in  between   the  cars   at   all.     The  plaintiff  could 
not  assume  a  risk  which  the  law  forbids  the  railroad  company 
to  impose   upon  him.     Besides,  assumption  of  risk   does  not 
apply  to  railway  employees  in  this  state  since  the  act  which  is 
printed  as  chapter   56,    Priv.    Laws  1897.     Coley   v.  Railroad 
Co.,  128   N.  C.  534,  39   S.  E.  43,  21  Am.  &  Eng.  R.  Cas.  891, 
and  other  cases   sustaining   it,    which   are   collected    and  re- 
affirmed in   Mott   V.  Railway  Co.  (at  this  term)  42  S.   E.  601. 
Humanity,    justice,    and   the    soundest   principles   of   public 
policy  alike  require  that   Act   Cong.  March   2,  1893,    and  the 
principles  laid  down  by  Judge  Shiras  in  the  above-cited   case 
f'f  Voelker  v.  Railroad  Co.,  and  by  the  uniform  rulings  of  this 
court  from  Greenlee's  Case  down   to   Fleming's  Case,  should 
he  sternly  upheld  and  rigidly  enforced.     In  the   report  of  the 
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interstate  commission  for  1902  it  is  said  that  in  1893,  when 
the  act  requiring  automatic  car  couplers  was  enacted,  there 
were  433  men  killed  and  11,277  wounded  in  coupling  cars  in 
this  country,  and  that  by  reason  of  the  gradual  enforcement 
of  that  law  the  number  of  killed  and  wounded  in  car  coupling 
for  the  year  ending  June  30,  1902,  aggregated  a  little  over 
2,000, — a  diminution  of  more  than  9,500  in  the  number  of  men 
killed  and  wounded  annually,  though  the  number  of  railway 
employees  has  increased  200,000  in  the  same  period  of  time, 
which  at  the  same  ratio  would  have  caused  15,000  men  to 
have  been  killed  and  wounded  annually  in  coupling  cars,  if 
there  had  been  no  forced  use  of  automatic  couplers  by  the 
law.  The  commission  says  the  decrease  of  accidents  in  that 
particular  (car  coupling)  has  been  68  per  cent,  fewer  killed 
and  81  per  cent,  fewer  injured  than  in  1893  (without  adding 
in  the  further  loss  which  would  have  occurred  among  the 
additional  200,000  employees),  which  decrease  they  attribute  to 
this  legislation,  and  its  enforcement  by  the  courts.  They 
point  out  that  in  no  other  particular  have  injuries  to  pas- 
sengers or  employees  been  diminished,  but  that  in  fact  there 
is  a  decided  increase.  If  the  law  is  effectively  enforced,  the 
annual  loss  still  existing  of  $2,000  killed  and  wounded  in 
manual  coupling  will  entirely  disappear.  But  if,  notwith- 
standing the  law  requires  automatic  car  couplers,  they  can  be 
left  off,  or  (which  is  the  same  thing)  allowed  to  remain  out 
of  repair,  and,  when  an  employee  is  ordered  in  to  make  the 
coupling  which  has  become  nonautomatic,  these  powerful  cor- 
porations can  contest  before  the  jury  whether  the  railroad 
company  is  not  relieved  from  all  responsibility  because  the 
employee  might  have  done  the  act  illegally  required  of  him  in 
a  more  prudent  manner,  and  carry  that  contest  up  from  court 
to  court,  then  the  provisions  of  a  law  which  was  enacted  for 
the  protection  of  this  vast  body  of  useful  and  industrious  men 
is  a  nullity,  construed  away  by  the  courts,  and  they  are 
handed  over  to  the  tender  mercy  of  a  poXver  which  saw  with 
indifference  the  number  of  killed  and  wounded  in  coupling  cars 
mount  up  year  after  year  till  the  figures  reached  the  annual 
total  of  near  12,000.  In  that  steady  increase  there  was  na 
halt  until  the  force  of  humane  and  irresistible  public  opinion 
compelled  the  use  of  automatic  couplers,  though  their  life 
and  limb  saving  properties  had  been  well  known  to  railroad 
managers  for  a  quarter  of  a  century.  The  evidence  is  that 
this  injury  to  the  plaintiff  could  not  possibly  have  happened  if 
this  law  had  been  complied  with  by  the  defendant. 

This  court,  which  was  the  pioneer  to  lay  down,  independent 
of  legislative  enactment,  the  requirement  of  justice  that  such 
appliances  should  be  used,  should  not  be  the  first  to  construe 
away  the  efficacy  of  what  is  now  a  federal  statute  applicable 
to  the  defendant  and  all  other  railroads  throughout  the  Union 
engaged  in  interstate  commerce. 

DOUGLAS,  J.  (dissenting).     Dissenting  in  toto  from   the 
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opinion  of  the  court,  except  in  so  far  as  it  approves  the 
Greenlee  and  Troxler  Cases,  both  in  its  view  of  the  law  as 
applicable  to  this  case  and  its  assumption  of  fact,  I  shall 
briefly  notice  but  one  or  two  of  its  apparent  errors.  The 
opinion  seems  rather  to  forestall  dissent  by  assenting  "that 
it  would  seem  almost  to  border  on  the  absurd  for  this  court  to 
say  that  we  can  have  no  common  knowledge  of  what  a  self- 
coupler  is.'*  In  spite  of  this  dictum,  I  venture  to  assert  that 
neither  this  court  nor  the  average  citizen  has  any  common 
knowledge  of  the  mechanical  constitution  of  an  automatic  or 
self-coupler.  The  only  fact  that  would  seem  to  be  of  common 
knowledge  is  that  a  coupler  that  will  not  couple  itself  is  not  a 
self-coupler,  and  that  a  coupler  which  has  to  be  pulled  and 
pushed  into  place  is  not  automatic.  A  model  was  exhibited 
to  this  court,  which  was  not  used  below,  and  was  not  proved 
to  be  similar  to  the  coupler  on  the  cars.  This  was  a  mere 
illustration  of  the  general  working  of  automatic  couplers,  and 
was  not  proof  of  any  fact  in  controversy.  There  are,  in  fact, 
different  kinds  of  self-couplers, — those  most  generally  seen 
being  the  Janney  and  M.  C.  B.  (Master  Car  Builders).  I  do 
not  know  the  difference,  but  belieye  that  the  latter  includes 
any  coupler  approved  by  the  associatibn.  Many  of  these 
patent  couplers  are  interchangeable,  but  still  there  is  some 
difference.  Again,  the  opinion  characterizes  certain  testi- 
mony of  the  plaintiff  as  **mere  opinion  evidence,"  when  in 
fact  it  appears  to  me  a  plain  statement  of  existing  facts, — ^that 
the  bumper  was  not  in  the  center,  and  had  to  be  kicked  into 
the  center  to  make  it  couple.  This  fact  does  not  seem  to 
have  been  denied  by  any  one.  Again,  the  opinion  says,  **The 
fact  still  remains  that  there  was  no  other  defect  except  the 
missing  link."  This  may  or  may  not  be  true.  If  the  coupler 
was  negligently  arranged,'  so  as  unnecessarily  to  allow  so  much 
lateral  play  as  to  destroy  its  character  as  a  self-coupler,  this 
would  be  an  evident  defect.  Again,  the  opinion  says  that, 
*' When  he  had  opened  the   lip  of  the  coupler,     *  he 

had  discharged  the  order  which  had  been  given  him  by  the 
conductor."  I  do  not  think  so.  His  order  was  to  couple 
the  cars,  and,  if  it  was  necessary  to  kick  the  coupler  on  the 
incoming  car, — a  method  which  is  shown  by  the  testimony  to 
be  frequently  resorted  to  by  railroad  men, — then  he  was  still 
carrying  out  his  orders.  But  all  these  are  findings  of  fact, 
which,  I  respectfully  submit,  are  not  within  the  province  of 
this  court.  Again,  the  opinion  says,  **That  he  contributed  to 
his  own  injury  is  too  clear  to  admit  of  doubt  from  his  own 
testimony."  This  gratuitous  assertion  of  fact  should  be  left 
to  the  jury.  This  court  is  not  authorized  to  set  aside  the 
verdict  of  a  jury  simply  because  a  majority  of  its  members 
would  not  concur  therein  were  they  jurors.  In  any  event,  if 
this  court  undertakes  to  perform  the  functions  of  a  jury  in 
tinding  the  facts,  it  would  seem  that  it  should  at  least  do  so 
by  a  unanimous  verdict. 
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(Supreme  Court  of  Minnesota ,  Jan,  23^  ^903.) " 

[93  N.  W.  Rep.  127.] 

Carriers— Duty  to  Protect  Passengers  from  Strangers.* 

A  carrier  of  passeng^ers  is  charg^ed  with  the  hig^heat  degree  of  care  and 
foresight  consistent  with  the  orderly  conduct  of  its  business,  in  respect 
to  the  protection  of  its  passengers  from  injuries  resulting  from  its  acts 
or  omissions,  from  the  acts  or  omissions  of  its  servants,  and  from  the 
acts  of  strangers  who  are  under  its  control  or  directions ;  but  it  is 
charged  with  ordinary  care  and  prudence  only  to  guard  against  the  law- 
less acts  of  third  persons  not  under  its  direction  or  control. 

Injury  to  Passenger—Missile  Thrown  by  Mob— Negligence — Suffi- 
ciency of  Evidence. 
Defendant  was  engaged  in  operating  a  street  car  system,  and  his 
employees  had  inaugurated  a  general  strike,  which  was  bitterly  con- 
tested, and  resulted  in  much  violence  on  the  part  of  the  lawless  element 
among  the  strikers  and  their  sympathizers.  Defendant  continued  to 
operate  his  cars,  and  plaintiff  was  injured,  when  a  passenger  on  one 
of  them,  by  being  struck  upon  the  head  by  a  stone  thrown  from  the 
street  into  the  car  by  a  strike  sympathizer,  a  person  in  no  way  under 
the  control  or  direction  of  defendant.  In  this  action  to  recover  dam- 
ages for  such  injury,  it  is  held :  (1)  That  defendant  was  not  guilty  of 
negligence  in  attempting  to  operate  his  cars  during  the  strike  ;  and 
(2)  that  the  evidence  is  insufficient  to  justify  a  finding  of  actionable  neg- 
ligence against  defendant  as  respects  the  act  resulting  in  plaintiff's 
injury. 

Carriers — Duty  to  Protect  Passenger  from  Strangers — Negligence. 

The  rule  of  ordinary  care  and  prudence  is  not  so  exacting  as  to  require 
the  person  charged  with  its  exercise  to  take  unreasonable  or  extremely 
doubtful  precautions  to  guard  against  the  willful  and  lawless  acts 
of  strangers.  The  failure  of  defendant  to  pull  down  the  blinds  of  the 
car  in  which  plaintiff  was  riding  or  stretch  a  heavy  canvas  over  the 
windows  outside  the  car,  was  not  negfligence  justifying  a  recovery 
against  him. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  St.  Louis  county ;  Wm.  A.  Cant, 
Judge. 

Action  by  Fred.  J.  Fewings  against  Lather  Mendenhall,  as 
receiver  of  the  iDuluth  Railway  Company.  Judgment  for 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial 
defendant  appeals.     Reversed. 

Greene  &  Wood  and  Munn  &  Thygeson,  for  appellant. 
John  Jenswold,  Jr.,  for  respondent. 

BROWN,  J.  Action  to  recover  damages  for  personal 
injuries  alleged  to  have  been  occasioned  by  the  negligence  of 
defendant.  Plaintiff  had  a  verdict  in  the  court  below,  and 
defendant  appealed  from  an  order  denying  his  motion  for 
judgment  notwithstanding  the  verdict  or  for  a  new  trial. 
The  case  was  here  on  a  former  appeal.  83  Minn.  237,  86  N. 
W.  96.  The  facts  are  there  fully  stated,  but  for  an  under- 
standing of  the  questions  presented  at  this  time  a  restatement 
is  necessary;  but   in   doing  so  we  follow  substantially  the 

*As  to  the  duty  of  carriers  to  protect  passengers  see  next  case  post. 
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t  there  made.  Defendant,  as  receiver  of  the  Duluth 
lilway  Company,  has  operated  its  street  car  system 
^  1898,  On  May  2,  1899,  a  general  strike  was  in^ 
i  by  the  employees  of  the  company,  which  was  main- 
til  after  the  plaintiff  was  injured  as  hereinafter  stated. 
it  procured  other  men  to  take  the  place  of  the  strikers, 
nued  to  operate  the  street  car  lines.  On  Sunday 
May  7th,  plaintiff  took  passage  in  a  car  operated 
dant,  at  Superior,  in  the  state  of  Wisconsin,  for 
While  the  car  was  going  northerly  along  Garfield 
1  Duluth,  and  as  it  approached  Michigan  street,  a 
in,  not  in  any  way  connected  with  the  company  as 
yee  or  otherwise,  not  a  passenger,  nor  in  any  way 
;  control  or  direction  of  defendant,  threw  a  stone  at 
1  which  plaintiff  was  so  riding,  which  passed  through 
Dw  thereof,  and  struck  plaintiff  on  the  head'  whereby 
;riously  injured.  He  brought  this  action  to  recover 
because  of  such  injury,  basing  his  claim  to  a  right  of 
on  the  alleged  negligence  of  defendant  in  failing  to 
jer  precautions  to  prevent  injuries  from  acts  of  this 
he  comi^aint  alleges,  among  other  things,  that  plain- 
passenger,  was  exposed  to  imminent  danger  by  rea- 
e  violent  and  unlawful  acts  of  the  strikers  and  their 
,7,ers;  and  that  defendant,  in  the  exercise  of  due  care 
ence,  could  have  prevented  the  same  and  protected 
and  the  other  passengers  in  the  car  from  injury;  but, 
landing  this,  that  he  carelessly  failed  and  omitted  to 
plaintiff  of  any  danger,  or  to  make  any  effort  or  take 
autions  to  prevent  injury  to  him,  or  to  provide  or 
;  of  any  barriers  or  other  means  to  avert  injury  re- 
■om  acts  of  the  kind  complained  of.  It  was  held  on 
er  appeal  that  defendant  was  not  guilty  of  negligence 
pting  to  operate  the  cars  during  the  strike,  and  that 
court  erred  in  submitting  that  question  to  the  jury, 
le  was  remanded,  and  again  tried,  resulting  in  a  find- 
le  jury  that  defendant  was  guilty  of  negligence  in 
)  take  proper  precautions  to  avert  and  prevent  acci- 
the  kind  complained  of,  and  returned  a  verdict  for 
for  the  sum  of  $10,383.33. 

rincipal  question  presented  for  consideration  at  this 
k'hether  the  evidence  is  sufficient  to  sustain  a  finding 
lable  negligence  against  defendant.  Other  questions 
issed  in  the  briefs  of  counsel,  but  the  evidence  upon 
ilion  appears  to  be  substantially  the  same  as  on  the 
rial,  and  it  is  due  to  the  parlies  that  the  question  be 
:  and  determined,  that  the  litigation  may  be  brought 
d,  and  further  expense  obviated.  In  the  considera- 
his  question  it  is  proper  to  inquire  first  the  degree  of 
uired  of  defendant  under  circumstances  like  those 
;or  in  determining  whether  he  was  guilty  of  negii- 
hich  was  the  proximate  cause  of   plaintiff's  injury  we 
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must  be  guided  by  the  rules  of  duty  and  care  necessary  to  be 
exercised  in  such  cases.  Though  no  exceptions  were  taken  to 
the  charge  of  the  trial  court,  wherein  the  jury  was  instructed 
that  defendant  was  charged  with  the  highest  degree  of  care 
and  foresight  for  the  protection  of  plaintiff  while  a  passenger, 
the  question  is  properly  presented  by  the  errors  assigned  on 
the  motion  for  a  new  trial  and  by  the  assignments  of  error  in 
this  court.  The  strike  which  the  employees  of  the  street  rail- 
way company  inaugurated  was  bitterly  and  stubbornly  con- 
tested, and  resulted  in  much  lawlessness  and  acts  of  violence 
on  the  part  of  the  strikers  and  their  sympathizers  towards 
the  property  of  the  company,  with  the  purpose  in  view  of  pre- 
venting the  operation  of  the  cars  and  forcing  a  submission  to 
their  terms.  The  act  which  resulted  in  plaintiff's  injury  was 
not  committed  by  an  employee,  a  fellow  passenger,  or  by  one 
having  any  connection  or  relation  whatever  with  the  com- 
pany, but  by  a  boy  who  was  in  no  way  under  the  control  of 
the  company  or  any  of  its  agents.  He  was  a  sympathizer 
with  the  strikers,  and  by  his  act  of  lawlessness  no  doubt 
thought  he  was  aiding  their  cause.  The  question  as  to  the 
extent  of  responsibility  of  a  carrier  of  passengers  and  the 
degree  of  care  essential  to  be  exercised  for  their  protection  as 
to  acts  committed  by  strangers  to  the  carrier  has  never,  prior 
to  this  case,  been  presented  to  this  court  for  its  decision. 
The  general  rule  that  such  carrier  is  required  to  exercise  the 
highest  deg^'ce  of  care  and  foresight  consistent  with  the  orderly 
conduct  of  its  business  is  one  that  has  very  uniformly  been 
applied  by  all  the  courts  in  cases  where  the  act  or  omission 
complained  of  as  negligence  was  in  respect  to  a  matter  under 
the  control  of  the  carrier.  A  carrier  of  passengers  is  required 
to  exercise  the  highest  care  in  respect  to  the  equipment  of  its 
road  and  transportation,  facilities,  in  providing  suitable 
machinery  for  the  operation  of  its  cars,  in  the  employment  of 
competent  and  faithful  servants  and  agents,  and  generally,  as 
to  all  acts  pertaining  in  any  way  to  the  conduct  of  its  affairs  in 
furtherance  of  its  undertaking  as  a  carrier;  and  in  respect  to 
such  matters  the  rule  has  always  been  very  strict.  It  is  in- 
sisted by  plaintiff  that  the  rule  applies  to  this  case,  and  that  it 
was  the  duty  of  defendant,  in  view  of  the  condition  surround- 
ing the  strike,  to  exercise  the  utmost  care  and  vigilance  to 
guard  and  protect  plaintiff,  while  a  passenger,  from  acts  of 
violence  at  the  hands  of  persons,  whether  under  the  control 
of  defendant  or  not,  and  from  dangers  from  whatever  source 
arising.  It  is  insisted  that  the  act  of  the  boy  who  threw  the 
stone  in  question  was  such  as  the  defendant  might,  from  the 
circumstances  and  conditions  of  the  strike,  reasonably  have 
anticipated,  and  could  have  been  guarded  against  and  pre- 
vented. We  have  been  cited  to  no  case  where  the  high  degree 
of  care  essential  as  to  matters  within  the  control  of  the  car- 
rier has  been  extended  and  applied  with  all  its  force  and 
strictness  to  acts  of  persons  beyond  its  control,  and  for  which 
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to  such  carriers.  In  respect  to  goods  a  carrier  is  an  insurer 
for  the  safe  transportation  and  delivery  of  the  property  in- 
trusted to  it  for  carriage,  and  is  relieved  from  liability  only  by 
the  act  of  God  or  the  public  enemy.  A  carrier  of  passengers 
is  not  an  insurer  of  their  safety,  and  is  liable  to  them  for 
such  injuries  as  result  from  its  failure  to  exercise  proper 
care  for  their  protection.  A  number  of  other  cases  are  cited 
,and  relied  upon  by  counsel,  wherein  the  general  rule  is  stated 
substantially  as  contended  for  by  him,  namely,  that  a  carrier 
of  passengers  is  required  to  exercise  the  utmost  vigilance  to 
protect  passengers  from  insult  and  injury  from  whatever  cause 
arising ;  but  an  examination  of  them  shows  that  they  are  all 
cases  where  the  carrier  had  permitted  third  persons  to  enter 
upon  its  premises  or  cars,  and  thereafter  failed*  to  exercise  a 
proper  degree  of  care  to  restrain  them  from  acts  of  lawless- 
ness; and  there  can  be  no  question  as  to  their  soundness. 
The  question  before  us  is  whether  this  strict  rule  applies  to 
the  act  of  a  stranger,  such  as  here  shown.  That  it  does  not 
is  sustained  by  some  very  respectable  authorities.  Tall  v. 
Packet  Co.  (Md.)  44  Atl.  1007,  47  L.  R.  A.  120;  Railroad  Co. 
V.  MacKinney,  124  Pa.  462,  17  Atl.  14,  2  L.  R.  A.  820,  10  Am. 
St.  Rep.  601;  Thomas  V.  Railroad  Co.,  148  Pa.  180,  23  Atl. 
989,  15  L.  R.  A.  416;  Railroad  Co.  v.  Pillsbury,  123  III.  21,  14 
N.  E.  22,  5  Am.  St.  Rep.  483.  In  our  opinion,  it  would  be 
unjust  to  require  a  carrier  of  passengers,  either  a  steam  or  a 
street  railway  company,  to  exercise  the  utmost  care  and 
vigilance  to  guard  and  protect  passengers  from  criminal  acts, 
of  strangers,  persons  not  under  its  control  or  subject  to  its 
orders,  and  for  whose  acts  it  is  in  no  way  responsible.  And 
we  hold,  without  further  discussion,  as  respects  the  acts  of 
such  strangers,  that  carriers  of  passengers  are  liable  to  the 
exercise  of  ordinary  care  and  prudence  only.  Such  carrier  is 
liable  for  all  injuries  resulting  from  the  acts  of  strangers, 
which  are  reasonably  to  be  anticipated  under  the  particular 
circumstances,  and  which  ordinary  care  and  prudence,  had  it 
been  exercised,  would  have  prevented. 

It  remains  to  consider  whether,,  within  this  rule,  the  evi- 
dence is  sufficient  to  sustain  the  charge  against  defendant  of 
actionable  negligence,  the  burden  to  show  which  was  upon 
the  plaintiff.  The  familiar  rule  that  evidence  of  an  accident 
is  prima  facie  proof  of  negligence  against  the  carrier,  can 
have  no  application  to  this  case,  because  the  act  resulting  in 
the  injury  did  not  arise  from  any  ac|  or  omission  of  defendant. 
The  presumption  of  negligence  in  such  cases  arises  only  where 
the  thing  causing  the  injury  complained  of  was  under  the 
exclusive  control  of  the  carrier  or  its  servants  or  employees. 
The  act  complained  of  here  being  that  of  a  stranger,  it  was 
incumbent  upon  plaintiff  affirmatively  to  prove  that  defendant 
failed  to  exercise  proper  care  to  prevent  it.  The  question 
arises  whether  the  evidence  was  sufficient  to  charge  defendant 
with  negligence  in  this  respect.     What,  if  anything,  should  he 
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le,  which  he  did  not  do,  to  protect  plaintiff  and  other 
rs  from  acts  of  this  kind?  It  is  claimed  that  he  should 
led  down  the  blinds  of  the  car  in  which  plaintiff  was 

It  appears  that  the  material  of  the   blinds  inside  the 

was  leather,  and  the  contention  is  that,  had  they 
led  down,  the  stone  thrown  by  the  boy  would  not  have 
ito  the  car,  or  in  any  way  injured  the  plaintiff.  It 
intended  that  the  defendant  might  have  protected 
from  this  injury  by  stretching  a  heavy  canvas  over 
ows  outside  the  car;  and,  lastly,  that  he  should  have 
I  plaintiff  of  the  conditions  existing  during  the  strike, 
that  violent  and  lawless  acts  were  being  committed 
trikers  and  their  sympathizers.     As  to  the   first   two 

of  plaintiff, — pulling  down  the  inside  blinds  and 
g  a  heavy  canvas  outside  the  car  over  the  windows, 
e  of  the  opinion  that  the  failure  to  do  this  is  not  sulfi- 
which  to  base  a  recovery.  It  would  be  unreasonable 
e  of  defendant  so  to  act,  and  though,  perhaps,  the 
d  precaution  would  have  prevented  such  an  injury  as 
i  complained  of,  and  conceding  that  defendant  was 
to  anticipate  an  unlawful  act  of  this  kind,  the 
rdinary  care  and  prudence  is  not  so  exacting  as  to  re- 
e  charged  with  its  exercise  to  take  doubtful  or  unrea- 

precautions  to  guard  against  the  lawless  acts  of 
i.  And,  besides,  it  is  reasonably  clear  that,  had 
it  pulled  down  the  blinds  of  the  car  in  question,  or 
the  outside  of  the  windows  with  a  heavy  canvas,  it 
ive  provoked  the  strikers  and  their  sympathizers  to 
reater  violence.  They  would  naturally  have  assumed, 
K  a  car  pass  in  that  condition,  that  either  the  officials 
■ad  or  nonunion  or  scab  employees  were   aboard,  and 

have  incited  the  lawless  element  to  greater  efforts  to 
the  operation  of  the  cars.  As  to  the  third  proposi- 
lat  defendant  was  in  duty  bound  to  notify  plaintiff  of 
:nt  conduct  of  some  of  the  strikers  and  their  sympa- 
-we  are  unable  to  concur  with  plaintiff,  for  these 
He  was  a  resident  of  Duluth,  and  had  occasion  daily 
le  cars  of  defendant  in  passing  to  and  from  his  home 
ace  of  business.  He  knew  that  a  strike  had  been 
ited  by  the  street  car  employees,  and  the  conditions 
ling  it  were  so  notorious  and  generally   known   as  to 

the  possibility,  even,  that  he  was  not  fully  aware  of 
issness  of  the  strikers.  He  was  in  as  good  a  position 
efendant  to  anticipate  dangers  of  this  kind.  What- 
indant  knew  concerning  the  acts  of  the  strikers  was 
and  apparent  to  all  persons  of  ordinary  intelligence, 
nt  exercised  the  precaution  of  inducing  the  city 
ies  to  swear  in  a  large  force  of  extra  policemen  to  pre- 
ninal  acts  of  the  strikers  and  their  sympathizers.  If 
■e  unable  to  control  the  mob  and  prevent  acts  of  this 
:  are  at   a   loss   to  know  what  defendant  could   have 
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done  to  prevent  them,  short  of  armoring  his  cars,  and  this,  of 
course,  would  be  so  unreasonable  a  requirement  as  not  to  be 
thought  of  for  a  moment.     It   is  not  reasonable  to  supix>se ' 
that,  had  defendant  given   this  warning  to  plaintiff,  it  would 
have  had  the  effect  claimed  for  it, — protected  him. 

Our  conclusions  upon  the  whole  record  are  that  the  evi- 
dence relied  upon  is  insufficient  to  charge  defendant  with 
actionable  negligence.  The  questions  on  which  we  have  dis- 
posed of  the  case  at  this  time  were  not  intended  to  be  covered 
by  the  former  decision.  Some  expressions  in  that  opinion 
may  be  construed  as  announcing  the  law  on  certain  phases  of 
the  case,  but  they  were  not  so  intended.  But  one  question 
was  there  decided,  and  any  expressions  therein  which  may  be 
inconsistent  with  the  conclusions  now  arrived  at  must  be 
regarded  as  obiter.  Some  members  of  the  court,  when  the 
case  was  here  before,  were  in  some  doubt  upon  the  principal 
question  now  decided,  but  those  doubts  have  been  overcome 
fully  by  the  further  argument  and  consideration  of  the  case, 
and  we  are  all  agreed  upon  the  conclusions  now  reached. 

The  action  has  been  tried  several  times.  The  facts  are 
practically  undisputed.  The  only  claims  of  negligence  relied 
upon  by  plaintiff  in  support  of  the  verdict  are  those  just 
pointed  out,  and  for  the  reason  that  the  failure  of  defendant 
in  these  respects  is  not  sufficient  to  charge  him  with  negli- 
gence within  the  rule  of  ordinary  care  and  prudence,  the  case 
should  be  brought  to  an  end,  and  further  litigation  and  ex- 
penses obviated  by  a  final  judgment.  It  is  therefore  ordered 
that  the  order  appealed  from  be  reversed,  and  the  cause  re- 
manded to  the  court  below,  with  directions  to  enter  judgment 
for  defendant. 

Thweatt  v.  Houston,  E.  &  W.  T.  Ry.  Co. 

(Court  of  Civil  Appeals  of  Texas ^  Jan,  /j,  1903,) 

[71  S.  W.  Rep.  976.] 

Carriers— Duty  to  Protect  Passengers  from  Assault.* 

While  the  crew  of  a  train  which  had  stopped  at  a  regular  meal  station 
were  eating  their  dinner,  a  passenger,  who  had  remained  in  the  car, 
was  assaulted  by  an  intruder  and  another  passenger:  held^  that  the 
company  was  not  liable,  as  the  leaving  of  the  train  with  no  one  in 
charge  while  the  crew  were  taking  their  meals  was  a  reasonable  regu- 
lation, and  the  assault  one  which  could  not  reasonably  have  been  antici- 
pated by  them. 

Appeal  from  district  court,  Nacogdoches  county;  Tom  C. 
Davis,  Judge. 

Action  by  J.  A.  Thweatt  against  the  Houston,  East  &  West 
Texas  Railway  Company.  From  a  judgment  for  defendant 
on  a  directed  verdict,  plaintiff  appeals.     Affirmed. 

Motion  for  rehearing  overruled. 

*See  next  case  post  and  notes. 
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s  &  King,  for  appellant. 

:r,  Botts,  Baker  &  Lovett,  Feagin  &  Carter,  and  J.  S. 
hit),  for  appellee. 

.RETT,  C.  J.  The  appellant  brought  this  actioi) 
:  the  appellee  in  the  district  court  of  Nacogdoches 
to  recover  damages  for  negligently  permitting  the 
int  to  be  assaulted  while  he  was  a  passenger  on  one  of 
npany's  trains.  Appellant  purchased  a  ticket  at  Gar- 
ar  Nacogdoches,  and  boarded  the  train  upon  its  arrival. 
m  was  a  regular  meal  station,  and  a  stop  of  20  minute^ 
ide  there  for  dinner.  After  the  conductor  and  other 
;rs  of  the  crew  had  seen  the  passengers  off  and  on  the 
ind  had  gone  to  dinner,  one  Jopling  entered  the  car 
the  appellant  was  sitting,  and   demanded  of   appellant 

alleged  to  be  due  Jopling  for  buggy   hire.     They   got 

dispute  over  the  matter,  and  Jopling  struck  and 
ed  the  appellant.  One  Sapp,  a  deputy  sheriff,  who  was 
mger  on  the  train,  interfered,  and  put  Jopling   off  the 

After  Jopling  had  been  put  "ofi,  the  appellant  con- 
to  use  boisterous  and  violent  language,  when  Sapp 
im  into  custody,  and  ejected  him  from  the  train,  and 
him  over  to  a  local  officer.  The  train  crew  had  no 
to  expect  the  assault,  and  were  at  dinner,  and  not 
hearing,  and  knew  nothing  of  the  assault  and  ejection 
fter  it  was  all  over.  Upon  this  state  of  facts  the  trial 
Dstructed  a  verdict  for  the  defendant, 
a  well-established  doctrine  that  a  passenger  is  entitled 
ection  by  a  carrier  from  injury  by  a  fellow  passenger 
ird  person,  and  it  is  the  duty  of  the  carrier  to  use  a 
legree  of  care  to  prevent  it.  Whenever  a  carrier, 
h  its  agents  or  servants,  knows,  or  has  opportunity  to 
of  a  threatened  injury,  or  might  have  reasonably  antic- 
the  happening  of  an  injury,  and  fails  or  neglects  to 
le  proper  precautions  or  use  proper  means  to  prevent  or 
te  such  injury,  the  carrier  is  liable.  5  Am.  &  Eng. 
Law   (zd   Ed.)  p.    553.     The    carrier  is  liable   for   an 

upon  a  passenger  by  an  intruder  or  a  fellow  passenger 
luch  assault  could  have  been  prevented  by  the  carrier  or 
rants  by  the  exercise  of  proper  care.  Id.  p.  555.  But 
Tier  should  not  be  held  responsible  for   acts  of  violence 

passenger  to  another,  or  by  an  intruder,  if  its  serv- 
ere  not  present,  and  could  not  have  reasonably  antic- 
the  violence  to  the  passenger.  G.,  H.  &  S.  A.  Ry.  Co. 
g(Tex.  Civ.  App.)  36  S.  W.  485;  Batton  v.  Ry.  Co.. 
,  591,  54  Am.  Rep.  80;  Putnam  v.  Ry.  Co..  55  N.  Y. 
I  Am.  Rep.  igo;  Connell's  Executors  v.  Railway  {Va.) 
1.  468,  32  L.  R.  A.  792,  57  Am.  St.  Rep.  786;  Royston 
Iway,  67  Miss.  376.  7  South.  320;  Felton  v.  Railway, 
a.  577.  29  N.  W.  618.  The  crew  were  at  dinner,  after 
;  attended  to  their  duties  in  connection  with  the  stop- 
f  the  train  at  the  station.     Q^rrison  was  a  resi^lar  mea) 
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Station,  and  the  leaving  of  the  train  without  any  one  in  charge 
while  the  crew  were  taking  their  meals  was  a  reasonable  reg- 
ulation. The  servants  and  agents  of  the  appellee  could  not 
reasonably  have  anticipated  the  assault  upon  the  appellant. 
It  appeared  from  the  uncontradicted  evidence  that  the  appel- 
lee was  not  liable,  and  there  was  no  error  in  directing  a 
verdict  in  its  favor.  The  judgment  of  the  court  below  will 
be  affirmed. 
Affirmed. 

On  Rehearing. 

(Feb.  12,  1903.) 

In  his  motion  for  a  rehearing  the  appellant  challenges  the 
correctness  of  the  conclusions  of  the  court  in  which  it  was 
stated  that  Sapp  was  a  deputy  sheriff,  and  that,  after  Joplin 
had  been  put  off  the  train,  the  appellant  continued  to  use 
boisterous  and  violent  language,  when  Sapp  took  him  into 
custody,  and  ejected  him,  and  turned  him  over  to  a  local 
officer;  the  objection  being  that  Sapp  was  not  a  deputy  sheriff 
of  Nacogdoches  county  and  authorized  to  make  arrests  in  that 
county;  that  Garrison,  in  whose  custody  the  appellant  was 
placed,  was  not  an  officer;  and  that  the  preponderance  of  the 
evidence  did  not  show  that  appellant  was  using  violent  and 
boisterous  language.  While  the  conclusions  were  inaccurate 
in  the  respect  complained  of,  still  we  do  not  deem  them 
material  to  the  disposition  of  the  case,  since  we  are  of  the 
opinion  that  the  assault  upon  the  appellant  by  Jopling  as  well 
as  by  Sapp  was  not  reasonably  within  the  contemplation  of 
the  appellant  or  its  servants  in  charge  of  the  train,  and,  not 
being  present,  and  being  ignorant  of  it,  they  were  not  neg- 
ligent in  failing  to  protect  him  therefrom;  but  we  make  the 
following  correction:  Sapp  was  a  deputy  sheriff  of  Angelina 
county.  There  was  evidence  that  the  appellant  used  violent 
and  boisterous  language  before  Sapp  ejected  him.  Sapp 
turned  the  appellant  over  to  one  Garrison,  to  hold  until  the 
constable  could  come,  and  he  was  arrested  by  the  constable 
that  afternoon.  The  motion  for  a  rehearing  will  be  over- 
ruled. 

Overruled.  

Savannah,  F.  &  W.  Ry.  Co.  v,   Boyle. 
Boyle  v.  Savannah,  F.  &  W.  Ry.  Co. 

{Supreme  Court  of  Georgia^  July  18, 1902,) 
[42  S.  B.  Rep.  242.] 

Duty  to  Protect  Passengers  from  Assaults  by  Strangers.* 

Whenever  a  carrier,  through  its  agents  and  servants  knows,  or  has 
opportunity  to  know,  of  a  threatened  injury  to  a  passenger  from  a  third 
person,  whether  such  person  is  a  passenger  or  not,  or  when  the  ciream* 
stances  are  such  that  injury  to  a  passenger  from  such  a  source  might 

*As  to  the  duty  of  carriers  to  protect  their  passengers,  see  notes  at 
end  of  case. 
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ibly  be  anticipated,  and  proper  precautions  are  not  taken  to 
:  the  injury,  the  carrier  is  liable  for  damages  resulting  therefrom. 
-Tramps  Stealing  Rid*. 

jresence  upon  a  train  of  two  neg'ro  tramps,  secreted  and  ateaUng 
thereon,  would  not  alone  be  sulTicicnt  to  cause  the  employees  in 
of  the  train  to  suspect  that  such  tramps  were  armed  with  deadly 
IB,  and  to  anticipate  that  when  brought  into  the  train  under 
they  mi|;ht  endeavor  to  escape,  and  while  an  employee  was 
tini;  to  prevent  the  escape  make  a  murderous  asaauit  with  such 
IB  upon  one  to  whom  the  railroad  company  owed  the  duty  of  pro- 
,  and  who  was  taking  no  part  in  the  effort  to  prevent  the  escape. 
abuB  by  the  Court.) 

3r  from   superior  court.  Liberty  county;  P.    Seabrook, 

on  by  L.  L.  Boyle  against  the  Savannah,  Florida  & 
rn  Railway  Company.  From  the  judgment  both  parties 
error.  Judgment  on  one  bill  of  exceptions  reversed, 
1  the  other  reversed  with  directions. 
L.  Clay,  Shelby  Myrick,  and  W.  G.  Charlton,  for 
lant. 

ggs  &  Oliver,  for  plaintiff. 

BB,  J.  Boyle  sued  the  railway  company,  alleging  in 
tition  substantially  the  following  facts:  The  plaintiff 
a  express  messenger,  and  his  duties  required  him  to  ride 
the  train  of  the  defendant,  and  the  defendant  received 
pon  its  train  in  that  capacity.  On  a  day  named,  two 
tramps  secreted  themselves  on  the  front  platform  of 
r  in  which  plaintiff  was  riding  in  the  discharge  of  his 
,  and,  being  discovered  by  the  conductor,  were  taken  in 
i  by  him  and  the  baggage  master,  and  placed  in  that 
m  of  the  coach  set  apart  for  the  use  of  the  express  com- 
where  the  plaintiff  was  attending  to  his  duties  as  mes- 
r.  The  conductor  and  baggage  ^master  did  not  search 
amps,  did  not  place  a  guard  over  them,  and  did  not 
ilybind  them,  but  attempted  to  detain  them  in  the  coach 
diligently  and  carelessly  tying  one  of  the  two  ends  of  a 
rope  around  one  wrist  of  each  tramp,  leaving  a  play  of 
four  feet  between  them,  thus  permitting  the  free  use  of  , 
jntire  bodies.  The  tramps  attempted  to  escape  from 
ain  by  jumping  from  the  side  door  of  the  car,  and  were 
;d  and  restrained  by  the  baggage  master,  who  happened 

passing  at  the  time.  In  the  struggle  which  resulted, 
ramps  drew  revolvers,  which  they  had  secreted  about  their 
ng,  and  one  of  them  discharged  his  revolver  at  plaintiff, 
i/as  six  feet  away;  the  ball  striking  plaintiff  in  the  left 
oint,  he  at  the  time  taking   no   part  in   the  struggle  be- 

the  tramps  and  the  baggage  master.  During  the 
:le,  the  baggage  master  and  both  tramps  fell  to  the  floor, 
ne  of  the  tramps  raised  on  his  knees,  and  fired  again  at 
iff,  but  the  ball  did  not  strike  plaintiff,  but  went  through 
p  of  the  car.  As  a  result  of  the  wound  in  the  knee  joint, 
iff  suffered   great    pain  and  agony,  was   prevented  from 
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attending  to  his  regular  duties  for  a  period  of  some  weeks,  and 
was  forced  to  incur  large  expense  in  medical  attention,  etc, 
It  is  alleged  that  the  injuries  resulting  to  plaintiff  **were  due 
entirely  to  the  gross  and  inexcusable  negligence  and  want  of 
caution  and  foresight"  on  the  part  of  the  defendant,  its  serv- 
ants and  employees  in  charge  of  the  train,  in  placing  the 
tramps  in  the  car,  in  failing  to  search  and  take  from  them  the 
revolvers  concealed  in  their  clothing,  in  failing  to  securely 
bind  them,  and  in  failing  to  extend  to  plaintifi  such  other  and 
further  protection  as  was  necessary  to  prevent  the  injuries ; 
all  of  which,  it  is  alleged,  it  was  the  duty  of  the  defendant  to 
have  done.  It  is  also  alleged  that  the  plaintiff  did  not  in  any 
way  consent  to  or  contribute  to  his  injuries,  by  participating 
in  the  struggle  between  the  baggage  master  and  the  tramps,, 
or  otherwise.  To  this  petition,  the  defendant  interposed  a 
general  demurrer,  to  the  overruling  of  which  it  excepted. 
The  case  subsequently  proceeded  to  trial,  and  upon  motion  of 
the  defendant  the  judge  granted  a  nonsuit.  To  this  judg- 
ment, the  plaintiff  excepted.  The  exception  which  complains 
of  the  overruling  of  the  demurrer  will  be  first  disposed  of. 

There  does  not  seem  to  be  any  serious  controversy  between 
counsel  as  to  what  is  the  law  9f  this  case.  It  is  conceded  that 
the  duty  which  the  railway  company  owed  to  the  plaintiff  was 
the  same  duty  which  it  would  owe  to  a  passenger  under 
similar  circumstances.  It  is  the  duty  of  a  railway  company 
to  protect  its  passengers  from  insult  or  injury  at  the  bands  of 
fellow  passengers,  or  of  third  persons,  when  the  circumstances 
are  such  that  a  person  in  the  exercise  of  that  degree  of  dili- 
gence known  to  the  law  as  extraordinary  care  would  see,  or 
should  apprehend,  that  the  passenger  was  in  danger  of  insult 
or  injury;  and  when  the  circumstances  are  such  that  the  em- 
ployees in  charge  of  the  train,  in  the  exercise  of  the  degree  of 
diligence  above  referred  to,  should  have  foreseen  that  an  in- 
sult or  injury  was  to  be  reasonably  apprehended,  and  failed  or 
refused  to  use  the  means  at  hand  to  protect  the  passenger 
therefrom,  the  railway  company  is  liable  to  the  passenger  for 
any  damages  he  sustains  as  a  consequence  of  such  failure  or 
refusal.  *  *The  general  rule,  *  *  says  the  American  &  English  En- 
cyclopaedia of  Law  [volume  5  (2d  Ed.)]  553,  **wouldseem  to  be 
that  whenever  a  carrier,  through  its  agents  or  servants,  knows 
or  has  opportunity  to  know  of  a  threatened  injury,  or  might 
have  reasonably  anticipated  the  happening  of  an  injury,  and 
fails  or  neglects  to  take  the  proper  precautions,  or  to  use 
proper  means,  to  prevent  or  mitigate  such  injury,  the  carrier 
is  liable."  Mr.  Elliott  in  his  work  on  Railroads  (volume  4,  § 
1639)  in  referring  to  the  duty  of  protection  against  third  per- 
sons or  other  passengers  which  railroad  companies  owe  to 
their  passengers,  says :  **It  is  their  duty  to  use  proper  care 
and  vigilance  to  protect  them  from  injuries  by  such  persons, 
that  might  reasonably  have  been  foreseen  and  anticipated.** 
Mr.  Fetter,  in  referring  to  the  subject  now  under  considera- 
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s:  "Knowledge  of  the  passenger's  danger,  or  of  facts 
imstances  from  which  that  danger  may  reasonably 
ed,  is  necessary  to  fix  the  carrier's  liability  in  this 
cases."  I  Fet.  Carr.  §  98.  Mr.  Hutchinson  says: 
r  now  seems  to  be  well  settled  that  the  carrier  is 
o  protect  his  passenger  from  violence  and  insult, 
atever  source  arising.  He  is  not  regarded  as  an 
f  his  passenger's  safety  against  every  possible  source 
r,  but  he  is  bound  to  use  all  such  reasonable  precau- 
human  judgment  and  foresight  are  capable  of,  to 
s  passenger's  journey  safe  and  comfortable, "  Hutch. 
5915.  See,  also:  Spohn  v.  Railroad  Co.  (Mo.)  26 
ng.  R.  Cas.  252;  Felton  v.  Railroad  Co.  (Iowa)  27 
ng.  R.  Cas.  229;  Sira  v.  Railroad  Co.,  115  Mo.  127, 
905.  37  Am.  St.  Rep.  386;  Id.,  58  Am.  &  Eng.  R. 
;  Railroad  Co.  v.  McEwan  (Ky.)  2  Am.  &  Eng.  R. 
S.)  438;  Packet  Co.  v.  White  (Tenn.)  41  S.  W.  583. 
A.  427;  Railroad  Co.'v.  Jefferson,  89  Ga.  554,  16  S. 

L.  R.  A.  571,  32  Am.  St.  Rep.  87. 

not  a  case  where  the  passenger  claims  damages  for 
■a  that  the  conductor  and  other  employees  in  charge 
lin  failed  or  refused  to  protect  him  after   it  became 

that    the    injury    might    result    to  him  from   the 

upon  the  train  of  a  third  person;  but  the  plaintiff's 
snds  upon  whether  the  circumstances  alleged  in  the 
were  such  that  the  employees  in  charge  of  the  train, 
tercise  of  extraordinary  care  for  his  protection,— that 
the  utmost  vigilance  and  care,  or  that  extreme  care 
ion  which  very  prudent  persons  exercise, — should 
;se«n  that  the  tramps  who  had  been  arrested  by  them, 
ght  into  that  part  of  the  coach  in  which  the  plain- 
■y   required   him    to  ride,   were  armed  with   deadly 

and  would  attempt  to  escape,  and,  while  making 
:mpt,  would  discharge  the  deadly  weapons  atone  who 
ng  no  part  in  the  efforts  made  by  an  employee  to 
such  escape.  If  an  extremely  prudent  employee 
ve  foreseen  that  this  would  have  probably  happened, 
as  the  duty  of  the  employees  on  the  train  to  take  all 
le  precautions  to  prevent  such  an  occurrence,  and  it 
.ve  been  their  duty  to  search  the  tramps  to  see  if  they 
led,  and  to  have  securely  bound  them.  If  there  was 
in  the  circumstances   under  which  the  tramps  were 

or  in  their  manner  when  brought  into  the   train,  to 

extremely  prudent  person  to  apprehend  that  they 
igerous   characters,   and  would    probscbly    resort  to 

in  order  to  escape  from  the  train,  and  nothing  to 
to  such  a  person  that  they  were  probably  armed  with 
capons,  then  a  failure  to  search  the  persons  of  the 
md  to  securely  bind  them,  would   not  be  such  negli- 

the  part  of  the  employees  in  charge  of  the  train  as 
r  the  company  liable  to  the  plaintiff.  There  is  noth- 
K-'28 
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ing  alleged  in  the  petition  as  to  the  character  of  these  tramps. 
It  does  not  appear  whether  they  were  known  or  unknown  to 
the  employees  in  charge  of  the  train.  There  is  nothing  in  the 
allegations  showing  that  the  employees  should,  on  account  of 
their  knowledge  or  past  experience,  as  extremely  prudent 
persons,  have  known  or  apprehended  that  tramps  engag^ed  in 
stealing  a  ride  upon  the  train  at  the  place  where,  and  the  cir- 
cumstances under  which,  these  were  discovered,  were  prob- 
ably dangerous  characters,  and  their  presence  a  menace  to 
passengers  ^nd  others  to  whom  the  railway  company  owed 
the  duty  of  protection.  The  allegations  are  simply  that  the 
persons  were  negroes,  that  they  were  tramps,  and  that  they 
were  engaged  in  stealing  a  ride  upon  the  train.  Is  even  an 
extremely  prudent  person  bound  to  presume  that  a  negro 
tramp  stealing  a  ride  upon  a  train  is  such  a  dangerous  person 
that  he  should  not  be  permitted  to  stay  upon  the  train 
unsearched  and  unbound.^  Simply  because  a  person  is  a 
negro,  he  is  not  to  be  necessarily  deemed  dangerous.  On  the 
contrary,  experience  has  demonstrated  that  as  a  rule  negroes 
are  not  dangerous  persons.  Is  a  tramp  necessarily  a  dan- 
gerous person.?  The  word  **tramp'*  indicates  **a  foot  traveler; 
a  tramper;  often  used  in  a  bad  sense  for  a  vagrant,  or  wander- 
ing vagabond.*'  Webst.  Int.  Diet.  It  is  defined  by  the 
Standard  Dictionary  to  be  **an  idle  wanderer;  itinerant 
beggar;  vagrant;  vagabond.''  Because  a  man  is  a  tramp,  he 
is  not  necessarily  dangerous.  The  idea  conveyed  to  the  mind 
by  the  word  is  that  simply  of  an  idle,  worthless  fellow  who 
wanders  about  the  country  seeking  to  secure  a  living  without 
toil.  Simply  because  these  men  were  negro  tramps,  it  was  not 
to  be  inferred,  even  by  an  extremely  prudent  person,  that  they 
were  characters  so  dangerous  as  to  make  it  altogether  un^e 
for  any  person  to  be  lodged  in  the  same  car  with  them.  But 
it  is  said  that  these  negro  tramps  were  violating  the  law. 
This  is  true.  To  steal  a  ride  upon  a  train  is  a  crime  in  this 
state,  but  it  is  only  a  misdemeanor.  While  it  may  be  that 
•even  an  ordinarily  prudent  person  would  have  reason  to 
apprehend  that  negro  tramps  under  arrest  for  a  misdemeanor 
would  escape,  if  afforded  a  reasonable  opportunity,  still  an 
extremely  careful  person  could  not  reasonably  apprehend  that 
in  making  such  an  attempt  they  would,  in  order  to  effectuate 
it,  make  a  murderous  assault  with  a  deadly  weapon  either 
upon  one  who  made  an  effort  to  thwart  this  attempt,  or  upon 
another  who  was  taking  no  part  in  such  effort.  It  is  true  that 
the  petition  alleges  in  general  terms  that  the  defendant  was 
guilty  of  negligence,  but  it  also  sets  forth  what  is  claimed  by 
the  pleader  to  be  the  act  of  negligence,  and  the  only  act  of 
negligence  alleged  is  the  failure  of  the  company's  servants  to 
search  the  tramps  for  weapons,  and  to  securely  bind  them,  or 
place  a  guard  over  them.  The  conclusion  of  the  pleader  that 
this  is  negligence  does  not  prevent  the  court  from  passing 
upon  the  question  as  to  whether  the  facts  alleged   show  the 
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aany  to  have  been  negligent.  There  is  nothing  in  the 
ations  of  the  petition  from  which  it  appears  that  the  em- 
ees  in  charge  of  the  train,  in  the  exercise  of  that  high 
ee  of   care  which  the  railway  company  owed  to  the  plain- 

0  protect  him  from  injury  at  the  hands  of  those  who 
It  be  upon  its  train,  with  its  ■coijsent  or  with  its  knowl- 
,  could  and  should  have  foreseen  that  the  two  negro 
ps  would,  after  having  been  arrested  and  brought  into  the 
,  attempt  to  escape,  and  in  so  doing  commit  a  murderous 
lit  upon  those  endeavoring  to  prevent  the  escape,  or  upon 
rs  who  were  taking  no  part  in  such  efforts.  The  petition 
to  set  forth  a  cause  of  action,  and  should  have  been  dis- 
sd  on  demurrer.  The  judgment  overruling  the  demurrer 
therefore   be  reversed. 

reference  to  the  exception  of  the  plaintiff  that  the  court 

1  in  granting  a  nonsuit,  as  it  appeared  that  the  evidence 
orted  the  averments  of  the  petition  substantially  as  laid, 
ourt  should  not  have  granted  a  nonsuit.  See  E^ewellea 
ewellen,  114  Ga.  403,  40  S.  E.  301,  and  cases  cited; 
ling  V.  Roberts,  114  Ga.  634,  40  S.  E.  792,  But  as  the 
lusion  is  now  reached  that  the  petition  should  have  been 
issed  on  demurrer,  while  the  judgment  granting  the  non- 
will  be  reversed,  direction  will  be  given  that  the  effect  of  , 
reversal  shall  not  be  to  reinstate  the  case,  which  will 

been  dismissed  when  the  judgment  of  this  court  reversing 
udgment  overruling  the  demurrer  shall  have  been  entered 
le  court  below. 

dgment  in  one  case  reversed;  the  other,  reversed  with 
;tion.  All  the  justices  concurring,  except  LEWIS,  J., 
nt  on  account  of  sickness. 


OABBIBBS  OT  FABSHNQ-EIRS— DTTTT  TO  PBOTBOT 

PASBBNQBBS. 
i^aeral  Rule. 

Knoirledge  of  the  CommiBBion  of  the  Wrong. 
£noiTiedf{e.  or  Dnt;  to  Know,  of  Paasenger'a  Peril. 
Keasoa  to  Apprehend  Passenifer'a  Peril. 
I.  General  Rule. 

(.  Presence  of  Dangerous  PeraonB  on  Vehicle  or  Vessel. 
'.   Disorder  among'  Passengers. 

>.   InterminglinK'  of  White  and  Colored  Passengers. 
;.  Negliaence  of  Passengers  in  Getting  on  or  off  the  Vehicle. 
'.  Scuffling  of  Hackmen  near  Station, 
imitation  of  Carrier's  LlabilitT. 
\..  In  General. 

1.  Absence  of  Knoirledge,  etc.,   of  Passenger's  Peril. 
:.  Performance  of  Duty,  or  Inability,  to  Protect. 
>.   Acts  for  Which  Carrier  Liable. 

I.     GENERAL  RULE. 

t  of  the  general  obligation  of  carrier  of  passengers  to  exercise  care 
ans[>ort  their  passengers  safely,  there  arises  the  duty  to  exercise 
to  protect  them  againat  the  negligence  or  wilful  act*  of  their  feUow 
angers,  or  of  strangers.  The  general  rule  which  determines  the 
er's  liability  in  this  respect  may  be  stated  as  follows  :  A  carrier  is 
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responsible  for  an  injury  suffered  by  a  passenger  through  the  negUgence- 
or  wilful  act  of  another  passenger,  or  of  a  stranger,  if  the  carrier  has. 
knowledge  of  the  wrong  or  trespass  at  the  time  of  its  commission,  or  if 
he  knows,  or  with  proper  care  can  know,  that  the  safety  of  the  f>assen- 
geris  in  peril,  or  that  injury  to  him  is  reasonably  to  be  apprehended, 
and  can,  by  the  exercise  of  due  care,  prevent  or  mitigate  the  injury. 
See  Lake  Erie,  etc.,  R.  Co.  v.  Arnold,  26  Ind.  App.  190,  59  N.  E.  394  ; 
Connell  v.  Chesapeake,  etc.,  R.  Co.,  93  Va.  44,  24  S.  E.  467,  57  Am.  St. 
Rep.  786,  32  L.  R.  A.  792. 

II.  KNOWLEDGE  OF  THE  COMMISSION  OF  THE  WRONG. 

There  can,  of  course,  be  no  question  but  that  the  carrier  is  liable  for 
injuries  sustained  by  a  passenger,  at  the  hands  of  fellow  pasaeng'ers, 
or  of  strangers,  if  he  knows,  at  the  time,  of  the  wrong  being  done  the 
passenger,  and  does  not  make  every  reasonable  effort  to  prevent  or  miti- 
gate the  injury.  Thus,  if  the  agents  and  servants  of  the  carrier  have 
knowledge  that  an  assault  is  being  committed  upon  a  passenger,  and  do 
not  make  every  reasonable  effort  to  protect  him,  the  carrier  is  liable  for 
the  injuries  which  the  passenger  may  sustain.  Murphy  v»  Western, 
etc.,  R.  Co.,  23  Fed.  637  ;  Richmond,  etc.,  R.  Co.  v,  Jefferson,  89  Ga. 
554, 16  S.  E.  69,  52  Am.  &  Eng.  R.  Cas.  438,  32  Am.  St.  Rep.  87.  17  L.  R. 
A.  571  ;  Lake  Erie,  etc.,  R.  Co.  v,  Arnold,  26 Ind.  App.  190,  59  N.  E.  394  ; 
Evansville,  etc.,  R.  Co.  v.  Darting,  6  Ind.  App.  375, 33  N.  E.  636.  Where 
a  passenger  on  defendant's  train,  who  had  been  assaulted  by  other  pas- 
sengers, appealed  to  the  conductor  for  protection,  and  the  conductor 
remonstrated  with  the  disorderly  passengers,  but  became  frightened 
and  ran  away,  and  made  no  further  effort  to  protect  plaintiff  when  be 
was  again  assaulted,  it  was  held  that  defendant  was  liable.  New 
Orleans,  etc. ,  R.  Co.  v.  Burke,  53  Miss.  200,  24  Am.  Rep.  689.  Curionslr 
enough,  this  case,  though  followed,  has  been  subjected  to  some  criticisio 
in  the  later  Mississippi  cases.  See  Royston  v»  Illinois,  etc.,  R.  Co., 
67  Miss.  376,7  So.  320;  Illinois,  etc.,R.  Co.  v.  Minor,  69  Miss.  710. 
11  So.  101,  52  Am.  &  Eng.  R.  Cas.  441,  16  L.  R.  A.  627.  Plaintiff 
entered  defendant's  railway  station  with  the  intention  of  hecom- 
ing  a  passenger.  While  in  the  waiting-room,  she  was  subjected 
to  insulting  and  abusive  language  by  the  wife  of  the  statioo 
agent.  The  agent  was  present  and  overheard  the  abuse,  but  did 
not  interfere.  It  was  held,  that  defendant  was  liable.  Texas,  etc  • 
R.  Co.  V.  Jones  (Tex.  Civ.  App.  1897),  39  S.  W.  124.  A  railroad 
company  has  been  held  liable  for  an  assault  upon  a  female  passen- 
ger in  the  waiting-room  at  one  of  its  stations,  in  the  presence,  or  with 
the  knowledge  of  the  company's  agent,  by  a  drunken  and  disorderly 
man,  whom  it  permitted  to  enter  and  remain  in  the  waiting-room. 
Houston,  etc.,  R.  Co.  v.  Phillio  (Tex.  1902),  69  S.  W.  994,  reversing  67  S. 
W.  915.  If  the  threats  of  a  conductor  and  fellow  passengers  induce  a 
passenger  to  jump  from  a  moving  train,  the  carrier  is  responsible  for 
his  injuries.  Spohn  v,  Missouri,  etc.,  R.  Co.,  87  Mo.  74,  26  Am.  &  Kofr. 
R.  Cas.  2.S2, 101  Mo.  417, 14  S.  W.  880, 116  Mo.  617,  22  S.  W.  690.  And  if 
a  passenger  is  aided  and  abetted  by  the  conductor  of  a  train  in  expelling- 
a  passenger  from  one  of  the  cars,  the  company  is  responsible  for  injuries 
inflicted  by  the  use  of  excessive  and  unnecessary  force.  International • 
etc.,  R.  Co.  V.  Miller,  9  Tex.  Civ.  App.  104,  28  S.  W.'233. 

III.  KNOWLEDGE,  OR  DUTY  TO  KNOW,  OF  PASSENQER'S 

PERIL. 

Even  if  the  carrier  has  no  knowledge  of  the  mistreatment  of  a  pas- 
senger, at  the  time,  yet,  if  he  has  knowledge,  or  with  proper  care  can 
know,  that  an  injury  to  the  passenger  is  imminent,  the  carrier  is  liable 
for  a  failure  to  make  every  reasonable  provision  for  the  protection  of 
the  passenger.  Where  a  passenger  upon  a  railroad  train  was  assaulted 
by  a  fellow  passenger,  and  appealed  to  the  conductor  for  protection, 
but  the  conductor,  instead  of  affording  him  protection,  went  away  and 
left  him,  whereupon  the  passenger  was  again  assaulted,  it  waa  held 
that  the  company  was  liable.    Flanncry  v,  Baltimore,  etc.,  R.  Co..    4 
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tej  {D.  C.)  til.  When  the  conductor  of  a  train,  upon  being 
tned  that  plaintiff,  a  woman,  had  been  abused  and  called  fonl 
^s  by  a  man  trho  was  under  the  influence  of  liquor,  failed  to  inter- 
but  kept  on  collecting'  tickets,  and  the  diaorderly  passenger  after- 
s  continued  hia  abuse,  a  judg'ment  for  plaintiff  was  austained. 
V.  Chicago. etc.,  R.  Co.,  64  Minn.  7,  65  N.  W.  944,  31  L.  H.  A.  5S1. 
itiff'  was  a  passenger  upon  a  train  which  carried  a  number  of  non- 
1  laborers.  Notwithstanding- the  fact  that  the  car  containing-  the 
ers  had  been  attacked  at  a  previous  stop,  the  train  was  again 
•ed  at  a  place  which  was  not  a  regular  station,  in  the  midst  of  an 
ed  mob  of  striking-  workmen,  and  a  number  of  nonunion  mea, 
1st  whom  the  animosity  of  the  mob  was  excited,  were  taken  into 
imoker  where  plaintiff  was  riding,  without  warning  to  him.  At 
ext  railroad  crossing,  about  one  and  three-eighths  miles  distant,  the 
was  captured  by  a  mob  of  strikers,  who  broke  into  the  smoker, 
the  nonunion  men,  and  fired  pistols  in  and  around  the  car,  wound- 
jlaintifi  grievouslr.  The  railroad  company  was  held  liable  for 
tiff's  injuries,  Chicago,  etc.,  R.  Co.  v.  PUlsbury,  123  111.  9, 14  N. 
.  31  Am.  &  Eng.  R.  Cas.  24,  5  Am.  St.  Rep.  463,  rejecting  opinion 
1.  E.  303.  In  an  action  to  recover  for  injuries  received  by  plaintiff 
e  hands  of  a  number  of  men,  who  robbed  and  assaulted  him  juat 
had  boarded  defendant's  train,  it  was  held  that,  although  there  was 
ng  to  show  that  the  assault  upon  plaintiff  could  have  been  antic- 
d.  or  could  possibly  have  been  foreseen,  yet,  if  plaiotifi's  cry  for 
could  have  been  beard  by  the  agents  and  servants,  if  each  of  them 
It  his  post  of  duty  on,  or  near,  the  train,  it  should  be  presumed 
they  heard  the  cry  and  the  carrier  would  be  liable.  Wright  v.  Chl- 
,  etc.,  R.  Co.,  4  Colo.  App.  102,  3S  Pac.  196. 

IV.  REASON  TO  APPREHEND  PASSENQER'S  PERIL. 
ENERAL  RULE. 

carrier  may  neither  have  knowledge  that  a  passenger  is  being 
eated,  nor  have  knowledge,  actual  or  imputed,  that  he  is  ia 
,  and  yet  be  liable  for  injuries  sustained  by  him  at  the  hand* 
How  passengers,  or  of  strangers.  If  the  carrier  knows,  or,  with 
;r  care,  can  know,  that  injury  to  the  passenger  is  reasonably  to 
iprehended,  and  does  not  make  every  reasonable  effort  to  pro- 
he  passenger,  he  ia  responsible  for  the  injuries  which  the  passen- 
lay  sustain. 

RESF.NCE  OF  DANGEROUS  PERSONS  ON  VEHICLE  OR 
•ESSEL, 

he  agents  and  servants  of  a  carrier  have  knowledge  of  thepres- 
on  the  vehicle  or  vessel  of  disorderly  or  dangerous  persons,  from 
e  language  or  actions  there  is  reasonable  ground  to  apprehend 
er  to  passengers,  and  fail  to  take  proper  precautions  to  avert  the 
er.  the  carrier  is  liable  for  resulting  injuries  to  passengers.  Thus, 
•  conductor  of  a  train  has  reason  to  believe  that  one  of  the  passen- 
is  adangerouBlunatic,  it  is  his  duty  to  take  action  at  once  for  the 
ityand  prolection  of  his  passengers  against  the  violence  of  the 
le  man.  St.  Louis,  etc.,  R.  Co.  v.  Greenthal.  77  Fed.  ISO, 
,  C.  A.  100,  6  Am.  &  Eng.  R.  Cas.,  N.  S..  261,  affirming 
TV.  St,  Louis,  etc.,  R.  Co., 54  Fed.  116, 10  U.  S.  App. 677,  4  C.  C.  A. 
8  Am.  &  Eng.  R.  Cas.  III.  Similarly,  if  there  is  reasonable  cause 
prehend  injury  to  the  other  passengers  at  the  hands  of  an  intoxl- 
.  passenger,  the  carrier  should  take  steps  to  avert  the  dani^er.  On 
ground  a  railroad  company  has  been  held  liable  for  the  death  of  a 
!nger  at  the  hands  of  a  fellow  passenger,  whose  condition  of  iotoxi- 
n  and  conduct  had  been  such  that  the  conductor,  as  a  man  of 
ion  understanding,  knowledge  and  experience,  should  have  appre- 
ed  that  he  might  attack  some  of  the  other  passengers,  but  who  was 
itted  to  remain  on  the  ^rain  unguarded.  King  v.  Ohio,  etc.,  R,  Co., 
d.  413, 18  Am.  &  Eng.  R.  Cas.  386.  In  another  case,  which  was  an 
n  to  recover  for  the  death  of  a  passenger  at  the  hands  of  an  intoxi- 

fellow  passenger,  it  appeared   that  while   deceased  was  a  passen- 
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^er  upon  defendant's  street  car,  the  car  was  boarded  bj  a  person  who  was 
very  drunk,  boisterous^  and  disorderly,  and  who  assaulted  a  passenger 
on  the  rear  platform  and  acted  like  a  maniac.  He  was  ejected  from  the 
car  but  g-ot  on  again  when  the  car  started,  and  no  further  effort  was 
made  to  eject  him,  notwithstanding  his  continued  disorderly  conduct. 
He  remained  on  the  car  until  he  assaulted  deceased,  without  the  slight- 
est provocation,  and  inflicted  injuries  which  resulted  in  death.  A 
verdict  against  defendant  carrier  was  sustained.  United  Railways  «ae 
Electric  Co.  v.  State,  93  Md.  619,  49  Atl.  923,  54  L.  R.  A.  942. 

C.  DISORDER  AMONG  PASSENGERS. 

If  the  safety  of  passengers  is  threatened  by  disorder  among  some  of 
them,  it  is  the  duty  of  the  carrier  to  make  every  reasonable  effort  to 
restrain  the  disorderly  passengers,  or,  if  necessary,  to  remove  them 
from  the  vehicle  or  vessel,  and,  if  the  carrier  is  guilty  of  any  neglect 
of  this  duty  to  preserve  order  among  the  passengers,  he  is  liable  for 
any  injury  to  passengers  which  may  reasonably  be  anticipated,  or 
naturally  be  expected,  to  occur,  in  view  of  all  the  circumstances  and 
the  number  and  character  of  the  persons  who  are  being  carried.  Holly 
V.  Atlanta,  etc.,  R.  Co.,  61  Ga.  215,  34  Am.  Rep.  97 ;  Partridge  v.  Wood- 
land Steamboat  Co.  (N.  J.  1901),  49  Atl.  726  ;  Pittsburgh,  etc.,  R.  Co. 
V.  Hinds,  53  Pa.  St.  512, 91  Am.  Dec.  224.  Thus,  a  railroad  company 
is  responsible  for  injuries  received  by  a  passenger,  in  consequence  of 
a  quarrel  and  fight  between  two  of  his  fellow  passengers,  which  is 
witnessed  by  the  conductor,  who  refuses  to  interfere,  although  some 
of  the  passengers  request  him  to  suppress  the  disturbance.  Pittsburgh, 
etc.,R.  Co.  V.  Pillow,  76  Pa.  St.  510,  18  Am.  Rep.  424.  A  carrier  by 
steamboat  is  responsible  for  injuries  to  a  passenger  by  a  shot  fired 
from  a  gun  negligently  handled  by  a  fellow  •passenger,  if  the  servants 
of  the  carrier  fail  to  preserve  order  on  the  boat,  but  permit  the 
promiscuous  handling  and  firing  of  guns  by  the  passengers.  West 
Memphis  Packet  Co.  v.  White,  99  Tenn.  256,  41  S.  W.  583,  38  L.  R.  A. 
427.  In  an  action  to  recover  damages  for  an  injury  received  by  plain- 
tiff, a  passenger  on  defendants'  steamboat,  from  the  falling  and  con- 
sequent  discharge  of  a  loaded  musket,  by  one  of  a  great  number  of 
riotous  and  drunken  soldiers  engaged  in  an  affray,  and  occupying  a 
part  of  the  boat  assigned  to  passengers,  it  appeared  that  plaintiff  had 
been  suffered  to  enter  the  boat  and  pass  to  this  part  of  it  without  any 
warning  from  the  officers  of  the  boat,  or  others,  of  the  presence  of 
these  soldiers,  and  that  defendant  made  no  effort  to  preserve  the 
peace  or  remove  the  offenders.  Upon  conflicting  evidence  the  jary 
found  for  the  plaintiff.  Judge  Shipman  in  his  charge  to  the  jury  in- 
structed them  that  "the  defendants  were  bound  to  exercise  the  utmost 
vigilance  in  maintaining  order,  and  guarding  the  passengers  against 
violence  from  whatever  source  arising,  which  might  reasonably  be 
anticipated,  or  naturally  t>e  expected  to  occur  in  view  of  all  the 
circumstances,  and  of  the  number  and  character  of  the  persons  on 
board."  Flint  v,  Norwich,  etc.,  Transp.  Co.,  34  Conn.  554,  same  case, 
6  Blatchf.  (U.  S.)  158,  Fed.  Cas.  No.  4,873,  new  trial  denied,  7  Blatchf. 
(U.  S.)  536,  Fed.  Cas.  No.  4,874,  affirmed,  80  U.  S.  3,  20  L.  Ed.  556. 
There  were  present,  upon  defendant's  excursion  train,  a  number  of 
drunk  and  disorderly  negroes,  who,  with  other  passengers,  were 
standing  in  the  aisle  of  one  of  the  front  cars.  The  conductor,  when 
appealed  to  by  passengers  to  suppress  the  disorder,  did  nothing, 
although  he  could  have  sent  the  offensive  passengers  to  the  rear  cars 
where  there  were  vacant  seats.  When  a  row  began  in  the  car  in 
which  plaintiff  was  seated,  and  a  race  collision  seemed  imminent,  the 
conductor  merely  removed  them  to  the  next  car,  where  they  also 
created  a  disturbance.  The  conductor,  then,  simply  put  the  negroes 
out  of  the  car,  leaving  them  on  the  platform,  to  renew  the  conflict  as 
soon  as  opportunity  offered.  It  was  held  that  the  jury  were  warranted 
in  concluding  that  the  subsequent  shooting,  in  which  plaintiff  was 
struclfr,  was  a  result  reasonably  to  be  apprehended  from  the  surrounding 
circumstances,  and  which  might  have  been  avoided  by  ordinary  car« 
on  the  part  of  defendant.    Irouisville,  etc.,  R.  Co.  v.  McEwan,  21  Ky, 
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L.  Kep.  487,  51  S.  W.  619,  same  case,  17  Kj.  L.  Rep.  406,  31  S.  W. 
465,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  438.  It  has  been  held  that  if  a 
passeng-er  on  a  street  car,  who  becomes  frightened  by  a  fight  on  the 
car  between  some  of  the  passengers,  asks  the  conductor  to  let  her  off, 
the  company  is  responsible  for  injuries  sustained  by  her  in  consequence 
of  the  negligent  failure  of  the  conductor  to  comply  with  her  request. 
Cross  V.  Detroit,  etc.,  R.  Co.,  120  Mich.  137,  79  N.  W.  11. 

D.  INTERMINGLING  OF  WHITE  AND  COLORED  PASSENGERS. 
It  has  been  held  that  if  the  conductor  of  a  train  allows  white  passen- 
gers to  remain  in  a  car  or  compartment  set  aside  for  the  exclusive  use 
of  colored  passengers,  the  company  becomes  responsible  for  their  con- 
duct, and  is  liable  for  their  mistreatment  of  colored  passengers,  even 
though  the  carrier's  servants  may  not  know  what  is  taking  place. 
Wood  V.  Louisville,  etc.,  R.  Co..  101  Ky.  703,  19  Ky.  L.  Rep.  924.  42  S. 
W.  349,  8  Am.  &  .Eng.  R.  Cas.,  N.  S.,  711;  Quinn  v,  Louisville, 
etc  .  R.  Co.,  98  Ky.  231,  17  Ky.  L-  Rep.  811,  32  S.  W.  742. 
Plaintiff  and  two  friends,  all  colored  persons,  took  seats  in  the  smoker 
of  defendant's  excursion  train.  Their  presence  in  the  car  proved  ob- 
noxious to  the  white  passengers  who  subjected  them  to  annoyance  and 
insult.  When  they  appealed  to  the  conductor  for  protection,  he  told 
them  that  he  could  do  nothing,  but  advised  them  to  remove  to  a  car  set 
apart  for  colored  passengers.  However,  he  did  not  insist  on  their  doing 
so,  although  they  could  see  that  there  was  probability  of  trouble.  The 
ill-treatment  continued,  and  the  conductor  was  appealed  to  again,  but 
he  did  nothing  to  protect  them,  except  to  repeat  his  advice  to  leave  the 
car.  Finally,  plaintiff  and  her  friends  were  assaulted  and  expelled 
from  the  car  by  the  white  passengers.  It  was  held  that  defendant  was 
liable  for  the  conductors  Sfailure  to  afford  plaintiff  proper  protection. 
Britton  v.  Atlanta,  etc.,  R.  Co.,  88  N.  Car.  536,  18  Am.  &  Eng.  R.  Cas. 
391,  43  Am.  Rep.  749. 

E.  NEGLIGENCE  OF  PASSENGERS  IN  GETTING  ON  OR  OFF 
THE  VEHICLE. 

A  street  railway  company,  it  has  been  held,  is  liable  for  injuries  re- 
ceived by  a  passenger,  on  alighting  from  a  street  car  at  ^a  transfer 
point,  where  the  transfer  was  required  to  be  made  hurriedly,  in  conse- 
quence of  the  violent  efforts  of  another  passenger  to  get  out  of  the  car, 
while  loaded  with  bundles,  if  the  transfer,  by  reason  of  the  character 
of  the  place  where,  and  the  circumstances  under  which  it  was  made, 
was  fraught  with  danger  to  passengers,  which  the  conductor,  who- 
left  the  car  before  reaching  the  point  of  transfer,  had  reason- 
able grounds  to  apprehend.  Baldwin  v.  Fair  Haven,  etc.,  R.  Co.^ 
68  Conn.  567,  37  Atl.  418.  And  a  street  railway  company  has  been 
held  liable  for  the  death  of  a  child  in  consequence  of  being  thrown 
from  the  platform  of  a  street  car,  where  the  conductor  compelled 
him  to  stand,  by  the  hasty  exit  of  another  passenger.  Sher- 
idan V,  Brooklyn,  etc.,  R.  Co.,  36  N.  Y.  39,  93  Am.  Dec.  490. 
But  in  a  case  wherein  it  appeared  that  when  plaintiff,  a  passenger 
upon  defendant's  street  car,  was  about  to  alight,  the  conductor  stepped 
off  the  car  to  help  her  child  to  alight,  and  that  as  plaintiff  was  follow- 
ing, she  was  jostled  and  pushed  by  other  passengers,  it  was  held  that 
defendant  was  not  responsible  for  plaintiff's  injuries.  Furgason  v. 
Citizens',  etc  ,  R.  Co.,  16  Ind.  App.  171,  44  N.  E.  936.  While  plaintiff, 
a  boy  fourteen  years  of  age,  was  riding  as  a  passenger,  on  the  front 
platform  of  one  of  defendant's  street  cars,  leaning  against  the  dasher, 
he  either  fell  oflf  the  car,  or  was  pushed  off  by  a  rush  of  passengers 
from  the  car.  It  was  held  that  the  jury  was  properly  charged  that 
the  company  was  not  liable  for  the  conduct  of  the  passengers  unless 
their  conduct  was  unusual  and  disorderly,  and  could  have  been 
prevented  by  the  persons  in  charge  of  the  car.  Randall  7^  Frankford, 
etc.,  R.  Co.,  139  Pa.  St.  464,  22  Atl.  639,  affirming  8  Pa.  Co.  Ct.  R.   277. 

F.  SCUFFLING  OF  HACKMEN  NEAR   STATION. 

In  an  action  to  recover  for  injuries  received  by  plaintiff,  while  pass- 
ing from  the  ticket  office  to  the   baggage  room  in   defendant's  station. 
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by  beiag*  run  into  and  knocked  down  by  one  of  a  couple  hackmen  wbo 
were  enf^ag^ed  in  a  scuffle,  there  beingf  evidence  that  hackmen  were 
accustomed  to  await  trains  near  the  place  where  plaintiff  was  injured, 
and  that  they  had  frequently  en/i^ag-ed  in  similar  scuffles,  it  was  held 
that  defendant  was  liable  for  the  injuries  sustained  by  plaintiff,  even 
thoug'h  caused  by  the  acts  and  conduct  of  intruders  or  strangers,  if 
such  acts  and  conduct  were  so  continued,  and  so  notorious  that  the  serr* 
ants  of  the  defendant  company  in  charge  of  the  stations,  and  the 
passage-ways  thereof,  devoted  to  the  use  of  passengers,  knew  of  snch 
acts  and  conduct,  or  should  have  known  of  them  and  of  the  dangers 
arising  therefrom.  Ezton  v.  Central  R.  Co.  of  New  Jersey,  62  N.  J.  Lr. 
7,42Atl.  486,  14  Am.  &  Eng.  R.  Cas.,  N.  8.,  240,  affirmed,  without 
opinion,  in  63  N.  J.  L.  356,  46  Atl.  1099. 

V.  LIMITATIONS  OF  CARRIER'S  LIABILITY. 

A.  IN  GENERAL. 

Since  carriers  of  passengers  do  not  insure,  or  warrant,  the  safety  of 
their  passengers,  and  are  liable  only  for  the  exercise  of  care  for  their 
safety,  it  follows  that  they  are  not  liable  to  their  passengers  for  the 
consequences  of  the  negligence  or  wilful  acts  of  fellow  passengers,  or 
of  strangers,  in  every  case.  This  particular  liability  is  subject  to  cer* 
tain  well-defined  limitations,  which,  though  implied  by  what  has  already 
been  said  in  this  note,  will  now  be  discussed  in  detail. 

B.  ABSENCE    OF     KNOWLEDGE,     ETC.,    OB^     PASSENGER'S 
PERIL. 

In  the  first  place,  to  charge  a  carrier  with  liability  for  injuries  suf- 
fered by  a  passenger  at  the  hands  of  fellow  passengers,  or  of  strangers, 
the  carrier  must  have  knowledge,  or  a  reasonable  opportunity  to  know 
of  the  existence  of  danger  to  the  passenger,  or  of  facts  or  circumstances 
from  which  danger  may  reasonably  be  anticipated.  St.  Louis,  etc.,  R. 
Co.  V,  Wilson  (Ark.  1902),  66  S.  W.  661  ;  Wright  v.  Chicago,  etc.,  R.  Co., 
4  Colo.  App.  102,  35  Pac.  196 ;  Louisville,  etc.,  R.  Co.  v,  McEwan,  17 
Ky.  L.  Rep.  406,  31  S.  W.  465,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  438,  same 
case,  21  Ky.  L.  Rep.  487,  51  S.  W.  619.  Hence,  a  carrier  cannot  be  held 
liable  for  the  consequences  of  disorder  among  passengers  which  cannot 
leasonably  be  anticipated.  Cleveland  v.  New  Jersey  Steamboat  Co., 
125  N.  Y.  299,  26  N.  E.  327.  Compare  section  IV,  C,  ante,  this  note. 
In  an  action  to  recover  damages  for  the  death  of  a  passenger,  who  was 
riding  on  a  flat  car,  by  reason  of  being  thrown  from  the  car  by  fellow 
passengers,  with  whom  he  got  into  an  altercation,  the  jury  having 
found  that  defendant  could  not  reasonably  have  anticipated  that  an 
assault  would  be  committed  on  deceased  as  a  result  of  employing  flat 
cars  to  carry  the  passengers,  and  that  prior  to  the  accident,  there  was 
nothing  in  the  conduct  of  any  of  the  passengers,  of  which  the  train- 
men  had  knowledge,  to  indicate  that  the  deceased  was  in  danger  of 
being  killed  or  injured,  it  was  held  that  the  company  was  not  liable. 
Felton  V,  Chicago,  etc.,  R.  Co.,  69  Iowa  577,  29  N.  W.  618,  27  Am.  A 
Eng.  R.  Cas.  229.  And  it  has  been  held  that  a  street  railway  company 
is  not,  as  to  its  passengers,  guilty  of  negligence  in  attempting-  to 
operate  its  cars  during  a  strike  of  its  employees,  unless  the  conditions 
are  such  that  it  ought  to  know,  or  ought  reasonably  to  anticipate,  that 
it  cannot  do  so  and  at  the  same  time  guard  from  violence,  by  the  exer- 
cise of  due  care  on  its  part,  those  who  accept  its  implied  invitation  to 
become  passengers.  Fewings  v.  Mendenhall,  83  Minn.  237, 86  N.  W.  96, 
55  L.  R.  A.  713.  While  plaintiff,  a  woman,  was  seated  in  the  women's 
waiting-room  at  one  of  defendant's  stations,  awaiting  a  train,  two  or 
three  unknown  men  entered,  and  behaved  in  a  very  disorderly  manner, 
using  vulgar  and  profane  language,  and  being  guilty  of  indecent 
exposure  of  the  person.  The  company  had  no  notice  of  the  occarrence 
at  the  time.  Neither  did  it  have  notice  of  any  facts  justifying  the 
expectation  ot  such  a  wanton  and  unusual  outrage.  It  was  held  that 
defendant  was  not  liable.  Batton  v.  South,  etc.,  R.  Co.,  77  Ala.  591,  23 
Am.  &  Eng.  R.  Cas.  514, 54  Am.  Rep.  80.  While,  as  has  been  seen  (see 
ante,  this  note,  section  IV,  B.),  a  carrier  may  sometimes  be  liable  for 
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ries  to  pauen^ers  which  are  iaflicted  bj  a  dangrerous  person,  who 
lowed  to  come  and  remain  upon  the  carrier'a  vehicle  or  veasel,  thia 
ility  attaches  only  when  the  carrier  knowa,  or  should  linow,  that 
person  is  dang-erons,  and  can  reasonably  be  expected  to  anticipate 
ble  in  consequence  of  his  presence.  Thus,  it  has  been  held  that  a 
ier  is  not  responsible  for  the  results  of  a  sudden,  unlooked-for,  and 
rnt  attack  by  a  passenger  on  a  fellow  passenger,  althouKh  the 
.ilant  is  intoxicated,  and  has  addressed  insulting  remarks  to  his  fel- 
paaaenger,  but  remained  quite  after  l>einK  admonished  by  the  Con- 
or. Pntnam  v.  Broadway,  etc.,  R.  Co  ,  55  N.  Y.  108,  15  Abb,  Pr.  (U. 
iS3,  14  Am.  Rep.  190,  reversing  36  N.  Y.  Super.  Ct.  195.  PlaintiCF 
ained  injuries  in  consequence  of  another  passenger,  who  was  stand* 
in  the  aisle  of  the  car  and  supporting  himself  by  one  of  the  straps, 
ping  upon  her  foot.  The  passenger  who  cauaed  the  injury  was 
zicated,  and  lurched  at  every  turn,  but  was  well  l>ehaved.  It  was 
,  that  plaintiff  had  no  cause  of  action.  Thomson  v.  Manhattan  R. 
75  Hun  (N.  Y.)  548,  27  N.  Y.  Supp.  608,  Plaintiff  was  injured  by 
discharge  of  a  pistol  which  dropped  from  the  pocket  of  another 
lenger.  The  passenger  who  dropped  the  pistol  was  lotoaicated, 
,  prior  to  the  accident  had  passed  through  the  train  several  times, 
king  a  cigar,  staggering  somewhat,  and  peering  into  the  faces  of 
passengers.  He  was  otherwise  orderly.  On  the  ground  that  no 
lection  tietween  the  passenger's  intoxication  and  the  dropping  of 
pistol  appeared,  and  that  the  trainmen  could  not  reasonably  he 
K:ted  to  anticipate  any  trouble  from  his  presence  on  the  train,  it 
held  that  the  carrier  was  not  liable  for  the  injury  to  plaintiff.  Gal- 
on, etc.,  R.  Co.  V.  Long,  13  Tex.  Civ.  App.  664,  36  S,  W.  485.  In  an 
□n  to  recover  for  injuriea  sustained  by  plaintiff  in  consequence  of 
act  of  a  drunken  passenger  in  uncoupling  the  rear  coach  of  a  train, 
thereby  cauaing  a  collision  between  that  car  and  the  rest  of  the 
a,  it  was  held  that  the  question  as  to  whether  the  company  should 
t  anticipated  the  happening  of  an  event  like  that  which  caused  the 
dent  sbonld  have  been  submitted  to  the  jury.  Texas,  etc,,  R.  Co.  v. 
■cj  (Tex.   Civ.  App.  1902),  68  S.  W,  534. 

an  action  to  recover  damages  for  the  mistreatment  of  plaintiff,  a 
red  person,  by  white  fellow  passengers,  while  she  was  riding  in  a 
set  apart  for  the  exclusive  use  of  negroes,  it  was  held  that  the  trial 
t  properly  instructed  the  jury  that  plaintiff  was  not  entitled  to 
ver  unless  the  jury  should  believe  from  the  evidence  that  the  Con- 
or p^mltted  the  white  passengers  to  enter  the  compartment  set 
rt  for  colored  passengers,  or,  knowing  of  their  presence  there,  per- 
:ed  them  to  remain  in  the  car.  Bailey  v.  Louiaville  A  N.  R.  Co.,  19 
L.    Rep.  1617,  44  S.   W.   105.     Compare   section    IV,  D.,   ante,  this 

carrier  is  tiot  responsible  for  the  consequences  of  the  criminal  acts 
assengers  or  strangers  which  cannot  reasonably  be  foreseen.  Thus, 
IS  been  held  that  a  railroad  company  is  not  liable  for  the  death  of  a 
lenger  upon  one  of  its  trains,  who  is  shot  by  some  unknown  person, 
issenger  or  intruder,  who  enters  the  car  in  which  the  passenger  Is 
ng  with  intent  to  commit  murder  or  robbery,  if  the  company, 
lugh  its  servants,  does  not  know,  or  have  reasonable  grounds  for 
lecting,  that  the  passenger  is  in  danger.  Connell  f.  Chesapeake, 
,  R,  Co.,  93  Va.  44,  24  S.  E.  467,  57  Am.  St.  Rep,  786,  32  L.  R.  A,  792. 
1  it  has  been  held  that  the  presence  upon  a  train  of  two  negro  tramps, 
eted  and  stealing  ■  ride  thereon,  would  not  alone  be  sufficient  to 
le  the  employees  in  charge  of  the  train  to  suspect  that  such  trampa 
e  armed  with  deadly  weapons,  and  to  anticipate  that  when  brought 
•  the  train  under  arrest  they  might  endeavor  to  escape,  and  while  an 
iloyee  was  attempting  to  prevent  the  escape  make  a  murderous 
lalt  with  such  weapons  upon  one  to  whom  the  railroad  company 
d  the  duty  of  protection,  and  who  was  taking  no  part  in  effort  to 
rent  the  escape.  Savannah,  etc.,  R.  Co.  v.  Boyle,  US  Ga.  836, 42  S.  E. 
Where  plaintiff  and  another  passenger,  with  whom  he  had  become 
>lved  in  an  altercation  and  fight,  were  separated  by  the  conductor  as 


442         Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

Notes 

soon  as  possible,  and  there  was  nothing  to  indicate  that  the  troable- 
would  be  renewed,  but  plaintiff's  assailant  suddenly  and  unexpectedly 
renewed  the  assault,  it  was  held  that  the  carrier  was  not  liable.  Mullao 
V,  Wisconsin,  etc.,  R.  Co.,  46  Minn.  474,  49  N.  W.  249,  47  Am.  &  Eng^. 
R.  Cas  649.  Plaintiff  a  female  passenger,  who  was  on  the  wrong  train, 
was  put  off  at  one  of  defendant's  stations  to  await  the  arrival  of  the 
proper  train.  There  was  nothing  to  show  that  the  station  was  an  unsafe 
or  inappropriate  place  for  a  young  and  unexperienced  female,  traveling 
alone,  to  remain  between  trains.  A  male  passenger  who  left  the  train 
when  she  got  off  offered  to  escort  her  to  a  hotel,  to  which  the  conductor 
assented.  Instead  of  taking  her  to  a  hotel,  he  took  her  to  a  saloon, 
where  he  committed  an  assault  upon  her.  On  the  ground  that, 
under  the  circumstances,  the  conductor  had  no  reason  to  believe 
that  the  assault  upon  plaintiff  would  be  committed,  it  was 
held  that  defendant  was  not  liable.  Sira  v.  Wabash  R.  Co.,  115 
Mo.  127,  21  S.  W.  90S,  58  Am.  &  Eng.  R.  Cas.  538.  37  Am.  St.  Rep.  386. 
A  loaded  freight  train  had  been  placed  by  the  employees  of  a  railroad 
company  on  a  side  track  with  the  brakes  set  tight  and  \he  switch  set  to 
throw  the  cars  off  should  anything  happen.  A  boy  turned  the  switch 
so  as  to  let  the  cars  on  to  the  main  track,  and  opened  the  brakes,  thus 
starting  the  cars,  which,  reaching  ihe  main  track,  collided  with  an 
approaching  passenger  train  upon  which  plaintiff  was  a  passenger.  It 
was  held  that  the  company  was  not  liable  for  the  injuries  sustained  by 
plaintiff  in  the  collision.  Fredericks  v.  Northern,  etc.,  R.  Co.,  157  Pa. 
St.  103,  27  Atl.  689,  58  Am.  &  Eng.  R.  Cas.  91,  22  L.  R.  A.  306.  The 
fact  that  a  passenger  is  in  need  of  special  protection,  while  traveling, 
ordinarily  does  not  charge  the  carrier  with  liability  for  the  consequences 
of  not  affording  him  the  necessary  protection,  if  the  fact  that  he  needs 
special  protection  is  unknown  to  the  carrier  at  the  time  of  entering 
into  the  contract  to  carry.  It  was  so  held,  and  judgment  was  rendered 
for  defendant  carrier,  and  an  action  for  assaults  upon  plaintiff,  while 
traveling  upon  defendant's  railway,  committed  as  follows :  Plaintiff 
had  been  employed  in  the  eviction  of  pitmen  from  their  houses,  and 
had  thereby  incurred  the  ill-will  of  the  pitmen  in  the  neightx>rhood  in 
which  he  was  traveling.  When  he  took  his  ticket  defendant's  servants 
had  no  notice  that  he  was  exposed  to  greater  danger  than  one  of  the 
traveling  public,  although  he  was  threatened  with  violence  by  a  numt>er 
of  pitmen  at  the  station,  in  the  hearing  of  some  of  defendant's  servants, 
before  the  train  started,  and  got  into  the  guard's  van  for  safety,  but 
was  removed  and  placed  in  a  third  class  carriage  by  defendant's 
servants,  who  at  this  time  knew  that  he  had  been  engaged  in  the 
evictions,  and  feared  violence  from  the  pitmen.  The  pitmen  crowded 
into  the  compartment  in  which  he  was,  thereby  greatly  overcrowded. 
Defendant's  servants  when  applied  to  by  him  did  nothing  towards 
attempting  to  get  the  pitmen  out,  or  to  get  plaintiff  a  seat  in  another 
carriage,  and  he  was  assaulted  and  injured  by  the  pitmen  during  the 
journey  to  the  first  station  at  which  the  train  stopped.  At  that 
station  the  pitmen  got  out  of  the  compartment  and  others  got  in  and 
the  assaults  upon  plaintiff  were  repeated  by  them.  This  happened 
at  each  station  at  which  the  train  stopped  and  at  each  station  he 
complained  of  the  assaults  to  the  guard,  who  did  nothing  to  secure  his 
safety.  Pounder  v.  North  Eastern  R.  Co.  (1892),  1  Q.  B.  385, 61  L.  J.,  Q. 
B.  136,  65  L.  T.  679,  52  Am.  &  Eng.  R.  Cas.  433.  While  the  general 
principle,  which  is  enunciated  in  this  case,  as  to  the  duty  of  a  carrier 
to  afford  a  passenger  special  protection,  is  Undoubtedly  correct,  it  is 
doubtful  whether  the  carrier's  servants  performed  their  full  duty  to 
the  passenger,  after  becoming  acquainted  with  his  dangerous  position 
See  the  criticlsoi  of  the  ca^^e  in  note.  32  Am.  St  Rep.  93,  and  compare 
Chicago,  etc.,  R.  Co.  v,  Pillsbury,  digested  in  section  III,  ante,  this 
note. 

A  passenger  who  contracts  a  contagious  disease  from  a  ticket  agent 
of  a  carrier  while  purchasing  his  ticket,  cannot,  it  has  been  held, 
recover  damages,  if  the  carrier  does  not  know,  and  has  no  reason  to- 
know,  that  the  agent  has  the  disease.  Long  v,  Chicago,  etc,  R.  Co.» 
48  Kan.  28,  28  Pac.  977,  53  Am.  &.  Eng.  R.  Cas.  45,  15  L.  R.  A.  319. 
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F'ORMA^■CE  OF  DUTY,  OR  INABILITY, '  TO  PROTECT, 
hough  the  carrier  ma;  have  knowledg-e,  or  be  charged  with 
icofthe  paKseuger'B  peril,  or  of  facta  or  circumstances  from 
□  germay  reasonably  be  appreheoded,  lie  cannot,  of  course,  be 
le  unless  there  has  t)eeii  an  omission  of  duty  oti  his  part  to 
lie  passenger.  If  a  carrier's  servants,  when  they  learn  that  a 
'r  isin  danger  of  being  harmed  by  fellow  passengers,  make 
isonable  effort  to  protect  him,  the  carrier's  duly  isdischarged, 
»nnot  be  held  rcspoosible  for  injuries  which  the  passenger  may 

Tall  ^.  Baltimore  Steam-Packet  Co.,  90  Md.  248,  44  AtL  1007, 
A.  120.  When  twomen,  acquaintances  who  had  tieeu  drinking 
,  boarded  a  train,  and,  after  a  while,  one  of  them  began  abus- 
>ther  and  assaulted  him,  it  was  held  that  the  conductor,  in 
ig  them  and  preventing  the  assault  from  being  repeated,  did 
le  could  reasonably  be  expected  to  do.  Kinney  v.  Louisville, 
:o.,  99  Ky.  59,  34  S.  W.  1066.  Two  passengers  upon  a  steam- 
»me  involved  in  a  quarrel  over  a  game  df  cards.  One  of  them 
lu  insulting  epithet  to  the  other,  who  left  the  room  but  returned 
minutes,  and  approached  the  passenger  with  whom  he  had  been 

The  captain,  whose  attention  had  twen  called  to  possibility 
e,  sprang  forward  and  intervened,  but  not  in  time  to  prevent 

who  had  remained  in  the  room  from  striking  the  other,  and 
r  him  down.  The  latter  drew  a  pistol  and  fired,  but  missid  his 
hit  plaintiff,  It  was  held  that,  the  captain  havingdone  every- 
his  power  to  prevent  the  occurrence,  the  carrier  was  not  liable. 
;altimore  Steam-Packet  Co.,  90  Md.  248,  44  All.  UX)7,  47  L.  R. 
Wherea  train  is  boarded  by  disorderly  persons,  who  rush  upon 
with  such  violence  and  in  such  numbers  as  to  overwhelm  the 
r,  as  well  as  the  passengers,  the  railroad  company  is  not  re- 
:  lor  the  consequences  of  the  disorderly  persona  lieingonthe 
It  is  not  the  duty  of  railroad  companies  to  furnish  theii  trains 
>lice  force  adequate  to  such  emergencies.  They  are  bound  to 
nen  enough  for  the  ordinary   transportation,  but  they    are  not 

anticipate  or  provide  for  such  an  unusual  occurrence,"     Pitts- 
tc.  R.  Co,  V.  Hinds,  53  Pa.  St.  512.  91  Am.  Dec,  224. 
i   FOR  WHICH  CARRIER   LIABLE. 
howti  by  the  preceding  sections  of  this  note,  most  of   the  cases 

it  has  been  soutrht  to  charge  carriers  with  liability  for  the 
■nces  of  negligence  and  wilful  acts  of  fellow  passengers  and 
s.  have  been  based  upon  acts  of  violence.  But  the  liability  of 
er  is  not  limited  to  acts  of  violence  ;  passengers,  especially 
nd  children,  are  entitled  to  be  protected  against  the  use  of 
)r  obscene  language,  insults  and  abuse,  and  similar  miscon- 
fellow  passengers,  or  strangers.  Ballon  v.  South,  etc.,  R.  Co., 
91,  23  Am.  Sl  Eng.  R.  Gas.  514, 5+  Am,  Rep.   80  ;  St.  Louis,  etc.. 

Wilson  (Ark.  1902).  66  S.  W.  661  ;  Sl.  Louis,  etc.,  R.  Lo.  v. 
71  Tex.  491.  9  S.  W.  451,  37  Am.  &Eng.  R.  Gas.  9t,10  Am.  St. 
,  1  L.  R.  A.  667;  Texas,  etc.,  R.  Go.  v.  Kingston  (Tei.  Civ. 
2J.68  S.  W.  518:  Collins  v.  Tenaa.etc,  R.  Co..  IS  Tex.  Civ. 
.  39S.  W.  643;  Texas,  etc..  R.  Co.  zi.  Jones  I'l'ex.  Civ.  App. 
S.  W.  124.  However,  the  carrier's  liability  is  subject  to  the 
n  that  he  cannot  be  expected  to  guard  against  the  consequences 
-iidenesB  or  bad  manners  on  the  part  of  strangers,  or  other 
!rB,  which  does  not  amount  to  a  breach  of  the  peace, 
has  been  held  that  a  woman  is  not  entitled  to  recover  damages 
lilroad  company  for  personal  injuries,  where  it  appears  from 
testimony  that,  when  she  was  about  to  descend  from  the  lower 

car  to  the  ground,  she  was  jostled  oiT  by  another  passenger 
jnhing  by  her  to  enter  the  car.  Ellinger  v.  Philadelphia,  etc ., 
53  Pa.  St.  213.  25  Atl.  1132.  58  Am.  &  Eng.  R.  Cas.  42-;,  34  Am. 

697.  And  a  railroad  company  is  not  li.ible  for  injuries  sus- 
Y  »  passenger  through  the  act  of  an-  intending  passenger,  who, 
7  entering  a  station,  violently  pushes  the  door  open,  causing  it 
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to  strike  the  passenger  with  force,  just  as  she  is  about  to  ]>ass  out. 
Graeff  v.  Philadelphia,  etc.,  R.  Co.,  161  Pa.  St.  230,  28  AtL  1107,  58  Am. 
&  Engr.  R.  Cas.  431,  41  Am.  St.  Rep.  885,  23  L.  R.  A.  606.  A  railroad 
company  it  has  been  held,  is  not  liable  to  a  passenger  on  account  of 
men  and  boys  around  one  of  its  stations  jeering  and  laughing  at  her. 
Missouri,  etc.,  R.  Co.  of  Texas  v,  Kendrick  (Tez.  Civ.  App.  1895),  32 
S.  W.  42. 

Thbodor  Mbgaardbx. 

Mott  v.  Southern  Ry.  Co. 

(Supretne  Court  of  North  Carolina,  Nov,  ii,  igoi.) 

[42  S.  E.  Rep.  601.] 

Railroad  Employee—Assumption  of  Risk. 

Priv.  Laws  1897,  c.  56,  which  provides  that  any  * 'servant  or  employee 
of  a  railroad  company"  who  shall  suffer  injury  in  the  course  of  his 
employment  by  any  defect  in  machinery  shall  be  entitled  to  maintain 
an  action  against  such  company,  renders  inapplicable  the  doctrine  of 
assumption  of  risk  in  case  of  a  servant  injured  while  assisting  in  the 
removal  of  a  tire  from  an  engine,  through  defendant's  negligence ;  the 
statute  not  being  limited  to  employees  running  trains,  but  embracing 
all  servants  of  railway  companies. 

Appeal  from  superior  court,  Iredell  county;  Shaw,  Judge. 

Action  by  Chas.  D.  Mott  against  the  Southern  Railway 
Company.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

Long  &  Nicholson,  Armfield  &  Turner,  and  W.  G.  Lewis, 
for  appellant. 

F.  H.  Busbee,  for  appellee. 

CLARK,  J.  The  plaintiff  was  injured  while  in  the  employ- 
ment of  defendant  company.  He  was  ordered  by  one  who 
had  a  right  to  command  him  to  aid  a  foreman  to  take  a  tire 
off  an  engine,  which  tire  weighed  8oo  or  i,ooo  pounds,  and 
had  to  be  heated  red  hot  to  obtain  the  expansion  necessary  to 
secure  its  removal.  The  plaintiff  alleges  that  while  he  was 
engaged  in  helping  to  remove  this  tire  it  slipped  by  the  negli- 
gence of  defendant  and  its  servants^  as  specified  in  the  com- 
plaint, and  fell  upon  the  iron  bar  the  plaintiff  was  using, 
crushing  him  and  injuring  him  seriously.  The  jury  found, 
upon  issues  submitted  to  them,  that  the  plaintiff  was  injured 
by  the  negligence  of  the  defendant  as  alleged  in  the  com- 
plaint, and  that  the  plaintiff  did  not  by  his  own  negligence 
contribute  to  his  injury,  and  assessed  the  plaintiff's  damages 
at  $500.  The  court  submitted,  over  plaintiff's  objection, 
another  issue :  **  Did  the  plaintiff  assume  the  risk  of  injury 
when  he  accepted  service  of  the  defendant.?"  To  the  sub- 
mission of  this  issue,  the  plaintiff  excepted.  The  jury  re- 
sponded **  Yes"  thereto,  and  by  reason  of  such  response  the 
judge  rendered  a  judgment  in  favor  of  defendant,  and  plain- 
tiff appealed. 

The  submission  of  the  issue  as  to  assumption  of  risk  was 
error,  the  finding  of  the  jury  thereon  is  immaterial,  and  the 
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is  entitled  to  judgment  upon  the  finding: 
les.  The  case  of  Coley  v.  Railroad  Co 
.  £.  43,  and  same  case  on  rehearing,  129 
19s,  are  conclusive  of  this.  Those  cases 
luthority  in  Thomas  v.  Railroad  Co.,  12c 
201 ;  Cogdell  v.  Railway  Co.,  129  N.  C.  3; 
ley  V,  Tobacco  Co.,  130  N.  C.  34,  40  I 
f.  Railway  Co.,  130  N.  C.  186,  41  S.  E.  i 
:es  at  this  term.  In  Cogdell's  Case,  supr 
e,  and  so  ruled,  that  the  judge,  under  the  ; 
Case,  properly  refused  to  submit  an 
on  of  risk  when  the  cause  of  action  was  foi 
the   course   of  his   employment   by   a   i 

;t  ratified  February  23,  1897  (printed,  for  s 
lade  public,  as  chapter  56  in  the  Private! 
as  follows: 

on  I.  That  any  servant  or  employee  of  i 
'  operating  in  this  state,  who  shall  suffer  i 
»r  the  personal  representative  of  any  such 
1  have  sufiered  death,  in  the  course  of  hii 
lent  with  said  company,  by  the  negligen( 
incompetency  of  any  other  servant,  e 
the  company,  or  by  any  defect  in  the 
appliances  of  the  company,  shall  be  entitl 
iction  against  such  company. 

2.  That  any  contract  or  agreement,  expn 
ade  by  an  employee  of  said  company  t 
f  the  aforesaid  sectionshall  be  null  and  v 
ley  V.  Railroad   Co.,    128  N.   C.    534,    35 

C.  J.,  after  an  able  and  full  discussion  c 
nd  its  bearing  upon  the  doctrine  of  ass 
s,  at  page  541,  128  N.  C,  and  page  46,  39  f 
lart  of  the  record,  consisting  of  prayers  foi 
judge's  charge,  is  predicated  upon  the  fir 
ion  of  risk,  which  are  eliminated  by  the  vi 

the  case.  •  •  •  Xhe  prayers  of  the 
if  not  all  of  them,  are  addressed  to  the 
md  it  is  not  necessary  for  us  to  discuss 
his  view  of  the  act  of  1897. ' '     After  full  arf 

eful  consideration  on  rehearing,  the  courl 
C.  407,  40  N,  E.  19s)  the  view  expressed  b 

Douglas,  J.,  saying  (page  409,    129   N.  C 

3.  E.)  that  our  statute  is  "an  unconditio 
he  kindred  doctrines  of  fellow  servant  a 
isk,  as  applied  to  railroad  companies";  1 
N.  C,  and  page  197,  40  S.  E.,  "We  havi 

ation  in  holding  the  act  of  February,  1897 
,  and  that  it  deprives  all  railroad  compani 
state  of  the  defense  of  assumption  of  ri 
in  contract,  express  or  implied,  and  whet 
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directly,  or  under  the  doctrine  of  fellow  servant."  No  case 
has  ever  been  more  thoroughly  argued  and  more  carefully  and 
deliberately  considered  than  Coley  v.  Railroad  Co.  It  was 
argued  before  us  by  able  counsel  three  times, — first  at  Septem- 
ber term,  1900, — and  was  carried  over  under  an  advisari  to 
the  spring  term,  1901,  when  it  was  reargued  by  leave  of  the 
court ;  the  opinion  affirming  Judge  Hoke,  who  tried  the  cause 
below,  being  written  by  Chief  Justice  Furches.  It  was  again 
argued  on  rehearing  at  fall  term,  1901 ;  the  court  reaffirming 
its  former  decision  in  a  well-considered  opinion  by  Mr.  Justice 
Douglas.  And  these  opinions  have  since  been  approved  in 
several  cases,  as  already  cited. 

It  was  suggested  here  that  the  act  applied  only  to  em* 
ployees  running  the  trains,  but  the  language  of  the  statute  is 
both  comprehensive  and  explicit.  It  embraces  injuries  sus- 
tained by  **any  servant  or  employee  of  any  railway  company 
*  *  *  in  the  course  of  his  services  or  employment  with  said 
company."  The  plaintiff  was  an  employee,  and  was  injured 
in  the  course  of  his  service  or  employment. 

The  issue  and  finding  thereon  as  to  assumption  of  risk  being 
irrelevant  and  immaterial,  the  cause  must  be  sent  back,  with 
directions  to  enter  judgment  in  favor  of  the  plaintiff  in  accord- 
ance with  the  findings  upon  the  other  issues.  House  v. 
House  (at  this  term)  42  S.  E.  546. 

Reversed.      1  • 

Flanagan  Bank  v.  Graham  ei  al. 

{Supreme  Court  0/  Oregon^  Jan.  /p,  ipdj.) 

[71  Pac.  Rep.    137.] 

Chattel  Mortgagee — Foreclosure — Destruction  of  Property. 

Where  aU  the  property  covered  by  a  chattel  mortgage  is  destroyed, 
or  so  changed  and  mixed  with  other  property  as  to  be  impossible  of 
identification,  a  decree  of  foreclosure  on  snch  property  woald  be  use- 
less,  and  should  not  be  granted. 

Contract  for  Construction  of  Railroad — Obligation  to  Furnish  Rolling 
Stoclc. 
Under  a  contract  by  which  the  general  manager  of  a  railroad  com- 
pany, who  held  all  the  stock  issued,  except  one  share  each  held  by 
the  other  directors,  agreed  to  build  the  road  in  a  substantial  manner, 
*'so  as  to  be  successfully  operated  when  built,  and  to  have  said  ix>ad 
in  operation"  within  a  stated  time,  in  consideration  of  all  donations 
and  bonuses  pledged  to  the  company  and  of  all  its  first  mortgage 
bonds,  such  contractor  was  required  to  equip  the  road  with  engines 
and  cars  sufiScient  for  its  successful  operation. 

Rolling  Stock— Delivery  to  Company   Where  Purchased    by   General 
Manager  as  Contractor. 

Where  a  contractor,  required  to  furnish  the  engines  and  cars  for  a 
railroad,  is  also  general  manager  of  the  road,  engines  and  cars  par- 
chased  by  him  in  his  own  name  will  be  deemed  delivered  to  tfae.rail- 
road  company  when  he  puts  them  into  use  on  the  railroad. 
Liens— After-Acquired  Property. 

A  contractor  who  had  agreed  to  construct  a  railroad  and  furnish  the 
rolling  stock  therefor  in  consideration,  in  part,  of  all  its  first  mort- 
gage bonds,  executed  a  chattel  mortgage  to   a  director   and  general 
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■el  of  th«  railroad  compan;,  covering  all  eng^ines,  cars,  and  ma- 
la therefor  nhlcli  he  should  thereafter  acquire.  He  thereafter 
haaed,  in  hisown  name,  enginea,  cars,  and  materials,  and  deliv- 
them  to  the  company,  and  the  vendor,  who  had  no  knowledge  of 
chattel  mortgage,  though  it  was  filed  of  record,  accepted  sucb 
s  in  payment  therefor:  held,  in  an  action  to  foreclose  such  chat- 
mrtgage,  that  the  Ilea  thereof  was  inferior  to  that  of  the  mort- 
'  given  by  the  railroad  company  to  secure  such  bonds, 

ppeal  from  circuit  court,  Coos  county ;  J.  W.   Hamilton, 

ctioD  by  the  Flanagan  &  Bennett  Bank  against  R.  A. 
ham  and  others.  From  a  judgment  for  defendants,  plain- 
ippeals.     Modified. 

his  is  a  suit  by  plaintifl,  a  corporation,  to  foreclose  two 
:tel  mortgages,  the  first  of  which  was  executed  by  R.  A. 
ham  to  Flanagan  &  Bennett,  as  partners,  on  January  20, 
[,  to  secure  the  payment  to -them  of  $6,039. 54,  ^"d  such 
her  amount  as  they  should  advance  to  Graham  within  60 
s  thereafter,  not  exceeding  $10,000  in  all,  and  interest, 
sring  horses,  harness,  carts,  wagons,  scrapers,  tools,  camp 
Its,  tents,  stoves,  cooking  utensils,  and  all  property  and 
ilements  used  by  the  said  Graham  in  railroad  construction, 
1  aU  other  property  for  like  use  that  he  might  thereafter 
uire;  the  other  being  executed  by  Graham  to  Flanagan  & 
mett,  as  partners,  on  September  14,  1891,  as  additional 
irity  for  the  debt  described  in  the  first,  and  as  security  for 
er  sums  of  money  for  which  the  said  Graham  became  in- 
ted  to  them,  and  for  advances  which  they  might  thereafter 
ke  to  any  extent  to  Graham,  and  was  intended  to  cover 
I  of  the  railroad  cars,  car  wheels,  axles,  fastenings,  bolts, 
all  material  for  the  construction  of  the  same,  now  on  the 
:  of  the  road  of  the  Coos  Bay,  Roseburg  &  Eastern  Rail- 
d  &  Navigation  Company,  and  in  Coos  county,  Oregon, 
I  at  present  being  at  or  in  Marshfield,  Coos  county,  Oregon, 
1  Coquille  city,  in  said  county,  and  such  other  cars,  car 
:els,  and  material  for  construction  of  rolling  stock  which 
y  be  put  on  said  railroad  or  in  connection  therewith.  Also 
■  and  all  rolling  stock  on  said  railroad,  or  which  may  here- 
;r  be  put  on  said  railroad  while  these  presents  shall  con- 
iie  in  effect,  and  including  locomotives,  engines,  tenders, 
1  cars  of  every  description."  The  Flanagan  &  Bennett 
ak  subsequently  succeeded  to  the  interest  of  Flanagan  & 
mett,  partners,  in  these  mortgages  and  the  debts  which 
y  were  given  to  secure,  which  indebtedness  has  since  in- 
ased  to  a  large  amount.  The  complaint  shows  that  a  part 
the  property  so  mortgaged  has  since  come  into  possession 
the  defendants  Beaver  Hill  Coal  Company  and  the  Coos 
y,  Roseburg  &  Eastern  Railroad  &  Navigation  Company, 
:  is  held  by  them  subject  and  subordinate  to  the  lien  of 
intlH's  mortgages.  It  is  further  shown  that  the  defendant 
!  Farmers'  Lx>an  &  Trust  Company  claims  to  have  a  lien  by 
y  of  a  trust  deed  or   mortgage   upon   sucb   property,    or  a 
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portion  thereof,  but  that  the  same,  whatever  it  may  be,  is  sub- 
sequent and  subject  to  plaintiii's  said  mortgages.  There  is 
also  an  allegation  that  the  railroad  company,  in  considera- 
tion of  the  sale  and  transfer  to  it  of  the  property  described  in 
the  chattel  mortgages,  or  a  portion  thereof,  assumed  and 
agreed  to  pay  the  said  indebtedness  of  Graham  to  plaintiff, 
and  a  personal  decree  is  demanded,  for  the  amount  alleged 
to  be  due,  against  both  Graham  and  the  railroad  company, 
and  the  foreclosure  of  the  mortgages  is  prayed  for  against,  all 
parties  defendant.  The  defendants  Beaver  Hill  Coal  Com- 
pany, the  Farmers'  Loan  &  Trust  Company,  Coos  Bay  Rail- 
road Company,  and  W.  S.  Chandler,  receiver  of  the  latter, 
answered,  denying  nearly  all  the  material  allegations  of  the 
complaint,  but  admitting  that  the  locomotives,  tender,  rolling 
stock,  and  equipments,  claimed  by  plaintiff  to  be  subject  to- 
the  lien  of  its  mortgages,  were  acquired  by  the  railroad  com- 
pany, and  alleging  that  they  were  rightfully  acquired  through 
various  persons  and  at  various  times,  but  denying  that  the 
same,  or  any  portion  thereof,  are  subject  to  such  pretended 
mortgages,  or  that  the  said  railroad  company  as- 
sumed or  agreed  to  pay  any  part  of  said  pretended 
indebtedness  of  Graham  to  the  plaintiff.  It  is  further 
alleged  that  the  trust  company  has  acquired  a  lien 
upon  all  of  such  property,  superior  to  any  of  the  pretended 
equities  of  the  plaintifiF.  The  decree  of  the  trial  court  was  in 
favor  of  the  defendants,  dismissing  the  complaint,  and  plain- 
tiff appeals. 

Wirt  Minor,  for  appellant. 

J.  Cauch  Flanders,  for  respondents. 

WOLVERTON,  J.  (after  stating  the  facts).  The  legaJ 
issues  presented  are  few,  although  the  record  is  voluminous, 
and  incumbered  with  a  vast  variety  of  exhibits,  more  or  less 
confusing,  and  difficult  to  reconcile  so  as  to  arrive  at  an 
entirely  satisfactory  solution  of  the  controversy. 

As  to  the  chattel  mortgage  first  given  by  Graham  to  Flanagan 
&  Bennett,  the  property  involved,  unless  the  steam  excavator 
may  be  said  to  be  included,  has  ceased  to  have  any  practical 
existence,  or  at  least  it  has  not  been  presently  so  identified  as 
to  make  it  possible  that  the  law  may  lay  hold  of  it  and  subject 
it  to  the  payment  of  plaintiff's  demands.  Many  of  the  horses 
have  died,  and  such  as  remain  have  not  been  traced  to  any 
definite  possession,  and  the  wagons,  carts,  scrapers,  tools  and 
implements,  camp  equipments,  and  other  property  then 
owned  and  used  by  Graham  in  his  construction  work,  have 
become  worn  out  and  so  scattered  and  dissipated  that  it  is 
not  practicable  to  locate  any  part  of  them,  or  to  determine 
within  whose  possession  any  considerable  portion  thereof  is 
to  be  found ;  so  that  it  is  impracticable  for  the  court  to  make 
legal  application  of  them  to  the  discharge  of  any  alleged  in- 
cumbrance.    To  suffice  for  this  conclusion,  we  advert  to  the 
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y  of  Mr.  Bennett.  He  says:  "I  suppose  the  horses 
;  if  any  of  them  are  living,  I  do  not  know  it.  The 
—there  may  be  some  of  that  in  existence,  but  I  do  not 
The  30  wagons  and  52  carts, — ^I  could  not  say  about 
liether  any  of  them  are  in  existence  or  not ;  they  were 
I  along  the   line  of  the  railroad  of  the  Coos  Bay  & 

Railroad   &    Navigation    Company.     The    50  slush 

I  understand;  are  some  of  them  scattered  along  the 
.  the  last  I  saw  of  them  was  up  near  Myrtle  Point,  or 
the  track  of  the  railroad,  but  a  great  many  of  them,  I 
were  used  in  building  the  Klondike  spur,  and  I  think 

a  great  many  of  these  wheel  cars  and  slush  scrapers, 
lid  not  say  how  many,  and  the  tools,  camping  outfit, 
Lmg  utensils,  I  suppose  a  great  many  of  them  are 
What  amount  of  it  is  left  I  could  not  say,  but  I 
latever  is  left  is  along  the  line  of  the  railroad,  some- 
tnd    1   suppose   Mr.   Chandler   has  possession  of  it, 

I  do  not  know  that.  The  pile  driver  and  hammer, 
gines,  ropes  and  blocks,  tackle,  etc.,  I  do  not  know 
aw  that  last,  and  I  could  not  say  where  it  is."  Mr. 
r,  who  is  now  receiver  of  the  road,  testified  that  none 
Toperty  has  come  into  his  possession.  He  has  the 
cavator,  but  none  of  the  property  described  generally 
lortgage;  neither  has  the  Beaver  Hill  Coal  Company 
)n  of  any  of  it.  True,  the  pleadings  would  seem  to 
I  the  part  of  the  railroad  company  and  the  Beaver 
1  Company  that  the  property  had  come  into  their 
)n,  but  if  it  is  there  now  it  is  impossible  of  identifica- 
I  it  would  be  a  useless  and  vain  proceeding  to  decree 
Dsure  upon  property  having  no  practical  present 
;.  Hence  we  conclude  that  plaintiff  is  not  entitled  to 
sure  as  to  this  property,  and  we  do  not  understand 
s  now  seriously  insisted  upon  by  its  counsel.  This 
e  contains  the  following  clause,  namely:  "Also  in- 
lerein  any  and  all  property  which  said  Graham  may 
:  acquire  for  use  in  connection  with  the  above,  or 
ay  be  an  enlargement  or  addition  thereto;"  and  it  is 
that  this  is  suitable  and  adequate  to  constitute  the 
e  a  lien  u^on  the  steam  excavator,  which  was  pur-' 
y  Graham  through  J.  D.  Spreckels  &  Bros.  Co.  on  jan- 
E893,  and  subsequently  employed  along  the  line  of  the 
iut,  considering  the  general  nature  of  the  property 
J,  it  does  not  seem  to  us  by  reasonable  construction 
idment  that  this  machine  was  to  be   included.     This 

of  the  first  mortgage. 

:ermine  the  potency  and  validity  of  the  second  mort- 
i  lien,  upon  the  property  therein  described,  both  as  to 
erty  then  in  existence  and  such  as  was  thereafter  to 
ired,  involves  an  inquiry  into  the  history  of  the 
tion  of  the  railroad  company,  its  control  and  manage- 
id  Graham's  business  relations  thereto,  as  well  as  the 
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manner  in  which  the  alleged  rights  of  the  relative  parties  con- 
cerned were  acquired.  The  original  incorporators  of  the  rail- 
road company  were  J.  W.  Bennett,  E.  G.  Flanagan,  T.  R. 
Sheridan,  and  A.  M.  Crawford,  and  the  first  board  of  directors 
was  composed  of  T.  R.  Sheridan,  R.  A.  Graham,  F.  W. 
Burnett,  O.  J.  Seeley,  W.  B.  King,  E.  G.  Flanag^an,  and  W. 
E.  Baines,  the  first  meeting  being  held  August  19,  1890. 
T.  R.  Sheridan  was  elected  president,  F.  W.  Burnett  vice 
president,  and  W.  E.  Baines  secretary  and  treasurer. 
R.  A.  Graham  was  elected  general  manager,  and  as  such  was 
^^to  have  the  general  management  of  the  business  of  the  com- 
pany.'* F.  W.  Burnett  was  elected  general  solicitor, 
chargeable  with  the  duty  of  acting  as  its  counsel.  On  this 
date  the  company,  being  duly  authorized  thereto,  made  and 
entered  into  a  contract  with  Graham,  which,  with  its  preamble, 
reads  as  follows:  Whereas,  the  said  corporation  has  been 
organized  for  the  purpose,  among  others,  of  building  and 
operating  a  line  of  railroadfrom  a  point  on  Coos  Bay,  at  the 
town  of  Marshfield,  in  the  state  of  Oregon,  running  thence  to 
a  point  at  the  city  of  Roseburg  in  said  state ;  and  whereas,  the 
said  corporation  is  at  present  wholly  without  means  of  con- 
structing such  railway  line;  and  whereas,  certain  subscrip- 
tions, subsidies,  and  guaranties  have  been  made  by  individuals 
and  corporations  in  favor  of  the  party  of  the  first  part,  on 
condition  that  said  railway  line  be  completed  and  in  opera- 
tion within  a  limited  time,  which  subsidies  amount  in  the 
aggregate  to  about  $225,000;  and  whereas,  the  said  corpora- 
tion also  has  powers  under  its  charter  and  the  laws  of  the  state 
to  issue  its  bonds  to  the  amount  of  $25,000  per  mile  of  said 
proposed  road,  to  be  secured  by  a  mortgage  upon  all  its  prop- 
erty now  owned  or  to  be  acquired ;  and  whereas,  said  R.  A 
Graham,  party  of  the  second  part,  proposes  to  undertake  the 
construction  of  said  road  from  Marshfield  to  Roseburg,  in 
consideration  of  receiving  from  said  party  of  the  first  part  an 
assignment  of  all  of  said  subsidies,  subscriptions,  and 
guaranties  (except  rights  of  way  and  terminal  facilities),  and 
also  the  bonds  of  the  same  so  secured  as  aforesaid  to  the 
amount  of  $25,000  per  mile  of  said  road,  as  the  same  shall  be 
located  and  constructed  between  said  points:  ♦  *  ♦  Now, 
therefore,  this  memorandum  witnesseth  that,  in  consideration 
of  the  agreement  of  the  said  party  of  the  second  part  to 
undertake  the  construction  of  said  line  of  railroad  between 
the  points  hereinbefore  named,  said  railroad  to  be  a  standard 
gauge,  and  be  built  in  a  substantial  and  proper  manner  so  as 
to  be  successfully  operated  when  built,  and  to  have  said 
railroad  in  operation  within  the  time  limited  by  said  subscrip- 
tions and  subsidies,  or  within  such  further  time  as  shall  here- 
after, by  resolution  of  said  board  of  directors,  be  determined 
upon,  the  party  of  the  first  part  hereby  agrees:  First,  to 
cause  to  be  assigned  to  said  R.  A.  Graham  or  his  assigns  all 
subscriptions,  subsidies,  and  guaranties  made  to  said  party  of 
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part,  as  an  inducement  (or  the  building  of  said  road; 
:ond,  to  cause  to  be  issued  and  delivered  to  said 
or  his  assigns  the  first  mortgage,  30  years,  6  per  cent. 
ids  of  the  party  of  the  first  part  to  the  amount  of 
per  mile  of  said  proposed  road  between  Marshfield 
eburg,  as  the  same  shall  be  located  and  constructed, 
re  said  bonds  by  mortgage  or  trust  deed  upon  said 
'ay,  and  all  property  of  said  corporation  now  held 
acquired  in  manner  and  form  satisfactory  to  said 
his  assigns."  The  board,  at  a  meeting  held  April 
idopted  a  form  of  bond  and  mortgage  which 
ofore  been  submitted  to  and  approved  by 
rs'  Loan  &  Trust  Company,  and  the  president 
ry  were  authorized  and  empowered  to  sign  and 
m  in  behalf  of  the  company.  At  this  meeting,  F. 
resigned  as  director,  vice  president,  and  general 
d  J.  W.  Bennett  was  elected  director  and  vice  presi- 
itead.  Bennett  qualified  as  director  May  r,  i8gL 
n  elected  director  September  I2,  1891,  and  qualified 
,  at  which  date  he  was  re-elected  vice  president, 
lown  that  Bennett  acted  as  general  solicitor  or 
the  company  from  the  time  of  his  first  election  as 
1  for  several  years  thereafter.  On  June  1,  1891,  it 
d  to  a  meeting  of  the  board  of  directors,  Bennett 
2nt,  that  the  Farmers'  Loan  &  Trust  Company 
ghtly  to  the  form  of  the  mortgage  theretofore 
nd  desired  to  have  certain,  words  stricken  out; 
the  board  directed  that  another  mortgage  be 
conform  to  its  behests,  "in  such  form,  and  with 
ions,  as  may  be  acceptable  to  the  said  trust  com- 
Jesigned  to  convey  all  the  property  of  this  cor- 
3W  owned  or  hereafter  acquired,  as  security  for  its 
ursuant  to  this  authority,  the  company  duly 
d  delivered  to  the  trust  company  a  mortgage  or 
t,  embracing  property  as  follows:  "All  locomo- 
les,  tenders,  cars,  carriages,  tools,  machinery, 
ed  or  unmanufactured  materials,  coal,  wood,  and 
every  kind  belonging  or  appertaining  to  the  rail- 
ny;  and,  also,  all  line  or  lines  of  telegraph,  tele- 
's, stations,  implements  and  materials,  and  all 
:al  or  personal,  rights,  privileges,  and  franchises, 
ppendants,  and  appurtenances  thereunto  belong- 
er  now  held  or  hereafter  acquired,"  There  is 
:e  as  to  when  this  mortgage  was  executed,  the 
contending  that  it  was  on  June  i,  rfigi,  and  the 
,t  it  was  not  until  October,  and  that  it  was  not 
ord  until  December  i,  1891.  This  inquiry,  how- 
not  deem  especially  important  to  the  present 
,  The  bonds  for  the  first  section  of  five  miles  of 
instructed  were  issued  by  authority  of  the  board  of 
I  January  9,  1S92,  for  the  second  section  on  May  12, 
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1892,  the  third,  on  August  8,  1893,  and  for  the  fourth  and  fifths 
October  28,    1893.     Those  for  the  first  two  sections  were 
delivered  by  the  trust  company  to  Graham,  and  for  the  last 
three   to  J.     D.   Spreckels  &  Bros.    Co.,   in    pursuance  of 
Graham's    instructions.     The  capital  stock  of  the  railroad 
company  consists  of  40,000  shares,   at  $100  per  share,    and 
there  were  issued  I9,994  shares  to  O.  J.   Seeley,  in  trust  for 
R.  A.  Graham,  and  6  shares  to  such  persons  as  it  was  desired 
to  have  serve  as  directors  of  the  company.    These  were  can- 
celed and  reissued  to  others  as  occasion  demanded  in  chang- 
ing the  personnel  of  the  directorship,  so  that  Mr.  Graham  was 
constituted  the  owner  and  holder  of  practically  all  the  sub- 
scribed capital  stock  of  the  concern,  the  manager  of  the  com- 
pany, and  a  contractor  to  build  and  construct  the  road  under 
the  agreement  of  August  19,  1890,  by  virtue  of  which  he  was 
to  become  the  owner  of  all  the  subsidies,  except  the  right  of 
way  guaranties,  and  all  the  bonds  of  the  company  as  fast  as 
they  were  issued,  and  of  these  conditions  all  of  the  directors 
acting  at  the  time  must  necessarily  have  been  cognizant.     On 
October  15,  1890,  Spreckels  Bros.  &  Co.  advised  Graham  that 
it  had  purchased  on  his  account  30  miles  of  45-pound  steel 
T-rails,  and  necessary  fish  plates,  bolts,  etc., — payments  to  be 
made,  $50,000  cash  on  receipt  of  property  in  San  Francisco, 
and  the  balance  in  90  days  after  final  delivery,  with  interest 
at  7  per  cent.    Graham  confirmed  this  purchase,  but  when  the 
rails  arrived  in  San  Francisco  he  was  unable  to  pay  for  them, 
and  all  but  10  miles  were  sold,  with  his  consent.     Spreckels 
Bros.  &  Co.,  however,  would   not  let  him   have  the  balance 
until  he  gave  security  for  payment.     This  was  accomplished 
about  August  24,  1891,  by  an  arrangement  whereby  Graham 
executed  his  two  notes,  with   Collins  of  the  First   National 
Bank  of  San  Diego  as  surety,  payable,  one  in  four  and  the  other 
in  six  months,  and  agreed  to  give  Spreckels   Bros.  &  Co.  the 
bonds,  and  a  majority  of  the  stock  of  the  railroad  company, 
and  the  subsidies,  as  security  additional  to  Collins'  indorse- 
ment.    This  arrangement  was  confirmed  by  subsequent  corre- 
spondence of  the  parties.     On  February  24th,  Spreckels  Bros. 
&  Co.  wrote  to  Graham,  advising  him  that  his  second  note  of 
$17,000  was  then  due,  and  requested  him  to  forward  securi- 
ties at  once,  otherwise  it   must  insist  upon  payment,  and,  on 
the  27th,  Graham  answered,  saying,  **I  beg  to  state  that  the 
delay  in  not  delivering  you  the  securities  which  were  promised 
must  have  been  very  aggravating,'*  and  explaining  that  it  was 
caused  by  the  bank  note  company's  not  having  them  ready. 
He  further  wrote  that  the  first  section  of  five  miles  had  been 
accepted  by  the  company,  and  the  bonds  ordered   by   the 
trustees,  and  that  the  board  would  have  another    meeting 
** early  next  month,  and  will  accept  the  next  section,  and  the 
bonds  will  be  issued  on  that.*'     On  March  23,  1892,  Graham 
delivered  48  of  the  bonds,  being  Nos.  i  to  48,  inclusive,  of  the 
first  issue.     On  September  3,  1892,  Spreckels  Bros.   &   Co. 
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to  Graham  an  additional  $io,ooo,  and  took  his  note 
■,  with  a  written  pledge  on  the  face  of  it  of  47  additional 
aeing  Nos.  79  to  125,  inclusive,  as  security  for  its  pay- 
nd  on  that  day  another- agreement  was  entered  into 
,  in  substance,  that,  in  consideration  of  certain  ad- 
made  by  Spreckels  Bros.  &  Co.  to  enable  Graham  to 
the  construction  of  the  railroad  from  Marshfield  to 
Point,  as  per  his  contract  with  said  road,  Graham  is 
sit  with  Spreckels  Bros.  &  Co.  all  the  bonds  of  said  rail- 
ued  and  to  be  issued,  from  No.  i  to  No.  663,  inclusive, 
najority  of  the  capital  stock,  as  security  for  advances 
^ith  interest  at  7  per  cent.,  to  be  charged  on  entire 
.  and  5  per  cent,  bonus  on  advances  made  on  and  after 
ber  3,  1892.  It  was  further  agreed  that  Spreckels  Bros, 
fiould  receive  10  percent,  commission  for  any  sales  of 
legotiated  by  it,  and  also  10  per  cent,  on  amount  of 

the  cost  of  construction  of  the  road  from  Myrtle  Point 
;burg.  On  September  13,  1893,  this  agreement  was 
i  so  as  to  entitle  Spreckels  Bros.  &  Co.  to  6  per  cent. 

the  proceeds  of  sales  of  bonds,  and  at  the  same  time 
I  gave  it  an  option  of  purchasing  the  railroad  stock  at 
s  per  share.  All  the  bonds  issued,  being  625  in  num- 
it  into  the  hands  of  Spreckels  Bros.  &  Co.  under  these 
ments  save  5,  and  10,001  shares  of  the  capital  stock 
tain  subsidies.  Outside  of  these  securities,  Graham 
credit  whatever  with  Spreckels  Bros.  &  Co.,  and  it 
ith  him  in  reliance  wholly  on  the  securities.  In  its 
i  with  Graham,  and  the  advancement  of  funds  to  him, 
:1s  Bros.  &  Co.  kept  its  account  with  him  individually, 

as  manager  of  the  railroad,  or  with  the  railroad  itself. 
muels,  who  was  the  manager  of  Spreckels  Bros.  &  Co., 
;,  however,  that  it  was  his  understanding  that  the 
:s  were  made  for  the  purpos"  of  building  and  equipping 
d  to  Myrtle  Point;  that  in  reality  Spreckels  Bros.  & 
5  dealing  with  Graham  as  manager  of  the  road,  and  not 
m  in  his  individual  capacity,  and  that  the  purchases  of 
stock  were  made  in  behalf  of  the  railroad  company; 
hen   rolhng  stock  was  purchased  and  placed  on  the 

immediately  became  the  property  of  the  company, 
lart  of  the  assets  thereof,  as  represented  by  the  bonds, 
le  road  was  completed  to  Myrtle  Point,  Spreckels  Bros, 
made  other  advances  to  apply  on  the  pay  roll  for  the 
ng  expenses  of  the  railway.  Large  advances  were 
y  Spreckels  Bros.  &  Co.  to  Graham  under  these  several 
ents,  and  for  betterments  and  operating  expenses,  until, 
vember  i,  1897,  they  amounted  in  the  aggregate  to 
■2.52,  for  which  Graham  gave  his  note,  pledging  anew 
001  shares  of  the  capital  stock,  all  of  the  bonds  then 

from  No.  1  to  No.  625,  inclusive,  except  5,  and  certain 
'operty,  being  subsidies  acquired  by  Graham  under  his 
:t  to  construct  the  road,  and  authorized  Spreckels  Bros. 
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&  Co.,  in  case  the  note  was  not  paid  when  due,  to  dispose  of 
said  property  and  apply  the  proceeds  in  payment  thereof. 
Subsequently,  a  suit  was  instituted  in  the  superior  court  of  the 
city  and  county  of  San  Francisco,  state  of  California,  by 
Spreckels  Bros.  &  Co.  against  Graham,  to  foreclose  its  lien 
upon  the  property  thus  pledged,  resulting  in  an  agreement 
between  the  parties,  which  in  the  end  culminated  in  Spreckels 
Bros.  &  Co.  becoming  the  owner  of  all  of  said  property,  and 
it  has  since  continued  in  such  ownership. 

Now,  as  to  the  acquirement  of  the  property,  which  it  is 
insisted  is  covered  by  the  second  mortgage  of  Flanagan  &  Ben- 
nett Bank,  or  the  one  executed  September  14,  1891 :  Locomo- 
tive No.  I  was  purchased  July  15,  1891,  by  Graham  of  the 
New  York  Equipment  Company,  under  an  agreement  con- 
ditioned that  the  title  should  remain  in  the  equipment  com- 
pany until  payments  were  made  in  accordance  with  the 
stipulations  therefor,  being  a  cash  payment  of  $1,000,  and  $$00 
at  the  end  of  each  month  thereafter  for  four  months,  making 
the  last  to  fall  due  November  15,  1891.  The  locomotive  was 
originally  purchased  for  the  Southern  California  Railroad 
Company,  and  was  to  be  delivered  at  San  Diego  on  its  tracks. 
Subsequently,  however,  in  October,  1891,  it  was  delivered  at 
Coos  Bay,  and,  by  indorsement  on  the  contract  ol  date  April 
16,  1892,  Graham  assigned  and  transferred  his  interest  therein, 
and  to  the  property  described,  to  the  Coos  Bay  Railroad  Com- 
pany. He  purchased  of  the  Risdon  Iron  Works,  along  in 
March  and  April,  1 891,  the  ironwork  complete,  together  with 
hard-wood  brake  beams,  for  30  cars,  which  were  delivered  at 
Coos  Bay  sometime  in  April.  The  remaining  woodwork  of 
these  cars  was  subsequently  supplied  at  the  railroad  com- 
pany's shops.  The  cars  were  constructed  with  such  material, 
and  have  since  been  in  use  on  the  road  in  its  operation.  Iron- 
work for  20  coal  cars  was  obtained  about  January  18,  1895. 
Locomotive  No.  2  arrived  at  Coos  Bay  February  5,  1893,  ^he 
steam  excavator  or  shovel  February  19,  1893,  and  the  coach 
was  purchased  in  January,  1893.  This  is  as  far  as  we  can 
accurately  trace  the  acquirement  of  this  species  of  property 
by  Graham,  and  is  sufficient  for  our  present  purpose.  Gen- 
erally speaking,  this  property  was  paid  for  through  advances 
made  by  Spreckels  Bros.  &  Co.  at  the  instance  *of  Graham, 
under  their  several  agreements  hereinbefore  noted.  All  of 
such  property  in  its  present  condition  may  be  denominated 
^'rolling  stock,"  and  that  which  is  in  dispute  here  may  be 
scheduled  as  follows:  2  locomotives,  26  flat  cars,  4  box  cars, 
12  logging  trucks,  3  hand  cars,  3  push  cars,  i  coach,  2  cabooses, 
and  20  coal  cars;  and  there  is,  in  addition  to  this  last,  i  steam 
excavator.  This  property,  since  its  existence,  has  been 
assessed  to  the  railroad  company  generally,  and  the  company 
has  been  using  it  in  the  operation  of  its  road,  under  the  super- 
vision of  R.  A.  Graham  as  manager,  and,  generally,  we  may 
say  that  it  has  been  treated  by  the  parties  concerned  as  be- 
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to  the  railroad  company.  We  are  now  to  determine 
tive  rights  of  the  railroad  company,  the  trust  com- 
id  the  Flanagan  &  Bennett  Bank, 
ink  Graham's  construction  contract  with  the  railroad 
y  made  it  obligatory  upon  him  to  equip  the  road,  that 
rnish  rolling  stock,  along  with  the  construction  of  the 
,  laying  the  rails,  etc.  In  a  resolution  premising  the 
n  of  the  contract  on  the  part  of  the  railroad  corn- 
was  declared  that  the  immediate  purpose  of  the  organ- 
vas  to  construct  and  operate  a  standard-gauge  railroad, 
he  contract  requires  Graham  to  build  in  a  substantial 
per  manner,  "so  as  to  be  successfully  operated  when 
id  to   have  said  road  in  operation"  within  the  time 

Graham  has  himself  placed  this  construction  upon 
srtaking,  and  it  has  been  treated  in  that  light  by  the 
concerned ;  so  that  we  are  impelled  to  such  an  inter- 
ti  at  the  present  time.  In  the  natural  way  of  think- 
the  one  that  the  course  of  events  would  suggest,  it 
eem  that  Graham  by  his  purchases  became  the  owner 
oiling  stock   prior  to  any  acquirement   of  title  by  the 

company.      The  purchases  were   made   with   funds 

by  the  pledging  of  property  that  he  was  entitled  to 
is  contract  of  construction,  and  the  title  to  the  prop- 
chased  first  rested  in  him.      Beyond  this,  however,  the 

company  was  entitled  to  have  the  property  turned 
t  unincumbered,  as  it  added  value  to  the  railroad  and 
security  for  the  payment  of  the  bonds,  the  value  of 
lepended  thereon,  along  with  the  roadbed  and  other 
lances.  The  property  became  the  company's,  at 
soon  as  any  part  of  the  road  was  accepted  and  it  was 
d  in  its  operation.  There  was  no  especial  delivery 
lam  to  the  company  of  any  part  of  it,  unless  it  may 
that   locomotive  No.  i  was  so  delivered  by  the  assign- 

the  contract  of  purchase  on  April  i6,  1892 ;  but  from 
lions  of  the  parties.  Graham  being  both  contractor 
struction  and  manager  of  the  road,  fair  dealing  would 
suggest  that  there  was  a  delivery  by  him  as  contractor 
company  of  which  he  was  manager  as  soon  as  the 
'   was  put   to  the   use   upon   the  company's  road   for 

was  purchased  and  designed. 

ireneral  principle  governing  a  mortgage  intended  to 
roperty  *iot  in  existence  or  after-acquired  seems  to  be 

law  it  is  ineffectual  and  void,  but  in  equity  it  is  re- 
IS  an  executory  agreement,  which,  if  ineffectual  per  se 
;fer  the  present  legal  title,  operates  to  impress  a  lien 
ig  to  the  agreement  of  the  parties,  when  the  property 

ually  brought  into  existence,  and  may  be  said  to  be 
J  under  the  familiar  maxim  that  "equity  considers 
It  which  ought  to  be  done."  The  instrument  called  a 
ige,"  under  such  conditions,  is  construed  as  operating 
of  a  present  contract  to  give  a  lien,  which,  as  between 
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the  parties  and  all  others  having  notice  or  knowledge  thereof, 
takes  effect  or  attaches  to  the  subject  as  soon  as  it  comes  into 
the  ownership  of  the  mortgaging  party.  Jones,  Chat.  Mortg. 
(4th  Ed.)  §  170;  Holroyd  V.  Marshall,  10  H.  L.  Cas.  191; 
Mitchell  V.  Winslow,  2  Story,  630,  Fed.  Cas.  No.  9,673 ;  France 
V.  Thomas,  86  Mo.  80;  Beall  v.  White,  94  U.  S.  382,  24  L. 
Ed.  173;  Kribbs  V.  Alford,  120  N.  Y.  519,  24  N.  E.  811;  Lud- 
lum  V.  Rothschild,  41  Minn.  218,  43  N.  W.  137;  Cameron  Co. 
V.  Marvin,  26  Kan.  612;  Dodge  v.  Smith  (Kan.  App.)  46  Pac. 
990.  At  the  time  of  the  execution  of  plaintiff's  second  mort- 
gage, none  of  the  property  described  and  intended  to  be  in- 
cluded was  in  existence  as  it  is  in  its  present  form.  The  iron, 
including  car  wheels,  and  the  hard-wood  brakes  sufficient  and 
necessary  for  the  construction  of  30  freight  cars,  were  then  in 
the  possession  of  Graham  on  the  line  of  the  railroad;  but 
these  materials  have  long  since  been  built  into  cars,  and  have 
gone  into  the  possession  of  the  railroad  company  and  become 
its  property.  This  material  was  so  manufactured  into  cars, 
presumably  with  the  consent  of  Flanagan  &  Bennett  and  the 
bank,  as  they  were  purchased  for  that  purpose,  and  so  manu- 
factured, in  pursuance  of  the  objects  and  purposes  of  the  in- 
corporation ;  so  that,  in  effect,  all  of  this  property  must  be 
deemed  as  after-acquired,  and  should  be  so  treated.  Now, 
the  situation  is  that  Bennett,  who  was  a  copartner  in  the  firm 
of  Flanagan  &  Bennett  at  the  time  this  mortgage  was  taken 
by  the  firm,  was  instrumental,  as  a  director  of  the  railroad 
company,  in  having  the  mortgage  or  trust  deed  to  the  trust 
company  executed,  and  must  have  had  full  and  ample  notice 
and  knowledge  of  the  purposes  for  which  it  was  executed, 
and  that  the  rolling  stock  added  value  to  the  bonds  to  be 
secured  thereby.  Whether  this  instrument  was  prior  in  time 
of  its  execution  to  Flanagan  &  Bennett's  mortgage  of  Septem- 
ber 14,  1 89 1,  is  of  little  moment,  as  Bennett  assuredly  knew  at 
the  time  of  the  execution  of  the  latter  mortgage  that  the  rail- 
road company  was  to  place  a  lien  upon  the  property,  in  part 
security  for  the  payment  of  its  bonds,  unincumbered  by  any 
other  claim  of  lien  whatever.  He  was  also  apprised  of  the 
fact  that  Graham  was  to  come  into  the  ownership  of  these  secu- 
rities, and  that  they  were  to  play  an  important  part  in  enabling 
him  to  construct  the  road  and  equip  it  under  his  contract  with 
the  company.  In  this  light  it  would  be  ineouitable  for  his 
firm  to  take  a  mortgage  subsequently  and  eiworce  it  against 
the  bondholders.  Spreckels  Bros.  &  Co.  had  no  actual  notice 
of  plaintiff's  mortgage.  It  was,  perhaps,  charged  with  con- 
structive notice,  the  mortgage  having  been  placed  on  file  as 
required  by  law,  but  this  does  not  change  the  result,  as  the 
bondholders  have  a  superior  equity  in  any  event.  There  is 
another  feature  of  the  case  that  militates  somewhat  against  the 
plaintiff,  which  is,  that  in  1896  Mr.  Bennett  took  the  mort- 
gage off  the  files,  supposing  that  Graham  was  solvent  and 
amply  able  to  pay,  and  that   he  would  pay  the  obligations 
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the  mortgage  was  given  to  secure  in  due  time,  and 
iter  the  notes  were  renewed;  so  that  the  conduct  of  the 
s  was  not  altogether  consistent  with  a  continuous  claim 
I  under  the  chattel  mortgage.  It  is  argued  that  Flanagan 
,nett  having  secured  their  mortgage  from  Graham  prior 
transfer  of  the  property  to  the  railroad  company,  the 
iny  could  mortgage  only  what  interest  it  had,  and, 
arify,  the  trust  company's  mortgane  would   be  subordi- 

to  theirs.  This  would  be  so,  ordinarily,  but  the  rule 
ive  no  application  here,  as  Bennett,  being  a  member  of 

m  of  Flanagan  &  Bennett,  was  largely  instrumental  in 
ng  the  execution  of  the  mortgage  by  the  railroad  company 

trust   company  for  the   sole  benefit  of  the  bondholders, 

he  mortgage  being  resolved  upon  long  prior  to  the  exe- 
of  the  Flanagan  &  Bennett  mortgage,  the  latter  firm 

not  be  permitted  to  thus  impair  the  security  of  such 
olders.  As  against  the  railroad  company,  the  plaintiff's 
?s  suffice  for  an  enforcement  of  the  liens,  but  not  as 
it  the  bondholders.  The  allegation  that  the  railroad 
my  assumed  to  pay  Flanagan  &  Bennett's  claims  against 
m  is  not  proven. 

decree  of  this  court  will  therefore  be  that  plaintiff  have 
:losure  of  its  mortgage  of  September  14,  1891,  without  a 
lal  decree  against  the  railroad  company,  but  that  it  be 
dinate  and  subject  to  the  mortgage  or  trust  deed  of  the 
lant  the  Farmers'  Loan&  Trust  Company.     The  decree 

court  below  will  therefore  be  modified  accordingly. 


Metropolitan  St,  Ry.  Co.  v.  Rouch. 

(Supreme  Court  of  Kamas,  Jan.  lo,  1903.) 
[71  Pac.  Rep.  2S7.] 

it  on  Street  Car  Track— Duty  of  Driver  of  Vehicle  to  Turn  Out— 
truction.* 

I  action  for  damages  for  an  injury  occasioned  bj  a  collision 
o  a  street  car  and  plaintiff's  buggy  while  he  was  driving  on  or 
ouBly  near  the  street  car  track,  an  instruction  to  the  jury  to 
^ct  that  the  rights  of  the  plaintiff  as  a  traveler  U]>on  that  por- 
the  street  occupied  by  the  railway  track  and  the  rights  of  the 
^ar  company  were  equal,  should  have  been  qualified  so  as  to 
;  the  duty  of  the  traveler  lo  turn  aside  to  permit  an  approach- 
Negligence— I  n*truclion>. 

ch  an  action,  an  instruction  that,  even  if  the  jury  should  find 
ie  evidence  that  the  plaintiff  was  negligent  in  having  his 
on  or  near  the  track  of  the  defendant,  so  that  it  was  struck  by 
itill  plaintiff  would  be  entitled  to  recover  if  they  should  fur- 
id  that  the  injury  was  caused  entirely  by  the  negligence  of  the 
int  in  falling  to  provide  a  headlight  sufhcient  to  enable  the 
lan  to  discover  an  obstruction  in  time   to  slop  the  car  and  pre- 

o  the  care  required   of    persons   driving  alot 
•03.'27"  Amr4~Eng7RrCa8,,'N,'s^r263.    ' 
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vent  injury,  and  that  the  injury  to  the  plaintiff  would  not  have  hap- 
pened, notwithstanding  the  negligence  of  plainti£f,  if  such  headlig-ht 
had  been  on  the  car,  is  self-contradictory,  and  therefore  erroneous, 
in  that  it  postulates  negligence  in  the  plaintiff  proximately  causa- 
tive of  and  directly  contributive  to  the  collision  and  injury,  in  the 
presence  of  which  no  negligent  act  of  the  defendant  could  be  a  sole 
or  entire  cause. 

Same — Same — Same. 

The  instruction  mentioned  in  paragraph  2,  above,  was  further 
erroneous  in  that  it  permitted  the  jury  to  disregard  negligence  on  the 
part  of  the  plaintiff  proximately  causative  of  and  directly  contributive 
to  his  injury.     Such  negligence  is  sufficient  to  defeat  recovery. 

(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court,  Wyandotte  county;  E. 
L.  Fischer,  Judge. 

Action  by  Felix  Rouch  against  the  Metropolitan  Street  Rail- 
way Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

Miller,  Buchan  &  Morris,  for  plaintiff  in  error. 

Bird  &  Pope  and  Rush  L.  Fisette,    for  defendant  in  error. 

BURCH,  J.  Felix  Rouch  suffered  injury  in  person  and 
property  resulting  from  a  collision  of  the  buggy  in  which  he 
was  riding  with  a  car  of  the  Metropolitan  Street  Railway 
Company  on  what  is  known  as  ** Southwest  Boulevard,'*  in 
Kansas  City,  Mo.  The  defendant  was  driving  longitudinally 
on  the  track  of  the  railway  company  in  an  unlighted  place,  on 
a  dark  night,  with  his  buggy  top  in  such  a  condition  that  he 
could  not  readily  see  behind  him.  The  color  of  the  buggy  top 
was  such  that  in  the  darkness  it  blended  with  the  color  of  the 
pavement,  and  was  not  easily  discoverable  by  the  motorman 
of  an  approaching  car.  He  did  look  back  from  time  to  time, 
but  after  a  considerable  interval  from  his  last  observation, 
and  just  as  he  had  stopped  his  horse  from  a  trot  to  a  walk  to 
turn  off  the  track,  the  buggy  was  struck  by  a  car  coming  from 
his  rear.  The  principal  charge  of  negligence  against  the  com- 
pany was  that  the  headlight  of  the  car  was  insufficient  to  en- 
able the  motorman  to  discover  objects  on  the  track  in  time  to 
prevent  injury,  and  that  the  car  was  run  at  such  a  rate  of 
speed  that  it  could  not  be  stopped  in  time  to  avoid  a  collision 
after  the  discovery  of  an  obstruction.  The  affirmative  defense 
of  contributory  negligence  on  the  part  of  the  plaintiff  ivas 
asserted  against  him.  While  the  plaintiff's  own  testimony 
tended  strongly  to  convict  him  of  such  contributory  negligence 
as  would  prevent  recovery,  still  different  minds  might  have 
drawn  different  conclusions  from  all  the  circumstances  pre- 
sented by  his  evidence,  and  the  case  was  properlv  submitted 
to  the  jury.  On  the  trial  the  railway  company  asked  the  fol- 
lowing instruction:  **You  are  instructed  that,  while  the  plain- 
tiff had  the  right  to  use  the  street,  and  any  and  all  parts  of  it, 
as  might  be  necessary  in  traveling  thereon,  yet  the  defendant, 
in  operating  its  cars  on  a  fixed  track,  is  not  expected  nor  re- 
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;o  turn  out  for  persons  occupying  its  tracks,  but,  so  far 
;age  along  its  tracks  is  concerned,  it  has  the  superior 
f  passage,  and  men  driving  horses  must  turn  out,  and 
he  cars  to  pass,"  This  was  refused,  and  instead  the 
ustructed  the  jury  that  the  rights  of  the  railway  com- 
nd  the  plaintiff  as  a  traveler  in  the  street  were  equal. 
lomp.  Neg.  §  1374.  it  is  said;  "While  it  is  sometimes 
it  ordinary  vehicles  have  equal  rights  in  the  use  of  the 
with  railroad  cars,  yet  this  must  necessarily  be  under- 
vhh  reference  to  the  difference  in  construction  and 
y  between  ordinary  vehicles,  which  may  move  from 
side  at  pleasure,  and  railway  cars,  which  cannot  leave 
■acks.  It  is,,  therefore,  a  sound  view  that  a  railway 
ly.  which  is  permitted  by  law  to  lay  its  tracks  through 
:  highway,  is  not  subject,  in  the  running  of  its  cars, 
ordinary  law  of  the  road,  but  that  it  has  the  exclusive 
way  upon  that  portion  of  the  highway  occupied  by  its 
so  that  an  ordinary  vehicle  passing  along  the  highway 
;r  the  duty  of  turning  out  to  give  way  for  its  cars,  and 
vers  of  such  vehicles  cannot  require  the  driver  of  the 
top,  or  to  do  any  other  act,  to  avoid  a  collision,  where 
n  avoid  the  result  by  turning  out.  But  even  this  exclu- 
ht  to  the  use  of  those  portions  of  the  street  covered  by 
Its  does  not  exclude  the  public  from  using  such  portions 
o  do  so  will  not  obstruct  or  impede  the  passage  of  its 
In  section  1375  it  is  also  said:     "But  while   it  is   the 

■  the  traveler,  as  far  as  he  reasonably  can.  to  keep  off 
cks  of  the  street  railway* company,  so  as  to  permit  the 
i  unobstructed  passage  of  cars  thereon,  yet  there  is  no 

law  obliging  him  at  all  times,  and  under  all  circum- 
,  to  refrain  from  driving  upon  such  tracks;  and  we 
:e  that  the  courts  refuse  to  impute  contributory  negli- 
D  such  an  act.  The  better  opinion  is  that  the  rights  of 
veler  and  the  railway  company  in  the  use  of  the  high- 
e  equal,  but  with  this  limitation:  that,  as  a  car  of  the 

company   cannot   quit    its    tracks   and    turn  out    in 

0  pass  the  traveler,  the  traveler  must  turn  out  for  it." 
section    1453  it  is   further  stated :     "A  street   railway 

ly,  whose  track  is  laid  along  a  public  street,  and  on  the 
thereof,  is  not,  as  a  steam  railway  company  is,  entitled 
xclusive  use  of  its  track;  but  the  public  have  a  right  to 
■t  portion  of  the  roadway  occupied  by  its  track  for  the 
'S  of  ordinary  travel.  In  this  regard  their  right  is  un- 
lly  subordinate  to  the  right  of  the  street  railway  com- 

1  such  a  sense  that  they  are  obliged  to  yield  the  right 
on  the  approach  of  a  car,  since  the  car  traveling  on  a 

ack  cannot  yield  the  right  of  way  to  them." 

;  it  is  doubtful  if  the  refusal  of  the  instruction   asked 

■  giving  of  the  instruction  prepared  by  the  court  preju- 
he  defendant  in  view  of  all  the  facts  and  of  other 
ins  relating  to  the  proper   conduct  of  the  parties,  still 
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any  statement  of  the  law  to  the  jury  which  announces  equality 
of  right  should  embody  the  qualification  indicated  in  the 
work  quoted  above. 

The  court  also  gave  the  jury  an  instruction  which  reads  as 
follows:  "(14)  In  this  case,  even  if  you  find  from  the  evidence 
that  the  plaintiff  was  negligent  in  having  his  buggy  on  or  so 
near  the  track  of  the  defendant  that  it  was  struck  by  one  of  its 
moving  cars,  still  the  plaintiff  is  entitled  to  recover  if  you  fur- 
ther find  from  the  evidence  that  the  injury  was  caused  entirely 
by  the  negligence  of  the  defendant  in  failing  to  have  on  its 
said  car  such  a  headlight  as  would  have  enabled  the  motorman 
to  have  discovered  the  buggy  of  the  plaintiff  in  time  to  have 
stopped  the  car  before  it  collided  with  suc^i  buggy  by  a  proper 
use  of  the  appliances  on  said  car  for  stopping  it,  and  that  the 
injury  to  the  plaintiff  would  not  have  happened,  notwithstand- 
ing the  negligence  of  the  plaintiff,  if  such  a  headlight  had  been 
on  such  car.**  Whatever  injury  occurred  in  this  case  resulted 
from  the  collision  of  the  buggy  and  the  car.  Having  the  buggy 
on  or  near  the  track  was  absolutely  necessary  to  a  collision. 
Without  that  no  collision  could  possibly  occur.  Having  the 
buggy  on  or  near  the  track  was,  therefore,  a  proximate  cause 
of  the  collision,  and  directly  contributed  thereto.  The  plain- 
tiff might  or  might  not  have  been  negligent  in  having  the  buggy 
on  or  near  the  track,  but,  if  he  were  negligent  in  so  doing,  he 
was  negligent  in  a  matter  that  was  proximately  causative  of 
and  directly  contributive  to  the  collision,  and  hence  to  the 
injury.  When,  therefore,  the  court  postulated  negligence  in 
the  plaintiff  in  having  his  buggy  on  or  near  the  track,  so  that 
the  car  struck  it,  the  court  postulated  negligence  proximately 
causative  of  and  directly  contributing  to  the  collision  and  the 
injury.  But  if  the  plaintiff's  negligence  was  a  cause  of  the 
collision,  and  contributed  thereto,  the  collision  could  not  have 
been  caused  entirely  by  anything  else.  While  the  defendant's 
negligence  might  be  in  part  causative  of  and  contributive  to 
the  collision,  it  could  not  be  the  sole  or  entire  cause  when 
another  proximate  cause  and  direct  contribution  had  been 
hypothesized  on  the  part  of  the  plaintiff.  The  instruction, 
therefore,  presented  to  the  jury  a  contradiction  and  an  impos- 
sibility. 

A  part  of  instruction  No.  11,  given  to  the  jury,  reads  as  fol- 
lows: **But  if  you  find  that  the  plaintiff,  by  any  act  or 
omission  on  his  part,  was  guilty  of  negligence,  as  hereinbefore 
defined,  and  that  such  negligence  directly  contributed  in  caus- 
ing the  collision  and  injuries,  if  any,  then  you  will  find  for  the 
defendant,  regardless  of  whether  or  not  it  or  its  servants  were 
also  negligent."  In  other  words,  if  the  plaintiff  was  negligent 
in  having  his  buggy  on  or  near  the  tracks,  so  that  the  car 
struck  it,  thereby  proximately  causing  and  directly  contrib- 
uting to  the  collision  and  the  injury,  the  defendant's  negligence 
should  be  disregarded;  that  is,  the  defendant's  negligence  in 
having  an  insufficient  headlight  should  be  disregarded.      But 
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>truction  No.  14  the  jury  were  told  that,  notwithstand- 
le  plaintiff  was  negligent  in  a  matter  proximately  caus- 
nd  directly  contributing  to  the  collision  and  injury,  such 
ence  could  be  utterly  ignored  if  the  defendant  were  neg- 

in  having  an  insufficient  headlight.  Reduced  to  their 
^st  forms,  the  propositions  were  as  follows:     Instruction 

i:  Negligence  of  plaintiff  proximately  causing  and 
ly  contributing  to  the  injury  bars  recovery.  Instruction 
4;  Negligence  of  plaintiff  proximately  causing  and 
ly  contributing  to  the  injury   does   not   bar  recovery. 

instruction  No.  14  authorized  the  jury  to  ignore  want 
inary  care  on  the  part  of  the  plaintiff  proximately  caus- 
id  directly  contributing  to  his  injury,  it  was  erroneous. 

negligence  defeats  recovery  in  this  state.  If  the  court 
n  mind  a  rule  applicable  to  a  state  of  facts  in  which  a 
iS  negligently  places  himself  in  a  position  of  peril  at 
mds  of  a  defendant,  and  then  is  injured  under  such  cir- 
ances  that  his  negligence  is  not  the  proximate  cause, 
that  of  the  defendant  is,  such  rule  was  not  presented  to 

ry. 

judgment  of  the  court  below  is  reversed,  with  direction 
nt  a  new  trial.     All  the  justices  concurring. 


Cox  *.  South  Shore  &  B.  St.  Ry.  Co. 

'tme  Judicial  Court  0/ Massackuselts,  Plymoulh,  Jan.  9,  tgos.'t 

{65  N.  E.  Rep.  023.] 

nt  on  Street  Railway  Track — Burden  of  Proving  Due  Care  on 
n  of  Deceased  ■ 

1  action  against  a  atreet  railway  compaaj  for  negligeot  death, 
rden  of  proof  was  apon  plaintiff,  administrator,    to   show    that 
:d  waa  in  the  exercise  of  due  diligence  when  he  waa  killed. 
-Same — Evidence. 

1  action  againat  a  street  railway  company  for  neglig'ent  death, 
there  was  no  evidence  as  to  what  deceased  did  for  several 
:s  intervening-  between  the  time  when  he  was  seen  walking 
Ihe  north  side  of  the  street  and  the  time  when  he  waa  seen 
face  downward  across  the  track  immediately  in  front  of  the  car 
the  south  side  of  the  street,  whether  he  tried  to  pass  before 
roaching  car  and  fell  or  stood  too  near  the  car,  or  was  seized 
ertigo,  there  was  not  sufficient  proof  that  deceased  was  in  the 
\e  of  due  care  to  justify  a  recovery, 

eptions  from  superior  court,  Plymouth  county;  Jabez 
Judge. 

ion  by  Edward  Cox,  Jr.,  as  administrator  of  Edward 
Sr.,  against  the  South  Shore  &  Boston  Street  Railway 
any.  Judgment  for  plaintiff,  and  defendant  excepts. 
)tions  sustained,  and  judgment  entered. 

riarket  St.  Ry.  Co.  (Cal. ), 
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J.  E.   Handrahan,  for  plaintiff. 

H.  F.  Hurlburt  and  D.  E.  Hall,  for  defendant. 

LATHROP,  J.  The  accident  occurred  on  Center  street, 
in  the  city  of  Brockton,  near  the  comer  of  Short  street.  The 
latter  street  is  about  848  feet  west  of  Beaver  brook,  which  is 
the  boundary  line  between  Abingdon  and  Brockton.  Center 
street  is  a  country  road,  running  through  a  sparsely  settled 
district.  It  is  50  feet  wide  from  wall  to  wall,  with  a  roadbed 
in  the  center,  and  a  strip  of  rough  ground  sloping  down  to  the 
wall  on  each  side,  8  to  10  feet  wide.  There  were  no  sidewalks 
on  the  street.  The  roadbed  of  the  defendant  is  on  the  south- 
erly side  of  Center  street,  the  southerly  rail  being  about  12 
feet  from  the  wall.  At  the  time  of  the  accident  the  state 
highway  commission  was  reconstructing  portions  of  Center 
street  in  the  vicinity  of  Short  street;  but  the  surface  of  the 
highway  had  not  been  disturbed  for  a  distance  of  1 50  feet 
easterly  from  Short  street.  From  the  center  of  the  junction 
of  Short  street  and  Center  street,  for  a  distance  of  50  feet  west- 
erly, the  center  of  the  street  had  been  filled  with  gravel  for 
grading.  Between  this  and  the  northerly  rail  of  the  defend- 
ant's track  was  a  strip  two  or  three  feet  wide  of  the  surface  of 
the  old  road  unobstructed  by  any  gravel. 

The  intestate  was  seen  before  the  accident,  both  in  Abing- 
ton  and  Brockton.  When  last  seen  he  was  about  200  feet 
from  Short  street,  walking  in  a  westerly  direction,  on  the 
north  side  of  Center  street.  The  only  witnesses  who  saw 
the  intestate  immediately  before  the  accident  were  the  motor- 
man  and  a  passenger  who  sat  on  the  front  seat  of  the  car. 
The  motorman  testified  that  he  first  saw  the  intestate  about 
25  feet  in  front  of  the  car,  lying  face  downward  across  the 
southerly  track,  his  head,  shoulders,  and  body,  to  just  below 
the  chest,  being  over  the  rail.  The  passenger  on  the  front 
seat  testified  that  he  saw  the  body  lying  across  the  track. 
None  of  the  other  passengers  was  upon  the  front  seat,  and, 
although  the  car  was  an  open  one,  no  one  of  them  saw  the 
intestate  until  his  body  was  discovered  immediately  in  the 
rear  of  the  forward  truck.  Some  of  them  were  witnesses  for 
the  plaintiff,  and  all  testified  that  the  first  they  knew  of  the 
accident  was  the  rising  up  of  the  car  as  if  it  were  going  over 
something,  and  those  who  got  off  the  car  testified  that  his 
body  was  found  across  the  rail  a  short  distance  behind  the 
front  truck  of  the  car,  with  the  legs  and  lower  portion  of  his 
body  under  the  car,  and  with  his  head  and  shoulders  south  of 
the  south  rail. 

Nothwithstanding  the  testimony  of  the  plaintiff's  witnesses, 
the  bill  of  exceptions  states  that  the  theory  of  the  plain- 
tiff was  that  the  intestate  was  not  run  over  by  the  car  as  he 
was  lying  on  the  track,  but  that  he  was  first  knocked  down 
by  the  car  while  in  an  upright  position,  standing  on  or  near 
the  track.  This  view  of  the  case  was  supported  by  two 
medical  men,  who  examined  the  body  soon  after  the  accident* 
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performed  an  autopsy.  They  testified  as  experts  that  in 
opinion  the  injuries  were  caused  by  the  man's  being 
.  by  the  car,  and  that  he  was  not  run  over  by  it. 
oes  not  seem  to  us,  however,  of  any  importance,  on  the 
on  of  due  diligence  on  the  part  of  the  intestate,  whether 
IS  on  the  ground  or  upright  when  the  car  struck  him. 
>urden  of  proof  was  upon  the  plaintiff  to  show  that  his 
ate  was  in  the  exercise  of  due  diligence  >vhen  he  was 
There  is  in  this  case  an  utter  failure  to  show  this.  If 
sregard  entirely  the  testimony  of  the  defendant's  wit- 
i,  the  motormao  and  the  passenger  on  the  front  seat,  the 
ite  was  not  seen  for  several  minutes  before  the  accident. 

last  seen  he  was  on  the  north  side  of  the  road.  When 
dead  he  was  on  the  south  side  across  the  track.     What  he 

the  meantime,  what  care  he  exercised,  whether  he  tried 
ss  the  tracks  in  front  of  an  approaching  car  and  fell, 
ler  he  stood  too  near  the  track  with  the  intention  of 
ing  the  car,  whether  he  was  seized  with  an  attack  of  , 
disease  or  vertigo,  are  all  matters  upon  which  there  is 
dence.     It  is  purely  conjectural  whether  the  plaintiff  was 

exercise  of  due  diligence  or  not;  and  for  this  reason  the 
lant's  first  request  for  instructions,  which  was  that 
1  all  the  evidence  the  plaintiff  does  not  show  that  his 
ate  was  in  the  exercise  of  due  care  at  the  time  of  the 
;nt,  and  therefore  is  not  entitled  to  recover,"  should 
been  given.  Hinckley  v.  Railroad  Co.,  I20  Mass.  257; 
lie  V.  Railroad  Co.,  156  Mass.  503,  31  N.  E.  655,  53  Am. 
ig.  R.  Cas.  467;  Moore  v.  Railroad  Co.,  159  Mass.  399, 

E.  366,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  210;  Chandlery. 
Dad  Co.,  159  Mass.  589,  35  N.  E.  89;  Murphy  v.  Railroad 
:6y  Mass.  64,  44  N.  E.  1087. 

s  view  of  the  case  renders  it  unnecessary  to  consider 
ler  there  was  sufficient  evidence  of  negligence  or  care- 
;ss  of  the  defendant,  or  of  the  carelessness  of  its  serv- 
ir  agents. 

ording  to  the  terms  of  the  bill  of  exceptions,  judgment 
je   entered  for  the  defendant.     So  ordered. 


Beasley  ei  al.  v.  Texas  &  P.  Rv.  Co. 

(Circuil  Court  of  Appeals,  Fifth  Circail,  May  13,  igoi.) 
[lis  Fed.  Rep.  9S2.] 
*di— Contract  Rettricting  Location  of  Stations— Validity, 
intract  by  which  a    railroad    company    agrees   to  establish  and 
lia  a  station  at  a  particular  place,  and  not  to  establish  or  main- 
ny  other  station  within  a  certain    distance    therefrom,    is  con- 
to  public  policy,  and  cannot  be  enforced    in    a   court  of  equity; 
would  teem  that  the  illegality  of  the   agreement  should  not  de- 
ine  who  on  the  faith  of  it,  and    without    wrongful    intent,  has 
red  valuable  property  to  the  company,  of  a  remedy  at  law. 

Deal  from  the  Circuit  Court  of  the  United  States   for  the 
;rn  District  of  Lou: 
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Mrs.  Matilda  R.  Beasley,  complainant  in  the  circuit  courts 
appellant  here,  brought  her  bill  against  the  Texas  &  Pacific 
Railway  Company,  and  therein  alleged :    **(i)  That  she  is  the 
owner  in  her  own  separate  right  of  a  large  plantation  in  the 
parish  of  Caddo,  in  said  Western  district  of  Louisiana,  situated 
on  the  right  descending  bank  of  Red  river,  in-  a  rich   alluvial 
district.     (2)  That  in  the  year  1899,  a  corporation  organized 
under  the  law^s  of  Louisiana,  with  its  domicile  at  Shreveport, 
under  the  name   of  the  Texarkana,  Shreveport  &   Natchez 
Railway  Company,  with    G.   W.   Fouke  as  president,   was 
engaged  in  constructing  a  railway  from  Texarkana,  in  the  state 
of  Texas,  to  the  city  of  Shreveport,  Louisiana.     (3)  That  the 
route  of  said  railroad  traversed  your  orator*s  plantation  for 
a  distance  of  one  (i)  and  five-eighths  (5-8)  miles,  and  through 
the  land  of  her  friend  W.  F.  Dillon  for  a  distance  of  four   and 
a  half  miles  (4^),  and  that  the  right  of  way  through  these 
lands  was  well  worth  more  than  six  thousand  dollars  ($6,000.00). 
(4)  That,  in  order  to  secure  said  right  of  way  through  all  of 
said  lands,  the  said  Texarkana,  Shreveport  &   Natchez  Rail- 
way Company  entered  into  a  contract  of  purchase  from  orator 
of  a  right  of  way  through  orator's  land  for  the  consideration 
of  five  hundred  dollars  ($500.00),  and  the  further  consideration 
that  said  railway  company  shall  establish  and  build  and  main- 
tain a  depot  and  platform,  and  a  switch  and  side  track,  to  be 
not  less  than  fifteen  hundred  feet  in  length,  at  such  point  upon 
said  strip  of  land  so  conveyed  as  might  be  designated  by  your 
orator,  and  the  further  consideration  that  the  said  grantee   or 
its  assigns  shall  not  build  or  establish,  or  permit  to  be  built  or 
established,  any  other  depot  along  the  line  of  said  railroad 
within  three  miles  north  or  south  of  the  one  above  stipulated 
for,  as  will  be  seen  by  a  duly  certified  copy  of  said  act  of  sale, 
hereto  annexed  and  made  a  part  of  this  bill ;  and  that  the  said 
W.  F.  Dillon  thereupon  signed  and  executed  a  deed  of  sale  of 
the  right  of  way  through  his  lands  above   mentioned,  without 
other  costs  to  said  grantee  than  the  considerations  above 
stipulated  in  favor  of  your  orator.     (5)  That  under  said  con- 
tract the  said  grantee  built  its  road  over  said  lands,  and  estab- 
lished and  built  a  depot  and  switch  at  Uni  Station  on  said 
plantation,  and  your  orator  spent  more  than  eight  thousand 
dollars  for  buildings  and  improvements  in  the  way  of  build- 
ing a  town,    upon   the  faith  that  no  rival  depot   would   be 
built  or  established  in  less  than  the  distance  of  three  miles. 
(6)  That  there  is  no  public  necessity  or  demand  for  any  depot 
within  said  limits.     (7)  That  on  the  9th  day  of   February, 
1901,   the  said  Texarkana,    Shreveport  &   Natchez  Railway 
Company  sold  said   railroad  from  Texarkana  to   Shreveport, 
with  all  of  its  right  of  way  and  other  property  and  franchises, 
to  the  Texas  &   Pacific  Railroad  Company,    a  corporation 
organized  under  the  acts  of  congress  of  the   United  States 
above  recited  in  the  beginning  of  this   bill.     (8)  That   said 
Texas  &  Pacific  Railroad  Company   purchased  said  railroad 
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[it  of  way  and  franchises  subject  to  the  obligations  and 
ions  contained  in  the  said  act  of  sale  from  your  orator, 
lound  by  the  same  not  to  build,  operate,  or  establish  a 
n  said  railroad  within  three  miles  of  said  depot  at 
ation.  (9)  That,  in  violation  of  said  contract  and 
on,  the  said  Texas  Be  Pacific  Railway  Company  is  now 
cting  a  depot  on  said  railroad  at  a  point  called 
r, '  within  less  than  three  miles,  to  wit,  about  one  and 
hth  (i  1-8)  miles,  from  the  said  depot  at  Uni  Station  on 
;  plantation,  and  unless  restrained  and  enjoined  by  the 
nd  process  of  this  court   it  will   proceed  tp   build  and 

said  depot  in  violation  of  said  contract,  and  that  your 
vill  be  damaged  by  the  destruction  of  the  value  of  im- 
ents  placed  upon  said  property,  and  by  the  loss  of  all 
iges  derived  from  said  contract,  amounting  to  more 
ty  thousand  dollars  ($50,cxxi.oo),  which  loss  and  destruc- 
her  property  will  be  irreparable,  and  for  which  she  has 
[uate  remedy  at  law,  and  that  this  suit  arises  under  the 
the  United  States,  within  the  meaning  of  the  acts  of 
s  of  March  3,  1875,  as  amended  by  the  act  of  congress 
:h  3,  A.  D.  1887,  and  August  -13,  A.  D.  1888."  The 
of  the  bill  was  for  an  injunction  pendente  lite,  to  be  in 
irse  made  perpetual. 

Fexas  &  Pacific  Railway  Company  appeared,  and  filed 
rrer  to  the  bill,  and  for  cause  of  demurrer  showed: 
it  appeareth  by  the  plaintiff's  own  showing  in  her  said 
t  she  is  not   entitled  to  the  relief  prayed  for  therein 

this  defendant,  for  the  reason  that  it  appears  from  the 
ons  of  said  bill  that  she  has  a  full,  adequate,  and  com- 
:medy  at  law,  if  any  remedy  she  has,' and  this  court  is 
t  jurisdiction;  and,  further,  there  being  no  allegation 
Tment     in .  said    bill    that    this     defendant    is    not 

or  able  to  respond  to  any  recovery  she  may  obtain 
art  of  law, ' '  This  demurrer  was  heard,  and  on  argu- 
'as  sustained  by  the  circuit  court,  and  thereupon  the 
inant's  bill  was  dismissed;  whereupon  the  complainant 
It  this  appeal,  assigning  as  error  the  ruling  on  the 
er. 

'.  Hall  and  E.  W.  Sutherlin,  for  appellant. 

;.  Randolph,    T.  J.    Freeman,   W.  B.  Spencer,    W.  W. 

and  C.  P.  Cocke,  for  appellee. 

re  PARDEE,   McCORMICK,  and   SHELBY,   Circuit 

DEE,  Circuit  Judge  (after  stating  the  facts).  As  the 
court  rendered  an  absolute  decree  dismissing  the  bill, 
would  probably  bar  proceedings  instituted  at  law  for 
overy  of  damages,  it  is  probable  that  the  court  in  hear- 
;  demurrer  allowed  other  causes  of  demurrer  to  be  orally 
^  in  addition  to  the   cause  assigned   upon  the  record. 
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The  rule  permitting  this  is  thus  declared  in  i  Bates,  Fed. 
Proc.  §  204,  as  follows: 

'*A  defendant  is  not  limited  to  one  cause  of  demurrer,  but 
may  assign  as  many  causes  as  his  counsel  may  deem  proper, 
either  to  the  whole  bill  or  to  each  part  of  the  bill  demurred  to, 
and  if  any  one  of  the  causes  assigned  be  held  good  by  the 
court  the  demurrer  will  be  allowed ;  and  the  defendant  may  on 
the  argument,  at  the  hearing,  orally  assign  other  causes  of 
demurrer,  different  or  in  addition  to  those  assigned  upon  the 
record,  which  if  valid  will  support  the  demurrer,  although  the 
causes  of  demurrer  stated  upon  the  record  be  held  to  be 
invalid. ' ' 

In  this  court  the  appellee  urges  in  support  of  the  decree 
appealed  from  that  the  bill  is  defective,  because  one  of  the 
original  contracting  parties,  the  Texarkana,  Shreveport  ft 
Natchez  Railway  Company,  is  not  made  a  party;  that  the 
complainant  has  a  complete  and  adequate  remedy  at  law; 
and  that  the  contract  as  alleged,  in  so  far  as  it  stipulates  and 
restricts  as  to  the  location  of  depots  along  the  line  of  railway, 
is  contrary  to  public  policy  and  void.  As  there  is  no  aver- 
ment that  the  Texarkana,  Shreveport  &  Natchez  Railway  Com- 
pany is  doing  anything  or  proposes  to  do  anything  in  violation 
of  its  contract  with  complainant,  and  no  relief  is  prayed 
against  said  railway  company  or  affecting  it,  it  does  not  seem 
to  be  a  necessary  party  to  the  suit,  and  if  it  is  a  necessary 
party  the  defect  can  be  cured  by  amendment  to  the  bill. 

It  is  not  clear  that  the  complainant  has,  for  the  wrong 
alleged,  a  complete  and  adequate  remedy  at  law.  Damages 
are  not  always  easily  ascertained,  and  sometimes  do  not  and 
cannot  adequately  compensate.  A  remedy  which  prevents  a 
threatened  wrong  is  in  its  essential  nature  nearer  adequate 
and  complete  than  a  remedy  which  permits  the  wrong  to  be 
done,  and  then  attempts  to  compensate  by  damages  assessed 
by  a  jury.     See  3  Pom.  Eq.  Jur.  §  1357. 

These  remarks  are  pertinent  to  the  case  in  hand,  for  the  bill 
alleges  only  indirect  and  remote  damages,  and  the  case  pre- 
sented seems  to  be  one  in  which  before  a  jury  it  would  be 
very  diflBcult  to  point  out  and  prove  much  if  any  actual  dam- 
age. However,  in  the  matter  of  damages  from  the  threatened 
wrong  in  this  case,  if  the  bill  is  defective  in  not  being  suffi- 
ciently specific  or  in  not  alleging  direct  damage,  the  com- 
plainant might  perhaps  amend,  and,  before  her  bill  should  be 
dismissed  on  that  sole  ground,  she  should  be  given  an  oppor- 
tunity to  amend. 

The  objection  based  on  public  policy  presents  the  real  diffi- 
culty in  maintaining  this  bill.  The  appellee,  as  owner  and 
operator  of  the  Texas,  Shreveport  &  Natchez  Railway  Com- 
pany, is  a  public  common  carrier,  operating  public  franchises, 
and  is  under  duties  and  obligations  to  the  state  and  public. 
Operating  in  Louisiana  and  under  a  Louisiana  charter,  it  is, 
by  article  284  of  the  Louisiana  constitution  of   1898,   subject, 
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the  building  and  location  of  depots  (and  in 
other  matters),  to  the  control  of  the  Louisiana 
commission.  Aside  from  this,  it  is  bound  in 
blic  interest,  and  in  its  own  interest,  to  establish 
itions,  and  build  and  locate  such  depots,  along  and 
e  railroad  as  the  convenience  to  the  public,  the  trans- 
it business,  and  the  rapid  and  economical  transporta^ 
goods  and  passengers  may  require, 
liiroad  Co.  v.  Scott  was  involved  the  right  of  the  rail- 
mpany  to  abandon  a  depot  originally  located,  con- 
].  and  maintained  in  consideration  of  the  right  of 
anted,  and  this  court  said: 

lust  be  that  such  an  agreement  is  made  subject  to  the 
exigencies  of  business,  the  public  interests,  and  to  the 
modihcation,  and  growth  of  transportation  routes,  as 
lay  affect  the  requirements  of  the  railway  company's 
s."     23   C.  C.  A.  424.  439,  77   Fed.    726,   37  L.  R.  A. 

orida   Cent.    &   P.  R.  Co.  v.    State.    31    Fla.    509,    13 

106,  20  L.  R.  A.  419,  34  Am.  St,  Rep.  30,  56  Am.  & 
,  Cas.,  N,  S.,  306,  in  dealing  with  arestrictive  contract 
le  location  of  railroad  depots,  the  supreme  court  of 
I   well  says,  on  principle  and  authority; 

cannot  admit  that  an  individual  is  entitled  to  call  for 
;rference  of  a  court  of  equity  to  compel  a  railroad  com- 
)  locate  unchangeably  its  depot  at  a  particular  spot  to 
'e  the  private  advantages  of  such  individual.  Railroad 
lies,  in  order  to  fulfill  one  of  the  ends  of  their  creation 
iromotion  of  the  public  welfare — should  be  left  free  to 
ih  and  re-establish  their  depots  wheresoever  the  accom- 
on  of  the  wants  of  the  public  may  require.  To  grant 
ef  asked  for  by  the   complainant  we   would   regard   as 

public    policy.     In    People   v.   Chicago  &  A.  K.  Co., 

17s,  22  N.  E.  857,40  Am.  &  Eng.  R.  Cas.  353.  the 
ays:  'It  is  in  recognition  of  the  paramount  duty  of  rail- 
mpanies  to  establish  and  maintain  their  depots  at  such 

and  in  such  manner,  as  to  subserve  the  public  neces- 
ind   convenience,    that   it   has   been   held   by   all   the 

with  very  few  exceptions,  that  contracts  materially 
g  their  power  to  locate  and  relocate  their  depots  are 
;  public  policy,  and  therefore  void.'  The  same  doctrine 
nounced  by  Chief  Justice  Shaw  in  Fuller  v.  Dane,  18 
.72;  and  also  in  Railroad  Co.  v.  Ryan,  11  Kan,  602,  15 
ep-  357;  Railroad  Co.  v.  Seely,  45  Mo,  212,  100  Am. 
69;  Currie  v.  Railroad  Co.,  61  Miss.  725,  20  Am.  & 
t,  Cas.  303,  In  Mobile  &  O.  R.  Co.  v.  People,  132  III. 
.  N,  E.  643,  23  Am,  St,  Rep.  556,  the  court  says:  'The 
n  of  stations  for  the  receipt  and  discharge  of  passengers 
nght  at  points  most  desirable  for  the  convenience  of 
and  business  being  indispensable  to  the  efficient  opera- 

a  railroad  and  the  enjoyment  of  it  by  the   public,  the 
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railway  company  cannot  be  compelled,  on  the  one  hand,  to* 
locate  stations  at  points  where  the  cost  of  maintaining  them, 
will  exceed  the  profits  resulting  therefrom  to  the  company, 
nor  allowed,  on  the  other  hand,  to  locate  them  so  far  apart  as 
to  practically  deny  to  the  communities  on  the  line  of  the  road 
reasonable  access  to  its  use.  A  railway  company  cannot  be 
compelled  to  maintain  or  continue  a  station  at  a  point  when 
the  welfare  of  the  company  and  the  community  in  general  re- 
quires that  it  should  be  changed  to  some  other  point.  A  rail- 
way company  cannot  bind  itself  by  contract  with  individuals 
to  locate  and  maintain  stations  at  particular  points,  or  to  not 
locate  and  maintain  them  at  other  points.  The  company^ 
must  be  left  free  to  establish  and  re-establish  its  depots  where* 
ever  the  public  welfare  or  wants  of  the  public  may  require. ' 
The  same  doctrine  is  held  in  Holladay  v.  Patterson,  5  Or.  177, 
in  which  case  the  court  says:  'A  railroad  company  is  a  quasi 
public  corporation,  and  the  public  have  an  interest  in  the  loca- 
tin  of  their  lines  of  roads  and  depots.  An  agreement  which 
tends  to  lead  persons  charged  with  the  performance  of  trusts  or 
duties  for  the  benefit  of  others  to  violate  or  betray  them 
will  not  be  enforced. ' '  * 

In  Texas  &  P.  R.  Co.  v.  City  of  Marshall  it  is  held  that  a 
contract  to  forever  maintain  a  terminus,  shops,  and  offices  at 
a  particular  place,  without  regard  to  the  business  of  the  com- 
pany and  the  interests  of  the  public,  is  not  one  to  be  enforced 
in  a  court  of  equity.     136  U.  S.  393,  10  Sup.   Ct.   846,  34  L. 

Ed.  385. 

The  present  bill  alleges  **that  there  is  no  public  necessity  or 
demand  for  any  depot  within  said  limits,*'  i.  e.,  within  three 
miles  north  and  south  of  Uni  Station ;  but  we  take  this  to  be 
largely  a  conclusion  of  the  pleader,  and  not  to  be  taken  as  con- 
clusively admitted  by  the  demurrer.  Whether  or  not  the 
interest  of  the  public  or  the  railway  company  demands  a  depot 
within  the  said  limits  is  a  question  involving  facts  and  judg- 
ment which  a  court  of  equity,  under  proper  allegations,  might 
perhaps  deal  with,  but  which,  in  our  opinion,  should  be  left 
to  the  determination  of  the  officials  of  the  railway 
company  under  the  regulations  of  the  railroad  com- 
mission. It  is  not  probable,  and  certainly  not  to  be 
assumed  on  a  naked  allegation,  that  the  railway  com- 
pany will  voluntarily  locate  and  build  a  depot  not 
believed  by  the  officials  of  the  company  to  be  necessary  for 
the  transaction  and  furtherance  of  the  railway's  business  or 
the  just  and  proper  convenience  of  the  public. 

In  Texas  &  P.  R.  Co.  v.  City  of  Marshall,  supra,  a  case 
much  relied  upon  by  both  parties,  there  is  an  intimation  that, 
while  equity  will  not  grant  relief  in  cases  of  this  kind,  there 
may  be  a  remedy  at  law  in  an  action  for  damages. 

It  would  seem  that  where,  under  a  contract  which  is  in  part 
contrary  to  public  policy,  a  valuable  consideration  in  the  way  of 
property  has  passed,  the  courts  should  not  deny  all  relief,  and 
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How  one  party  to  be  enriched  at  the  expense  of  another 
lilty  of  actual  turpitude;  and  it  has  been  held  that 
,  under  a  contract  absolutely  void,  because  unlawful,  a 
>le  property  has  been  transferred,  while  no  action  based 
!  contract  will  lie  to  recover  the  property,  still  the  right 
avery  may  be  permitted  in  a  proper  case,  based  on  a 
rmance   of  the   contract,   because  of  the   desire  of  the 

to  do  justice  as  far  as  possible  to  the  party  who  has 
payment  or  delivered  property  under  a  void   agreement 

in  justice  he  ought  to  recover.  See  Pullman's  Palace 
;o.  V.  Central  Transp.  Co.,  lyi  U.  S.  138,  18  Sup.  Ct. 
3  L.  Ed.  108. 

real  question  presented  in  the  court  below,  and  renewed 
i  court,  is  whether  the  complainant  for  the  matters 
d  in  her  bill  can  have  relief  in  a  court  of  equity,  and  it 
!  incidentally  involved  here  as  to  whether  the  com- 
nt  for  the  same   matters  can  have  relief  in  a   court  of 

For  the  reasons  given,  we  are  of  opinion  that  the  com- 
nt  can  have  no  remedy  in  equity.  As  to  the  right  to  a 
y  elsewhere,  we  express  no  opinion  further  than  as 
1  outlined. 

decree  appealed  from  is  absolute  as  to  the  dismissal  of 
11,  and,  as  it  may  be  considered  a  bar  to  an  action  at 
;  is  ordered  and  adjudged  that  said  decree  be  reversed, 
le  cause  remanded  to  the  circuit  court,  with  instruc- 
to  enter  a  decree  dismissing  the  bill  for  want  of 
iction  in  equity,  and  without  prejudice  to  any  action 
r  to  which  the  complainant,  as  advised  by  counsel, 
hink  herself  entitled. 


Mathieson  v.  Omaha  St.  Ry.  Co. 

{Supreme  Court  0/  Nebraifca,  Dee.  3,  1901.) 
[92  N.  W.  Rep.  639.] 
of  SlTMt  Car-Opinion  Evid«nM.* 

tneu  need  not  be  an  expert  in  order  to  be  permitted  to  give 
nion  of  the  rapidity  of  motion  of  familiar  objects  like  railway 
and  street  .cars,  bat  he  mast  be  shown  to  have  had,  and  to 
vailed  bimself  of,  an  opportunity  for  observation  in  the  case 
a. 

-O  rd  i  nan  ce —  Evidence. 

rdinance  regulating-  the  speed  of  electric  street  cars  is  imma- 
n  a  case  in  which  It  is  not  shown  at  what  rate  of  speed  a  car 
to  have  caused  an  injury,   was,  in    fact,   at  the  time  moving. 

imissioners'    opinion.     Department    No.   3.     Error   to 
t  court,  Douglas  county;  Baxter,  Judge. 
it  to  be  officially  reported." 

Robinson  v.  Louisville  Ry.  Co.  (C.  C.  A.),  1  R.  R.  R.  838.  24 
Kng.  R.  Cas.,  N.  S.,  838;  Louisville  &  N.  R.  Co.  v.  Stewart 
21  Am.  &  Eng.  R.  Cas.,  N.  S.,  34;  McVej  v.  Chesapeake   A  O. 

.  (W.  Va.),  13  Am.  &  Eng.  R.  Cas.,   N.  S.,  786,  and  note,  799. 
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Action  by  Nels  Mathieson  against  the  Omaha  Street  Rail- 
way Company.  Judgment  for  defendant,  and  plaintiff  brings 
error.     Affirmed. 

Weaver  &  Giller  and  Frank  T.  Ransom,  for  plaintiff  in 
error. 
John  Lee  Webster,  for  defendant  in  error. 

AMES,  C.  The  defendant  in  error  is  a  street  railway  com- 
pany operating  a  line  of  electric  street  railroad  traversing 
Leavenworth  street  in  the  city  of  Omaha.  At  about  1 1  o'clock 
of  a  certain  night,  the  plaintiff,  who  was  traveling  along 
Twentieth  street,  which  intersects  Leavenworth  street  at 
right  angles,  approached  the  defendant's  tracks  with  a  team 
of  horses  hitched  to  a  wagon  in  which  he  was  riding.  When 
the  fore  feet  of  the  horses  were  at  or  on  the  outer  rail  of  the 
track,  the  plaintiff  discovered  the  headlight  of  an  approaching 
car.  He  immediately  whipped  up  his  horses  and  drove  them 
across  the  track,  but  the  advancing  car  caught  the  hind  wheels 
of  his  wagon,  causing  injuries  on  account  of  which  this  action 
was  brought.  If  the  defendant  was  negligent,  it  was  because 
of  its  conduct  in  one  or  the  other  of  two  particulars,  or  by 
reason  of  concurring  misconduct  in  both  respects:  First,  be- 
cause of  failure  of  the  .motorman,  in  view  of  a  threatened 
collision,  to  stop  the  car  in  due  time  before  it  came  in  con- 
tact with  the  wagon.  There  is  no  evidence  in  the  record,  or 
at  least  counsel  have  called  our  attention  to  none,  indicative 
of  such  a  failure,  or,  indeed,  tending  to  prove  that  the  defend- 
ant's servants  knew  of  the  presence  of  the  team  and  wagon 
until  the  collision  took  place.  Second,  because  the  defendant 
was  at  the  time  operating  its  car  at  an  excessive  and  negli- 
gent rate  of  speed.  Upon  this  point  there  is  also  an  absence 
of^  substantial  evidence.  The  plaintiff  testified,  as  already 
noted,  that  he  did  not  observe  the  approaching  car  until  his 
team  were  already  upon  the  outer  rail  of  the  track,  and  that 
he  then  became  much  excited  because  of  the  threatening  cir- 
cumstances, and  attempted  to  drive  his  team  over  the  tracks. 
That  in  order  to  accomplish  this  object  it  was  necessary  to 
advance  a  distance  of  only  2i  feet,  and  that  he  urged  his  horses 
to  a  speed  of  five  or  six  miles  an  hour,  and  that  before  he 
could  clear  the  way,  and,  as  it  seems  to  him,  within  two 
seconds  after  he  first  saw  the  headlight,  the  collision  took 
place.  He  estimates,  or  attempts  to  do  so,  that  the  car, 
when  he  first  saw  it,  was  about  200  or  250  feet  from  the  crossing, 
but  he  did  not  compare  its  position  at  the  time  with  neighbor- 
ing buildings  or  with  any  'other  fixed  landmark,  and  evidently 
had,  in  the  excitement  of  the  moment,  no  opportunity  for  so 
doing.  He  seems  to  have  seen  nothing  but  the  headlight, 
which,  as  it  was  moving  towards  him  in  a  nearly  direct  line, 
afforded  him  no  means  of  measuring  a  distance  which,  because 
of  the  suddenness  of  the  impact  with  his  wagon,  was  pre- 
sumably much  less  than  he  conjectured.     It  is  at   least  quite 
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sonable  to  suppose  that  the  almost  immediate  collision 
ue  to  a  short  interval  between  the  two  vehicles  as  that 
;  due  to  the  rapid  motion  of  the  car.  Plainly,  either 
sition  is  a  mere  guess  not  rising  to  the  dignity  of  evi- 
,     In   this  state   of  the  record,  the  plaintiS  offered   to 

by  his  own   testimony  what  was  the   rate   of  speed  at 

the  car  was  running.  The  court  excluded  the  evidence, 
ink  rightfully,  upon  the  ground  that  the  competency  of 
itness  had  not  been  shown.  It  is  conceded  that  a  wit- 
leed  not  be  an  expert  in  order  to  be  permitted  to  give 
linion  of  the  rapidity  of  motion  of  familiar  objects  like 
Ly  trains  and  street  cars,  but  he  must  be  shown  to  have 
and  to  have  availed  himself  of,  an  opportunity  for 
.■ation  in  the  case  in  hand.  This  the  plaintiff  not  only 
>t  do,  but  his  own  account  of  the  transaction  pretty 
y  establishes  the  contrary.  There  was  no  other  evidence 
i  or  introduced  upon  the  point.  An  ordinance  of  the 
f  Omaha  regulating  the  rate  of  speed  of  the  defendant's 
t  the  place  in  question  was  offered  and  excluded,  but, 
rse,  in  the  absence  of  evidence  that  the  speed  employed 
reater  than  that  prescribed,  the  regulation  was  imma- 
The  plaintiff  also  testified  what,  in  his  opinion,  was 
ngth  of  lime  consumed  by  his  team  and  wagon  in  cross- 
;e  track,  in  order  that,   by   comparing  the  distances,  it 

be  ascertained  how  rapidly  the  car  was  moving,  if  it 
DO  or  250  feet  away  when  the  plaintiff's  attempt  at  cross- 
as  begun;  but,  as  we  have  noted,  one  of  the  essential 
nts  of  this  problem,  to  wit,  the  distance  of  the  car  trom 
ossing,  is  not  proved,  and  hence  there  is  an  absence  of 
lispensable  datum  for  the  making  of  such  a  calculation. 
:he  close  of  the  trial  the  court  instructed  the  jury  to  re- 
,  verdict  for  the  defendant,  and  rendered  a  judgment 
Singly.  There  was  clearly  an  insufficiency  of  evidence  of 
fence  on  the  part  of  the  defendant,  and  we  are  therefore 
illed  upon  to  decide  whether  or  not  there  was  evidence  of 
rence  by  the  plaintiff  also. 

■I  recommended  that  the  judgment  of  the  district  court 
irmed. 

BERT  and  DUFFIE,  CC,  concur. 

R  CURIAM.  The  conclusions  reached  by  the  commis- 
"S  are  approved,  and,  it  appearing  that  the  adoption  of 
commendations  made  will  result  in  a  right   decision  of 

use,  it  is  ordered  that  the  judgment  of  the  district  court 
irmed.  

Kernan  t>.  Market  St.  Rv.  Co. 
{Supreme  Court  0/ California,  Sept.  17,  i<)oi.\ 
[70  Pac.  Kep.  81.] 
nl  at  Street  Railway  Crossing— N^gli^ont  SiKials— Speed. 
re.  in  ao  action  ajjainat  a    street    railroad    for    injuries,    there 
ridence  that  the  car  was  goioK  at  a  hi^h    and    unlawful   speed, 
at  no  bell  bad  been  rung  or  alarm  given   at   a   crossing   which 
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was  about  half  of  a  short   block   from    where   plaintiff  was  strnck,  a 
contention  that  the  evidence  showed  no   neglig^ence  was  of  no  merit. 

Same — Care  Required  of  Pedestrians.* 

Persons  crossing^  a  street  railroad  on  a  populous  street  are  held  only 
to  what,  under  all  the  circumstances,    is  the  exercise  of   reasonable 
care. 
Same — Contributory  Negligence. 

In  an  action  against  a  street  railroad  for  injuries  from  being  atmck 
by  a  car,  there  was  evidence  that  the  respondent,  when  she  left  the 
sidewalk  to  cross  the  street,  which  was  a  narrow  one,  had  an  unob- 
structed view  of  the  street  both  ways,  and  that  she  looked  both  ways, 
and  saw  no  car  approaching,  and  heard  no  signal  of  approach :  held^ 
that  a  finding  that  there  was  no  contributory  negligence  wonld  not 
be  disturbed. 

Department  2.  Appeal  from  superior  court,  city  and  county 
of   San  Francisco;  Wm.  R.    Daingerfield,  Judge. 

Action  by  Ann  Kernan  against  the  Market  Street  Railway 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.     Affirmed. 

Wm.  H.  L.  Barnes,  for  appellant. 
A.    Morgenthal,  for  respondent. 

McFARLAND,  J.  This  is  an  action  to  recover  damages 
for  personal  injuries  alleged  to  have  been  caused  by  a  car  of 
the  defendant,  a  street  railroad  company.  The  verdict  and 
judgment  were  for  the  plaintiff  in  the  sum  of  $i,ooo,  and 
defendant  appeals. 

It  is  not  contended  by  appellant  that  the  court  below  com- 
mitted any  error  of  law  in  ruling  upon  the  admissibility  of 
evidence  or  in  instructing  the  jury.  The  sole  contention  is 
that  a  nonsuit  should  have  been  granted,  and  that  the  verdict 
was  against  the  evidence,  because  the  evidence  failed  to  show 
any  negligence  of  appellant  at  the  time  of  the  accident,  and 
because,  upon  the  facts,  respondent  was,  as  a  matter  of  law, 
guilty  of  contributory  negligence.  "We  do  not  think  that  the 
contention  is  maintainable  on  either  point. 

As  to  the  negligence  of  appellant,  the  evidence  was  clearly 
conflicting,  within  the  meaning  of  the  rule  that  in  such  case  a 
finding  will  not  be  here  disturbed.  No  doubt,  some  juries 
would  have  found  differently  on  this  issue;  but  there  was  cer- 
tainly considerable  evidence  that  at  the  time  of  the  accident 
the  car  was  going  at  a  high,  unlawful,  and  dangerous  rate  of 
speed,  and  that  no  bell  had  been  rung,  nor  other  alarm  given, 
at  the  crossing  of  Perry  street,  which  was  about  one-half  of  a 
short  block  from  the  point  where  respondent  was  struck. 

As  to  the  alleged  contributory  negligence  of  respondent  we 
think  that  the  evidence  presented  a  case  where  it  was  for  the 
jury  to  say  whether  the  respondent  exercised  reasonable  care 
in  crossing  the  street,  and  not  a  case  where  a  court  can  say, 

*As  to  whether  the  stop,  look  and  listen  rule  is  applicable  to  street 
railway  crossings,  see  foot-note  appended  to  Keenan  v.  Union  Trac- 
tion Co.   (Pa.),    2  R.  R.  R.  64,  25  Am.    A    Eng.   R.  Cas.,    N.  S.,  64. 
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might  in  some  instances,  that,  as  a  matter  of  law,  there 
contributory  negligence.  The  accident  occurred  on  a 
ic  street  in  a  populous  part  of  the  city,  along  which 
Uant  had  its  street  railway  track,  over  which  it  operated 
reet  cars  by  electricity.  In  such  case  a  person  desiring 
OSS  the  street  must,  of  course,  exercise  due  care  and  cau- 
and  if  he  does  not  do  so,  and  his  want  of  care  contributes 
imately  to  the  injury,  he  cannot  recovery;  but  it  has  been 
itedly  decided  that  he  is  not  held  to  that  high  degree  of 
which  is  required  in  the  case  of  an  ordinary  steam  rail- 
running  through  the  country,  on  which  heavy  trains  of 
are  moved  at  a  high  rate  of  speed,  and  cannot  be  quickly 
)ed  or  controlled.  Persons  crossing  a  street  railroad  on  a 
lous  street  are  held  only  to  what,  under  all  the  circum- 
;es,  is  the  exercise  of  reasonable  care.  See  Strong  v. 
oad  Co.,  6i  Cal.  328,  8  Am.  &  Eng,  R.  Cas.  273;  Swain 
lilroad  Co.,  93  Cal.  184,  28  Pac.  829;  Driscoll  v.  Railroad 
97  Cal.  553,  32  Pac.  591,  33  Am.  St.  Rep.  203;  Cross  v. 
oad  Co.,  102  Cal.  316,  36  Pac,  673,  i  Am.  &  Eng.  R. 
262;  Clark  V.  Bennett,  123  Cal.  278,  55  Pac.  go8.  In  the 
at  bar  there  was  evidence  that  the  respondent,  when  she 
he  sidewalk  to  cross  the  street,  which  was  a  narrow  one, 
Ln  unobstructed  view  of  the  street  both  ways,  and  that 
joked  both  ways,  and  saw  no  car  approaching,  and  heard 
;nal  of  its  approach.  Considering  all  the  evidence  on 
oint,  it  cannot  be  correctly  said  that  the  jury  was  bound 
id  that  the  respondent  was  guilty  of  contributory  negli- 
'.,  or  that  the  law  must  ascribe  to  her  such  negligence, 
e  judgment  and  order  appealed  from  are  affirmed, 
concur:     HENSHAW,  J.;  TEMPLE,  J. 


Louisville  Rv.  Co.  v.  French  ei  al. 
(Court  of  Appeals  of  Kentucky,  Jan.  S,  1903.) 
[71  S.  W.  Rep,  466.] 
intat  Crotting — Collision  with  Pedestrian  Not  on  Footwalk, 
er  a  compUint  alleging:  that,  while  plaintiff   nas    going  along 
;aue,  and  crossing  a  street,  s  street  car   strnck    blm,  there  may 
Ecovery,  though  the  collision  did  not  occur   exactly  at  the  foot- 
bnt  within  the  intersection  of  the  street  and  avenue. 
-Sama— Duty  of  Motormsn.* 

agh  the  collision  of  a  street  car  with  a  pedestrian  is  not  ex- 
it the  footwalk,  still,  it  being  at  the   Intersection  of  streets,  it 

to  the  care  required  of  those  in  charge  of  street  cars  to  avoid 
ons,  see  notes  appended  to  Memphis  St.  fiy.  Co.  v.  Wilson 
.),  4  R.  R.  R.  708,  27  Am.  &  Eng.  R.  Cas..  N.  S. ,  708;  Mem- 
t.  Ry.  Cx>.  V.  Norris  (Tenn.),  4  R.  R.  R.  659,  27  Am.  &  Eng. 
i„  N.  B.,  659;  Adams  v.  Wilmington  ft  N.  Electric  Ry.  Co. 
,  4  R.  R.  R.  307,  27  Am.  ft  Eng.  R.  Caa..  N.  S.,  307;  Kaiser  v. 
Tleana  ft  C.  R.  Co,  (La.),  4  K.  R.  R.  237,  27  Am.  &  Eng.  R. 
K,  S„  237. 
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is  proper  to  charg-e  that  it  was  the  motorman's  duty  to  decrease  the 
car's  speed  as  it  approached  the  intersection,  and  to  give  notice  of  its 
approach  by  the  usual  signals,  and  to  have  it  under  control,  and  to 
keep  a  lookotrt  to  avoid  injuring  one  there  using  the  street  or  croasing. 

Appeal  from  circuit  court,  Jefferson  county,  common  pleas 
division. 

**Not  to  be  officially  reported." 

Action  by  Wm.  T.  French,  by  next  friend,  against  the 
Louisville  Railway  Company.  Judgment  for  plaintiffs. 
Defendant  appeals.     Affirmed. 

Fairleigh,  Straus  &  Eagles,  for  appellant. 
B.  H.  Young  and  M.  W.  Ripy,  for  appellees. 

BURNAM,  C.  J.  One  of  the  defendant's  trolley  cars  struck 
the  plaintiff,  a  boy  nine  years  of  age,  at  the  intersection  of 
Ormsby  avenue  and  Eighteenth  street,  in  the  city  of  Louis- 
ville, inflicting  severe  injuries,  and  this  suit  was  brought  by 
his  next  friend  for  damages.  A  jury  trial  resulted  in  a  verdict 
for  the  plaintiff,  and  defendant  has  appealed. 

They  assign  three  reasons  why  the  judgment  of  the  lower 
court  should  be  reversed.  First.  That  the  trial  court  erred  in 
not  instructing  the  jury  that,  if  the  collision  did  not  occur  at 
the  footway  crossing  of  Eighteenth  street  and  Ormsby  avenue. 
but  between  the  intersection  of  the  streets,  plaintiff  could  not 
recover  under  the  pleadings  in  the  case;  and  that,  as  there 
was  testimony  that  the  collision  did  not  take  place  imme- 
diately on  the  crossing,  but  after  the  car  had  passed  beyond  it, 
the  jury  should  have  been  instructed  that  a  less  degree  of  care 
was  required  on  the  part  of  the  agents  of  defendant  in  charge 
of  the  car  to  avoid  collision  with  foot  travelers  than  at  foot- 
way crossings.  The  plaintiff,  in  his  petition,  alleges  that 
whilst  he  was  going  along  Ormsby  avenue,  and  crossing 
Eighteenth  street,  a  trolley  car  belonging  to  the  defendant, 
running  at  a  high  rate  of  speed,  without  giving  any  signal  or 
warning  of  its  approach,  ran  against  him,  and  as  the  result 
thereof  his  back,  bladder,  and  kidneys,  were  injured,  and  his 
health  permanently  impaired.  The  answer  was  a  traverse  and 
a  plea  of  contributory  negligence.  As  is  usual  in  such  cases, 
the  testimony  was  quite  conflicting.  The  mother  of  the  plain- 
tiff  testified  that  he  was  hurt  exactly  at  the  crossing  of  Ormsby 
and  Eighteenth  streets;  that  the  car  was  running  at  a  high 
rate  of  speed,  and  did  not  ring  the  bell  or  give  any  signal  of  its 
approach;  that  plaintiff  had  stopped  on  the  crossing  to  await 
the  passage  of  a  milk  wagon,  going  in  the  opposite  direction 
to  the  trolley  car;  and  that  as  it  passed  he  started  across  the 
street,  and  was  struck  by  the  car.  Mrs.  Bedinger,  a  witness 
for  appellee,  testifies  that  she  saw  plaintiff  standing  on  the 
crossing  waiting  for  the  wagon  to  get  out  of  his  way,  and 
that  as  soon  as  it  did  so  he  started  across;  that  just  at  this 
moment  the  defendant's  car  passed  at  a  high  rate  of  speed, 
without  ringing  the   bell,  or  giving  any  other  signal   of  its 
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ach,  and  struck  the  plaintiff  just  as  he  came  from  behind 
agOD.  On  the  other  hand,  a  number  of  persons,  who 
introduced  as  witnesses  for  the  defendant,  testified,  in 
nee,  that  when  the  trolley  approached  the  crossing  the 
as  sounded,  and  the  speed  of  the  car  diminished;  and 
bout  30  feet  beyond  the  crossing  the  car  met  a  wagon 
g  into  the  city;  and   that,  as  the  front  end  of  the  car  . 

the  back  end  of  the  wagon,  plaintifi  ran  out  from  be- 
he  wagon  against  the  side  of  the  car;  that  they  did  not 
m  until  he  came  from  behind  the  wagon,  too  late  to 
stopped  the  car.  The  trial  court  instructed  the  jury 
ntially  that  it  was  the  duty  of  the  motorman  in  charge 
car  to  lessen  its  speed  as  it  approached  the  intersection 
;hteenth  and  Ormsby  avenue,  and  to  have  given  notice  of 
iproach  by   the   usual  signals,    and  to  have  had  the  car 

his  control,  and  to  have  kept  a  lookout  ahead  to  avoid 
ig  any  person  using  the  street  or  crossing  at  that  point; 
f  the  jury  believed  that  he  failed  to  discharge  these 
,  and  to  exercise  ordinary  care  to  prevent  injury  to  per- 
ising  the  crossing,  and  plaintiff  was  injured  by  reason  of 
allure,  that  they  should  find  for  him,  provided  they  also 
ed  from  the  evidence  that  the  plaintiff  at  the  time  was 
imself  guilty  of  neglijjence  which  helped  to  bring  about 
jury,  and  but  for  which  he  would  not  have  been  injured, 
the  other  hand,'  they  believed  that  the  motorman  dis- 
ed  the  duties  indicated,  and  exercised  ordinary  care  to 
nt  injury  to  persons  using  the  crossing,  that  they  should 
jr  the  defendant.  The  petition  proceeds  upon  the  theory 
he  collision  occurred  upon  the  footway  crossing,  and 
is  testimony  to  support  this  contention.  The  instruc- 
of  the  court  are  drawn  in  conformity  with  the  averments 

petition.  And,  whilst  there  is  testimony  conducing  to 
that  the  actual  collision  was  a  short  distance  from  the 
ay  crossing,  it  was  the  intersection  of  the  two  streets, 
his  slight  divergence  between  the  averments  of  the 
on  and    the  testimony  as  to  the  actual  point  of  collision 

our  opinion,  wholly  immaterial.  The  defendant,  in 
ting  dangerous  machinery,  at  a  high  rate  of  speed,  over 
treets  of  a  great  city,  is  bound  to  know  that  men. 
■n,  and  children  have  an  equal  right  to  its  use,  and  will 
on  it;  and  it  is  defendant's  duty  to  be  constantly  on  the 
ut,  and  to  take  all  reasonable  precautions  to  avoid  injur- 
lem,  and  this  duty  obtains  not  only  at  the  footway  cross- 
but  at  every  other  point  of  a  public  street,  and  one  of 
precautions  is  to  give  notice  of  their  approach  by  the 
niary   signals,  and,  when   necessary   to   avoid   injury  to 

persons,  to  slow  up,  and,  if  necessary,  stop  their  car. 
duty,  under  the  circumstances,  is  no  more  than  ordinary 

The  instructions  given  by  the  trial  court  conform  sub- 
ially  to  this  view  of  the  law,  and  which  has  been  f re- 
ly announced  by  this  court,  and  by  the  ablest  text-writers 
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on  this  subject.  In  our  opinion,  the  trial  court  did  not  err  in 
failing  to  give  the  instruction  asked  by  the  defendant  on  this 
point. 

The  third  ground  of  complaint  is,  that  the  finding  of  the 
jury  is  flagrantly  against  the  weight  of  evidence.  The  ques- 
tion of  negligence  is  one  of  fact,  and  our  duty  is  performed 
when  we  sec  that  there  is  sufHcient  evidence  to  support  the 
verdict.  The  jury,  under  our  system,  are  the  sole  judges  of 
the  weight  and  credibility  of  the  testimony.  If  it  be  true  that 
the  defendant  failed  to  give  notice  of  their  approach  to  the 
footway  crossing  by  the  customary  signals,  and  put  it  out  of 
their  power  to  stop  the  car  by  the  high  rate  of  speed  at  which 
they  were  going,  after  they  saw,  or  could  by  the  exercise  of 
ordinary  care  have  seen,  the  danger  of  the  plaintiff,  they  were 
guilty  of  negligence.  There  was  sufficient  proof  on  this  point, 
if  the  jury  gave  credit  to  it,  to  justify  their  verdict. 

Judgment  affirmed. 


Burns  v.  Metropolitan  St.  Ry.  Co. 

[Supreme  Court  of  Kansas^  Jan.  lo^  1903.) 
[71  Pac.  Rep.  244.] 

Contributory  Negligence — Burden  of  Proof. 

In  an  action  for  personal  injuries,  baaed  on  the  negligence  of  a  de- 
fendant, the  burden  of  proof  is  on  the  latter  to  show  contributory 
negligence  on  the  part  of  the  plaintiff,  unless  the  evidence  introduced 
by  the  plaintiff  to  sustain  his  case  tends  to  show  that  his  vrant  of 
care  contributed  to  the  injury. 

Accident  at  Street  Railway  Crossing — Care  Required  of  Pedestrian.* 

A  traveler  on  a  city  street,  who  is  about  to  cross  the  tracks  of  an 
electric  street  car  company,  must  exercise  his  faculties  of  aig-bt  and 
hearing,  and  under  special  circumstances  must  use  other  careful  and 
prudent  means  to  ascertain  whether  a  car  is  approaching. 

Same — Same. 

The  prevailing  rule  respecting  the  care  required  of  a  traveler  over 
steam  railway  tracks  applied  to  one  crossing  a  street  railway. 

Same — Reciprocal  Rights.* 

The  reciprocal  rights  of  the  traveler  and  a  street  car  company  con- 
sidered. 

(Syllabus  by  the  Court.) 

In  banc.  Error  from  court  of  common  pleas,  Wyandotte 
county;  W.  G.  Holt,  Judge. 

Action  by  Dennis  Burns  against  the  Metropolitan  Street 
Railway  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error.     Affirmed. 

L.  F.  Bird  and  H.  G.  Pope,  for  plaintiff  in  error. 
Miller,  Buchan  &  Morris,  for  defendant  in  error. 

SMITH,  J.     The  plaintiff  in  error  was  injured  in  a  collision 


*As  to  whether  the  stop,  look  and  listen  rule  is  applicable  to  street 
railway  crossings,  see  foot-note  appended  to  Nashville  Ry.  v,  Nor- 
man (Tenn.),  4  R.  R.  R.  350,  27  Am.  &  Eng.  R.  Cas.,  N.  8.,  350. 
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n  an  express  wagon  in  which  he  was  riding  and  an 
:  trolley  car  operated  by  defendant  in  error.  He  was 
ting  to  drive  over  the  rails  of  the  company  on   Union 

in  Kansas  City,  where  thenars  run  nearly  east  and 
n  double  tracks.     He  was  going  north.     He  stopped 

west-bound  car  passed  in  front  of  him,  but  was  struck 
r  going  east  on  the  south  track.  There  were  two  hacks 
were  six  or  seven  feet  high  standing  in  the  street  near 

west  of  his  wagon  before  he  started  to  cross.  The 
:ar  was  about  12  feet  high.  Burns  testified  that  he  first 
le  cat  about  20  feet  distant,  after  his  wagon  was  well 
tie  tracks;  that  no  bell  was  rung  or  other  signal  given 
;  motorman.  One  of  the  witnesses  for  plaintiff  below 
d  that  Bums  did  not  look  towards  the  west  for  an 
ching  car,  and  that  it  could  be  seen  for  the  distance  of 
L  The  plaintiff  below  was  familiar  with  the  track,  the 
g  of  cars,  and  all  surroundings.  The  railway  company 
'cd,  denying  generally  the  allegations  of  the  petition, 
io  charged  the  plaintiff  with  contributory  negligence, 
plaintifi  and  defendant  below  introduced  evidence  in 
t  of  the  issues  in  the  case.  There  was  a  verdict  and 
snt  for  the  street  car  company. 

itiff  in  error  complains,  first,  of  the  refusal  of  the  court 
;  to  the  jury  the  following  instruction:  "The  burden  of 
in  this  case  is  upon  the  defendant  to  prove  that  the 
ff  was  negligent,  and  that  his  negligence  directly  con- 
id  to  the  injury  complained  of,  and  it  must  establish 
ict  by  a  preponderance  of  the  evidence."  The  instruc- 
ndered  leaves  out  of  consideration  any  negligent  act  of 

appearing  in  the  evidence  introduced  to  support  his 

the  case.  It  is  misleading  in  that  it  tends  to  minimize 
feet  of  any  negligent  conduct  of  his  which  might  have 
id  the  action  had  the  railway  company  introduced  no 
ce.  If  the  plaintiff  below,  in  establishing  his  case, 
own  that  his  own  negligence  contributed  directly  to  the 

he  failed  to  make  out  a  prima  facie  right  of  recovery, 
ly  Co.  v.  Adams,  33  Kan.  427.  6Pac.  529.  In  such  case 
ving  of  the  instruction  asked  would  lead  the  jury  to 
s  that  some  affirmative  proof  introduced  on  the  part  of 
Iway  company,  tending  to  show  such  contributory  neg- 
s  as  the  plaintiff  had  already  shown,  was  necessary  to 

a  recovery.  In  Railroad  Co.  v.  Burrows,  62  Kan,  89, 
;.  439,  an  instruction  in  a  personal  injury  case  which 
he  jury  that,  before  the  defendant  could  avail  itself  of 
lea  of  contributory  negligence  of  the  plaintiff,  it  must 
ish  by  the  fair  weight  of  the  evidence  the  facts  in  such 
was  held  to  be  misleading.  See,  also,  Railway  Co.  v. 
1.  61  Kan,  671,  60  Pac.  819.  The  instruction  undercon- 
tion  does  not  differ  in  substance  from  those  criticised  in 
'o  cases  above  cited.  The  fault  to  be  found  in  it  lies  in 
mission  of  the  qualifying  condition  that  the  burden  of 
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proof  is  not  thrown  on  the  defendant  to  show  contributory 
negligence  of  the  plaintifi  if  the  latter  has  himself  made  it 
appear.  Complaint  is  made  of  the  fourth  instruction  gn ven  by 
the  court,  in  which  it  was  said:  **It  was  the  duty  of  the  plain- 
tiff to  take  notice  of  the  fact  that  cars  were  liable  to  pass 
along  the  tracks  of  the  defendant  at  any  time,  and  that  they 
could  not  turn  out  of  the  track,  and  it  was  his  duty  to  make  a 
vigilant  use  of  his  senses  of  sight  and  hearing  when  about  to 
cross  the  tracks  of  the  defendant,  to  ascertain  if  there  was  a 
present  danger  in  crossing,  and  if  he  failed  so  to  do,  and  if  by 
looking  and  listening  for  approaching  cars  he  would  have 
•discovered  the  car  in  question  approaching  in  time  to  have 
avoided  colliding  with  it,  then  he  cannot  recover."  This 
direction  was  amplified  by  another,  in  which  the  jury  were 
told  that  if  the  plaintiff  could,  by  looking  or  listening,  '^or  by 
other  careful  and  prudent  acts, ' '  have  discovered  the  approach 
of  the  car  in  time  to  have  avoided  the  collision,  he  could  not 
recover.  We  are  well  satisfied  that  the  trial  court  stated  cor- 
rectly the  law  in  these  instructions. 

In  Thompson's  Commentaries  on  the  Law  of  Negligence 
(volume  2,  8  1438),  the  learned  author  states  that  it  is  the  gen- 
eral disposition  of  courts  in  their  later  expressions  to  apply 
the  rule  prevailing  in  respect  to  steam  railways,  and  to  hold 
that  the  failure  of  a  traveler  to  use  his  faculties  of  sight  and 
hearing  before  he  attempts  to  cross  a  street  railway  is  negli- 
gence per  se.  The  rule  stated  is  founded  in  reason.  At  the 
place  of  this  accident,  street  cars  were  constantly  passing  and 
repassing  at  intervals  of  a  few  moments.  As  was  said  in  the 
case  of  Railway  Co.  v.  Adams,  supra,  a  railway  track  itself  is 
a  warning  of  danger.  This  is  so,  because  trains  may  be 
expected  at  any  time.  Street  cars  run  many  times  more  fre- 
quently than  trains  on  steam  railways,  and  are  more  silent  in 
their  movements.  The  shorter  the  intervals  between  street 
cars,  the  better  the  public  is  served.  The  chances  of  escaping 
injury  taken  by  the  traveler  who  crosses  the  tracks  of  a  steam 
railway  wihout  looking  or  listening  are  greater  by  far  than 
those  of  a  person  who  in  the  same  negligent  way  goes  over 
street  railway  tracks  in  a  populous  city.  Certainly  no  less 
vigilance  ought  to  be  exercised  in  the  latter  case  than  in  the 
former.  Concerning  the  direction  to  the  jury  that  the  plain- 
tiff below  ought  not  to  recover  if,  in  addition  to  looking  and 
listening,  he  could,  by  the  exercise  of  **other  careful  and 
prudent  acts,"  have  avoided  injury,  we  find  no  error  in  this  re- 
quirement. It  is  asserted  that  the  view  of  the  plaintiff  below 
was  obstructed  by  two  hacks  standing  between  him  and  the 
approaching  car.  This  fact,  considering  the  familiarity  of 
the  injured  party  with  the  operation  of  the  cars,  made  it  a 
proper  matter  for  the  jury  to  determine  whether  he  ought 
not  to  have  stopped  and  waited  with  his  wagon,  or  even  made 
inquiry  of  bystanders  who  had  an  unobstructed  view  of  the 
approaching  car. 
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Same. 

The  inatructiona  were  not  conflicting,  as  the  latter,  instead  of  con- 
tradicting the  former,  made  definite  and  certain  that  which  was  be- 
fore inde6nite. 

Appeal—  Review. 

An  appellate  court  will  not  be  justified  in  reversing  a  jadgment 
where  an  error  has  been  committed  if  it  further  appears  that  snch. 
error  was  immaterial. 

Damages—Mental  SufFering.* 

Compensation  may  be  had  for  mental  suffering  and  distress  of  mind 
because  of  disfigurement. 

Appeal  from  superior  court,  Spokane  county ;  Leander  H. 
Prather,  Judge. 

Action  by  John  R.  Gray  and  wife  against  the  Washingtoa 
Water  Power  Company.  From  a  judgment  for  plaintiffs^ 
defendant  appeals.     Affirmed. 

See  68  Pac.  360;  70  Pac.  255. 

Stephens  &  Bunn  and  W.  F.  Townsend,  for  appellant. 
W.  H.  Plummer  and  Thayer  &  Belt,  for  respondents. 

DUNBAR,  J.     Respondent   Carrie  Gray  was  driving  in  a 
one-horse  buggy  on  the  streets  of  Spokane.     Her  horse  be- 
came  frightened  and  ran  away,  and  it  is  alleged  that   when 
the  buggy  struck  the  rails  of  appellant*s  street  car  line,  which 
was  maintained   on  the  street,  the  respondent  was  thrown 
from   the  buggy  and  was  injured,  and  that  the  injury   was 
caused  by  the  negligence  of  the  appellant  m  not  maintaining 
its  rails  flush  with  the  streets,  in   accordance  with  an   ordi- 
nance of  the  city.     A  more  extended  statement  of  this  cause 
may  be  found  in  27  Wash.  713,  68  Pac.  360.     Upon  the  trial  of 
the  cause  a  verdict  was  rendered  in  favor  of  the  plaintiff,  and 
upon   motion  for  a  new  trial  the  same  was  granted  on  the 
ground  that  the  running  away  of  the  horse  and  the  loss  of  con- 
trol of  the  horse  were  the  proximate  cause  of  the  accident  and 
injury  complained  of.     This  question  came  to  this  court  on 
appeal,  and  it  was  decided,  in  Gray  v.  Water  Power  Co.,  27 
Wash.  713,  68   Pac.  360,  that  the  loss  of  control  of  a  runaway 
horse  would  not  prevent  a  recovery,  notwithstanding  the  de- 
fective condition  of  the  street.     The  rule  was  announced  that, 
where  two  causes  combine  to  produce  an  injury  to  a  traveler 
on  a  highway,  both  of  which  are  in  their  nature  proximate* 
the  one  being  a  culpable  defect  in  the  highway  and  the  other 
some  occurrence  for  which  neither  party  is  responsible,  the 
municipality  is  liable,  provided  the  injury  would  not  have  been 
sustained  but  for  such  defect.     This  rule  was  applied  to  the 
appellant  company,  which  was  operating  its  cars  under  a 
grant  of  power  from  the  city  imposing  the  duty  upon  it  to 
keep  its  rails  flush  with  the  street,  and  the  judgment  for  a  new 
trial  was  reversed,  and  the  cause  remanded,  with  instructions  to 
deny  the  motion.     Judgment  was  then  entered   in  favor  of 
respondents  for  the  amount  of  damages  found  by  the  jury, 
from  which  judgment  this  appeal  is  prosecuted. 

*See  note,  18  Am.  &  E^ng.  K.  Caa.,  N.  S.,  46. 
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assigned  that  the  court  errei 
ed  S,  6,  9,  i6,  and  17,  in  refi 
iked  by  appellant,  and  in  givi: 
rer  to  the  alleged  error  in  th 
new  trial  on  the  ground  of 
o  sustain  a  verdict,  and  becau 
,  if  these  questions  were  not  ■ 
it's  contention  on  the  former 
hat  on  every  material  fact  put 
'as  such  a  conflict  of  testimon 
ibmission  to  the  jury;  and,  co 
aw  announced  by  this  court  01 
las  become  the  law  of  the  cas 
;rfering  with  the  verdict  of  tf 
ed  upon  proper  instructions. 
Brst  instruction  assailed  by  ' 
s  as  follows:  "The  ordinance 
e  complaint,  and  which  has  be 
;  certain  requirements  and  regi 
h  the  defendant's  tracks  shall 
These  requirements  are  valid 
■  of  Spokane,  and  are  imposed 
■pose  of  compelling  the  stref 
a  safe  condition  for  public  tra 
icks  are  concerned;  and  if  an} 
on  his  or  her  part,  injured  on 
)f  the  defendant  company  to  c 
linance  in  respect  of  the  cone 
son  is  entitled  to  recover  fron 
sustained,  unless  you  should  fi 
hat  some  sufficiently  efhcaciot 
le  streets  in  safe  condition  f 
irt  of  the  instruction  is  critici; 
Je  to  misconstruction,  but  we 
ion  objected  to  is,  and  would 
fication  in  appellant's  intere 
lod  the  court  to  mean  that,  no 
idant  company  to  comply  wil 
t  would  not  be  liable  if  any  ( 
e  one  prescribed  by  the  ordin; 
t  the  language  was  used  with 
the  appellant  that  it  rendered 
itituting  gravel  for  planks;  th 
We  will  notice  the  objectioi 
)ndition"  in  the  discussion  of  c 
iction  No.  6isasfol]ows:  "Th 
nt  negligently  failed  to  comp 
ce  which  had  been  received  ii 
ticulars:  They  claim  that  on 
adway  which  has  been  refert 
nore  of  the  defendant's  street 
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condition  that  the  tops  of  the  rails  were  not  flush  with  tl 
face  of  the  street,  but  projected  above  the  same  suffii 
high  to  cause  an  obstruction  to  public  travel,  and  alsocl 
that  there  were  no  planks  laid  along  the  rails  at  said  pi 
the  manner  mentioned  in  the  ordinance  or  at  all;  am 
claim  that  the  alleged  absence  of  planks,  and  the  allege 
jection  of  the  rails  above  the  surface  of  the  street,  was  > 
hy  the  negligent  failure  of  the  defendant  to  maintain  it; 
and  roadbed  as  required  by  said  ordinance.  And  linstri 
that  if  you  believe  from  the  evidence  that  said  track  v 
May  2,  1901,  in  the  condition  claimed  by  the  plaintif 
believe  that  such  condition  constituted  an  obstruction  t 
lie  travel,  and  also  believed  that  it  was  by  reason  c 
alleged  dangerous  condition  of  the  track  that  the  plainti 
rie  Gray  was,  without  negligence  on  her  part,  throwi 
her  carriage  as  claimed  by  her,  and  received  the  injurie 
plained  of,  then  I  instruct  you  that  the  plaintiffs  are  e 
to  recover  damages  from  the  defendant. "  It  is  con 
that  by  the  terms  and  tenor  of  this  instruction  the  jui 
authorized  to  render  a  verdict  for  respondents,  as  a 
appellant  if,  without  fault  on  the  part  of  Mrs.  Gray,  si 
tained  injuries  on  appellant's  tracks  at  a  point  when 
were  not  planked  in  accordance  with  the  literal  wording 
ordinance.  But  the  court  could  not  have  been  underst 
have  meant  to  have  subjected  the  defendant  to  an  al 
liability  in  the  case  of  a  failure  to  use  planks  as  requii 
the  ordinance,  for  the  condition  was  prescribed  that  t\ 
must  find,  in  addition  to  the  failure  to  use  the  plank,  tf 
condition  wrought  by  such  failure  constituted  an  obstr 
to  travel.  If  there  were  any  doubt  about  the  meaning 
court,  which  we  think  there  is  not,  it  is  made  clear  by  ii 
tion  17,  which  is  as  follows:  "If  you  should  find  fro 
evidence  that,  although  the  defendant  did  not  put  plank; 
the  sides  of  its  rails  as  required  by  said  ordinance,  yet 
should  find  from  the  evidence  that  the  defendant  did  by 
other  method  protect  its  rails  so  that  they  would  not  en< 
the  traveling  public,  as  hereinbefore  stated,  then  you  w 
consider  said  ordinance  in  determining  whether  or  not  d 
ant  was  negligent  in  the  respect  mentioned."  These  t 
structions,  considered  together,  cannot  possibly  bea 
construction  placed  upon  them  by  counsel  for  appellant 
Instruction  No.  16,  the  giving  of  which  is  assigned  as 
is  as  follows:  "It  was  the  duty  of  the  defendant  to  cor 
and  maintain  its  tracks  in  the  street  in  such  a  way  as 
safe  for  travel  thereon  by  means  of  a  buggy  or  other  v 
drawn  bv  the  ordinary  horse,  having  the  ordinary  dispo; 
allowing  for  the  ordinary  incidents  of  caprice  or  frigh 
driven  by  an  ordinarily  careful  and  prudent  person." 
instruction  involves  in  some  degree  the  same  objectioi 
is  urged  to  instruction  No.  5,  and  it  is  insisted  that  iter 
the  standard  of  perfection,  and  charges  the  appellant  wi 
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Tipossible  task  of  constructing  and  maintaining  its  tracks  in 
ach  a  manner  as  to  render  the  streets  absolutely  safe  for  the 
urpose  of  travel  in  vehicles  drawn  by  ordinary  horses.  If 
lis  were  true,  the  instruction  would  doubtless  contain  reversi- 
Je  error,  for  a  reasonably  safe  place,  or  a  street  reasonably 
ife  for  travel,  is  unquestionably  the  requirement  of  both  rea- 
)n  and  authority.  But  we  do  not  think  this  instruction  im- 
oses  such  a  duty.  The  essence  of  it  was  that  the  street  must 
e  kept  safe  for  ordinary  use  under  ordinary  circumstances, 
nd  we  do  not  think  it  can  be  construed  as  imposing  the  duty 
[  absolute  safety.  Such  language  is  not  employed,  andcoun- 
;]  for  appellant,  in  his  brief,  finds  it  necessary  to  employ 
nguage  that  is  not  used  in  the  instruction,  and  imputes  to 
le  instruction  the  same  meaning  it  would  have  if  the  lan- 
iage  he  used  in  his  criticism  were  used  in  the  instruction, 
z.,  "to  renderthe  streets  absolutely  safe."  If  the  court  had 
ied  the  words  "absolutely  safe, "  there  would  have  been  no 
jubt  as  to  what  was  meant.  But  we  find  from  a  review  of 
le  authorities  that  the  words  "safe"  and  "care"  and  "safe 
ace"  are  frequently  used  interchangeably  with  "reasonably 
fe,"  "reasonably  safe  place,"  and  "reasonable  care." 
Safe"  and  "unsafe"  are  words  frequently  used  in  comparison 
!  courts  in  discussing  the  question  of  a  reasonably  safe  place, 
id  evidently  without  any  intention  of  changing  the  well  es- 
blished  rule  of  reasonable  care  or  a  reasonably  safe  place. 
ut  in  any  event,  detached  portions  of  an  instruction  cannot 
;  considered  by  an  appellate  court.  All  the  instructions  on 
le  same  subject  must  be  construed  together,  to  arrive  at  the 
tention  of  the  court  and  the  probable  understanding  of  the 

Instruction  5  asked  for  by  defendant,  and,  as  modified  by 
le  court,  given,  was  as  follows;  "You  are  instructed  that  the 
ifendant  is  not  required  or  compelled  to  construct  a  street 
ilway  track  or  tracks  at  the  point  or  place  of  the  accident, 
■  at  any  other  point  or  place,  so  as  to  provide  for  or  against 
inaway  horses,  rigs,  or  teams;  that  is,  it  is  required  to  con- 
rnct  and  maintain  its  road  in  such  condition  only  as  is  rea- 
inably  safe  for  ordinarily  reasonable  and  prudent  persons 
ling  the  streets  at  the  ordinary  and  usual  rate  of  speed,  and 
iving  a  reasonably  safe  and  gentle  horse,  allowing  for  the 
sposition  of  an  ordinarily  safe  horse,  and  the  ordinary  in- 
dents of  caprice  or  fright,  driven  by  an  ordinarily  careful 
id  prudent  person. ' '  So  that  it  would  seem  that  the  reason- 
)le  degree  of  safety  imposed  by  the  law  was  given  to  the  jury 
plain  and  unequivocal  terms,  and,  conceding  the  contention 
counsel  for  appellant  that  contradictory  instructions  raise  a 
ima  facie  presumption  of  prejudicial  error,  we  do  not  think 
le  principle  is  applicable  to  the  conditions  under  discussion. 
oubtless  the  reason  for  the  presumption  is  that  the  jury  is 
infused,  rather  than  enlightened,  and  is  as  liable  to  follow 
le  wrong  instruction  as  the  right  one.     But  these  instructions 
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condition  that  the  tops  of  the  rails  were  not  flush  with  the  sur- 
face of  the  street,  but  projected  above  the  same  sufficiently 
high  to  cause  an  obstruction  to  public  travel,  and  also  claimed 
that  there  were  no  planks  laid  along  the  rails  at  said  point  in 
the   manner  mentioned  in  the  ordinance  or  at  all ;  and  they 
claim  that  the  alleged  absence  of  planks,  and  the  alleged  pro- 
jection of  the  rails  above  the  surface  of  the  street,  was  caused 
by  the  negligent  failure  of  the  defendant  to  maintain  its  track 
and  roadbed  as  required  by  said  ordinance.     And  I  instruct  you 
that  if  you  believe  from  the  evidence  that  said  track  was   on 
May  2,  1901,  in  the  condition  claimed  by  the  plaintifiFs,  and 
believe  that  such  condition  constituted  an  obstruction  of  pub- 
lic travel,  and   also  believed  that  it  was  by  reason  of   said 
alleged  dangerous  condition  of  the  track  that  the  plaintiff  Car- 
rie  Gray  was,  without  negligence  on  her  part,  thrown  from 
her  carriage  as  claimed  by  her,  and  received  the  injuries  com- 
plained of,  then   I  instruct  you  that  the  plaintiffs  are  entitled 
to  •  recover  damages  from  the  defendant."     It  is  contended 
that  by  the  terms  and  tenor  of  this  instruction  the  jury  was 
authorized  to  render  a  verdict  for  respondents,  as  against 
appellant  if,  without  fault  on  the  part  of  Mrs.  Gray,  she  sus- 
tained  injuries  on  appellant's  tracks  at  a  point   where  they 
were  not  planked  in  accordance  with  the  literal  wording  of  the 
ordinance.     But  the  court  could  not  have  been  understood  to 
have   meant  to  have  subjected  the  defendant  to  an  absolute 
liability  in  the  case  of  a  failure  to  use  planks  as  required   by 
the  ordinance,  for  the  condition  was  prescribed  that  the  jury 
must  And,  in  addition  to  the  failure  to  use  the  plank,  that  the 
condition  wrought  by  such  failure  constituted  an  obstruction 
to  travel.     If  there  were  any  doubt  about  the  meaning  of  the 
court,  which  we  think  there  is  not,  it  is  made  clear  by  instruc- 
tion 17,   which  is  as  follows:  **If  you  should  find  from  the 
evidence  that,  although  the  defendant  did  not  put  planks  along 
the  sides  of  its  rails  as  required  by  said  ordinance,  yet  if  you 
should  find  from  the  evidence  that  the  defendant  did  by  some 
other  method  protect  its  rails  so  that  they  would  not  endanger 
the  traveling  public,  as  hereinbefore  stated,  then  you  will  not 
consider  said  ordinance  in  determining  whether  or  not  defend- 
ant was  negligent  in  the  respect  mentioned.*'     These  two  in- 
structions,  considered  together,   cannot    possibly    bear   the 
construction  placed  upon  them  by  counsel  for  appellant. 

Instruction  No.  16,  the  giving  of  which  is  assigned  as  error, 
is  as  follows:  **It  was  the  duty  of  the  defendant  to  construct 
and  maintain  its  tracks  in  the  street  in  such  a  way  as  to  be 
safe  for  travel  thereon  by  means  of  a  buggy  or  other  vehicle 
drawn  bv  the  ordinary  horse,  having  the  ordinary  disposition, 
allowing  for  the  ordinary  incidents  of  caprice  or  fright,  and 
driven  by  an  ordinarily  careful  and  prudent  person."  This 
instruction  involves  in  some  degree  the  same  objection  that 
is  urged  to  instruction  No.  5,  and  it  is  insisted  that  it  employs 
the  standard  of  perfection,  and  charges  the  appellant  with  the 
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■sible  task  of  constructing  and  maintaining  its  tracks  in 
I  manner  as  to  render  the  streets  absolutely  safe  for  the 
ise  of  travel  in  vehicles  drawn  by  ordinary  horses.  If 
'ere  true,  the  instruction  would  doubtless  contain  reversi- 
rror,  for  a  reasonably  safe  place,  or  a  street  reasonably 
3r  travel,  is  unquestionably  the  requirement  of  both  rea- 
nd  authority.  But  we  do  not  think  this  instruction  im- 
such  a  duty.  The  essence  of  it  was  that  the  street  must 
;pt  safe  for  ordinary  use  under  ordinary  circumstances, 
■e  do  not  think  it  can  be  construed  as  imposing  the  duty 
lolute  safety.  Such  language  is  not  employed,  andcoun- 
r  appellant,  in  his  brief,  finds  it  necessary  to  employ 
ige  that  is  not  used  in  the  instruction,  and  imputes  to 
istruction  the  same  meaning  it  would  have  if  the  Ian- 
he  used  in  his  criticism  were  used  in  the  instruction, 
'to  render  the  streets  absolutely  safe."  If  the  court  had 
the  words  "absolutely  safe,"  there  would  have  been  no 
as  to  what  was  meant.  But  we  find  from  a  review  of 
ithorities  that  the  words  "safe"  and  "care"  and  "safe 
'  are  frequently  used  interchangeably  with  "reasonably 
"reasonably  safe  place,"  and  "reasonable  care." 
"  and  "unsafe"  are  words  frequently  used  in  comparison 
jrts  in  discussing  the  question  of  a  reasonably  safe  place, 
vidently  without  any  intention  of  changing  the  well  es- 
hed  rule  of  reasonable  care  or  a  reasonably  safe  place, 
1  any  event,  detached  portions  of  an  instruction  cannot 
nsidered  by  an  appellate  court.  All  the  instructions  on 
me  subject  must  be  construed  together,  to  arrive  at  the 
:ion  of  the  court  and  the  probable  understanding  of  the 

truction  5  asked  for  by  defendant,  and,  as  modified  by 
)urt,  given,  was  as  follows:  "You  are  instructed  that  the 
dant  is  not  required  or  compelled  to  construct  a  street 
ly  track  or  tracks  at  the  point  or  place  of  the  accident, 
any  other  point  or  place,  so  as  to  provide  for  or  against 
/ay  horses,  rigs,  or  teams;  that  is,  it  is  required  to  con- 

and  maintain  its  road  in  such  condition  only  as  is  rea- 
ly   safe  for  ordinarily  reasonable  and  prudent  persons 

the  streets  at  the  ordinary  and  usual  rate  of  speed,  and 
ig  a  reasonably  safe  and  gentle  horse,  allowing  for  the 
sition  of  an  ordinarily  safe  horse,  and  the  ordinary  in- 
ts  of  caprice  or  fright,  driven  by  an  ordinarily  careful 
rudent  person."  So  that  it  would  seem  that  the  reason- 
legree  of  safety  imposed  by  the  law  was  given  to  the  jury 
lin  and  unequivocal  terms,  and,  conceding  the  contention 
insel  for  appellant  that  contradictory  instructions  raise  a 
I  facie  presumption  of  prejudicial  error,  we  do  not  think 
rinciple  is  applicable  to  the  conditions  under  discussion, 
tless  the  reason  for  the  presumption  is  that  the  jury  is 
sed,  rather  than  enlightened,  and  is  as  liable  to  follow 
Tong  instruction  as  the  right  one.     But  these  instructions 
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do  not  seem  to  be  contradictory.  On  the  contrary,  the  last 
instruction,  instead  of  contradicting  the  first,  made  plain, 
definite,  and  certain  that  which  was  before  indefinite.  If 
modified  instruction  No.  5  had  immediately  followed  and  been 
a  part  of  instruction  No.  16,  the  latter  part  of  the  instruction 
would  certainly  have  been  understood  as  amplifying  and  mak- 
ing more  definite  the  first  part.  It  performed  that  office  none 
the  less  effectively  because  it  was  given  in  a  subsequent  in- 
struction. In  addition  to  this,  even  if  the  instruction  had  been 
^technically  erroneous,  under  the  circumstances  of  this  case, 
and  the  special  findings  of  the  jury,  the  error  would  have  been 
harmless,  conceding  the  rule  that,  when  error  is  committed, 
it  will  be  held  to  be  prejudicial  unless  it  affirmatively  appears 
to  the  contrary. 

The  really  practical  contest  in  this  case  was  the  alleged  con- 
tributory negligence  of  Mrs.  Gray,  and  the  alleged  negligence 
of  the  company  in  maintaining  its  rails  above  the  surface  of 
the  streets.  The  jury  was  instructed  that  the  plaintiffs  could 
not  recover  unless  it  found  that  the  rails  of  the  track,  at  the 
time  and  place  of  the  accident,  were  above  the  surface  of  the 
grotind ;  that  there  was  no  contributory  negligence  on  the  part 
of  Mrs.  Gray;  and  that  the  raised  condition  of  the  street  was 
the  proximate  cause  of  the  injury.  The  jury  found,  in  answer 
to  a  special  interrogatory,  that  the  track  was  raised  above  the 
surface  of  the  street,  and  found  for  the  plaintiffs  under  the  fur- 
ther instruction  that  they  could  not  find  for  the  plaintiffs  unless 
they  found  that  Mrs.  Gray  was  thrown  out  by  the  buggy  strik- 
ing the  car  rail  at  such  place,  and  without  contributory  neg- 
ligence on  her  part.  So  that,  under  the  ruling  of  this  court 
on  the  former  appeal,  no  other  verdict  could  have  consistently 
been  returned  by  the  jury.  An  appellate  court  will  not  be 
justified  in  reversing  a  judgment  where  an  error  has  been  com- 
mitted if  it  further  appears  from  the  whole  record  that  such 
error  is  immaterial,  or,  in  other  words,  if  the  record,  as  a 
whole,  overcomes  the  presumption  of  prejudice  which  is  estab- 
lished by  the  commission  of  error,  and  shows  affirmatively  that 
no  substantial  rights  of  the  appellant  have  been  injuriously 
affected.  In  this  case,  in  addition  to  what  we  have  said  in 
relation  to  the  two  main  issues  controverted,  the  jury,  having 
found  that  the  track  was  raised  in  violation  of  the  law,  and 
that  the  accident  was  caused  by  the  buggy  striking  the  rails 
without  fault  on  the  part  of  Mrs.  Gray,  must  have  concluded 
that  the  track  was  not  maintained  in  a  reasonably  safe  condi- 
tion. 

The  objection  urged  to  instruction  No.  9  is  that  it  indorsed 
the  doctrine  of  compensation  for  mental  suffering  and  distress 
of  mind  for  disfigurement.  On  this  subject  the  authorities  are 
somewhat  divided,  though  the  decided  weight  of  authority,  we 
think,  is  to  the  effect  that  compensation  can  be  recovered  for 
such  damages.  We  also  think  that  such  decisions  are  sus- 
tained by  the  better  reasoning.     Some  of  the  cases  cited  by 
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ippeTlant,  while  permitting  compensation  for  mental  suffer- 
ng  induced  by  physical  pain,  distinguish  such  mental  suflering 
rom  suffering  arising  from  causes  other  than  physical  pain, 
'iz.,  such  suffering  as  arises  from  the  contemplation  of  a 
naimed  body  or  deformed  face ;  and  the  reason  assigned  is 
hat  this  element  of  damage  is  too  vague  and  indefinite  to  be 
iusceptible  of  proof.  But  we  think  this  discrimination  cannot 
)e  maintained  in  sound  reasoning,  and  that  mental  suffering 
vhich  is  induced  by  the  relations  of  mind  and  body  is  as  difB- 
ult  to  measure  as  mental  suffering  induced  by  mortification 
ind  disfigurement.  Not  all  people  suffer  equally  from  the 
ame  bodily  injury.  The  finer  and  more  delicate  the  physical 
irganization,  the  more  acute  will  be  both  the  physical  and 
nental  suffering.  In  practice,  mental  suflering  is  always  an 
lement  considered  by  juries  in  slander  and  libel  cases,  in 
ictions  for  false  imprisonment  and  breach  of  promise,  and 
nany  other  cases  of  like  character,  and  ought  to  be.  The 
ifound  to  one's  sensibilities  is  none  the  less  painful  when  one's' 
haracter  is  slandered.  The  law  ought  not  to  grant  redress 
lone  to  the  business  man  who  sustains  commercial  damage, 
nd  refuse  redress  to  others  who  have  sustained  a  more  poignant 
utiiction.  And  he  who  negligently  causes  an  injury  to  another 
i'ho  is  faultless,  which  makes  the  latter  an  object  of  pity  and 
bhorrence  to  his  fellow  men,  and  an  object  of  ridicule  to  the 
houghtless  and  unfeeling,  and  deprives  him  of  the  comfort 
.nd  companionship  of  his  fellows,  ought  to  respond  in  damages 
or  the  injury  sustained.  It  is  true  that  there  is  no  gauge 
umished  by  the  law  for  measuring  such  damages,  and  that  it 
5,  to  a  great  extent,  sentimental.  But  there  is  an  element  of 
entiment  in  all  damages, — even  in  the  possession  and  use  of 
noney  itself,- — for  a  given  amount  of  money  may  be  of  far 
nore  value  to  one  person  than  to  another.  While  all  these 
oRsiderations  tend  to  prevent  the  assessment  of  damages  in 
,ny  case  from  being  absolutely  adequate  or  measured  with 
xactness  and  understanding,  they  will  not  prevent  the  approxi- 
nate  measurement,  and  must  he  submitted  to  the  best  judg- 
nent  of  the  jury.  We  are  unable  to  see  anything  in  the  fur- 
her  contention  that  under  this  instruction  the  jury  was  au- 
horized  to  bring  in  a  verdict  for  double  damages. 

Objection  was  made  to  instruction  No.  17  and  modified 
nstruction  No.  5,  but  is  not  discussed  in  appellant's  brief, 
rhey  seem  to  us,  however,  to  correctly  state  the  law  applica- 
ile  to  the  case. 

We  think  the  instructions,  as  a  whole,  were  fair,  and  favor- 
ible  to  appellant;  and  the  jury,  under  such  instructions, 
laving  found  the  issuable  facts  against  appellant,  no  matter 
vhat  the  opinion  of  this  court  might  be  on  those  questions  of 
act,  we  do  not  feel  justified  in  disturbing  the  verdict.  The 
udgment  will  therefore  be  affirmed. 

REAVIS,  C.  J.,  and  MOUNT,  FULLERTON.  and 
\NDERS,  JJ.,  concur. 
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Alabama  Midland  Ry.  Co.  v.  Hatcher. 

(Supreme  Court  of  Georgia^  Dec,  /^,  /^^.) 
[43  8.  E.   Rep.  49.] 

Negligence— Question  for  Jury. 

Under  previous  rulings  of  this  court,  **  whether  the  commission  of 
or  omission  to  do  particular  acts  by  a  railroad  company  was  negli- 
gence as  to  one  who  has  been  injured  by  the  running  and  operation 
of  a  train  of  cars  must,  as  a  general  rule,  be  determined  by  a  jury ; 
and  it  is  error  for  the  judge,  on  the  trial  of  a  case  brought  to  recover 
damages  for  such  injuries,  to  charge  the  jury  that  the  omission  to 
do  a  certain  act  was  negligence,  when  not  expressly  made  so  by  law." 
Railway  Co.  v,  McKinney,  42  S.  E.  229,  116  Ga.   13,  and  cases  cited. 

Instructions. 

The  other  charges  of  which  complaint  was  made  were  not  errone- 
ous for  any  reason  assigned  in  the  petition  for  certiorari. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Decatur  county;  W.  N.  Spence, 
Judge. 

Action  by  William  H.  Hatcher  against  the  Alabama  Mid- 
land Railway  Company.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Reversed. 

Hawes  &  Hawes,  for  plaintiff  in  error. 

J.  H.  Gilpin  and  A.  H.  Russell,  for  defendant  in  error. 

PER  CURIAM.     Judgment  reversed. 
LUMPKIN,  P.  J.,  absent  on  account  of  sickness. 


Holmes  et  ux.  v.  United  States. 

(Circuit  Court  of  Appeals^  Ninth  Circuity  October  6, 1901.) 

[118  Fed.  Rep.  995.] 

Public  Lands— Exceptions  from  Forest  Reservation— Rights  of  Settlers 
on  Un surveyed  Land. 
While  the  mere  occupancy  and  improvement  of  public  land  g^ive  no 
right  as  against  the  United  States,  yet  the  occupancy  and  improve- 
ment of  unsurveyed  public  land,  in  good  faith,  by  a  settler  who 
makes  it  his  home,  with  the  intention  of  making  entry  of  the  same 
under  the  homestead  or  pre-emption  laws  when  it  shall  have  been 
surveyed,  has  always  been  recognized  as  lawful,  and  as  giving  the 
settler  a  possessory  claim,  which  entitles  him  to  preference  when  the 
land  is  opened  for  entry ;  and,  in  view  of  such  recognition,  such  a 
settler  must  be  regarded  as  having  made  a  **  valid  settlement  pursuant 
to  law,"  within  the  meaning  of  the  president's  proclamation  of  De- 
cember 20,  1892,  setting  apart,  as  a  forest  reservation,  certain  public 
lands  in  California,  but  excepting  all  lands  within  the  prescribed 
boundaries  ^ 'which  may  have  been  prior  to  the  date  hereof  embraced 
in  any  legal  entry  or  covered  by  any  lawful  filing  duly  of  record 
*  *  *  or  upon  which  any  valid  settlement  has  been  made  pursuant 
to  law;"  and  under  the  rule  of  the  later  decisions  of  the  supreme 
court,  that  the  withdrawal  of  lands  from  entry  by  the  interior  de- 
partment as  being  within  a  railroad  grant  did  not  defeat  the  rights 
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lequent  BcttlerB  thereon  where  the  withdrawal  waa  in  fact  un- 
ited,  it  ia  immaterial  that  the  land  of  auch  aettlera  had  been 
idrawn,  and  had  never  been   formally   restored   to  the   public 

-Act  for  Benefit  of  Settlers  on  Railroad  Lands— Effect  of  Inclu- 
n  In  Forest  Reservation. 

:r  Act  Jan.  13,  laSI  (21  Stat.  315  [U.  8.  Comp.  St.  1901,  p. 
giring  all  persoDB  who  have  settled  and  made  valuable  aad 
lent  improvements  upon  any  odd-nnmbered  aection  of  land 
a  railroad  withdrawal,  in  good  faith,  and  with  the  permissioo 
ise  of  the  railroad  company,  and  with  expectation  of  purchaa- 
!  same,  the  right  to  purchase  not  exceeding  160  acres  of  the 
rom  the  United  States,  if  for  any  cause  it  shall  be  restored  to 
blic  domain,  the  right  so  given  a  settler  is  not  defeated  bj  the 
at  after  the  withdrawal  has  been  set  aside  the  land  is  included 
the  boundaries  of  a  forest  reservation,  created  by  proclamation 
president,  before  it  has  been  surveyed  so  as  to  give  the  settler 
ortunity  to  purchase. 

irror  to  th.e  Circuit  Court  of  the  United  States  for  the 
em  District  of  California. 

105  ^cA-  41- 

United  States  brought  an  action  of  ejectment  against 
aintiffs  in  error  to  rerover  the  possession  of  the  unsur- 

S.  E.  i  of  section  ?,  township  4  N.,  range  9  W. ;  the 
md  being  included  in  a  reservation  made  by  the  presi- 
if  the  United  States  on  December  20,  1892,  pursuant  to 
1  24  of  the  act  of  congress  approved  March  3,  1891  (26 
[103  [U.  S.  Comp.  St,  1901,  p.  1537]),  which  provides 
the  president  of  the  United  States  may,  from  time  to 
set  apart  and  reserve,  in  any  state  or  territory  having 

land  bearing  forests,  in  any  part  of  the  public  lands 
'  or  in  part  covered  with  timber  or  undergrowth, 
er  of  commercial  value  or  not,  as  public  reservations, 
le  president  shall,  by  public  proclamation,  declare  the 
Ishment  of  such  reservations  and  thf  limits  thereof." 
roclamation  excepted  from  the  reservation  "all  lands 
may  have  been,  prior  to  the  date  hereof,  embraced  in 
gal  entry  or  covered  by  any  lawful  filing  duly  of  record 

proper  United  States  land  office,  or  upon  which  any 
settlement  had  been  made  pursuant  to  law,  and  the 
ary  period  within  which  to  make  entry  or  filing  of  record 
it  expired:  •  •  •  provided  that  this  exception  shall 
ntinue  to  apply  to  any  particular  tract  of  land  unless 
tryman,  settler  or  claimant  continues  to  comply  with 
w  under  which  the  entry,  filing,  settlement,  or  location 
lade."  27  Stat.  1051.  Theplaintiflsin  error,  Albert  O. 
BS  and  Susan  L.  Holmes,  his  wife,  made  separate 
ies;  the  former  claiming  the  right  to  occupy  the 
ses  by  reason  of  the  following  facts:  That  in  April, 
he  settled  upon  the  land  in  controversy  in  good  faith  to 
I  a  home  for  himself,  and  with  the  intention  of  claiming 
me  under  the  homestead  laws  of  the  United  States, 
md  being  then  and  at  the  commencement  of  the  action 
i^eyed  public  land;  that  at  the  date  of  his  settlement  the 
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land  had  been  withdrawn   from  entry  by  the  United  States 
land  department,  as  being  within   the   limits  of  the  grant 
made  by  congress  to  the  Southern  Pacific  Raikoad  Company 
by  the  act  of  March  3,  1871,  for  which  reason  he  was  not4)er- 
mitted  to  file  on  the  land;  that  within  six  months  after  his 
settlement  he  established  his  actual  residence  in  a  house  on 
the  land,  and  has  since  resided  there  with  his  family,  and  that 
it  is  his  intention  as  soon  as  the  land  is  surveyed,  if  permitted 
to  do  so,  to  file  his  homestead  application,  and  to  make  his 
•entry  under  and  in   pursuance  of  the  act  **for  the  relief  of 
settlers  on  the  public  lands,"  approved   May  14,  1880  [U.  S. 
Comp.  St.    1901,    p.   1392].     Susan   L.   Holmes    relied  upon 
the  following  facts:    That  in  April,  1890,  with  the  permission 
and  license  of  the  Southern  Pacific  Railroad  Company,  she 
settled  upon  and  made  valuable  improvements  on  the  land  in 
controversy,  in  good  faith  and  with  the  expectation  of  pur- 
chasing the  land  of  said  company,  and  that  she  has  since  con- 
tinuously  resided  thereon.     She  claimed  to   be   entitled  to 
acquire  the  land  under  the  act  **for  the  relief  of  certain  settlers 
on   restored    railroad    lands,'*   approved   January   18,    1881 
<2i  Stat.  315  [U.  S.  Comp.  St.  1901,  p.  1594J),  and  the  "act  to 
provide  for  the  adjustment  of  land  grants  made  by  congress," 
etc.,  approved    March   3,  1887  (24  Stat.  5«;7  [U.  S.  Comp.  St 
1901,  p.  1595]).     The  land  in  controversy  had  been  withdrawn 
from  entry  by  the  land  department,  as  being  within  the  hmits 
of  the  grant  to  the  Southern  Pacific  Railroad  Company  of 
March  3,  1 871,  and  also  within  the  overlapping  limits  of  the 
grant  to  the  Atlantic  &  Pacific  Railroad  Company,  by  act  of 
July  27,  1866.     The  latter  company  did  not  construct  any  por- 
tion of  its  line  in   California,  and,  in  consequence  of  such 
failure,  congress,  by  Act  July  6,  1886  (24  Stat.  123),  forfeited 
and  restored  the  unearned  lands  to  the  public  domain.    The 
withdrawal  by  the  land  department,   however,  was  continued 
in  force,  notwithstanding  said  forfeiture,   upon  the  assump- 
tion that  the  lands  were  included  in   the  grant  of  March  3. 
1 87 1,  to  the  Southern  Pacific  Railroad  Company.     On  July  8, 
1 89 1,  Susan   L.  Holmes  made  application   to  the   Southern 
Pacific  Railroad  Company  to  purchase  the  land  in  controversy. 
The    company  received  her    application,   and,    in    writing, 
informed  her  that,  **if  there  be  two  or  more  applications  for 
the  same  tract  of  land,  the  actual  settler,  who  in   equity  is 
best  entitled  to  purchase,  will  be  given  the   preference, ' '  but 
notified  her  that  the  company  reserved  to  itself  the  right  not 
to  sell  the  land  by  itself,  but  to  sell  it  in  conjunction  with 
other  lands.     Thereafter  suits  were  brought  by  the  United 
States  against  the   Southern  Pacific  Railroad  Company  to 
determine  the  status  of  the  lands  within  said  overlapping 
limits,  and  the  supreme  court  on  October  18,  1897,  held  that 
the  lands  within  the  overlapping  limits  became,  upon  the  pas- 
sage  of  the  forfeiture  act  of  1886,  the  property  of  the  United 
States,  and  were  thereby  restored  to  the  public  domain,  and 
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the  Southern  Pacific  Railroad  Company  never  acquired 
interest  therein.  i8  Sup.  Ct.  l8.  On  September  6, 
,  by  the  order  of  the  commissioner  of  the  general  land 
:,  all  lands  lying  within  the  overlapping  limits  of  the  rail- 
grants  were  restored  to  the  public  domain,  with  the 
ption  of  lands  lying  within  the  reservation;  but,  as  to 
lands,  permission  was  given  to  all  persons  having  claims 
;in,  initiated  prior  to  the  creation  of  such  reservation,  to 
5nt  such  claims  for  consideration  by  the  authorities  of  the 
ed  States  land  office.  The  circuit  court,  upon  this  state 
e  facts,  held  that  by  reason  of  the  fact  that  the  land  was 
drawn  from  entry  by  the  action  of  the  land  department  at 
ime  of  the  settlement  thereon  by  the  plaintiffs  in  error, 
remained  so  withdrawn  up  to  the  time  of  the  proclama- 
of  the  president  on  December  20,  1892,  setting  apart  the 
as  a  p>ortion  of  a  public  reservation,  the  plaintiffs  in 
■  could  acquire  no  right  in  the  land  which  they  could  set 
gainst  the  action  of  ejectment  brought  by  the  United 
2S  to  recover   its  possession. 

M.  McDonald  and    Borden  &  Carhart,   for  plaintiffs  in 

H,  Valentine,  for  defendant  in  error, 
ifore  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 
ILBERT,  Circuit  Judge,  after  stating  the  case  as  above, 
'ered  the  opinion  of  the  court. 

is  conceded  that  the  land  in^  controversy  had  not,  prior  to 
late  of  the  proclamation  of  the  president,  been  embraced 
ly  legal  entry  or  covered  by  any  lawful  filing  of  record  in 
United  States   land  office;  but   it  is  contended   that   it  is 

upon  which  a  valid  settlement  had  been  made  pursuant 
w,  and  that  the  statutory  period  within  which  to  make 
•^  or  filing  had   not  expired.     The  circuit  court   decided 

question  adversely  to  the  plaintiff  in  error  Albert  O. 
nes,  for  the  reason  that  at  the  time  when  he  made  his 
ement  the  lands  were  withdrawn  from  entry  and  settle- 
t;  citing  Maddox  v.  Burnham,  156  U.  S.  544,  15  Sup.  Ct. 
39  L.  Ed.  527,   and   Wood  v.  Beach,    156  U.   S.    ^48,  is 

Ct.  410,  39  L.  Ed.  528.  In  so  ruling,  the  circuit  court 
wed  the  law  as  it  was  understood,  and  as  it  had  been 
ed  by  a  series  of  decisions  of  the  supreme  court.  A  few 
ths  after  the  decision  of  the  circuit  court  was  rendered, 
ever,  the  supreme  court,  in    Hewitt  v.    Shultz,  180  U.  S. 

21  Sup.  Ct.  309,  45  L.  Ed.  46^,  overruled  its  prior 
iions,  and  denied  the  efficacy  of  the  act  of  withdrawal  to 
ide  from  settlement  lands  which  was  not  in  fact  with- 
m  by  the  operation  of  a  present  grant,  and  which,  but  for 
ivithdrawal,  would  have  been  open  to  entry  and  settlement 
:r  the  public  land  laws.  By  the  decision  in  that  case  and 
le  subsequent  case  of  Railroad  Co.  v.  Bell,  f83  U.  S.  675, 
up.  Ct.  232,  46  L^  Ed.  383,  the   court   has  held   that   the 
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withdrawal  of  lands  by  the  secretary  of  the  interior  for  the 
reason  that  they  were  supposed  to  be  within  the  limits  of  a 
grant  to  a  railroad  company  could  not  injuriously  affect  the 
right  of  a  settler  upon  sucn  land,  who  claimed  the  right  to 
enter  and  settle  the  same  as  public  land  of  the  United  States. 
The  question  of  the  right  of  Albert  O.  Holmes,  therefore,  is 
to  be  dealt  with  as  if  there  had  been  no  withdrawal  of  the 
land.  But  the  land  was,  and  still  is,  unsurveyed  land.  If  it 
had  been  surveyed,  and  Holmes  had  tendered  a  filing  there- 
upon, or  had  attempted  to  enter  it  as  a  homestead  at  the  local 
land  office,  his  possessory  right  would  be  entitled  to  protec- 
tion, under  the  authority  of  Ard  v.  Brandon,  156U.  S.  537,  15 
Sup.  Ct.  406,  39  L.  Ed,  524.  But  in  Buxton  v.  Traver,  130 
U.  S.  232,  9  Sup.  Ct.  509,  32  L.  Ed.  920,  it  was  held  that  no 
portion  of  the  public  domain  is  open  to  sale  until  it  has  been 
surveyed,  and  that  a  settler  upon  the  public  lands  in  advance 
of  the  public  surveys  acquires  no  right  except  the  preferential 
right  to  secure  the  land  after  the  survey.  Of  the  right  of  such 
a  settler,  the  court  said : 

*'The  United  States  make  no  promise  to  sell  him  the  land, 
nor  do  they  contract  with  him  upon  the  subject.  They  simply 
say  to  him,  *If  you  wish  to  settle  upon  a  portion  of  the  pub- 
lic lands,  and  purchase  the  title,  you  can  occupy  any  unsur- 
veyed lands  which  are  vacant  and  have  not  been  reserved 
from  sale ;  and,  when  the  public  surveys  are  made  and  re- 
turned, the  land  not  having  been  in  the  meantime  withdrawn 
from  sale,  you  can  acquire,  by  pursuing  certain  steps,  the 
right  to  purchase  them.*  *'     • 

Conceding  that  the  mere  occupation  of  public  land  gives  no 
right  as  against  the  government,  and  that  the  president  had 
the  power,  under  the  act  of  congress,  to  set  apart  the  land  in 
controversy  in  a  public  reservation,  and  that  neither  of  the 
plaintiffs  in  error  had  acquired  any  interest  therein  which 
they  could  successfully  set  up  as  against  that  right,  we  come 
to  the  inquiry  whether  it  was  the  intention  of  the  act  of  con- 
gress and  the  proclamation  of  the  president .  to  include  this 
land  in  the  reservation.  The  exceptions  expressed  in  the 
proclamation  are  three, — lands  ** embraced  in  a  legal  entry," 
or  ** covered  by  a  lawful  filing  of  record,'*  and  lands  ** upon 
which  any  valid  settlement  has  been  made  pursuant  to  law." 
By  the  last  of  these  exceptions  it  was  contemplated  that  there 
might  be  a  valid  settlement  on  the  public  lands,  other  than 
those  which  were  embraced  in  legal  entries  or  covered  by  law- 
ful filings,  as  those  terms  were  used  in  the  public  land  laws. 
Does  the  settler  upon  unsurveyed  land,  who  makes  it  his 
home  with  the  intention,  as  soon  as  the  land  is  surveyed,  to 
take  the  necessary  steps  to  secure  and  protect  his  entry  as  a 
homestead,  and  to  acquire  title  under  the  homestead  law,  and 
who  makes  valuable  and  permanent  improvements  on  the 
land,  make  a  **valid  settlement  pursuant  to  law' ' }  In  Clemens 
V.  Warner,  24  How.  394-397,  16  L.  Ed.  695,  it  was  said : 
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le  law  deals  tenderly  with  one  who  in  good  faith  goes 
the  public  lands  with  a  view  of  making  a  home  thereon. ' ' 
Buxton  V.  Traver,  130  U.  S.  232,  9  Sup.  Ct.  509,  32  L. 
zo,  it  was  said : 

settlement  upon  the  public  lands  in  advance  of  the  pub- 
"veys  is  allowed  to  parties  who  in  good  faith  intend, 
the  surveys  are  made  and  returned  to  the  local  land 
to  apply  for  their  purchase." 

Railroad  Co.  v.  Osborne,  160  U,  S.  103,  16  Sup,  Ct,  219, 
Ed.  346,  it  was  held  that  a  settler  upon  public  unsur- 
land,  who  had  made  improvements  thereon  with  the 
ion  of  acquiring  a  title  under  the  pre-emption  laws  as 
is  the  lands  should  be  surveyed,  had  a  "possessory 
"  such  as  was  protected  by  the  act  of  congress  in  grant- 
a  railroad  company  aright  of  way  over  the  public  lands, 
inferring  upon  a  territorial  legislature  power  to"pro- 
or  the  manner  in  which  orivate  lands  and  possessory 
s  on  the  lands  of  the  United  States  may  be  condemned." 
ourt  said : 

would  not  be  easy  to  supoose  that  congress  would,  in 
riztng  railroad  companies  to  traverse  the  public  lands, 
i  thereby  to  give  them  a  right  to  run  the  lines  of  their 
at  pleasure,  regardless  of  the  rights  of  settlers." 
Railroad  Co.  v.  Ziegler,  167  U.  S.  65,  17  Sup.  Ct.  728,  42 
,.  79,  that  doctrine  was  reaffirmed.  It  is  true,  there  is 
tutory  provision  which  in  express  terms  permits  or  pro- 
settlement  upon  unsurveyed  public  land.  We  think, 
'er,  in  view  of  the  foregoing  expressions  of  the  supreme 
and  the  known  recognition  of  the  rights  of  such  settlers 
.Inst  all  except  the  United  States,  that  such  a  settle- 
while  it  confers  no  right  which  the  government  is  bound 
pect,  is  nevertheless  a  valid  settlement,  and  made  par- 
te law,  and  that  it>  comes  within  the  spirit  and  intent  of 
ceptton   contained   in   the   proclamation   of  the  presi- 

are  inclined,  also,  to  the  view,  and  we  so  hold,  not  with- 
me  doubt,  that  Susan  L.  Holmes  had  a  possessory  right 
tue  of  the  act  of  congress  of  January  3,  1881  {21  Stat. 
U.  S.  Comp,  St.  1901,  p.  1594J),  whereby  it  was 
:d: 

lat  all  persons  who  shall  have  settled  and  made  valuable 
srmanent  improvements  upon  any  odd  numbered  section 
id  within  any  railroad  withdrawal  in  good  faith  and 
he  permission  or  license  of  the  railroad  company  for 
benefit  the  same  shall  have  been  made,  and  with  the 
tation  of  purchasing  of  said  company  the  land  so  settled 
which  land  so  settled  upon  and  improved  may,  for  any 
be  restored  to  the  public  domain,  and  who,  at  the  time 
h  restoration,  may  not  be  entitled  to  enter  and  acquire 
:o  such  land  under  the  pre-emption,  homestead,  or 
r-culture  acts  of  the  United  States,  shall  be   permitted. 
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at  any  time  within  three  months  after  such  restoration,  and 
under  such  rules  and  regulations  as  the  commissioner  of  the 
general  land  office  may  prescribe,  to  purchase  not  to  exceed 
one  hundred  and  sixty  acres  in  extent  of  the  same  by  legal 
subdivisions,  at  the  price  of  two  dollars  and  fifty  cents  per 
acre,  and  to  receive  patents  therefor.** 

According  to  the  record,  Susan  L.  Holmes  settled  upK)n  and 
made  valuable  improvements  upon  the  land  in  controversy. 
That  it  is  a  portion  of  an  odd-numbered  section  is  alleged 
in  the  complaint  which  is  filed  in  this  action.  She  entered  with 
the  permission  and  license  of  the  railroad  company,  and  with 
the  expectation  of  purchasing.  At  that  time  the  land  was 
withdrawn  from  settlement  under  the  public  land  laws.  Can 
it  be  said  to  be  within  the  purport  of  the  proclamation  of  the 
president  in  devoting  a  large  tract  of  land,  including  the  land 
occupied  by  such  a  settler,  to  a  public  use,  to  defeat  the  pro- 
tection to  bona  fide  settlers  which  was  intended  to  be  afiorded 
by  the  act.?  We  hesitate  to  so  construe  it.  The  land -is  no 
less  a  part  of  the  public  domain  after  having  been  set  aside 
for  a  timber  reservation.  By  the  proclamation  the  lands  have 
been  restored  to  the  public  domain,  and,  while  they  have  not 
been  so  restored  as  to  become  subject  to  entry  under  the 
homestead  laws,  the  claim  of  the  railroad  company  has  never- 
theless been  extinguished,  and  the  withdrawal  has  been  set 
aside.  The  lands  have  thereby  been  taken  out  of  the  category 
of  withdrawn  lands  to  which  the  act  referred.  It  is  true  that 
Susan  L.  Holmes  has  not,  within  three  months  after  such 
restoration,  purchased  the  land,  but  it  is  not  her  fault  that  she 
has  not  done  so.  The  land  has  not  been  surveyed,  and  she 
has  had  no  opportunity  to  purchase.  If  the  act  gave  her  the 
right  to  purchase,  we  think  her  right  is  not  precluded  until  the 
survey  shall  have  been  made,  and  that  until  that  survey  is 
made  she  has  a  possessory  right  sufficient  to  constitute  a 
defense  against  this  action  of  ejectment,  even  if  she  has  not 
made  a  **valid  settlement  pursuant  to  law,'*  so  as  to  come 
within  the  exception  to  the  proclamation. 

The  judgment  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  the  foregoing  views. 


Gulf,  C.  &  S.  F.  Rv.  Co.  v,  Steele. 

{Court  of  Civil  Appeals  of  Texas  ^  May  26,  190  j,) 

[69  S.  W.  Rep.  171.] 

Water  and  Watercourses— Liability  for  Injury  to  Land  Caused  by  In- 
sufficient Culverts.* 
A  party  whose  crops  are  destroyed  by  water  diverted  onto  hii  land 
by  the  constructioa  of  a  railroad  along  and  across  a  stream,  and  re- 
tained thereon  by  reason  of  insufficient  culverts,  has  aright  of  actios 

*8ee  generally,  foot-note  to  Kelly  v,  Pittsburgh,  C,  C.  A  St.  L.  Ry« 
Co.  (Ind.),  2  R.  R.  R.  547,  25  Am.  A  Eng.  R.  Gas.,  N.  S.,  547. 
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t  the  company,  and  it  U  immaterial  whether  he  ahons  a  vio- 
ly  the  companj  of  Rev.  St.  art.  4436.  prescribing  its  duties  aa 
ice  waters,  or  article  4426,  prohibiting  unneceaaar;  obstruction 
Lisefulneas  of  streams,  etc. 

■Detention  b^  Embankment* — Sufficiency  of  Cutverts — Expert 
itimony — Harmless   Error. 

I  action  to  recover  damages  to  plaintiff's  crops  bj  reason  of 
Ming'  held  thereon  Bj  a  railroad  embankment,  a  witness,  who, 
ct  eaamination,  qualified  as  an  expert,  testified  that  he  had 
led  the  embankment  and  contents,  and  gave  their  dimensions, 
ited  that  the  culverts  provided  were  sufficient  for  the  deprea.t 
hey  were  intended  to  drain,  but  that  there  were  other  deprea- 
ot  provided  with  culverts.  On  cross-examination  he  was  showt> 
t>e  qualified  aa  an  expert  civil  engineer:  Aeid,  that  the  court's 
to  strike  out  his  testimony,  if  error,  was  harmless,  the  facta 
:h  he  had  testified  not  requiring  scientifiG  knowledge. 

leal    from  district  court,  Brazos  county;  J.  C.    Scott, 

ion  by  Lawrence  Steele  against  the  Gulf.  Colorado  & 
Fe  Railway  Company.  From  a  judgment  for  plaintiff^ 
iant  appeals.     Affirmed. 

[.  &  R.  C.  Duff  and  J.  W.  Terry,  for  appellant, 
'emus  &  Butler  and  Ed  Scott,  for  appellee. 

-L,  J.  This  suit  was  brought  by  the  appellee,  Lawrence 
;,  against  the  appellant,  to  recover  the  value  of  a  crop  of 
ng  cotton,  alleged  to  have  been  destroyed  by  the  negli- 

of  appellant  in  so  constructing  its  roadbed  and  embank- 
i  as  to  cause  water  to  overflow  and  stand  thereon.  A 
)y  jury  resulted  in  a  verdict  and  judgment  for  appellee 
,300,  from  which  the  railway  company  has  appealed. 
lis  pleadings  appellee  states  his  cause  of  action  as  fol- 
"Third.  That  prior  to  the  construction  of  said  railroad 
e  defendant  the  said  tract  of  land  was  owned  and  culti- 

by  the  plaintiff,  as  aforesaid,  was  well  drained  by  natural 
lels  and  low  places  and  depressions  thereon,  and  water 
:>n  from  all  sources  whatsoever  passed  through  said 
lels,  depressions,  and  low  places,  and  escaped  from  said 
without  overflowing  or  injuring  the  crops  growing 
an,  and  crops  thereon  were  not  liable  to  injury  from 
ows  of  high  water.     Fourth.     That  the  defendant  care- 

and  negligently  constructed  its  line  of  roadbed  across 
Cifl's  said  land  and  other  land  near  plaintiff's  land,  and 
asly  and  negligently  threw  up  and  built  embankments, 
onstructed  its  roadbed  several  feet  higher  than  the  land 
ning  thereto,  and  several  feet  higher  than  plaintiff's  said 

and  the  defendant  carelessly  and  negligently  and  unskill- 

built  and  constructed  its  roadbed  and  embankments 
and  across  the  natural  channels  and  depressions  by  which 
laintifl's  lands  were  drained  of  water  as  aforesaid,  and 
gently  and  carelessly  filled  up  and  obstructed  the  natural 
nels  and  depressions  for  the  escape  of  the  water  from  said 

and  carelessly  and  negligently  and  unskillfuUy  failed  to. 
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provide  and  construct  suitable  and  sufficient  culverts,  bridges, 
or  other  means  of  escape  from  said  lands  of  such  collections 
of  water  as  might  have  been  reasonably  anticipated  would 
collect  on  same,  and  as  did  in  fact  collect  on  same,  as  herein- 
after alleged.  Fifth.  That  during  the  spring  of  1900,  to  wit, 
during  the  months  of  *  *  *  of  said  year,  Big  creek,  a 
stream  situated  above  and  north  of  the  said  roadbed  of  defend- 
ant, and  upon  which  plaintiff's  said  land  is  situated,  overflowed 
its  banks  in  the  low  places  thereon,  and  the  waters  from  said 
creek  passed  into  the  low  places,  channels,  and  depressions  in 
plaintiff's  said  land  and  other  lands  adjacent  thereto,  through 
which  it  passed  down  to  said  roadbed  and  embankment,  when 
it  was  thereby  stopped,  dammed  up,  and  forced  back  on  and 
overflowed  plaintiff's  said  land,  and  upon  which  plaintiff  then 
had  a  crop  of  cotton  standing  and  growing,  and  the  water  thus 
dammed  up  and  held  back  on  plaintiff's  land  as  aforesaid  over- 
flowed, drowned  out,  and  entirely  destroyed  four  hundred  and 
sixty  acres  of  plaintiff's  said  crop  of  cotton,  of  which  four 
hundred  and  sixty  acres  was  in  cotton;  all  of  which  was  of  the 
reasonable  market  value  of  $10  per  acre,  to  plaintiff's  damage 
$4,600.  Plaintiff  further  alleges:  .  That  prior  to  the  con- 
struction of  said  railroad  by  the  defendant.  Big  creek,  a  local 
stream  running  near  the  Brazos  river,  and  upon  which  plain- 
tiff's said  land  was  situated  as  aforesaid,  was  of  sufficient  size 
and  capacity  to  hold  all  waters  therein  from  local  rains,  etc. 
That  water  therefrom  which  overflowed  the  banks  of  said 
stream,  except  in  low  places,  ran  into  said  creek  from  adjacent 
lands,  and  the  water  thus  escaping  from  said  creek  ran  through 
such  sluices  and  low  places,  and  did  not  overflow  the  lands 
through  which  they  ran,  and  crops  on  said  lands  were  not 
overflowed  or  injured,  and  not  liable  to  injury  from  water 
overflowing  same.  That  the  said  defendant  carelessly  and 
negligently  constructed  its  roadbed  west  of  Allen  farm,  in 
Brazos  county,  Texas,  and  near  to  the  Brazos  river,  and 
carelessly  and  negligently  threw  up  and  built  an  embankment 
and  constructed  its  roadbed  several  feet  higher  than  the  lands 
adjacent  thereto,  and  carelessly  and  negligently  filled  up  and 
obstructed  the  natural  channels  and  depressions  in  the  said 
lands  for  the  escape  of  water  therefrom,  and  carelessly  and 
negligently  failed  to  provide  and  construct  suitable  and  suffi- 
cient culverts,  sluices,  or  other  means  for  water  to  escape 
from  and  run  off  of  the  above  said  roadbed.  That  during  the 
spring  of  1900,  and  about  the  months  of  April  and  May  of  said 
year,  the  waters  in  the  Brazos  river  overflowed  the  banks  of 
said  stream  at  low  places  therein  above  said  railroad  com- 
pany's embankment,  and  were- by  said  embankment  dammed 
up  and  forced  back  over  the  country  above  said  railroad,  and 
were  thereby  forced  into  said  Big  creek,  causing  same  to  rise 
and  overflow  the  lands  of  plaintiff,  upon  which  plaintiff  then 
had  growing  a  crop  of  cotton,  and  four  hundred  and  sixty 
acres  of  plaintiff's  said  crop  were   overflowed,    drowned  out. 
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istroyed,  to  plaintiff's  damage  $4,600,  as  before  alleged. " 
lant  answered  by  exceptions,  general  and  special,  by 
il  denial,  and  an  averment  that  the  flood  or  overflow 
E  such  a  character  as  could  not  have  been  reasonably 
en  and  provided  against.  Other  special  defenses  were 
leaded,  but,  in  view  of  the  points  presented  in  the  brief, 
lot  be  set  out  here. 

ntifi  was  the  owner  of  the  land  described  in  his  petition, 
I  the  spring  of  the  year  1900  had  growing  thereon  a  crop 
ton.  This  land  was  situated  near  the  Brazos  river,  and 
led  Big  creek,  a  tributary  thereof.  In  the  spring  of  the 
lamed  the  Brazos  river  and  Big  creek  overflowed  their 
Their  waters  spread  out  over  adjacent  lands,  includ- 
aintiS's,  destroying  the  crops  thereon,  and  damaging 
ifi  in  the  amount  found  by  the  jury.     Many   years  prior 

date  named  above  the  defendant  had  constructed  its 
E  railway  over  and  across  the  land  of  plaintiff  and  lands 
;nt  thereto.     It  ran  immediately  south   of  the  land  on 

the  crop  was  destroyed,  the  crop  being  between  the 
id  and  Big  creek.  Proceeding  past  that  point  the  road 
;ar  the  Brazos  river.     Plaintiff's  lands  and  those  adjacent 

bottom  lands.  The  embankment  of  the  railroad  was 
r  than  the  lands,  so  that,  unless  suitable  culverts  and 
;s  were  placed  wherever  the  lay  of  the  land  required,  the 
nkment     would   hold    in  the   depressions   thereon   such 

as  came  upon  it,  whether  from  overflow  or  from  local 
It  would  also  retard  the  flow  of  the  flood  waters  of 
razos  river.  Some  of  these  depressions  or  natural  drains 
d  in  the  direction  of  the  channel  of  Big  creek,  others 
ds  the  Brazos  river,  and  these  latter  are  the  ones  which 
:ifE  claims  were  obstructed  to  his  injury.  The  evidence 
fficient  to  sustain  the  finding  that  the  openings  in  and 
gh  the  railroad  embankment  were  not  sufficient  in  num- 
id  in  size  to  drain  the  plaintiff's  land  of  the  overflow 
sas  it  naturally  drained  itself  before  the  construction  of 
]ad,  and  that  the  overflow  waters  from  the  Brazos  river 
1  would  otherwise  have  flowed  off  through  the  natural 
ids  and  depressions  in  the  land  were  thus  caused  to  flow 
plaintiff's  land,  and  to  remain  thereon,  causing  the  injury 
kiaed  of;  and  that  the  faulty  construction  of  defendant's 
as  it  approached  the  Brazos  river  adjacent  to  plaintiff's 
caused  the  river  to  back  its  waters  into  Big  creek,  caus- 
ae overflow  of  the  latter  stream;  and  that  the  defendant 
legligent  in  the  respects  complained  of.  Appellant  con- 
,  in  its  propositions  under  its  first  four  assignments  of 
,  that  article  4436  of  the  Revised  Statutes  abrogated  the 
ion-law  rule  as  to  damage  occasioned  by  the  obstruction 
I  natural  flow  of  surface   water,    and   established  a  new 

in  its  stead;  that  the  article  in  question  applies  only  to 
ce  waters,  and,  as  the  water  occasioning  the  damage 
>)ained  of  was  not  of  that  character,  but   was  overflow 
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water  from  large  streams,  the  company  cannot  be  held  liable 
under  the  statute  in  question.  On  the  same  theory  it  is  con- 
tended that  the  exceptions  urged  against  the  petition,  and 
presenting  the  same  questions,  should  have  been  sustained. 
It  is  contended,  also,  that  the  rights  of  plaintiff  rest  upon  the 
article  last  mentioned  and  article  4426,  and  he  can  have  no 
cause  of  action  except  for  a  breach  of  the  duties  imposed  by 
one  or  both  of  said  articles.  The  article  in  question  is  as  fol- 
lows: **In  no  case  shall  any  railroad  company  construct  any 
road  bed  without  first  constructing  the  necessary  culverts  or 
sluices,  as  the  natural  lay  of  the  land  may  require,  for  the 
necessary  drainage  thereof.'*  Article  4426  is  as  follows: 
**Such  corporation  shall  have  the  right  to  construct  its  road 
across  or  along  any  stream,  water  course,  street,  highway  or 
canal  which  the  route  of  the  railroad  may  intersect  or  touchy 
but  such  corporation  shall  restore  such  stream  or  water  course 
to  its  former  state  or  to  such  a  state  as  not  to  unnecessarily 
impair  its  usefulness. ' '  It  may  be  true,  as  contended  by 
appellant,  that  article  4436  prescribes  the  duty  of  the  railway 
company  only  with  reference  to  surface  water  due  to  local 
rains,  as  contradistinguished  from  waters  of  overflowing 
streams.  It  seems  to  have  been  so  held  in  Railway  Co.  v. 
Helsley,  62  Tex.  593,  though  the  distinction  was  not  called 
for  in  that  case;  and  in  many  other  Texas  cases  which  might 
be  cited  the  article  has  been  applied  to  cases  in  which  dam- 
ages were  asked  against  railway  companies  for  so  construct- 
ing their  lines  as  to  obstruct  the  waters  of  running  streams  in 
times  of  high  water.  However,  it  has  been  held  that  water 
resulting  from  an  overflow  in  districts  where  large  bodies  of 
land  are  thereby  covered  will  be  treated  as  surface  water,  and 
the  rights  of  persons  affected  thereby  will  be  determined 
accordingly.  28  Am.  &  Eng.  Enc.  Law  (Old  Ed.)  p.  965. 
But  it  occurs  to  us  that  the  right  of  the  plaintiff  to  recover  in 
this  case  does  not  depend  upon  the  article  in  question,  nor, 
indeed,  upon  article  4426,  quoted  above.  It  will  be  observed 
that  the  article  last  named  clothes  railway  companies  with 
the  power  to  construct  their  lines  across  streams,  water 
courses,  canals,  and  public  roads  and  streets,  imposing  the 
condition  that  the  usefulness  of  such  streams  or  highways 
shall  not  be  unnecessarily  impaired.  Hence  a  railway  com- 
pany has  the  right  to  bridge  a  navigable  stream.  To  some 
extent  this  necessarily  impairs  the  right  of  convenient  naviga- 
tion. But  if  the  company  constructs  a  draw  to  permit  the 
passage  of  vessels,  its  usefulness  is  not  unnecessarily  impaired. 
So  with  a  street  crossing  or  a  bridge  over  a  canal.  The 
article  seems  to  us  to  have  no  reference  to  the  flow  of  the 
water  in  a  stream,  but  rather  to  the  extent  to  which  its  use  may 
be  affected.  Take  the  case  at  bar.  The  plaintiff's  land  did 
not  lie  on  the  Brazos  river.  The  existence  of  that  stream  may 
have  been  of  no  possible  use  to  plaintiff,  but  merely  a  source 
of  apprehension  and  harm  from  the  damage  wrought   by    its 
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in  time  of  flood.  Now,  if  the  company  had  so  con- 
d  its  crossing  as  to  obstruct  the  free  flow  of  the  waters, 
id  thereby  caused  the  stream  to  overflow  and  damage 
ff's  land,  the  usefulness  of  the  stream  cannot  be  said  to 
een  affected.     It  is  simply  turned  into  an  instrument  of 

In  such  a  case  the  right  of  the  injured  party  would 
on  a  broader  basis  than  the  article  quoted,  for  it  seems 
eld  in  all  jurisdictions*  that  one  who  obstructs  the 
of  a  running  stream  to  another's  hurt  is  responsible  in 
es  therefor.     Railroad  Co.  v.  Parker,  50  Tex.   346;  28 

Eng.  Enc.  Law  (Old  Ed.)  pp.  955,  961.  963.  9^.    968; 

Waters,  §§256,264,  548,  To  show  that  this  article 
erence  rather  to  the  right  of  the  public  to  the  use  of 
s,  canals   and  highways,  roads  and  streets,   are   men- 

in  the  same  connection,  and  the  same  provision  is 
hat  their  usefulness  shall  not  be  unnecessarily  impaired. 
L'e  found  no  case  in  which  article  4426  has  been  thus 
led,  the  cases  arising  thereunder  usually  involving  the 
ssary  impairment  of  the  usefulness  of  some  public 
jr  highway;  and  in  cases  involving  damage  from  over- 
■used  by  railway  companies  in  constructing  their  lines 
or  along  streams  without  providing  sufficient  outlets 
:h  volumes  of  water  as  they  might  reasonably  foresee 
ovide  against,  article  4436,  supra,  has  been  uniformly 
i.  It  is  true,  however,  that  the  point  here  urged  as  to 
tinction  between  surface  water  due  to  local  rains  and 
ter  brought  down  from  above  by  the  streams  has  not 
[ore  been  presented.  An  inspection  of  the  petition 
that  plaintiff  set  up  the  facts  upon  which  he  relied  for 
ry;  that  among  the  allegations  are  found  averments 
e  overflow  was  due  to  the  negligent  construction  of  the 
>  it  approached  the  river;  that  the  embankments  along 
S's  lands  and  those  adjoining  were  not  provided  with 
nt  culverts  and  sluices,    and   the   waters   were  thereby 

up  and  held  upon  his  lands.  With  these  allegations 
t,  we  think  it  immaterial  whether  the  petition  brings 
le  strictly  within  the  provisions  of  either  of  the  articles 
The  court  did  not  err  in  overruling  the  exceptions. 
er  the  fifth  assignment  appellant  complains  of  the  refusal 
trial  court  to  strike  out  the  testimony  of  the  witness 
Love.  This  witness,  on  direct  examination,  qualified 
Xpert,  and  testified  that  he  had  inspected  the  land  in 
m  and  the  culverts  and  sluices  in  the  embankment  along 
id.  He  gave  the  width  of  the  culverts  found  there,  and 
that  they  were  sufficient  for  the  depressions  drained  by 
but  he  testified  to  the  presence  of  other  depressions  not 
ed  with  culverts,  and  which  were  not  drained  by  the 
s  mentioned.  In  testifying  to  the  depressions  not  pro- 
vith  culverts,  he  expressed  an  opinion  as  to  the  width 
vert  which  would  have  been  necessary.  On  cross- 
lation  he  was   shown  not  to  be  qualified  as  an   expert 
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civil  engineer,  and  thereupon  appellant  requested  the  court 
to  strike  out  his  testimony.  To  the  refusal  to  do  this  the 
assignment  is  addressed.  Without  regard  to  whether  the  wit- 
ness was  shown  to  be  an  expert,  we  think  the  action  of  the 
trial  court,  if  error,  was  harmless.  The  witness  did  not  say 
in  his  testimony,  as  cited  in  the  brief,  that  the  culverts 
found  were  insufficient  for  the  depressions  they  were  designed 
to  drain.  He  stated,  however,  that  there  were  other  depres- 
sions not  drained  by  these,  and  for  which  no  culverts  were 
provided.  Such  testimony  might  be  supplied  by  any  wtness 
having  knowledge  of  the  facts,  and  did  not  involve  matters  of 
scientific  knowledge.     The  assignment  cannot  be  sustained. 

The  refusal  of  the  trial  court  to  give  several  requested 
charges  is  complained  of.  Most  of  these  present  the  appel- 
lant's contention  as  to  surface  water,  and  the  scope  of  the 
articles  of  the  statute  which  we  have  already  disposed  of.  We 
need  not  discuss  them  in  detail.  The  substance  of  the  others 
is  fully  given  either  in  the  main  charge  or  in  special  charges 
given  at  the  request  of  the  parties. 

Under  the  fourteenth  and  sixteenth  assignments  portions  of 
the  charge  are  assailed,  the  complaint  being  that  the  duty  of 
railway  companies  to  use  reasonable  care  to  provide  against 
usual  and  expected  floods  is  not  accurately  defined.  The 
portions  of  the  charge,  standing  alone,  might  prove  mislead- 
ing, but  the  charge  as  a  whole  fully  protects  the  appellant, 
and,  in  the  light  of  the  entire  charge,  we  do  not  think  the 
jury  could  possibly  have  been  misled.  None  of  the  other 
assignments  require  our  notice. 

Because  no  harmful  error  has  been  presented,  the  judgment 
is  affirmed.     Affirmed. 


Johnson  v,  Richmond,  F.  &  P.  R.  Co. 

(Supreme  Court  of  Appeals  of  Virfcinia^  Jan,  21,  rgoj.) 

[43  S.  E.  Rep.  193.] 

Ifa'.iroads— Certificates  of  Indebtedness— Payment— Conversion  into 
Stock— Rights  of  Holders— Railroad's  Duty  to  Notify. 
Plaintiff  was  the  owner  of  a  railroad  certificate  which  gave  him 
an  option  to  require  payment  in  cash  on  maturity,  or  to  convert  the 
same  into  stock  of  the  company  at  par.  The  time  of  payment  and  of 
the  exercise  of  the  rights  was  extended  by  an  indorsement  thereon  to 
July  1,  1899.  On  June  29,  1899,  the  president  of  the  corporation  tele- 
phoned plaintiff's  agent  that  the  company  desired  to  pay  the  certifi- 
cate on  the  day  it  matured, — saying  nothing  as  to  plaintiff's  option, 
— and  the  agent  telegraphed  plaintiff  to  mail  the  certificate ;  and 
plaintiff,  without  remembering  the  option,  the  exercise  of  which 
would  have  been  very  valuable,  deposited  the  certificate  in  a  bank 
for  collection,  without  examining  it:  held  that,  the  certificate  hav- 
ing been  paid  by  the  company,  it  was  not  liable  to  plaintiff  for  fail- 
ure to  notify  him  of  his  option. 

Appeal  from  law  and  equity  court  of  city   of  Richmond. 
Action  by  John  R.  Johnson  against  the  Richmond,   Freder- 
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icksburg    &  Potomac   Railroad  Company.     From    a    judg- 
ment  in  favor  of  defendant,  plaintiff  appeals.     Affirmed. 

WHITTLE,  J.  The  alleged  grievance  complained  of  in 
the  original  and  amended  bills  in  this  case  is  that  appellant, 
John  R.  Johnson,  was  misled,  by  a  telegram  from  bis  partner, 
George  L..  Street,  sent  at  the  instance  of  E.  T,  D.  Myers, 
president  of  the  Richmond,  Fredericksburg  &  Potomac  Rail- 
road Company,  into  collecting  a  certificate  of  debt  of  appellee 
for  $5,030,  instead  of  converting  it,  aS  he  had  the  privilege  of 
doing  by  the  provisions  of  the  certificate,  into  stock  of  the 
compajQy,  which  at  that  time  was  wortb$i40  persbare  in  open 
market. 

The  facts  out  of  which  the  transaction  arose  are  as  follows: 
Appellant  resided  in  the  city  of  Philadelphia,  but  was  a 
member  of  the  iirm  of  J.  R,  Johnson  &  Co.,  composed  of  him- 
self and  George  L.  Street,  doing  business  near  the  city  of 
Manchester,  Va.  On  February  17,  1882,  appellant  purchased 
the  certificate  in  question,  each  $100  of  which  were  by  its 
terms  convertible,  at  the  pleasure  of  the  holder,  into  one  share 
of  the  capital  stock  of  the  company  at  any  time  previous  to 
the  1st  day  of  July,  1S79.  On  the  hack  of  the  certificate  was 
printed  the  following: 

"The  payment  of  the  principal  of  this  certificate  of  debt  is 
extended  to  the  first  day  of  July,  1899,  with  the  continuance 
of  all  existing  securities  for  the  payment  of  the  principal  and 
interest,  and  all  the  rights,  privileges,  and  advantages  pertain- 
ing thereto,  under  resolution  of  the  board  of  directors  of  May 
17.  1879-" 

On  June  29,  1899,  Myers  telephoned  Street  to  have  the  cer- 
tificate in  the  city  of  Richmond,  Va.,  July  i,  1899,  as  the 
company  wanted  to  pay  it  on  that  day,  but  said  nothing  of 
the  privilege  of  exchanging  it  for  stock.  Street,  acting  in 
accordance  with  the  telephone  message,  immediately  sent 
the  following  telegram  to  the  appellant: 

"Mail  to-day  your  Richmond,  Fredericksburg  and  Potomac 
Railroad  Company  bond:  are  called  in  July  first.  Major 
Myers  requests  have  here  to-morrow  sure,  so  they  can  pay 
the  same." 

That  appellant  had  entire  confidence  in  Myers,  and,  being 
taken  by  surprise  hy  the  telegram,  acted  hurriedly  and  with- 
out reflection;  having  no  recollection  or  knowledge  whatever 
of  the  privilege  of  exchanging  the  certificate  for  stock, — a 
privilege  of  which  he  would  naturally  have  availed  himself,  as 
such    exchange  would  have  profited  him  nearly  $2,000. 

The  certificate  was  in  appellant's  box  with  the  Guarantee 
Trust  &  Safe  Deposit  Company  of  Philadelphia.  The  mes- 
sage was  sent  to  appellant  at  his  place  of  business,  in  Wil- 
mington, Del.,  and  was  received  too  late  on  the  29fh  for  him 
to  reach  Philadelphia  before  the  office  of  the  trust  company 
closed.  On  the  morning  of  the  30th  he  did  not  go  to  Wil- 
mington by  an  early  train,  as  was  his  usual  custom,   but 
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delayed  his  departure  until  a  lo  o'clock  train.  The  office  of 
the  trust  company  was  never  opened  until  half  past  g  o'clock^ 
so  that  he  was  greatly  hurried,  and,  without  time  for  reflec- 
tion or  examination,  took  the  certificate  from  the  vault,  signed 
and  had  witnessed  the  blank  power  of  attorney  on  its  back» 
and  deposited  the  certificate  as  cash,  and  a  draft  for  the  last 
installment  of  interest  for  collection   by  the   trust  company. 

The  certificate  was  forwarded  for  collection  through  the 
medium  of  a  Lynchburg  bank,  and  was  presented  at  the  office 
of  the  railroad  company  and  paid  July  5th. 

On  July  7th  appellant,  having  learned  of  his  privilege  of 
exchanging  the  certificate  for  stock,  tendered  the  cash  received 
on  the  certificate,  and  demanded  stock  in  lieu  of  it.  The 
matter  was  referred  to  the  board  of  directors,  and  the  demand 
was  refused.  The  relief  prayed  for  is  that  the  action  of  the 
railroad  company  in  paying  the  certificate  of  debt  in  cash  at 
its  face  value  be  set  aside,  and  that  the  company  be  required 
to  issue  in  lieu  thereof  the  shares  of  stock  called  for  by  the 
certificate. 

The  case  was  heard  on  demurrer,  which  the  trial  court 
sustained,  and  dismissed  the  original  and  amended  bills,  with 
costs. 

It  is  not  perceived  how  a  different  conclusion  could  have 
been  reached  from  appellant's  own  version  of  the  facts.  The 
bills  do  not  charge  actual  fraud,  either  upon  the  company  or 
its  president,  nor  do  they  charge  such  facts  as  amount  to 
legal  fraud.  As  remarked,  the  certificate  of  indebtedness 
matured  July  i,  1879,  at  which  date  the  privilege  of  exchang- 
ing it  for  stock  would  have  expired,  but  for  the  circumstance 
that  the  option  was  extended,  by  resolution  of  the  board  of 
directors,  until  July  i,  1899.  There  were  no  relations  of  con- 
fidence existing  between  the  parties.  Appellant,  who  was 
a  man  of  large  business  affairs,  in  no  way  sought  the  advice 
of  the  company  or  its  president;  and  the  certificate  of  in- 
debtedness, with  extension  of  its  privileges  printed  in  red  ink  on 
the  back  of  it,  was  in  his  possession,  and  afforded  ready  means 
of  information  as  to  his  rights.  The  company  and  its  presi- 
dent were  justified  in  supposing  that  he  was  fully  apprised  of 
his  rights,  or  would  at  least  inform  himself  by  reading  the 
certificate  and  its  indorsement.  But  however  that  may  be, 
the  means  and  sources  of  information  were  equally  accessible 
to  both  parties;  and  the  ignorance  and  self-deception  of 
appellant  were  not  brought  about  by  the  conduct  of  Myers, 
who  employed  neither  art  nor  artifice  to  prevent  investigation 
or  stifle  information,  and  rested  under  no  obligation,  legal 
or  moral,  to  volunteer  counsel. 

In  the  practical  administration  of  justice  by  the  courts, 
they  do  not  and  cannot  undertake  to  shield  persons  laboring 
under  no  disability  from  the  conseqi^ences  of  their  own 
indifference  and  disregard  of  ordinary  business  methods  and 
precautions. 
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Tiere  a  duty  rests  upon  a  party  in  possession  of  facts,  by 
fidence  reposed  or  otherwise,  to  communicate  such  facts, 
nust  do  so  truly  and  fairly.  But  it  would  be  contrary  to 
id  policy  to  establish  fiduciary  relations,  where  none  exist 
sality,  between  debtor  and  creditor,  and  impose  upon  the 
ler  obligations  which  he  never  assumed,  merely  to  protect 
latter  against  the  consequences  of  his  own  carelessness, 
io  so  would  be  to  place  a  premium  on  negligence  and 
les. 

rhe  common  law  affords  to  every  one  reasonable  protec- 
against  fraud  in  dealing,  but  it  does  not  go  to  the 
ajitic  length  of  giving  indemnity  against  the  consequences 
idolence  or  folly,  or  a  careless  indifference  to  the  ordinary 
available  means  of  information.  It  reconciles  the  claims 
Dnvenience  with  the  duties  of  good  faith  to  every  extent 
patible  with  the  interest  of  commerce. ' '  2  Kent,  Comm. 
Ed.)  483. 

0  so  extend  the  doctrine  as  to  grant  the  relief  prayed  for 
lis  case  would  incumber  and  embarrass  ordinary  business 
tions  between  debtor  and  creditor,  and  impose  the  unrea- 
ible  burden  upon  the  former  of  advising  the  latter,  although 
iessed  of  equal  facilities  for  information,  of  his  rights,  or 
incur  the  hazard  of  being  held  liable  for  his  carelessness 
ipse  of  memory. 

proposition  to  remedy  the  supposed  hardship  of  par- 
lar  cases  by  the  establishment  of  a  doctrine  which   would 

to  such  mischievous  consequences  cannot  be  entertained, 
he  questions  involved  in  this  case  are  dependent  upon 
iliar  principles,  and  a  review  of  the  authorities  relied  on 
iemed  unnecessary, 

he  decree  complained  of  is  plainly  right,  and  must  be 
med. 

KlLPATRlCK  et  ai.  V.  Choctaw,  O.  &  G.  R.  Co, 
[.Circuit  Court  of  Appeals,  Eighth  Circuit,  February  ti,  t^oj.) 

[121  Fed.  Rep.  11.] 
-ia>  to  Servmnt — Defective  Appliance* — Unblocked  Railroad  Frogi.* 
ie  Dot  neKlitrrnce  to  ase  unblocked  frogs  in  a  railroad  freigtat;aTd, 
reby  the  feet  of  employees  coupling- cars  are  liable  to  be  caught,  it 
aring-  that  unblocked  frogs  are  geuerallj  in  use  in  the  same  section 
le  Ofuntry,  and  that  it  i«  doubtful  whether  they  are  not  the  better 

Idwell,  Circuit  Judge,  disaenting. 

1  Error  to  the  United  States  Court  of  Appeals  in  the 
ian  Territory, 

^  E.  Rogers,  W,  O.  Davis,  and  J.  H.  Gamett,  for  plain- 
in  error. 

.  B.  Stuart,  for  defendant  in  error, 
ee  Dotea  at  end  of  case. 
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Before  CALDWELL,  SANBORN,  and  THAYER.  Circuit 
Judges. 

THAYER,  Circuit  Judge.  This  is  an  action  for  personal 
injuries  which  resulted  in  the  death  of  R.  E.  Kilpatrick,  at 
Shawnee,  in  the  Territory  of  Oklahoma,  on  February  13, 
1897.  Minnie  Kilpatrick,  the  plaintiff  below  and  the  plain- 
tiff in  error  here,  who  was  the  wife  of  the  deceased,  sues  for 
herself*  and  as  next  friend  for  her  minor  children,  Ethel 
Kilpatrick  and  Robbie  Kilpatrick,  basing  her  right  to  sue  on 
sections  435  and  436  of  the  Laws  of  Oklahoma  Territory, 
which  provide,  in  substance,  that,  when  the  death  of  a  person 
is  caused  by  the  wrong^ful  act  or  omission  of  another  the  per- 
sonal representatives  of  the  deceased  may  maintain  an  action 
therefor  against  the  wrongdoer  if  the  deceased  might  have 
maintained  an  action  had  he  lived;  and  that  such  action  may 
also  be  brought  by  the  widow,  or,  where  there  is  no  widow, 
by  the  next  of  kin,  provided  no  personal  representative  has 
been  appointed.  It  was  charged  in  the  complaint  that  R.  E. 
Kilpatrick  was  in  the  employ  of  the  Choctaw,  Oklahoma  & 
Gulf  Railroad  Company  at  the  time  of  his  death,  acting  in 
the  capacity  of  a  brakeman  on  one  of  its  freight  trains;  that 
at  the  time  and  place  of  his  death  it  became  necessary  for  the 
deceased  to  go  between  two  freight  cars  standing  on  the 
defendant's  track,  and  to  uncouple  them  while  the  train  to 
which  they  were  attached  was  moving  slowly;  that,  by  rea- 
son of  the  negligence  of  the  defendant  company,  the  coupling 
pins,  coupling  links,  coupling  chains,  cranks,  and  means  pro- 
vided for  coupling  and  uncoupling  the  two  cars,  had,  through 
the  defendant's  negligence,  been  permitted  to  become 
defective,  broken,  and  out  of  repair,  so  that  the  cars  could 
not  be  uncoupled  without  going  between  the  cars  while  they 
were  in  motion;  that  as  he  stepped  in  between  the  two  cars 
for  the  purpose  of  uncoupling  them,  being  at  the  time  in  the 
exercise  of  due  care,  his  foot  was  caught  and  became  wedged 
between  what  is  known  as  the  **guard  rail"  and  the  *'main 
rail"  at  a  point  where  the  space  between  the  main  rail  and 
the  guard  rail  was  only  about  two  inches  in  width;  and  that, 
by  reason  of  his  foot  being  caught  and  so  held,  he  was  run 
over,  and  his  leg  and  body  were  so  crushed  and  mangled  that 
he  died  within  half  an  hour  thereafter.  It  was  further  alleged 
in  the  complaint  that  the  defendant  company  had  caused  a 
guard  rail  at  the  place  in  question  to  be  so  laid,  alongside  of 
the  main  rail,  that  there  existed  at  each  end  of  the  guard 
rail  an  open  and  unblocked  space  about  four  inches  in  width ; 
that  this  «pace  gradually  decreased  in  width  from  each  end  of 
the  guard  rail  for  about  six  inches  until  it  reached  a  point 
where  the  space  between  the  main  rail  and  guardrail  was  not 
over  two  inches  wide;  that  the  laying  of  the  guard  rail 
in  this  manner,  without  blocking  it,  rendered  the  track  at  that 
point  unsafe  and  dangerous,  as  the  defendant  company  knew. 
Or  by    the  exercise  of  ordinary  care  ought  to  have  known* 
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prior  to  the  accident  in  question ;  and  that  for  years  prior 
le  accident,  as  the  defendant  company  well  knew,  there 
in  use  a  plain  and  simple  device  for  preventing  the  feet  of 
oad  employees  from  becoming  wedged  between  the  two 
,  such  device  being  a  block  or  wedge  of  wood  placed  be- 
in  the  guard  rail  and  the  main  rail  at  each  end  of  the 
d  rail,  which  wedge  or  block,  when  inserted,  will  effec- 
y  prevent  a  person's  foot  from  becoming  wedged  between 
two  rails;  but  that,  notwithstanding  such  knowledge  on 
part  of  the  defendant  company,  it  negligently  failed  and 
ted  to  make  use  of  such  a  device  or  insert  such  a  block. 
le  the  complaint  alleged  that  the  coupling  appliances  ort 
of  the  cars  in  question  were  broken  and  out  of  repair,  yet 
le  course  of  the  trial  it  was  stipulated  by  the  plaintiff's 
meys  that  the  failure  to  block  the  frog  in  the  defendant's 
t  was  the  proximate  cause  of  the  injury  complained  of, 
that  the  plaintiff  would  rely  for  a  recovery  solely  upon  the 
re  of  the  defendant  company  to  block  the  frog,  and  that 
'ould  not  rely  for  a  recovery  upon  the  other  ground  stated 
le  complaint,  that  the  coupling  appliances  were  out  of 
ir.  At  the  conclusion  of  all  of  the  testimony,  the  trial 
t  directed  the  jury  to  return  a  verdict  in  favor  of  the 
ndant  company,  which  was  accordingly  done,  and  the 
ment  subsequently  rendered  in  favor  of  the  defendant 
affirmed  on  appeal  by  the  United  States  Court  of  Appeals 
:he  Indian  Territory.     64  S.  Wj  560. 

he  case  appears  to  have  been  decided,  both  at  nisi  prius 
on  an  appeal  by  the  United  States  Court  of  Aopeals  in  the 
an  Territory,  upon  the  ground  that  it  was  ruled  by  the 
sion  of  the  Supreme  Court  in  Southern  Pacific, 
V.  Seley.  152  U.  S.  14^,  14  Sup.  Ct.  530,  3* 
Ed.  391 ;  and  in  that  view  we  feel  constrained 
;oncur.  In  the  Seley  Case  the  Supreme  Court,  after 
ribing  the  method  which  is  sometimes  employed  of 
king  the  frogs  of  switches  by  filling  the  angle  between 
guard  rail  and  main  rail  with  a  piece  of  wood  or  iron,  re^ 
ed  to  the  fact  that  the  evidence  in  that  case  plainly  showed 
on  other  great  railroad  systems  in  the  West  the 
locked  frog  was  generally  used,  and  that  there  was  evi- 
ce  tending  to  show  that  the  unblocked  frog  is  the  better 
n,  as  the  blocked  frog  is  liable  to  become  broken  and  cause 
derailment  of  trains.  It  thereupon  held  that  the  follow- 
instruction  contained  a  correct  declaration  of  law  applica- 
to  the  case,  and  should  have  been  given  f 
The  jury  are  instructed  that  if  they  find  from  the  evidence 
I  the  railroad  companies  used  both  the  blocked  and  the 
'locked  frog,  and  that  it  is  questionable  which  is  the  safest 
Host  suitable  for  the  business  of  the  railroads,  then  the 
of  the  unblocked  frog  is  not  negligence,  and  the  jury  are 
Cnicted  not  to  impute  the  same  as  negligence  to  the 
endant,  and  they  should  find  for  the  defendant," 
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The  court  then  referred  to  several  cases  (especially  Randall 
V.  Baltimore  &  Ohio  Railroad,  109  U.  S.  478,  482,  3  Sup.  Ct. 
322,  27  L.  Ed.  1003,  and  Washington  &  Georgetown  Railroad 
V.  McDade,  135  U.  S.  554,  570,  10  Sup.  Ct.  1044,  34  L.  Ed. 
235)  in  which  it  had  been  held  substantially  that  neither  rail- 
road corporations  nor  employers  generally  are  bound  to 
supply  **the  best  and  safest  or  newest"  of  appliances,  but  are 
justified  in  using  such  appliances  and  devices  as  are  in  com- 
mon use,  and  are  considered  ordinarily  safe  and  reasonably 
well  adapted  to  the  purposes  to  which  they  are  applied,  and 
concluded,  in  view  of  such  decisions  and  the  evidence  in  the 
case  showing  that  unblocked  frogs  were  in  use  on  many  rail- 
roads throughout  the  country,  that  it  was  **  plain  that  the 
defendant  was  entitled,  not  merely  to  the  instruction"  afore- 
said, **but  that,  upon  the  whole  evidence,  the  prayer  for  a 
peremptory  instruction  in  the  defendant's  favor  ought  to  have 
been  granted. '  *  This  decision,  therefore,  as  we  construe  it, 
clearly  decides  that  so  long  as  many  railroads  of  the  country 
use  the  unblocked  frogs,  believing  such  frogs  to  be  ordinarily 
safe,  and  less  liable  to  get  out  of  order  and  occasion  derail- 
ments than  blocked  frogs,  negligence  cannot  be  imputed  to  a 
railroad  company  simply  because  it  uses  unblocked  frogs. 
According  to  the  doctrine  so  enunciated,  it  seems  that  rail- 
road companies  are  at  liberty  to  determine  for  themselves, 
in  the  light  of  their  experience,  which  form  of  frog  is  prefera- 
ble, so  long  as  both  forms,  are  in  common  use,  and  that  it  is 
not  competent  for  a  jury  to  hold  a  railroad  company  guilty  of 
negligence  because  it  adopts  one  form  of  frogs  in  preference 
to  another. 

Applying  the  doctrine  enunciated  in  that  case  to  the  case 
in  hand,  the  judgment  below  must  be  permitted  to  stand, 
since  it  is  shown  by  the  testimony,  without  substantial  con- 
tradiction, that  only  about  25  per  cent,  of  the  railroads  in  the 
United  States  have  adopted  the  practice  of  blocking  their 
frogs,  while  the  remaining  roads,  believing  it  to  be  the  better 
or  <;af er  practice,  leave  their  frogs  unblocked.  Counsel  for  the 
plaintiffs  in  error  urged  with  great  force  that  the  question 
whether  an  unblocked  frog  is  a  dangerous  contrivance,  and 
more  liable  to  occasion  loss  of  life  and  limbs  than  blocked 
frogs,  is  in  its  nature  and  essence  a  question  of  fact  to  be 
determined  by  the  testimony  of  railroad  employees,  who,  in 
the  discharge  of  their  duties  as  trainmen,  are  daily  brought  in 
contact  with  both  kinds  of  appliances,  and  who  thus  become 
familiar  with  the  comparative  risks  which  are  encountered  by 
!  the  use  of  each.     They  further  urged  that  as  this  is  a  question 

of  fact  it  is  within  the  legitimate  province  of  a  jury  to  deter- 
mine it,  and  also  within  the  province  of  a  jury  to  hold  a  railroad 
company  accountable  for  a  want  of  ordinary  care  amounting 
to  culpable  negligence  if  it  fails  to  block  its  frogs,  provided 
the  triors  of  the  fact  are  satisfied  by  the  evidence  that  un- 
blocked frogs  are  so  far  dangerous  and  liable  to  entrap  train- 
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1  that  they  ought  not  to  be  used.  We  feel  constrained  to 
d,  however,  that  this  view  has  not  met  with  the  approval 
he  Supreme  Court,  but  is  expressly  overruled  in  the  case 
ve  cited,  the  rule  enunciated  being,  as  above  stated,  that 
ODg  as  both  kinds  of  frogs  are  in  use  on  railroads,  and 
ly  roads  prefer  those  that  are  unblocked,  and  it  is  ques- 
lable  which  is  the  safest  or  most  suitable   appliance   for 

business  of   railroads,  a  jury  cannot  impute  negligence  to 

Dmpany  which  uses  one  of   these  appUances   in  preference 

he  other.     It  results  from  this  authoritative  statement  of 

law  that  the  judgment  below  must  be  afRrmed,  and  it  is 

)rdered. 

CALDWELL,  Circuit  judge   (dissenting).     In   Narramore 

:ieveland,  C,  C.  &  St.  L.  Ry.  Co.,  96 Fed.  298,  300,  37  C. 

\.  499,  48  L.  R.  A.  68,  Judge  Taft,  speaking  for  the  Court  of 

leals  of  the  Sixth  Circuit,  referring   to   the  Ohio   statute 

ch  makes  it    obligatory   on   railroad   companies  to  block 

ir  guard  rails  and  frogs,  says: 

The  intention  of  the  Legislature  of  Ohio  was  to   protect 

employees  of  railways  from   injury  from  a  very  frequent 

rce  of  danger   by   compelling   the   railway  companies  to 

pt  a  well-known  safety  device. " 

1  Mather  v.  Rillston,  156  U.  S.  391,  15  Sup.  Ct.  464,  39  L. 

464,  the  Supreme  Court  of  the  United  States  said : 
Occupations,  however  important,  which  cannot  be  con- 
ted  without  necessary  danger  to  life,  body,  or  limb,  should 
be  prosecuted  at  all  without  all  reasonable  precautions 
inst  such  dangers  afiorded  by  science.  The  necessary 
ger  attending  them  should  operate  as  a  prohibition  to 
r  pursuit  without  such  safeguards.  Indeed,  we  think  it 
'  be  laid  down  as  a  legal  principle  that,  in  all  occupations 
ch  are  attended  with  great  and  unusual  danger,  there  must 
ised  all  appliances  readily   attainable,  known   to    science, 

the  prevention   of   accidents,    and   that   the    neglect    to 
nde  such  readily  attainable  appliances  will  be  regarded  as 
}f  of  cujpable   negligence. 
I  Union  Pacific  Railway  Co.  v.  James,  56  Fed.  looi,  1006, 

C.  A.  217,  this  court  said: 
We  think  that  it  might  properly  have  been  left  to  the  jury 
determine  whether    the   maintenance    of  an    unblocked 

at  the  time  and  place  of  the  accident  was  an  act  of  culpa- 
negligence.     •     *     •  •• 
I  this  case  the  defendant  did  not  itself  treat  the  question  as 

of  law.  It  did  not  demur  to  the  complaint,  but  took 
e  on  the  question  of  fact  as  to  whether  its  track  in  this 
jd  was  property  constructed,  and  introduced  expert  testi- 
ly on  the  subject.  All  the  testimony  of  men  having  prac- 
I  experience  is  that  blocking  is  necessary.  One  of  the 
■esses  called  by  the  plaintiff  testified  as  follows; 
[  have  been  braking  and  switching  on  railroads  for  about 
:  years.     •     •     •     i  know  why  the  M.,  K.  &  T.  blocks  its 


506         Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

Kilpatrick  v.  Choct&w,  O.  A  6.  R.  Co 

rails.  Protection  to  the  men  is  one  thing,  safety,  because 
that  open  guard  rail  is  just  simply  a  dead  trap  a  man  is  liable 
to  step  in  at  any  time,  because  you  will  catch  some  cars  you 
can't  uncouple.  When  it  is  unblocked  it  is  not  safe  for  any- 
body at  all.  I  would  say  it  is  dangerous.  When  it  is  blocked 
it  is  not  dangerous,  because  then  a  man  can't  get  his  foot  in 
there  at  all.  The  L.  &  N.  Railroad  is  the  Louisville  &  Nash- 
ville.  That  and  the  Illinois  Central  block  their  g^isurd  rails. 
I  do  not  know  whether  the  Rock  Island  block  their  guard  rails 
or  not.  I  never  was  over  its  road.  I  am  a  practical  brake- 
man,  working  on  the  local  right  here,  where  I  handle 
hundreds  and  thousands  of  cars  every  week,  as  far  as  that  is 
concerned.  My  experience  in  coupling  and  uncoupling  cars 
has  been  large.  An  unblocked  guard  rail  is  dangerous  just 
simply  because  a  man's  foot  will  get  right  in  there  walking 
along  uncoupling  cars.  The  ball  of  the  rail  will  prevent  it 
from  coming  out.  The  rail  is  three  inches  at  the  top  and  at 
the  bottom  it  is  about  six,  and  there  is  a  hollow  in  there*  and 
whenever  your  foot  gets  below  that  you  can't  pull  it  out.  If 
that  block  is  in  there  his  foot  can't  get  caught  there.  The  top 
of  the  rail  is  called  the  ball,  and  the  bottom  is  the  web,  and 
there  is  a  hollow  place  between  them. ' ' 

Another  witness,  Otto  Sullivan,  testified: 

"I  know  the  M.,  K.  &  T.  Company.  It  blocks  its  guard 
rails.  After  a  guard  rail  is  blocked  at  both  ends,  a  man's 
foot  cannot  go  in  and  get  caught.  •  ♦  ♦  Where  the  guard 
rail  is  not  blocked  it  is  a  dangerous  contrivance.  It  is  dan- 
gerous because  you  can  run  your  foot  up  in  there  and  cannot 
get  it  out.     It  is  held  there  and  stays. ' ' 

Numerous  other  witnesses,  having  large  experience  as 
brakemen  and  switchmen  and  otherwise  in  the  practical 
operation  of  trains,  testified  to  the  same  facts. 

Engineering  experts  treating  the  subject  theoretically  say 
they  are  not  necessary.  The  defendant  was  careful  not  to 
call  a  single  brakeman  or  switchman,  whose  practical  expe- 
rience and  observation  would  have  enabled  him  to  testify  to 
facts  instead  of  theories.  The  language  of  the  Supreme 
Court  in  the  Seley  Case  has  reference  to  the  facts  disclosed  by 
the  record  in  that  case,  and  does  not  decide  as  matter  of  law 
that  it  is  not  necessary  to  block  guard  rails  or  frogs.  In  that 
case  the  conductor,  who  was  killed,  was  clearly  guilty  of  con- 
tributory negligence,  and  so  the  court  decided,  and  whatever 
it  said  as  to  the  railroad  company  not  being  under  any  legal 
obligation  to  block  its  frogs  was  not  necessary  to  the  decision 
of  the  case,  and  must  be  treated  as  the  mere  obiter  dictum 
of  the  judge  writing  the  opinion.  Moreover,  if  the  opinion  is 
construed  as  holding  that  as  matter  of  law  a  railroad  com- 
pany is  not  under  obligation  to  its  employees  to  block  its 
guard  rails,  it  must  be  held  to  be  overruled  by  the  doctrine  of 
the  later  case  of  Mather  v.  Rillston,  supra.  See,  as  to  this 
case.  Western  Coal  &  Mining  Co.  v.  Berberich,  94  Fed.  327,  36 
C.  C.  A.  364. 
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is  not  at  all  likely  that  the  judges  of  that  court  would 
ipt  to  determine  the  question  either  as  engineering 
rts  or  from  practical  experience  as  brakemen  and  switch- 
Judges  not  being  qualified  to  speak  either  as  engineer- 
experts  or  from  actual  observation  and  practical 
rience,  it  is  difficult  to  understand  upon  what  principle 
can  declare  that  railroad  companies  are  not  required,  for 
irotection  of  their  employees,  to  block  their  guard  rails 
frogs,  or  resort  to  some  equivalent  or  better  device  to 
;ct  their  employees  from  the  known  and  obvious  dangers 
>en  guard  rails  and  frogs. 

is  common  knowledge  that  open  guard  rails  and  frogs  are 
:mely  dangerous  to  the  lives  and  limbs  of  railroad  em- 
:es,  and,  if  the  courts  are  going  to  take  it  upon  them- 
s  to  declare  as  matter  of  law  either  that  they  should  or 
Id  not  be  blocked,  then  the  rule  prescribed  by  the  courts 
Id  require  them  to  be  blocked. 

s  an  impeachment  of  the  intelligence  and  skill  of  railroad 
neers  and  managers  to  say  that  they  are  not  capable  of 
iing  any  means  of  preventing  or  lessening  the  numerous 
accidents  resulting  to  railroad  brakemen  and  switchmen 
le  use  of  open  guard  rails  and  frogs,  and  our  reason  re- 
i  and  our  humanity  is  shocked  at  the  judicial  declaration 
railroad  companies  are  not  required  to  do  anything  in 
direction,  not  even  so  much  as  to  use,  in  the  language  of 
e  Taft,  "a  well-known  safety  device." 
should  be  left  to  the  jury,  upon  a  consideration  of  all  the 
;nce,  to  say  whether  the  railroad  company  is  guilty  of 
able  negligence  in  neglecting  to  provide,  in  the  language 
le  Supreme  Court,  "such  readily  attainable  appliances," 
ould  lessen  or  prevent  the  danger.  Juries,  upon  a  con- 
■ation  of  the  evidence,  are  much  more  capable  of  decid- 
:his  question  than  judges,  and  besides,  it  is  a  question 
ict  which  belongs  to  the  domain  of  juries  to  decide, 
the  beginning,  instead  of  leaving  these  questions  to 
ury,  where  they  righ;  fully  belong,  judges  had  taken  it 
1  themselves  to  decide  that  railroad  companies  were  not 
ired  to  do  this  thing  or  that  thing  for  the  safety  of  their 
loyees  or  passengers,  or  were  not  j^equired  to  operate  their 
IS  in  this  manner  or  that  manner  for  a  like  purpose,  there 
id  to-day  be  small  safety  either  for  employees  or  pas- 
ers.  It  is  mainly  to  the  verdicts  of  juries  we  owe  most 
le  improvements  in  appliances  and  methods  of  operating 
oads  which  have  lessened  the  dangers  to  their  employees 
passengers. 

henever  it  is  made  to  appear  to  a  railroad  company  that 
ists  more  to  pay  the  damages  assessed  against  it  by  the 
icts  of  juries  for  maintaining  a  dangerous  condition  of  its 
k  or  appliances  than  it  would  cost  to  substitute  safe  ones 
heir  place,  the  substitution  is  quickly  made.  But,  as 
as  courts  hold  as  matter   of  law  that  what  the  witnesses 
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in  this  case  declare  to  be  **simply  a  dead  trap"  may  be  main- 
tained with  impunity  and  without  incurring  any  pecuniary 
liability,  the  death  trap  will  remain  and  the  slaughter  go  on. 
The  decision  of  the  majority  of  the  court  makes  human  life 
in  this  circuit  a  cheaper  commodity  than  lumber.  It  is  per- 
fectly certain  from  the  evidence  in  this  case  that  the  decesised 
brakeman  would  not  have  been  killed  had  the  guard  rail  been 
blocked. 

Whether  it  was  culpable  negligence  in  the  defendant  not  to 
block  its  guard  rails  at  the  place  where  this  accident  occurred 
was  a  question  of  fact  to  be  submitted  to  the  jury,  and  not  one 
of  law  to  be  determined  by  this  coml. 

NOTSS. 

« 

UNBLOOKBD  FBOG»  AND  GUARD  RAILS— LLABILITT  OF 

RADIiROAD  OOMPANIBS  FOR  INJX7RIB8  TO 

EMPL07BBS. 

I.  In  Absence  of  Statute. 
II.  Decisions  Limiting  or  Opposing  Common-Lraw  Rule. 

III.  Statutory  Requirements. 

IV.  Assumption  of  Risk. 

V.  Contributory  Negligence. 

I.  IN  ABSENCE  OF  STATUTE. 

1.  General  Rule. 

In  the  absence  of  any  statutory  requirement  on  the  subject,  the  aa- 
thorities  nearly  all  agree  that  failure  to  block  frogs  and  guard  rails  is 
not  negligence  in  the  abstract.  And  to  warrant  recovery  on  this  g^rouDd 
for  injury  to  an  employee,  plaintiff  must  prove  that  the  unblocked  frog 
or  guard  rail  in  question  was  not  reasonably  safe  for  employees  to  pass 
over  in  the  discharge  of  their  duties. 

6^fit7^(/5/a/^5.— Southern  Pac.  Co.  V.  Seley,  152  U.  S.  145,  14  Snp.  Ct. 
530. 

Arkansas.^St.  Louis,  etc.,  R«  Co.  v.  Davis,  54  Ark.  389,  26  Am.  St. 
Rep.  48. 

Jllinois.—Chic^go,  R.  I.  A  P.  R.  Co.  v,  Ix>nergan,  118  111.  41,  7  N.  E. 
55. 

/ndtana.— Sheets  v,  Chicago  &  I.  Coal  Ry.  Co.,  139  Ind.  682,  39  N.  £. 
154. 

Indian  Territory, — Kilpatrick  z/.  Choctaw,  etc.,  R.  Co.  (rnd.TeiT.),23 
Am.  &  Eng.  R.  Cas.,  N.  S.,  244,  64  S.  W.  560. 

Michigan— UeTriXt  v.  Railroad  Co.,  67  Mich.  61.  34  N.  W.  659;  Mc- 
Ginnis  v.  Canada  Southern  Bridge  Co.,  49  Mich.  466, 13  N.  W.  819. 

A^<?drflj^a.— Railway  Co.  v.  Lewis,  24  Neb.  848,  40  N.  W.  401. 

New  y^r^.— Appel  v,  Buffalo,  etc.,  R.  Co.,  Ill  N.  Y.  550  ;  Spencer  ». 
New  York  Cent.,  etc.,  R.  Co.,  67  Hun  (N.  Y.)  196,  22  N.  Y.  Supp.  100; 
Ireland!/.  Gardner  (Sup.  Ct.).  7  N.  Y.  Supp.  609;  McNeil  v.  New 
York,  etc.,  R.  Co.,  71  Hun  (N.  Y.)  24. 

Texas. — San  Antonio,  etc.,  R.  Co.  v.  Gillum  (Tex.  Civ.  App.  1895),  30 
S.  W.  697. 

^'xr^'^yia.— Richmond  &  D.  R.  Co.  v.  Risdon,  87  Va.  335,  12  S.  £.  786, 
48  Am.  &  Eng.  R.  Cas.  244. 

Wisconsin.— Holxxm  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  80  Wis.  299,  50 
N.  W.  99. 

2.  Statements  and  Illustrations  of  General  Rule. 

In  Sheets  v.  Chicago  &  I.  Coal  Ry.  Co.,  139  Ind.  682,  39  N.  K.  154,  it  is 
said  in  the  opinion  :  **It  is  held  generally  that  the  (4>eration  of  a  railroad 
without  blocking  its  frogs  is  not,  as  a  matter  of  law,  negligence.  Rail- 
way Co.  V.  Lewis,  24  Neb.  848,  40  N.  W.  401 ;  Hewitt  v.  Railroad  Co.,  67 
Mich.  61,  34  N.  W.  659." 
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>souri  Pac.  Rj.  Co.  v.  I<ewU,  24  Neb.  348,  40  N.  W.  401,  it  waa 
t  the  con  at  ruction  and  operation  of  a  railroad  without  tilockioff 
\  and  BwitcfacB  is  not  neg'ligence  per  ae,  of  which  a  court  will 
icial  notice  mereljr  upon  proof  of  the  fact  of  such  conatrnctioti 
-ating-,  and  failure  to  block  the  frog*  and  awitchea. 
ployer  ia  not  bound  to  make  use  of  the  newest  mechanical  applii 
r  the  purpoaeof  iasurinK  the  aafetrof  his  employeea,  especially 
:■  not  appear  that  on  the  whole  it  would  be  advantageous  ta 
3o.  a  railway  company  ia  not  bound  to  block  ita  frogs,  particu- 
it  does  not  appear  tliat  In  doing  ao  it  would  not  entail  greater 
than  it  would  avert.  So  held  in  McGitmis  v.  Canada  Southern 
:o.,  49  Mich.  466,  13  N.  W.  819,  8  Am.  &  Eng.  H.  Caa.  135. 
action  for  damages  brought  against  a  railroad  company  for  in- 
istained  by  Its  negligence,  and  the  only  negligence  upon  whicK 
bases  his  right  of  recovery  against  defendant,  is  that  the 
Lt  the  junction  in  which  plaintiff's  feet  were  caught  naa  un-. 
;  where  it  is  apparent  from  the  evidence  that  unblocked 
t  have  been  in  uae  on  the  various  railroads  all  over  the  country 
1,  and  it  ia  a  fair  inference  that  the  blocking  of  awitches  ia  yet 
experiment, — the  failure  to  use  a  new  device  for  blocking  does 
ler  the  company  liable  for  injury  occasioned  thereby.  So  held 
ago,  Rock  laland  A  Pacific  R.  Co.  v.  Londergan  (111.),  28  Am. 
R.  Caa.  491. 

ot  enough  to  prove  that,  in  ttae  opinion  of  witnesses,  blocked 
I  are  safer  for  the  employee,  as  the  law  does  not  require  the 
^r  to  furnish  absolutely  safe  machinery,  or  the  most  approved 
;  the  company  ia  only  required  to  furnish  that  which  ia  reaaon- 
!e  and  proper  for  the  purpose  for  which  it  is  constructed.  So 
Chicago,  Rock  Island  &  Pacific  R.  Co.  p.  Londergan,  supra, 
case  it  is  said  in  the  opinion  :  "The  fact  that  a  few  of  the 
*of  the  country  have  adopted  the  new  device,  or  that  the  de- 
has  used  it  on  a  part  of  its  road.  Is  not  enough  to  establish  its 
,nd  establish  negligence  in  every  other  road  that  adheres  to  the 
nn.  The  old  system  of  constructing  switches  must  be  condemned, 
appear  that  unblocked  snitches  are  unfit  for  the  purpose  for 
hey  are  constructed.  It  is  not  enough  to  prove  that,  in  the 
of  witneases,  blocked  switches  are  safer  for  the  employee,  as  the 
1  not  require  the  employer  to  furnish  absolutely  safe  machinery, 
lost  approved  pattern  ;  he  is  only  required  to  furnish  that  which 
D  to  be  reasonably  safe  and  proper  for  the  purpose  for  which   it 

Ipatrick  D.  Choctaw,  etc.,  R.  Co.  (Ind.  Terr.),  23  Am.  &  Eng.  R. 
.  s.,  244.  64  S.  W.  560,  it  wae  held  that  where  the  sole  issue 
[  for  an  employee's  death  is  whether  or  not  the  company'a  fail- 
lock  a  frog  was  negligence,  and  the  larger  number  of  witneaaea 
Ihat  the  unblocked  frog  is  not  more  dangerous  than  tbe  blocked 
id  is  most  largely  used  by  railroads,  and  some   roads  using   the 

frog  have  changed  to  the   unblocked,   the   court   may   properly 

verdict  for  the  company. 
tiff's  intestate,  a   brakeman   in    defendant   railroad   company'a 

was  killed  by  an  engine  by  reason  of  hia  foot  being  caught  in  a 

the  track.  He  had  been  in  defendant'semploy  for  several  years, 
lioew  that  the  larger  portion  of  the  frogs  on  defendant'a  tracks 
it  provided  with  blocks ;  he  had  been  employed  around  the  frog 
h  the  accident  occurred  for  over  an  hour,  and  with  slight  vigi- 
e  could  have  aeen  that  it  was  not  blocked.  It  waa  held,  that  in 
(nee  of  evidence  that  blocks  were  in  general  use  on  defendant'a 
or  on  those  of  other  roads,  the  failure  of  defendant  to  provide  a 
<r  the  frog  at  which  the  accident  occurred  was  not  negligence. 
rv.  New  York  Cent.  &  H.  R.  R  Co  .  67  Hun  196,  22  N.  Y.  Supp.  100. 
case,  it  is  said  in  the  opinion  ^  "While  a  court  might  perhaps 
liciai  notice  that  frogs  on  a  railroad  constitute  an  element  of 
iHRer  to  persons  walking  over  (hem.  it  cannot,  we  think,  assume 
( mere  operation  of  a  railroad  without  blocking  all  the  frogs  oi^ 
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its  line  constitutes  neg^lift^ence.  Therefore,  in  the  absence  of  proof  that 
such  blocking*  was  necessary,  or  at  least  proper,  or  in  g^eneral  use  upon 
other  roads,  neither  a  court  nor  a  jury  would  be  justified  in  tindingthst 
such  an  omission  constituted  neg-ligence  which  would  entitle  an  em- 
ployee to  recover  for  injuries  sustained  by  having  caught  his  foot  in  a 
frog.  There  is  nothing  in  the  evidence,  or  in  the  construction  of  a 
frog,  which  would  justify  a  jury  in  finding  that  it  was  an  unsafe  or 
dangerous  appliance,  when  properly  located  and  properly  used,  or  that 
it  was  not  reasonably  safe  for  the  purpose  for  which  it  was  designated.** 

In  Hamilton  v.  Rich  Hill  Coal  Min.  Co.,  106  Mo.  364,  18  S.  W.  977,  it 
was  held  that  whether  or  not  a  coal  company  operating'  a  spar  railroad 
and  switching  tracks  at  its  coal  mines  was  negligent  in  failing  to  block 
the  rails  is  a  question  for  the  jury. 

In  Richmond  k.  D.  R.  C ).  v.  Risdou,  87  Va.  335,  12  S.  B.  786,  48 
Am.  &  Eng.  R.  Cas.  244,  it  was  held  that  it  could  not  be  said  that  a  raD- 
road  company  is  g'uilty  of  negligence  as  to  a  brakeman  employed  in  its 
switch  yard  in  maintaining  unblocked  standard  f  rogB  at  switch  intersec- 
tions in. such  yard. 

In  Holum  v,  Chicago,  M.  &  St.  P.  Ry.  Co.,  80  WU.  299, 50  N.  W.  99,  it u 
said  in  the  opinion :  **Counsel  for  the  plaintiff  contends  tbat  it  was 
negligence  per  se  in  the  defendant  to  thus  leave  the  frog  unblocked  and 
unguarded ;  and  that  such  negligence  made  the  defendant  al>soIately 
liable,  regardless  of  the  contributory  negligence  on  the  part  of  the 
deceased.  Counsel  cites  no  decision  or  authority  for  the  existence  of 
such  a  rule  at  common  law.  We  are  not  aware  that  such  a  question  has 
ever  been  presented  to  this  court,  notwithstanding  the  accidents  which 
have  happened  by  reason  of  the  foot  being  thus  caught  in  a  frog. 

3.  Custom  and  Usage. 

In  Southern  Pac.  Co.  v,  Seley,  152  U.  S.  145, 14  Sup.  Ct.  530,  rcvening 
23  Pac.  751,  it  is  held  that  it  is  not  negligence  to  use  unblocked  frogi 
in  a  railroad  freight  yard,  whereby  the  feet  of  employees  coupling 
cars  are  liable  to  be  caught,  it  appearing  that  unblocked  frogs  are 
generally  used  in  the  same  section  of  the  country,  and  that  it  is 
doubtful  whether  they  are  not  the  better  kind. 

In  an  action  for  the  death  of  a  switchman,  the  negligence  charged 
against  the  company  was  a  failure  to  put  the  rails  further  apart,  and 
a  failure  to  b^ock  a  switch.  The  evidence  showed  that  the  construction 
was  reasonably  safe,  and  the  one  in  ordinary  use.  It  was  held  that  the 
company  was  not  liable.  Chicago,  B.  &  Q.  R.  Co.  v.  Smith,  18111.  App. 
119. 

In  an  action  for  causing  the  death  of  a  brakeman,  the  negligence 
charged  against  the  company  was  a  failure  to  block  a  frog,  in  which  the 
brakeman  caught  his  foot  and  was  run  over  and  killed.  There  was  eW- 
dance  that  some  of  the  frogs  on  the  road  were  blocked,  but  none  at  the 
place  where  the  accident  occurred ;  and  there  was  no  evidence  that  the 
blocking  of  frogs  was  a  general  practice  on  railroads.  The  accident 
happened  in  the  daytime,  and  the  brakeman  knew  of  the  C3nditioaof 
the  frog-.  It  was  held  that  a  nonsuit  should  have  been  granted.  Spen- 
cer V,  New  York,  C.  &  H.  R.  R.  Co.,  51  N.  Y.  S.  R.  386,  67  Hun  1%,  22 
N.  Y.  Supp.  100. 

A  brakeman  was  killed  by  catching  his  foot  between  a  guard  rail  aod 
the  main  track.  It  appeared  that  the  guard  rail  was  the  T-rail,  which 
answered  the  purpose  of  the  company  equally  well,  and  was  the  one  in 
general  use ;  bat  there  was  evidence  that  the  U-rail  was  safer  for  tm- 
ployees.  It  was  held  that  the  company  was  not  guilty  of  such  negligence 
in  using  the  kind  of  rail  that  it  did,  as  to  render  it  liable.  Smith  r.  St. 
Louis,  K.  C.  %L  N.  R.  Co.,  69  Mo.  32. 

4.  During  Construction. 

A  railroad  company  which  is  constructing  new  switches  does  not  owe 
the  duty  to  a  brakeman  of  blocking  a  frog,  which  is  a  part  of  the  new 
construction,  during  the  progress  of  the  work;  it  being  impracticable 
to  block  it  till  the  tracks  are  ballasted  an  d  the  alignment  of  the  rails  of 
the  frog  \9.  perfected.     Giving  him  such  notice  and  warning  as  will  pot 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S        511 

Notea 

■ 

htm  on  his  g^uard  ag^ainst  the  danffers  from  use  of  the  track  while  the 
work  is  in  prog^ress  is  enouj^h.  So  held  in  Hauss  v.  Lake  Erie  &  W.  R. 
Go.  (C.  C.  A.)«  105  Fed.  733,  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  864. 

5.  Injury  to  Arm. 

Where  plaintiff's  arm  was  caught  and  crushed  between  the  guard 
rail  and  the  main  rail,  the  failure  of  defendant  to  block  the  guard  rail 
should  not  be  submitted  to  the  jury  as  a  ground  for  recovery,  since 
blocking  is  only  intended  to  prevent  feet  from  being  caught.  So 
held  in  Rutledge  v.  Missouri  Pac.  Ry.  Co.,  110  Mo.  312,  19  S.  W.  38. 

6.  Failure  to  Repair. 

In  Hunt  V.  Kane  (C.  C.  A.),  100  Fed,  256,  it  was  held  that  the 
rule  that  a  railroad  company  is  not  guilty  of  negligence  in  failing  to 
block  the  frogs  in  its  switch  yards,  which  renders  it  liable  for  an  injury 
to  a  switchman  working  in  such  yards  who  has  knowledge  that  no 
blocking  is  used,  is  not  applicable  in  a  case  where  a  company  under- 
takes to  maintain  blocking,  but  allows  it  to  become  defective,  and  a 
switchman  is  injured  because  of  its  defective  condition. 

In  Curtis  v,  Chicago  &  N.  W,  Ry.  Co.  (Wis.),  70  N.  W.  665,  an 
action  for  the  death  of  a  switchman,  caused  by  the  insufficient  blocking 
of  a  guard  rail,  whereby  his  foot  was  caught,  i^  was  held  that  the  court 
properly  refused  to  take  the  case  from  the  jury,  where  there  was  evi- 
dence that  defendant  was  guilty  of  negligence  in  respect  to  properly 
blocking  the  guard  rail,  and  there  was  no  ground  on  which  it  could  be 
held,  as  a  matter  of  law,  that  deceased  assumed  the  risk,  or  was  guilty 
of  contributory  negligence. 

II.  DECISIONS  LIMITING  OR  0PP03INQ  COMMON-LAW  RULE. 

f.   Evidence  of  Negligence. 

In  Missouri  Pac.  R.  Co.  v.  Baxter  (Neb.),  60  N.  W.  1045,  it  is  said  in 
the  opinion  :  **  We  have  no  doubt  but  that  the  failure  of  the  railway 
company  to  block  its  guard  rails  is  an  evidence  of  negligence  on  its 
part ;  and,  if  this  were  a  suit  by  a  passenger  of  this  railway  company 
for  injuries  such  passenger  had  sustained  by  reason  of  such  default  on 
the  part  of  the  railway  company,  it  might  be  liable.  But  this  is  not 
the  case  before  us.  If  this  were  a  suit  by  one  not  a  passenger  and  not 
an  employee  of  the  company,  who  had  been  injured  by  reason  of  the 
default  of  the  railway  company  to  block  its  guard  rail,  such  failure  of 
the  railway  company  might  be  evidence  of  negligence  on  its  part.  But 
this  is  not  the  case  before  us.  The  question  with  which  we  have  to 
deal  is  this :  Assuming  that  the  railway  company  was  guilty  of  negli- 
gence in  not  blocking  its  guard  rail,  we  must  assume,  because  of  the 
want  of  averments  in  the  petition  to  the  contrar3',  that  Baxter  actually 
knew  at  the  time  he  entered  the  company's  service,  and  while  he  was 
in  its  service  that  the  guard  rails  were  unblocked  ;  that  he  continued 
in  the  service  of  the  railway  company  without  any  promise  on  its  part 
to  block  its  guard  rails  ;  that  he  was  not  inexperienced  ;  that  he  was 
not  unacquainted  with  the  condition  of  the  guard  rail  where  he  was 
injured  ;  and  that,  therefore,  he  assumed,  by  continuing  in  the  service 
of  the  railway  company,  the  risk  of  being  injured  by  reason  of  these 
guard  rails  l>eing  unblocked." 

In  Sherman  v.  Chicago,  M.  St  St.  P.  Ry.  Co.,  34  Minn.  259,  25  N.  W. 
593«  it  is  said  in  the  opinion  :  **The  evidence  in  this  case  is  such  as  to 
sustain  a  finding  that  the  defendant  was  negligent  in  not  having  pro- 
tected the  frog  or  space  t>etween  the  main  rail  and  the  guard  rail, 
where  the  deceased  was  killed.  Such  places  unprotected  are  places  of 
'^crj  great  danger,  especially  to  men  employed  in  coupling  or  uncoup- 
ling cars,  and  it  is  the  duty  of  a  railroad  company  to  guard  its  employees 
agrainst  the  danger,  if  there  be  reasonably  practical  means  for  doing 
so  known  to  it,  or  which,  in  the  use  of  proper  diligence,  intelligence, 
and  care,  may  be  known  to  it ;  and  the  evidence  for  the  plaintiff  clearly 
indicates  devices  which  the  jury  might  find  to  have  been  practicable, 
and  reasonably  adequate  and  inexpensive,  and  known,  or  which  ought 
to  have  been  known,  to  defendant,  and  which,  as  to  this  particular  frog, 
it  had  omitted. 
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2.  Negligence— Stations.       • 

In  Seleyi^.  Southern  Pac.  R.  Co.,  6  Utah  319,  23  Pac.  751,  it  ia  held 
that  it  18  neglifcence  to  use,  at  a  station  where  there  are  several  tracks,, 
and  where  the  coupling's  are  required   to  be  made  promptly,  open  in- 
stead of  blocked  frogs,  whereby  the  feet  of  the  employees    making 
couplings    are  liable    to    be    caught.     In  this    case  it    is  said  in  the 
opinion :     '*It    appears  from     the    evidence     that    blocked    or    cast- 
iron  frogs  are  used  in   many  tracks.    In  these  the  point  of  the  space- 
between  the  rails  is  filled  with  wood  or  other  material,  so  that  the  foot 
will  not  be  held.     This  block  is   a  simple  device,  practicable  and  inex- 
pensive, and  prevents  the  danger.     It  is  called  a  'safety  block.'    There 
were  six  or  seven  tracks  at  Wells,  and  three  frogs,  and  at  such  a  place- 
couplings  are  required  to  be  made  promptly,  at  all  times  of  the  day  and 
nifrht,  and  the  exclusive  attention  is  necessarily  directed  to  the  coup- 
ling.    The  individual,  at  such  times,  cannot  act  with  deliberation,  and 
his  eye,  as  well  as  his  attention,  is  necessarily  drawn  to  the  coupling. 
Open  frogs,  in   which  the  foot  is  liable  to  be  caught,  and  from  whichi 
a  release  is  difficult  without  more  time  than  a  man  has  when  making  a 
coupling,   necessarily  add  to  his  hazards.    The  safety  block  has  been 
in  use  for  years  past.     It   is  a  simple  device  for  the  protection  of  em- 
ployees engaged  in  a  very  hazardous  employment.     It  is  no  longer  an 
experiment.     It  is  said  that  the  employer  is  not  bound  to  employ  the 
latest  improvements  in  machinery  ;  that  he  is  only  required  to  see  that 
the  instrumentalities  he  does  use  are  safe  and  suitable.    An  old  machine 
or  device  may  have  been  considered  safe  and  suitable,  as  compared 
with  old  machines  or  devices,  but,  as  compared  with  newer  and  more 
perfect  ones,  it  may  not  be  considered  safe  or  suitable  ;  for  the  human 
mind  is  ever  engaged  with   new   inventions,  and  human   ingenuity^ 
with  wider  experience,  additional  skill,  and  with  ceaseless  energy, 
removes  old  impediments  and  dangers  in  perfecting  the  old,  as  well  as. 
by  inventing  the  new.     While  a  railway  company  is  not  required  to 
experiment  with  novel  inventions  alleged  to  be  safer  and  more  suit- 
able, yet,  when  experience  has  demonstrated  thai  their  use  does  remove 
hazard,  and  preserves  the  lives  of  their  employees  engaged  in  danger- 
ous employmentSf  prudence,   as  well   as  humanity,  demands  that  such- 
new  agencies  shall  be  used.     Such  companies  have  no  right  to  continue 
to  employ  such  dangerous  and  destructive  agencies  as  wound  and  kill 
their  employees,  when  safer  and  better  ones  are  in  use.     We  are  of  the 
opinion  that  the  appellant  was  guilty  of  negligence  in  using  the  open 
frog.'* 

8.  Same — Terminal  Points  or  Yards. 

In  Richmond  &  D.  R.  R.  Co.  v.  Risdon's  Adm'r,  87  Va.  335,  12  S.  E. 
786,  Lewis,  P.,  dissenting,  said :  **That  the  'frogs'  were  danger- 
ous is  not  disputed.  But  it  is  contended  that  they  were  of  the  standard 
pattern,  and  that  that  fact  of  itself  repels  the  imputation  of  negligence. 
From  this  view  I  dissent.  If  a  standard  frog,  unguarded  and  situated, 
as  this  one  was,. in  a  place  where  there  are  many  tracks,  and  where 
cars  are  shifted  at  all  hours  of  the  day  and  night,  is  not  reasonably 
safe,  then  the  company,  in  allowing  it  to  remain  unguarded,  was 
guilty  of  negligence,  and  the  jury  rightly  so  found.  Nor  upon  this 
point  are  we  left  to  inference.  The  expert  evidence  for  the  plaintifif  is 
conclusive  that  the  dangerous  condition  of  the  frogs  could  easily  have 
been  guarded  against  by  the  device  of  'filling*  them  with  cinders, 
which  simple  and  inexpensive  method  renders  them  safe  to  those 
whose  duties  call  them  upon  the  track,  and  at  the  same  time  does  not 
interfere  with  their  ordinary  use.  The  witness.  Perry,  who  for  a  num- 
ber of  years  was  in  the  employ  of  the  defendant  company  as  roadmaster, 
testifies  that  at  terminal  points,  or  in  yards  where  much  shifting  is 
done,  the  frogs  ought  always  to  be  filled,  as  a  protection  to  switchmen, 
and  this  is  so  well  understood,  he  says,  that  the  laws  of  some  states 
expressly  require  it  to  be  done.  And  why  should  they  not  be  filled  ? 
Why  should  the  servant  be  exposed  to  unnecessary  risks  that  can  so 
easily  be  guarded  against  ?*' 
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III.  STATUTORY   REQUIREMENTS. 

1.  in  General. 

In  those  jurisdictions  where  such  statutes  are  in  force,  it  is  held  that 
a  railroad  company  is  guilty  of  actionable  neglig^ence  in  permitting  a 
frog  or  guard  rail  required  by  statute  to  be  filled  or  blocked,  to  remain 
unblocked  or  unfilled,  provided  the  company  is  chargeable  with  notice 
of  such  noncompliance  with  the  statutory  requirement.  Cincinnati, 
H.  &  D.  R.  Co.  V,  Van  Home,  37  U.  S.  App.  262,  69  Fed.  139; 
Grant  v,  Michigan  Cent.  R  Co.,  83  Mich.  564,  48  Am.  &  Eng.  R.  Cas. 
383 ;  Ashman  v,  Flint  &  P.  M.  R.  Co.,  90  Mich.  567,  53  Am.  &  Eng. 
R.  Cas.  80,  51  N.  W.  645;  Craig  v.  Lake  Erie  &  W.  R.  Co.,  35 
Ohio  L.  15  ;  Pittsburgh,  etc.,  R.  Co.  v.  Burroughs,  6  Ohio  N.  P.  39,  9 
Ohio  Dec.  324 ;  LeMay  v,  Canadian  Pac.  R.  Co.,  17  Ont.  App.  293. 

In  Ashman  v,  Flint  &  P.  M.  R.  Co.,  90  Mich.  567,  51  N.  W.  645<  53 
Am.  &  Eng.  R.  Cas.  80,  it  was  held  that  a  railroad  company 
is  guilty  of  actionable  negligence  in  knowingly  permitting  a 
frog  required  by  the  statute  to  be  filled  or  blocked,  to  remain  unblocked 
or  unfilled,  or  in  permitting  it  so  to  remain  for  such  a  length  of  time  as 
to  raise  a  legal  presumption  of  knowledge  or  neglect  of  duty  on  its 
part ;  and  in  either  case  the  company  is  liable  to  an  employee  who, 
without  fault  on  his  part,  catches  his  foot  in  an  open  frog,  and  is 
thereby  injured. 

In  Grant  v.  Michigan  Cent.  R.  Co.,  83  Mich.  564,  47  N.  W.  837,  48 
Am.  &  Eng.  R.  Cas.  383,  it  was  held  that  the  failure  of  a  railroad  com- 
pany to  comply  with  the  provisions  of  the  statute  of  Michigan  requiring 
that  frogs,  guard  rails,  etc.,  be  blocked  will  render  it  lia^ble  to  an 
employee  who  is  thereby  injured,  in  a  case  where  the  law  applies,  if  Ke 
is  not  himself  guilty  of  negligence. 

In  Ashman  v,  Flint  &  Pere  Marquette  R.  Co.,  90  Mich.  567,  53  Am.  & 
Eng.  R.  Cas.  80,  51  N.  W.  645,  it  was  held  that,  under  a  statute 
requiring  railroad  companies  to  fill  or  block  frogs  in  their* tracks,  so  as  to 
prevent  the  feet  of  employees  from  catching,  it  is  the  duty  of  a  railroad 
company  to  keep  its  yard  reasonably  safe  in  this  respect.  The  com- 
pany cannot  delegate  this  duty  to  any  of  its  employees  so  as  to  relieve 
itself  from  the  obligation,  and  the  persons  to  whom  this  duty  is  in- 
trusted stand  in  place  of  the  company,  and  their  negligence  is  its 
negligence. 

Under  Laws  1883  of  Michigan,  Pit.  191,  it  is  the  duty  of  a  railroad 
company  not  only  to  employ  men  to  perform  the  work  of  blocking  its 
frogs,  and  furnish  the  necessary  material  for  that  purpose,  but  it  must 
also  see  that  the  men  so  employed  are  not  negligent  in  performing 
their  work.  Ashman  v,  Flint  A  P.  M.  R.  Co.,  90  Mich.  567,  51  N.  W. 
645,  53  Am.  &  Eng.  R.  Cas.  80. 

2.  Application  of  Statute— Split  Switches— Quaere. 

Whether  Mich.  Act  No.  174,  Laws  of  1883.  p.  191  (3  How.  St.  §  3397a), 
requiring  railroad  companies  so  to  adjust,  fill,  or  block  the  frogs, 
switches,  and  guard  rails  on  their  roads  so  as  to  prevent  the  feet  of 
employees  from  being  caught  therein,  applies  to  "split  switches,"  so 
called,  which  were  not  in  use  at  the  time  of  the  passage  of  said  act, 
quaere.  Grand  v,  Michigan  C.  R.  Co.,  83  Mich.  564,  47  N.  W.  837,  48 
Am.  &  Eng.  R.  Cas.  383. 

3.  Same — Receivership. 

In  Atkyh  v,  Wabash  Ry.  Co.,  41  Fed.  (C.  C.)  194,  it  is  said  in 
the  opinion  :  *'Now,  the  intervening  petition  avers  that  John  Ward 
came  to  his  death  through  the  negligence  of  this  railroad  company, 
while  in  the  hands  of  the  receiver,  operating  it  under  the  jurisdiction 
of  that  court  which  sent  these  issues  to  us,  but  nevertheless  bound  to 
comply  with  an  act  of  the  legislature  of  Ohio  passed  on  the  23d  day  of 
March,  1888,  which  I  shall  now  read  to  you  :  'An  act  for  the  protection 
of  railroad  employees.  Section  1.  Be  it  enacted  by  the  general  as- 
sembly of  the  state  of  Ohio,  that  every  railroad  corporation  operating  a 
railroad,  or  part  of  a  railroad,  in  this  state,  shall,  before  the  first  day 
of  October,  in  the  yeai  1888,  adjust,  fill,  or   block  the   frogs,  switches, 

6  R  R  R— 33 


S14         Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

Notea 

and  g'uard  rails  on  its  tracks,  with  the  exception  of  g-uard  rails  on 
bridg'es,  so  as  to  prevent  the  feet  of  its  employees  from  being  caught 
therein.  The  work  shall  be  done  to  the  satisfaction  of  the  railroad 
commissioner.  Section  2.  Any  railroad  corporation  failing  to  comply 
with  the  provision  of  this  act  shall  be  punished  by.  a  fine  of  not  less 
than  one  hundred  dollars,  nor  more  than  one  thousand  dollars.    Section 

3.  This  act  shall  take  effect  on  its  passage. '  Possibly,  this  act  of  the 
legislature  of  the  state  of  Ohio  is  only  a  declaration  of  that  which  the 
law  would  require  of  a  railroad  company  if  we  had  no  such  act,  because 
there  is  no  cfuestion  that  a  railroad  company  owes  to  its  employees  the 
<luty  of  furnishing  them  that  kind  of  machinery,  and  that  kind  of  track, 
and  that  kind  of  tools  with  which  their  work  is  to  be  done,  that  shall  be 
reasonably  safe  for  them,  in  the  exercise  of  their  duty  to  the  company. 
It  is  not  a  requirement  of  the  common  law  that  they  -shall  do  any  spe- 
cific and  particular  thing.  It  is  a  requirement  that  they  shall  do  that 
which  reasonable  and  prudent  masters  ought  to  do  in  the  discharge  of 
their  duty  to  their  servants,  under  the  circumstances.  In  other  words, 
the  law  of  master  and  servant  applies  to  railroad  companies,  and  re- 
quires that  they  shall,  in  the  tools  and  instruments  they  furnish  to  their 
laborers,  see  that  they  are  reasonable  appliances  of  safety  and  prudence. 
On  the  other  hand,  he  who  works  for  a  railroad  company  knows  he  is 
engaged  in  a  hazardous  employment,  and  is  presumed  to  know  the 
ordinary  risks  of  that  employment,  which  ^  he  incurs.  The  obligation 
and  the  responsibility,  as  you  see,  are  mutual  on  the  part  of  each  to- 
wards the  other.  The  legislature  of  the  state  of  Ohio,  in  the  exercise  of 
its  authority,  had  the  undoubted  right  to  prescribe  regulations  for  the 
conduct  oi  railroads  in  the  state  of  Ohio,  and  that  it  was  the  duty  of 
this  company  to  obey  the  statute  there  is  no  doubt.  It  does  not  mean 
that  the  railroad  companies  shall  block  their  ^ard  rails  in  such  a  man- 
ner as  to  destroy  their  efficiency.  It  does  not  mean  that  they  shall 
protect  the  employees  at  the  hazard  of  injuring  the  operation  of  the 
railroad,  and  destroying  the  usefulness  of  the  track.  It  simply  means 
that  the  railroad  company  shall  block  and  fill  them  in  such  a  way  as 
will  protect  the  feet  of  employees  from  being  caught  therein,  and  at  the 
same  time  imposes  no  unnecessary  or  unreasonable  impairment  of  the 
Junction  of  the  particular  guard  rail  or  frog  itself." 

4.  Same— Employers'  Liability  Act— Who  Are  Employees. 

In  Atkyn  v.  Wabash  R.  Co.,  41  Fed.  193,  it  was  held  that 
where  two  railway  companies  have  an  arrangement  by  which  they 
receive  cars  over  a  delivery  track  at  a  certain  point,  a  person  employed 
by  one  of  them  to  lake  the  number  of  its  cars  and  inspect  the  seals  as 
trains  are  made  up  at  such  place  by  the  other,  is  an  employee  of  the 
latter  within  the  meaning  of  the  Ohio  act  of  March  23,  1888,  for  the 
protection  of  railroad  employees,  which  requires  every  railroad  in 
the  state  "to  adjust,  fill,  'or  block  the  frogs,  switches  and  car  rails  on 
its  track  *  *  *  so  as  to  prevent  the  feet  of  its  employees  being 
caught  therein." 
6.  Same— Injury  to  Employee  of  Another  Company. 

In  Turner  v,  Boston  &  M.  R.  Co.,  158  Mass.  261,  13  N.  E.  520, 
it  was  held  that  if  an  employee  of  a  railroad  corporation  is 
injured  by  having  his  foot  caught  in  a  frog  in  the  track  of  another 
railroad  corporation,  while  engaged  in  delivering  a  car  to  the  latter 
upon  its  tracks  in  the  regular  course  of  business  between  the  two  cor- 
porations, it  is  a  question  for  the  jury,  in  an  action  against  the  last- 
named  corporation  for  the  injury,  whether  the  defendant  was  negligent 
in  leaving  the  frogs  unblocked,  there  being  evidence  that  the  defend- 
ant had  assumed  the  duty  of  blocking  all  the  frogs,  and  keeping 
them  blocked,  for  the  safety  of  its  own  employees,  as  required  by 
Mass.  St.  of  1886,  ch.  120. 

'6.  Same. 

A  servant  of  a  railroad  company  is  a  "person"  within  the  meaning 
of  51  Vict.  c.  29,  §  239  (D),  and  as  such  is  entitled  to  recover  damages 
if  injured  by  the  negligence  of  his  employers  in  omitting  to  comply 
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with  the  provisions  of  section  262,  by  packing;:  frogs  as  therein  directed. 
So  held  in  Le  May  v,  Canadian  Pac.  R.  Co.,  17  Ont.  App.  293,  44  Am.  & 
Eng.  R.  Cas.  627,  affirming  18  Ont.  314. 

7.  Same. 

A  failure  to  comply  with  the  Ohio  act  of  March  23,  1888,  requiring 
railroad  companies  to  block  frogs,  etc.,  does  not  give  an  injured  employee 
a  right  of  action  against  the  company  because  his  foot  is  caught  in  a  rail, 
where  it  appears  that  the  accident  would  have  happened  if  the  statute 
had  been  complied  with.  Atkyn  v,  Wabash  R.  Co.,  41  Fed.  193,  23 
Ohio  L.  J.  151. 

8.  Assumption  of  Risk. 

In  Grant  V.  Michigan  Cent.  R.  Co.,  83  Mich.  564,  47  N.  W.  837,  it  is 
said  :  ^'Notwithstanding  the  statute  (Pub.  Acts,  Mich.  1883,  p.  191) 
requiring  all  railroad  companies  to  fill  or  block  the  frogs,  switches  and 
guard  rails,  there  can  be  no  recovery  for  the  death  of  a  brakeman,  who, 
while  voluntarily  attempting  to  uncouple  moving  cars,  gets  his  foot 
caught  in  an  unblocked  'split  switch,'  when  it  appears  that  he  had  been 
several  years  in  the  employ  of  the  company,  was  familiar  with  the 
switches  and  track  where  the  accident  occurred,  had  been  warned  by 
the  written  rules  of  the  company,  which  he  had  read,  not  to  enter 
between  the  cars  in  motion  to  couple  or  uncouple  them,  and  had  signed 
an  acknowledgment  when  he  became  brakeman  that  he  knew  the  duties 
were  dangerous,  and  that  he  had  read  the  rules  by  which  he  would  be 
governed.** 

9.  Si^me — Noncompliance  with  Statute — Public  Policy. 

In  Narramore  v,  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.,  %  Fed.  298, 
it  is  held  that  the  purpose  of  the  Ohio  act  of  March  23,  1888  (85  Ohio 
Laws.  p.  105) .  requiring  railroad  companies  to  block  the  frogs,  switches, 
and  guard  rails  on  their  tracks,  under  penalty  of  a  fine,  was  to  protect 
employees  of  such  companies  from  a  well-known  danger  of  their  service, 
the  risk  from  which,  from  the  nature  of  their  employment,  they  were 
compelled  to  assume;  and  although  an  employee  impliedly  waives  a 
compliance  with  the  statute,  and  agrees  to  assume  the  risk  from  un* 
blocked  switches  and  guard  rails,  by  continuing  in  the  service  without 
complaint,  a  court  will  not  recognize  or  enforce  such  agreement.  The 
imposition  of  a  penalty  for  a  violation  of  the  statute  does  not  exclude 
other  means  of  enforcement ;  and  to  permit  a  company  to  avail  itself  of 
such  an  assumption  of  risk  by  its  employees  is.  in  efiFect,  to  enable  it  to 
nullify  a  penal  statute,  and  is  against  public  policy.  The  assumption 
of  risk  by  the  employee,  however,  which  is  a  matter  of  contract,  is  not 
to  be  confused  with  contributory  negligence. 

10.  Reasonable  Time  for  Compliance  with  Statute. 

In  Gillin  v.  Patten  &  S.  R.  Co.  (Me.)i  16  Am.  &  Eng.  R.  Cas.,  N.  S., 
508,  it  was  held  that  St.  1889,  c.  216,  requiring  each  railroad  company  to 
fill  or  block  the  frogs  and  guard  rails  on  its  track  before  January  1, 1890, 
does  not  require  a  railroad  company,  organized  and  constructing  its 
railroad  after  that  date,  to  fill  or  block  its  frogs  and  guard  rails  before 
allowing  trains  to  be  operated  over  its  tracks.  Such  company  is  en- 
titled to  a  reasonable  time  for  compliance  with  that  statute. 

IV.  ASSUMPTION  OF  RISK. 

I.  Qeneral  Rule. 

It  may  be  stated,  as  a  general  rule,  that  a  person  who  enters  the  serv- 
ices of  a  railroad  company  and  remains  in  it  without  complaint,  after 
he  is  aware  that  the  frogs  and  guard  rails  in  use  are  unblocked,  assumes 
the  risk  arising  from  such  construction.  Southern  Pac.  Co.  v.  Seley,  152 
U.  S.  145,  14  Sup.  Ct.  530;  Narramore  v.  Cleveland,  C,  C.  Sl  St. 
L.  Ry.  Co.,  96  Fed.  298;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Davis,  55 
Ark.  462,  18  S.  W.  628,  54  Ark.  389.  15  S.  W.  895;  Chicago,  B.  &  Q.  R. 
Co.  V.  Smith,  18  111.  App.  119 ;  Lake  Shore  &  M.  S.  R.  Co.  v.  McCormick, 
74  Ind.  440;  Sheets  v,  Chicago  &  I.  Coal  Ry.  Co.,  139  Ind.  682,  39  N.  E. 
154  ;  Ames  v.  Lake  Shore  &  M.  S.  R.  Co.,  135  Ind.  363,  35  N.  E.  117 ; 
Burlington,  C.  R.  6l  N.  R.  Co.  v,  Coates  (Iowa),  15  Am.  &  Eng  R.  Cas. 
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265 ;  Mayea  v,  Chica^ro,  R.  I.  &  P.  R.  €:o.,  63  Iowa  562, 14  N.  W.  340,  19* 
N.  W.  680;  Rush  v,  Missouri  Pac.  Ry.  Co.,  36  Kan.  129, 12  Pac.  583  ; 
McGinnis  v.  Canada  Southern  Bridfire  Co.,  49  Mich.  466,  13  N.  W.  819,  8* 
Am.  &  Engr*  R-  Cas.  135 ;  Spencer  v.  New  York,  C.  &  H.  R.  R.  Co.,  67 
Hun  1%,  22  N.  Y.  Supp.  100 ;  Ireland  v.  Gardner,  7  N.  Y.  Supp.  608 ;. 
Appel  V,  Buffalo,  N.  Y.  &  P.  R.  Co.,  Ill  N.  Y.  550,   19  N.  E.  93. 

2.  Statements  and  Illustrations  of  General  Rule. 

In  an  action  ag^ainst  a  railroad  company  for  the  death  of  the  manager 
of  a  switch  eng'ine  in  defendant's  yard,  where  he  had  been  employed  for 
two  years,  caused  by  the  absence  of  a  block  between  the  rails  abutting- 
on  a  *'stub  switch,"  the  complaint  alleged  that  the  switch  had  not  been 
blocked  for  five  days  before  deceased  was  killed ;  that  he  was  free  from; 
negligence,  and  *Mid  not  then  know  the  switch  was  not  blocked."  It 
was  held  that  the  complaint  was  insufficient,  in  that  it  failed  to  show 
that  deceased  did  not  know  of  the  absence  of  the  block  previous  to  the 
hour  of  his  death,  since,  if  he  had  such  knowledge,  he  assumed  the  risk 
incident  to  such  absence.  Ames  v,  Lrake  Shore  &  Michigan  Southern 
Ry.  Co.,  135  Ind.  363,  35  N.  E.  117. 

In  Narramore  v.  Cleveland.  C,  C.  &  St.  I^.  Ry.  Co.,  96  Fed.  298» 
it  is  held  that  in  the  absence  of  statutory  provision,  a  switchman  em* 
ployed  in  the  yards  of  a  railroad  company  assumes  the  risk  incident  to 
unblocked  switches  and  guard  rails,  where,  in  general,  there  are  no 
blocks  used  in  such  yards,  and  the  servant  has  b^n  employed'  therein 
for  such  a  length  of  time  that  in  the  exercise  of  ordinary  observation 
he  must  have  known  such  fact.  In  this  case,  it  is  said  in  the 
opinion :  **He  (the  plaintiff)  could  only  have  been  ignorant  of 
the  admitted  policy  of  the  defendant  in  respect  to  blocks  throughi 
the  grossest  failure  of  the  duty  on  his  part  in  a  matter  that 
much  concerned  his  personal  safety  and  the  proper  operation  of  the 
road.  In  such  a  case  the  authorities  leave  no  doubt  that  the  serv- 
ant assumes  the  risk  of  the  absence  of  the  blocks,  and  the  employer 
cannot  be  charged  with  actionable  negligence  towards  him.  Railway 
Co.  V.  Seley,  152  U.  S.  145,  14  Sup.  Ct.  530;  Appel  v.  Railway  Co.,  Ill 
N.  Y.  550, 19  N.  E.  93  ;  Railway  Co.  v.  Risdon's  Adm'r,  587  Va.  335,  359. 
12  S.  E.  786 ;  Wood  v,  lA>cke,  147  Mass.  604, 18  N.  E.  578  ;  Railway  Co.  v, 
McCormick,  74  Ind.  440 ;  Railway  Co.  v.  Ita.y  (Ind.  Sup.),  51  N.  E.  920 ; 
Rush  V.  Railway  Co.,  36  Kan.  129,  12  Pac.  582;  Mayes  v.  Railway  Co., 
63  Towa  562,  14  N.  W.  340,  19  N.  W.  680 ;  Wilson  v.  Railway  Co., 
137  Minn.  326,  33  N.  W.  908 ;  Railway  Co.  v.  Baxter,  42  Neb.  793,  60 
N.  W.  1044 ;  Railway  Co.  v.  Davis,  54  Ark.  389, 15  S.  W.  895." 

In  St.  LK>uis,  I.  M.  A  S.  Ry.  Co.  v.  Davis,  34  Ark.  389,  15.  S.  W. 
895,  it  is  held  that  when  an  experienced  brakeman  enters  the  service  of 
a  railroad  knpwing  that  its  frogs  are  not  blocked,  he  assumes  the  risks 
resulting  therefrom,  and  whether  the  company  would  have  promoted 
the  safety  of  its  servants  by  blocking  the  frogs,  and  whether  the  duty 
of  reasonable  care  exacted  this  were  questions  which  could  not  affect  the 
result. 

In  Sheets  v.  Chicago  &  I.  Coal  Ry.  Co.,  139  Ind.  682, 39  N.  E.  154,  it 
was  held  that  where  none  of  the  frogs  at  any  of  the  switches  on  a  rail- 
road are  blocked,  no  recovery  can  be  had  by  a  brakeman,  experienced 
on  that  road,  for  injuries  suffered  from  having  his  foot  caught  in  one 
of  them. 

In  an  action  by  a  brakeman  for  an  injury  received  while  coupling 
cars,  by  his  foot  being  caught  in  a  dangerously  constructed  frog  at  a 
switch,  the  jury  found  especially  that  the  switches  and 'frogs  of  the 
road  were  in  the  same  condition  during  all  the  time  plaintiff  was  in  the 
employ  of  defendant,  and  that  they  were  of  the  same  kind  as  those  uled 
on  the  principal  railroads  of  the  country;  that  plaintiff  had  full  oppor- 
tunity to  acquire  a  knowledge  of  the  condition  of  all  the  switches  and 
frogs  on  the  road ;  that  he  did  not  use  any  care  to  ascertain  the  condi- 
tion of  the  frogs  and  switches  at  the  place  where  the  injury  occurred ; 
that  while  walking  on  the  track  behind  a  moving  car  his  foot  was 
caught  in  one  of  the  frogs ;  that  the  printed  rules  of  the  company  for- 
bid brakemen  to  go  between  the  cars  in  motion  to  couple  them,  and 
forbid  coupling  by  hand  in  all  cases  where  a  stick  could  be  used;  that 
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in  consideration  of  employment  by  the  defendant,  plaintiff  agreed  to 
obey  said  rules ;  that  under  the  circumstances,  plaintiff  use4  proper 
care  to  avoid  injury  to  himself.  It  was  held  that  defendant  was  not 
liable.  Lake  Shore  A.  M.  S.  R.  Co.  v.  McCormick,  74  Ind.  440,  5  Am. 
&  Eng.  R.  Cas.  474. 

A  railroad  brakeman,  a  part  of  whose  duty  it  was  to  couple  cars  upon 
tracks  known  by  him  to  be  unblocked  and  dangerous,  while  so  engaged 
caught  his  foot  in  *an  unblocked  guard  rail,  and  was  killed.  His 
administratrix  sued  the  railway  company  for  damages,  alleging  that 
its  failure  to  block  the  guard  rails  was  negligence  which  caused  her 
intestate's  death.  The  petition  did  not  allege  that  the  deceased  was 
inexperienced  when  he  entered  the  employ  of  the  railway  company ;  that  ' 
he  was  ignorant,  at  the  time  he  entered  the  service  of  the  company, 
that  the  guard  rails  of  its  main  track  were  unblocked  ;  that  he  did  not 
know  that  the  g-uard  rail  was  unblocked  at  which  he  was  killed  ;  that 
he  remained  in  the  service  of  the  company  relying  upon  a  promise 
made  by  it  to  block  its  guard  rails ;  nor  that  guard  rails  blocked 
were  less  dangerous  than  those  unblocked.  It  was  held  that  the 
petition  did  not  contain  averments  of  facts  which  neg^atived  the 
presumption  of  law  that  the  injury  received  by  the  deceased  was  one 
of  the  risks  which  he  assumed  by  virtue  of  his  employment,  and  there- 
fore did  not  state  a  cause  of  action.  Missouri  Pac.  R.  Co.  v,  Baxter 
{Neb.).  60  N.  W.    1044. 

In  Clegg  V.  Grand  Trunk  R.  Co.,  10  Ontario  Rep.  708,  an  action  for  dam- 
ages under  44  Vic.  ch.  22  (O.),  by  reason  of  the  omission  to  pack  a  frog  on 
the  Midland  Railroad  which  the  defendants  were  operating,  whereby 
decedent's  foot  was  caught  in  the  frog  and  he  was  killed  by  a  train,  it 
was  held  that  the  omission  to  state  in  the  statement  of  claim,  as  required 
}^y  subsec.  2  of  sec.  8  of  said  Ontario  Act,  and  to  prove,  that  the  defend- 
ants knew  that  the  frog  was  not  packed,  or  that  the  deceased  did  not 
know  it,  or  that  he  had  notified  the  defendants  or  any  person  superior 
to  himself  in  the  service  of  the  defendants,  or  that  such  person  was  not 
aware  thereof,  would  preclude  any  recovery. 

Where  a  railway  was  constructed  without  blocking  between  main 
rails  and  guard  rails,  and  a  competent  railroad  man  was  employed  to 
work  in  one  of  the  company's  yards  as  yard  switchman,  and  in  such 
yard  there  were  many  switches  and  about  twenty  guard  rails,  and  the 
employee  voluntarily  and  without  complaint  does  switching  in  such 
yanl  every  day  for  about  two  and  one-half  months,  when  he  stepped 
between  the  main  rail  and  the  g-uard  rail  of  one  of  the  company's  rail- 
way tracks,  and  because  thereof  receives  injury,  it  was  held  that  the 
condition  of  the  railway  tracks  and  the  danger  must  have  been  known 
to  the  employee,  and  therefore  that  he  assumed  the  risk ;  that  he  waived 
any  negligence  that  might  otherwise  be  imputable  to  the  railway  com- 
pany ;  that,  as  between  the  railway  company  and  himself,  the  railway 
company  could  not  be  charged  with  culpable  negligence,  for  the  reason 
that  one  party  cannot  be  guilty  of  culpable  negligence  as  towards 
another  party  unless  the  first  party  is  guilty  of  some  breach  of  duty  as 
towards  the  other  party  ;  and  that  all  these  questions,  as  presented  in 
this  case,  are  questions  of  law  for  the  court,  and  not  questions  of  fact 
for  the  jury.    Rush  v.  Missouri  Pac.  Ry.  Co.,  36  Kan.  129, 12  Pac.  582. 

In  Smith  v.  St.  Louis,  Kansas  City  &  Northern  R.  Co.,  69  Mo.  32, 
it  was  held  that  a  brakeman  who  continues  in  the  service  of  a  railroad 
company  with  knowledge  that  the  guard  of  a  switch  is  made  of  a  T-rail, 
cannot  recover  for  injuries  sustained  in  consequence  of  his  foot  being 
caught  between  the  guard  and  the  frog,  notwithstanding  it  may  appear 
that  if  the  guard  had  been  made  of  a  different  rail  it  would  haye  been 
less  dangerous. 

A  brakeman  who  has  been  more  than  a  year  in  the  employ  of  a  rail- 
road company  assumes  the  risk  incident  to  the  fact  that  some  of  the 
Ifuard  rails  in  the  company's  switch  yards  are  not  blocked,  so  as  to  pre- 
vent an  employee's  foot  from  being  caught  between  the  guard  rail  and 
the  main  rail ;  and  the  company  is  not  liable  for  his  death,  caused  by 
failure  to  block  such  guard  rails.  Appel  v.  Railroad  Co.,  Ill  N.  Y.  550, 
19  N.  E.  93. 
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A  switchman  while  uncoupUng'  moving  cars,  caught  his  foot  in  a  frog 
and  was  run  over  and  killed.  The  evidence  showed  that  some  guard 
rails  on  the  road  were  blocked,  and  some  not.  It  was  held  that  defend- 
ant was  not  liable  for  failure  to  block « the  frog ;  that  the  switchman 
assumed  such  risks  of  the  employment.  McNeil  v.  New  York,  L.  E.  & 
W.  R.  Co.,  54  N.  Y.  S.  R.  201 

In  Ireland  v,  Gardner,  7  N.  Y.  Supp.  608,  it  was  held  that  where  a 
car  coupler  has  for  some  time  been  employed  in  a'  railroad  yard,  it  is 
error  to  submit  to  the  jury  the  question  whether  the  danger  of  having 
his  foot  caught  in  an  unblocked  guard  rail  is  so  apparent  and  obvious 
that  he  is  phargeable  with  notice  of  its  existence,  although  he  had  been 
at  work  only  three  or  four  days  in  that  part  of  the  yard  where  the 
injury  occurred. 

In  Richmond  Sl  D.  R.  Co.  v.  Risdon's  Adm'r,  87  Va,  335,  12  S.  E. 
786,  it  was  held  that  a  railroad  company  is  not  liable  for  the 
death  of  an  employee  caused  by  his  foot  being  caught  in  an  open  frog, 
if  it  is  of  the  standard  sort,  though  it  is  the  only  frog  in  the  yard  not 
blocked,  if  the  employee  has  been  working  over  it  for  a  long  time,  and 
had  an  opportunity  to  become  familiar  with  its  character. 

In  Mays  v,  Chicago,  R.  I.  &  P.  R.  Co.,  63  Iowa  562,  19  N.  W.  680.  it 
is  said  in  the  opinion  :  **The  intestate  had  been  at  work  for  six  weeks 
over  this  track.  He  must  be  presumed  to  have  known  that  the  space 
between  the  rails  was  not  blocked,  and  that  the  openings  between 
the  guard  rails  and  in  frogs  are  dangerous  to  brakemen  while 
engaged  in  coupling  and  uncoupling  cars.  This  is  a  fact  which  is  as 
patent  as  that  a  hole  in  the  track  between  the  rails  is  dangerous." 

A  brakeman  who  has  worked  as  sectionman  and  brakeman  for  two 
years  on  a  railroad  where  the  frogs  and  guard  rails  were  not  filled  or 
blocked,  must  be  presumed  to  appreciate  the  danger  of  getting  his  foot 
caught  in  such  frogs  and  guard  rails  while  stepping  about  and  over 
them,  and  to  have  assumed  the  risk.  Gillin  v.  Patten  &  S.  R.  Co. 
(Me.),  16  Am.  &  Eng.  R.  Cas.,  N.  8.,  508. 

8.  Limitationsof  and  Exceptions  to  General  Rule. 

It  was  not  necessary  that  a  freight  conductor,  killed  by  catching  his 
foot  in  an  open  frog  while  making  a  coupling,  should  have  given 
the  company  notice  of  danger  from  open  frogs,  nor  did  he  assume  the 
risk  of  danger  therefrom  by  continuing  in  his  employment  after  know- 
ing that  a  safety  block  would  have  removed  its  perils.  Seley  v.  South- 
ern Pac.  R.  Co.,  6  Utah  319,  23  Pac.  751. 

In  Huhn  z/.  Missouri  Pac.  R.  Co.,  92  Mo.  440,  4  S.  W.  937,  31  Am.  & 
Eng.  R.  Cas.  221,  it  was  held  that  an  unblocked  guard  rail  is  not  an 
appliance  so  dangerous  as  to  threaten  immediate  injury  to  those  who 
work  about  it,  and  the  fact  that  a  yard-master  knew  that  the  rail  was 
not  blocked,  and  continued  to  pursue  his  employment  of  cutting  out 
cars  on  that  track,  will  not  defeat  a  recovery  on  the  part  of  his  repre- 
sentatives, when,  at  the  time  he  got  his  foot  caught  and  was  run  down, 
he  was  in  the  exercise  of  all  due  care  and  proper  caution. 

In  Hunt  V.  Kane  (C.  C.  A.),  100  Fed.  256,  it  was  held  that  an 
extra  hand  employed  in  railroad  switch  yards,  who  worked  in 
diflFerent  yards,  where  there  were  many  switches,  and  in  which 
men  were  continually  employed  in  making  repairs,  cannot  be  charged, 
as  matter  of  law,  with  knowledge  of  the  defective  condition  of  the 
blocking  of  a  particular  switch  in  one  of  such  yards,  which  he  was 
required  to  use  in  the  nighttime,  by  reason  of  which  defect  he  was 
injured,  although  it  had  existed  for  some  time,  and  was  obvious  in  the 
daytime. 

V.  CONTRIBUTORY  NEGLIGENCE. 

I.  Common  Law. 

LfCaving  a  frog  in  its  tracks  unguarded  is  not  such  negligence  on  the 
part  of  a  railroad  company  as  will,  at  common  law,  render  it  absolutely 
liable  for  injuries  resulting  therefrom,  regardless  of  the  contributory 
negligence  of  the  person  injured.  Holum  v.  Chicago,  M.  8l  St.  P.  R. 
•:o.,  80  Wis.  299,  50  N.  W.  99. 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas.  N  S        519 

Yasoo  A  M.  V.  R.  Co.  v.  Adams 

A  brakeman,  having  occasion  to  work  as  brakeman  on  the  trains  of 
his  employer  while  passing  over  another  railroad,  just  constructed,  can  - 
not  rightfully  assume  that  the  frogs  and  guard  rails  of  the  new  railroad 
s re  filled  or  blocked,  and  hence  dismiss  all  thought  of  them  from  his 
mind.  Gillin  v.  Patten  A  S.  R.  Co.  (Me.)t  16  Am.  &  Eng.  R.  Cas.,  N.  S.» 
508. 
2.  Failure 'of  Railroad  to  Comply  with  Statute. 

Wis.  Laws  of  1889,  ch.  123,  requiring  every  railroad  company  to  erect 
and  maintain  guards  or  blocks  at  every  frog,  and  providing  that  the  com- 
pany shall  be  liable  for  all  damages  sustained  by  reason  of  its  failure  to 
do  so,  whether  the  person  injured  be  an  agent  or  servant  of  the  com- 
pany or  not,  and  notwithstanding  such  failure  may  occur  through  the 
negligence  of  any  other  agent  or  servant  thereof,  does  not  t^e  away 
the  defense  of  contributory  negligence.  Holum  v.  Chicago,  M.  &  St. 
P.  R.  Co..  80  Wis.  299,  SO  N.  W.  99;  Lake  Erie  &  W.  Ry.  Co.  v. 
Craig,  73  Fed.  642. 19  C.  C.  A.  631,  37  U.  S.  App.  654  ;  Grant  v.  Michigan 
Cent.  R.  Co.,  83  Mich.  564,  47  N.  W.  837,  11  L.  R.  A.  402. 

In  Gillin  v.  Patten  &  S.  R.  Co.  (Me.),  16  Am.  &  Eng.  R.  Cas.,  N.  S-,. 
.S08,  it  was  held  that  for  a  brakeman,  who  has  worked  assectionman  and 
brakeman  for  two  years  on  a  railroad  where  the  frogs  and  guard  rails 
were  not  blocked  to  move  about  over  frogs  and  switches  while  coupling 
and  uncoupling  cars,  even  in  moving  train  without  taking  any  thought 
of  the  frogs  and  guard  rails,  or  as  to  where  he  may  be  stepping,  is  neg- 
ligence  on  his  part  contributing  to  the  catching  his  foot  in  them. 

A.  K.  Ik 


Yazoo  &  M.  V.  R.  Co.  e(  al.  v.  Adams,  Revenue  Agent. 

{Supreme  Court  of  Mississippi^  Nov,  i8^  1^02, ) 

[32  So.  Rep.  937.] 

Taxation — Removal  to  Federal  Court. 

A  bill  seeking  to  subject  railroad  property  to  state  taxes,  and  in 
which  the  cause  of  action  is  based  solely  on  state  laws,  is  not  remov- 
able to  the  federal  courts,  though  it  may  suggestively  state  defenses 
involving  federal  questions  which  maybe  interposed  by  the  company. 

Same — Exemptions— Jurisdictions — Res  Adjudicata. 

Const.  1890,  i  112,  authorizes  the  legislature  to  provide  for  a  special 
mode  of  assessment  of  railroad  property.  Code  1892,  {  3875,  provides 
that,  if  any  property  is  * 'claimed  by  a  railroad  company  to  be  ex- 
empt," it  shall  be  separately  listed  by  the  company  in  its  schedule 
submitted  to  the  railroad  commissioners.  Section  3876  provides  that 
the  commissioners,  on  the  failure  of  a  company  to  make  the  schedule, 
shall  make  it  out  from  the  best  information  obtainable.  Section 
3877  provides  that  the  members  of  the  commission,  who  are  also  made 
railroad  assessors,  shall  assess  all  railroad  propetty  ** liable  to  taxa- 
tion.*' Section  3678  provides  that  the  assessor  need  not  be  bound 
by  a  false  or  fraudulent  schedule,  but  may  make  out  a  new  one,  on 
giving  notice  to  the  company,  served  and  returned  as  a  summons: 
neld^  that  the  board  of  railroad  assessors  has  no  jurisdiction  to  deter- 
mine questions  of  exemption,  so  as  to  render  them  res  adjudicata. 
Jurisdiction. 

Const.  1890,  2  146,  defines  the  jurisdiction  of  the  supreme  court  as 
such  jurisdiction  "as  properly  belongs  to  a  court  of  appeals."  Code 
1892,  2  4350,  provides  that  the  supreme  court  may  determine  all  issues 
of  fact  prising  out  of  an  appeal  and  necessary  to  its  disposition. 
Section  4353  gives  it  power,  in  case  of  reversal,  to  render  such  judg- 
ment as  should  have  been  rendered  below.  In  a  certain  actiota  the 
cause  was  submitted  and  judgment  rendered  on  the  merits,  but  the 
judge  based  his  judgment  on  certain  legal  principles,  and  especially 
declined  to  pass  on  other  questions,  on  a  determination  of  which  the 
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same  judgment  might  have  been  based:  held,  that  the  supreme  court 
might  nevertheless  afSrm  the  judgment  on  these  grounds. 

Assignments  of  Error. 

An  appellee  is  not  restricted  to  the  examination  of  error  contained 
in  the  assignment  of  errors. 

Taxation— Exemption — Pleading. 

Code  1892,  2  ^40,  provides  that  no  replication  to  an  answer  is  re- 
quired in  chancery.  An  answer  to  a  bill  which  sought  to  have  cer- 
tain railroad  property  subjected  to  the  payment  of  taxes  set  forth  that 
the  roads  were  constructed  by  companies  having  charters  containing 
certain  exemption  privileges :  held,  that  an  issue  was  raised,  without 
any  replication,  to  which  evidence  was  referable,  showing  what  com- 
pany constructed  the  road. 

Same— Res  Adjudlcata— Stare  Decisis. 

Though  an  action  to  subject  the  property  of  a  railroad  to  back  taxes 
for  certain  years  may  involve  some  of  the  same  legal  questions,  and 
be  in  regard  to  the  same  property,  as  a  previously  adjudicated  liti- 
gation between  the  same  parties  in  regard  to  taxes  for  other  years, 
the  principles  involved  are  not  res  adjudicata,  but  only  invite  the 
application  of  stare  decisis. 

Taxation — Exemptions — Constitutional  Law. 

Under  Const.  1869,  art.  12,  i  13,  providing  that  the  property  of  cor- 
porations for  profit  shall  be  subjected  to  taxation,  the  same  as  that 
of  individuals,  a  section  of  a  charter  of  a  railroad  company,  after- 
wards incorporated  into  the  charters  of  other  railroad  companies, 
was  void,  which  granted  to  the  company  the  right  to  appropriate  the 
taxes  on  the  road  for  30  years  to  the  payment  of  debts  incurred  in  the 
construction  thereof,  unless  8  per  cent,  dividends  were  being  earned 
on  the  capital  stock.  Laws  1870,  pp.  268,  316,  326;  Laws  1871,  p.  237; 
Laws  1873,  p.  562 ;  Laws  1882,  p.  1011 ;  and  Laws  1884,  p.  936. 

Same — Collection  of  Back  Taxes. 

Where  railroad  property  had  escaped  its  just  taxation,  owing  to  a 
mistake  as  to  the  constitutionality  of  certain  provisions  of  its  charter, 
and  the  legislature  afterwards  provided  a  method  for  the  assessment 
and  collection  of  the  back  taxes,  the  property,  though  in  the  hands  of 
one  who  purchased  after  the  default,  was  subject  to  such  taxes,  unless 
the  state  was  estopped  by  the  operation  of  the  rule  of  property  as  it 
existed  at  the  time  of  the  transfer. 

Same — Same — Exemptions — Constitutional  Law — Estoppel. 

Where  railroad  property  alleged  to  have  been  constructed  under 
provisions  of  a  charter  exempting  it  from  taxation  was  acquired  prior 
to  any  decision  of  the  supreme  court  necessarily  involving  the  con- 
stitutionality of  the  charter  provision,  no  rule  of  property  was  in 
effect  which  could  operate  as  an  estoppel  to  prevent  the  state  sub- 
jecting the  property  to  the  payment  of  back  taxes  under  the  claim 
that  the  charter  exemptions  were  unconstitutional. 

Same — Exemptions — Consolidation. 

Two  companies  had  charters  authorizing  the  construction  of  rail- 
roads, part  of  which  would  have  covered  the  same  general  territory, 
but  only  one  of  the  charters  contained  a  provision  for  tax  exemption 
to  aid  in  paying  the  debts  incurred  by  the  construction.  Both  charters 
eventually  came  into  the  hands  of  the  same  parties,  and  only  one 
line  was  built,  in  the  construction  of  which  the  accounts  of  the  two 
companies  were  inextricably  confused :  held,  that  the  road  was  not 
constructed  under  the  charter  granting  the  exemption,  so  as  to  give 
a  new  company,  formed  by  the  consolidation  of  the  two,  any  claim 
for  exemption  from  taxes  under  the  charter. 

Same — Same — Same. 

Laws  1882,  p.  1011,  and  Laws  1884,  p.  936,  amendatory  thereto,  pro- 
viding for  the  consolidation  of  two  railroad  companies  into  one,  each 
contained  a  provision  whereby  the  new  company  might  for  30  years, 
unless  the  earnings  would  pay  8  per  cent,    dividends  on    the   oai>ital 
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«tock,  appropriate  its  taxes  to  debts  to  be  incurred  in  the  construction 
*of  the  railroad :  held^  that  no  exemption  from  taxation  was  made  as 
to  the  road  already  constructed  at  the  time  of  the  consolidation. 

Same — Same— Burden  of  Proof. 

One  who  claims  exemption  from  taxation  has  the  burden  to  show 
that  all  the  conditions  on  whtch  the  exemption  was  based  have  been 
at  all  times  fulfilled. 

Same — Same — Consolidation. 

Laws  1870,  p.  268,  is  a  provision  in  the  charter  of  a  certain  railroad 
•company  whereby  it  was  allowed  to  appropriate  its  taxes  to  the  pay- 
ment of  debts  to  be  incurred  in  the  construction  of  its  road.  Laws 
1875,  p.  66,  in  relation  to  the  collection  of  a  privilege  tax  from 
railroads,  provided  that  all  other  acts  under  which  railroad  taxes 
might  be  collected  in  a  dififerent  way  were  thereby  repealed.  Laws 
1873,  p.  78,  increasing  the  amount  of  the  privilege  tax,  made  a  special 
exception  of  another  road  than  the  one  in  question.  Code  1880,  Si 
•597-608,  provided  that  all  railroads  shall  be  subject  to  taxation,  except 
the  very  portions  in  process  of  construction.  Laws  1882,  p.  1011,  au- 
thorizing the  consolidation  of  the  road  in  question  with  other  roads, 
provided  that  the  new  company  should  have  all  the  ** rights,  grants, 
and  immunities  now  enjoyed  by  such  companies":  held  that,  the 
immunity  from  taxation  having  been  repealed,  no  rights  in  that  re- 
gard were  acquired  by  the  new  company. 

Same — Same. 

Laws  1884,  pp.  29-31,  Laws  1888,  p.  49,  and  Laws  1890,  p.  13,  recog- 
nizing the  supposed  exemption  of  certain  railroads  from  taxation  by 
previous  charters,  and  declaring  the  legislative  intent  that  general 
taxation  laws  should  not  interfere  therewith,  do  not  thereby  create 
•an  exemption  otherwise  nonexistent. 

Same — Same — Repeal  of  Statute. 

Laws  1878,  p.  233,  included  in  the  charter  of  a  certain  railroad 
t:ompany  a  permission  to  appropriate,  under  certain  limitations,  taxes 
for  a  period  of  30  years  to  the  payment  of  debts  to  be  incurred  in  the 
•construction  of  the  road.  By  Code  1880,  {{  597-608,  all  railroads  are 
made  subject  to  taxation,  except  the  very  portions  in  process  of  con- 
struction :  held^  that  the  exemption  was  repealed. 

Appeal  from  chancery  court,  Hinds  county;  H.  C.  Conn, 
Chancellor. 

Bill  by  Wirt  Adams,  revenue  agent,  against  the  Yazoo  & 
Mississippi  Valley  Railroad  Company  and  another,  to  subject 
certain  property  to  the  payment  of  back  taxes.  From  a  judg- 
ment in  favor  of  complainant,  defendants  appeal.     Affirmed. 

Mayes  &  Harris,  for  appellants. 

Critz,  Beckett  &  Kimbrough,  J.  A.  P.  Campbell,  and  Green 
&  Green,  for  appellee. 

CAYCE,  Special  Judge.  This  suit  was  brought  by  appel- 
lee against  the  railroad  property  formerly  owned  by  the 
Louisville,  New  Orleans  &  Texas  Railroad  Company,  includ- 
ing the  Natchez,  Jackson  &  Columbus  Railroad  Company,  for 
the  ad  valorem  taxes  claimed  to  be  due  thereon  for  the  years 
1 886  to  1 89 1,  inclusive,  and  to  enforce  a  lien  therefor  on  that 
part  of  the  line  of  said  railroad  extending  from  the  Louisiana 
state  line,  on  the  south,  to  the  Tennessee  state  line,  on  the 
north,  a  distance  of  about  315  miles,  and  upon  the  branches  of 
•said  road, — one  known  as  the  Tallahatchie  Branch,  about  the 
•distance  of  39  miles,  and  a  part  of  the  branch   known  as  the 
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Riverside  Division  or  Loop,  a  distance  of  about  86  miles. 
The  suit  is  brought  under  the  act  of  1894  (Laws  1894,  p.  29) 
authorizing  the  revenue  agent  to  sue  for  and  recover  back 
taxes.  It  is  a  proceeding  wholly  in  rem,  no  personal  judg- 
ment being  sought.  The  suit  against  that  part  of  the  line 
above  mentioned  was  numbered  originally  No.  1,449.  This 
suit  includes  a  similar  claim  for  ad  valorem  back  taxes  for 
same  period  on  the  property  known  as  the  Natchez,  Jackson  & 
Columbus  Railroad ;  the  last-named  road  having  been  pur- 
chased by  the  Louisville,  New  Orleans  &  Texas  Railroad 
Company  in  the  year  1890.  This  suit  was  numbered 
originally  No.  1,681.  The  two  suits  were  consolidated  in  the 
lower  court,  to  facilitate  trial;  each  party  reserving  the  right 
to  interpose  any  and  all  defenses  or  claims  if  no  consolidation 
had  occurred.  Judgment  was  rendered  in  the  lower  court  for 
appellee  for  the  amount  claimed,  and  the  property  mentioned 
subjected  to  the  payment  of  said  judgment.  Appeal  was 
taken  therefrom  to  this  court,  and  appellants  assign  errors  as 
follows:  That  the  court  below  erred :  *'(i)  In  not  granting 
application  to  remove  case  No.  1,681  (original)  to  the  federal 
court.  (2)  That  the  property  was  not  liable  to  be  assessed  for 
back  taxes,  as  claimed,  because  the  ad  valorem  taxes  for  said 
years,  pursuant  to  law,  were  authorized  to  be  paid  by  a  priv- 
ilege tax  in  lieu  thereof,  rated  at  a  specified  sum  per  mile  of 
said  road,  and  that  said  privilege  tax  was  paid,  pursuant  to 
law,  by  the  appropriation  of  the  amount  of  each  year's  taxes 
on  said  line  of  road  to  the  debt  incurred  in  the  construction 
of  said  road,  pursuant  to  the  provisions  of  section  21  of  the 
Mobile  &  Northwestern  Railroad  Company  charter  (Laws 
1870,  p.  268),  which  said  section  21  was  incorporated  in  the 
charters  of  the  companies  [railroad]  constructing  said  road; 
said  roads  being  afterwards  consolidated  into  the  Louisville, 
New  Orleans  &  Texas  Railroad  Company,  and  said  section  21 
being  also  incorporated  into  the  act  of  the  legislature  authoriz- 
ing said  consolidation ;  said  railroads  not  having  been  able  to 
pay  out  of  their  earnings  the  dividend  of  8  per  cent,  as  pro- 
vided in  said  section  21.  (3)  That  the  Illinois  Central  Rail- 
road Company  was  a  bona  fide  purchaser  of  said  property  for 
a  valuable  consideration,  without  notice  of  any  taxes  being 
due  or  claimed  upon  said  property.  (4)  That  the  state  was 
estopped  in /this  case  from  claiming  said  section  21,  and  the 
acts  of  the  legislature  amendatory  thereof,  to  be  in  violation 
of  the  constitution  of  1869  of  Mississippi.'*  Appellants  also 
insist  that  this  court  has  no  power  to  examine  and  determine 
questions  of  fact  appearing  in  the  record,  but  which  were 
not  considered  and  acted  upon  by  the  lower  court.  To  these 
defenses  appellee  interposes  the  following  objections: 
**(i)  That  these  defenses  were  interposed  by  appellants  before 
the  railroad  assessors  at  the  time  of  the  assessment  under 
which  this  suit  was  instituted  was  being  considered  by  them,, 
and  was  considered   by  said  railroad  assessors,  and  by  thent 
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adjudged  agaiij^t  appellants,  and  by  reason  thereof  became 
res  adjudicata;  that  the  order  of  the  railroad  assessors  making 
the  assessment  was  conclusive,  and  not  subject  to  collateral 
attack.  (2)  That  the  same  defenses  had  been  interposed  in 
previous  suits  in  the  supreme  court  of  this  state  between  the 
parties  hereto,  and  had  been  in  said  suits  adjudged  against 
appellants,  and  by  reason  thereof  become  and  were  res 
adjudicata  of  the  legal  questions  involved,  and,  if  not  res 
adjudicata,  were  conclusive  against  appellants  under  the  rule 
of  stare  decisis.  (3)  That  section  21  of  the  Mobile  &  North- 
western Railroad  Company,  and  the  acts  of  the  legislature 
amendatory  thereof,  had  been  repealed  by  subsequent  acts  of 
the  legislature  and  by  the  Code  of  1880,  and  that  the 
attempted  exemption  or  appropriation  of  taxes  by  said  sec- 
tion 21  was  in  violation  of  the  constitution  of  1869,  and  void 
ab  initio.  (4)  That  the  railroad  was  constructed  by  a  railroad 
company  whose  charter  contained  no  exemption  or  appro- 
priation of  taxes,  and  that  the  construction  of  the  branch 
roads  by  the  Louisville,  New  Orleans  &  Texas  road  did  not 
entitle  them  to  claim  exemption  of  said  branches  from  taxa- 
tion. (5)  That  the  roads  had  been  able  to  pay  out  of  their 
earnings  a  dividend  of  8  per  cent,  upon  their  capital  stock, 
over  and  above  their  proper  debts  and  liabilities,  and  for  that 
reason  were  not  entitled  to  claim   exemption  from  taxation.** 

In  the  scope  of  the  investigation  necessary  for  the  proper 
comprehension  and  application  of  the  legal  principles  in- 
volved, we  are  much  indebted  to  counsel  for  the  industry  and 
ability  and  the  thoroughness  with  which  they  have  presented 
the  various  questions  to  us,  leaving  the  court  but  little  to  do, 
save  collate  and  apply  the  principles  invited  by  the  facts. 

The  portion  of  the  railroad  line  upon  which  the  taxes  are 
claimed  extends  from  the  Louisiana  state  line,  on  the  south, 
to  the  Tennessee  state  line,  upon  the  north,  passing  through 
portions  of  the  counties  of  Amite,  Franklin,  Jefferson,  Clai- 
borne, and  Warren,  south  of  Vicksburg,  a  distance  of  about 
loi  miles;  thence  northward,  through  portions  of  the  counties 
of  Warren,  Issaquena,  Sharkey,  Washington,  Bolivar, 
Coahoma,  Tunica,  andDe  Sota,  a  distance  of  about  214  miles; 
aggregating  upon  the  main  line  a  distance  of  315  miles  in 
Mississippi;  and  also  upon  a  part  of  the  Riverside  Division, 
extending  from  Wilzinski  to  Coahoma  station,  on  the  north, 
and  from  Hampton  to  Rollingfork  on  the  south, — an  aggregate 
distance  of  about  86  miles  on  the  Loop  or  Riverside  Division, 
and  also  upon  the  Tallahatchie  Branch,  extending  from  Clarks- 
dale  to  Minter  City,  a  distance  of  about  39  miles.  In  March, 
1895,  the  revenue  agent  filed  notice  with  the  railroad  com- 
missioners, who  by  the  law  are  railroad  assessors,  that  the 
property  above  described  had  escaped  taxation  by  reason  of 
not  having  been  assessed  for  the  years  1886  to  1901,  inclusive, 
and  named  the  Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany and  the  Illinois  Central  Railroad  Company  as  owners. 
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In  April,  1895,  the  revenue  agent  filed  with  saicTcommissioners 
additional  notice,  with  interrogatories  for  said  owners  to 
answer  as  follows:  *'(i)  When  the  main  line,  Riverside 
Division,  and  Tallahatchie  Branch  were  constructed.  (2)  The 
•cost  of  construction,  amount  of  donations,  amount  of  stock, 
amount  paid  for  same,  and  the  earnings,  gross  and  net ;  the 
nature  and  character  of  affidavits  filed,  and  of  the  receipts 
obtained  from  the  sheriffs. ' '  Order  was  made  by  the  railroad 
commissioners,  requiring  the  appellants  to  answer.  Appel- 
lants answered  by  averring  that  the  railroad  assessors  had  no 
authority  to  assess  the  taxes  for  the  years  named ;  that  the 
commutation  law  had  been  accepted  for  said  years,  and  there- 
fore ad  valorem  taxes  were  not  necessary  to  be  assessed,  and 
hence  the  land  had  not  escaped  taxation.  The  objections  of 
appellants  to  the  making  of  assessments  were  overruled  by 
the  commissioners,  and  schedules  of  the  property,  as  required 
by  law,  were  ordered  to  be  filed  by  appellants  with  the  com- 
mission's by  the  first  Monday  of  August,  1895.  Appellants 
declined  to  answer  the  interrogatories,  and  the  matters  were 
set  for  hearing  on  the  first  Monday  of  September,  1895.  On 
the  27th  of  August,  1895,  appellants  filed  a  bill  and  obtained 
an  injunction  against  the  railroad  commissioners  and  revenue 
agent  to  prevent  the  assessment  of  said  property.  On 
September  28,  1895,  the  injunction  was  dissolved.  Appeal 
was  taken  to  the  supreme  court,  and  on  December  2,  1895, 
the  decree  dissolving  the  injunction  was  affirmed.  Case  No. 
8,312,  reported  in  73  Miss.  648,  19  South.  91.  On  February 
5,  1896,  the  railroad  assessors  made  an  order  assessing  said 
property.  The  assessment  remained  on  file  30  days,  open  to 
objections.  No  objections  being  filed,  the  order  making  the 
assessment  was  confirmed  by  the  assessors  on  March  17,  1896. 
The  appellants  appealed  from  the  order  making  the  assess- 
ments, by  the  railroad  commissioners  to  the  circuit  court  of 
Hinds  county.  Miss.,  and  this  appeal  was  dismissed  by  the 
circuit  court  for  lack  of  jurisdiction.  No.  appeal  from  the 
action  of  the  circuit  court  in  dismissing  said  appeal  was  taken. 
On  November  19,  1896,  the  revenue  agent  filed  the  bill  herein, 
original  No.  1,449.  To  this  bill  the  Yazoo  &  Mississippi 
Valley  Railroad  Company  filed  two  pleas.  One  of  them  (being 
the  pendency  of  the  appeal  in  the  circuit  court)  was  subse- 
quently withdrawn,  and  not  considered.  One  averred  the 
provisions  of  sections  3875  to  3886,  inclusive,  of  Code  1892,  to 
be  unconstitutional  and  void,  and  the  act  of  1894  authorizing 
assessments  for  back  taxes,  and  suits  to  be  instituted  thereon, 
to  be  unconstitutional  and  void.  The  Illinois  Central  Rail- 
road Company  demurred,  assigning  as  causes  that  the  bill 
showed  no  liability  on  them,  nor  any  reason  for  making  them 
defendants;  that  the  act  of  1894  authorizing  assessment  of 
back  taxes  was  unconstitutional  and  void,  because  in  violation 
of  section  14  and  section  112  of  the  constitution  of  Mississippi 
(1890),  and  in  violation  of  the   fourteenth  amendment  of  the 
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constitution  of  the  United  States.  The  plea  was  holden 
insufficient,  and  the  demurrer  overruled.  Appeal  was  taken 
to  the  supreme  court,  and  the  decree  of  the  lower  court 
affirmed.  Reported  in  77  Miss.  764,  25  South.  355.  In  1898 
the  revenue  a^ent  gave  notice  to  the  railroad  commissioners 
that  the  Natchez,  Jackson  &  Columbus  Railroad  Company 
had  escaped  taxation  for  lack  of  assessment  for"  the  years  1886 
to  1 89 1,  inclusive,  and  named  the  Yazoo  &  Mississippi  Rail- 
road Company  and  the  Illinois  Central  Railroad  Company 
as  the  owners.  Notices  were  given  to  the  alleged  owners  as 
required  by  law,  and  on  August  i,  1898,  assessment  was  made 
of  the  property  of  the  Natchez,  Jackson  &  Columbus  Railroad 
Company;  the  assessment  to  remain  on  file  for  objections. 
No  objections  were  filed,  but  on  August  4,  1898,  the  Illinois 
Central  Railroad  Company  filed  a  bill  in,  and  obtained  an 
injunction  from,  the  United  States  circuit  court,  restraining 
the  commissioners  from  certifying  the  assessment  to  the 
counties,  and  the  revenue  agent  from  suing  on  the  assessment. 
On  February  7,  1899,  the  restraining  order  was  discharged, 
and  an  appeal  taken  to  the  United  States  circuit  court  of 
appeals,  which  appeal  was  dismissed  for  lack  of  jurisdiction 
on  April  25,  1899.  On  April  26,  1899,  the  revenue  agent  filed 
his  bill  herein,  numbered  1,681  originally,  seeking  to  subject 
the  property  of  the  Natchez,  Jackson  &  Columbus  Railroad  to 
the  taxes  under  said  assessment.  On  May  i,  1899,  the  United 
States  circuit  court  dismissed  the  bill  of  the  railroad  com- 
pany, and  an  appeal  was  taken  therefrom  to  the  United  States 
supreme^  court.  On  January  7,  1901,  the  United  States 
supreme'court  reversed  the  decree  of  the  United  States  cir- 
cuit court,  and  remanded  the  case.  21  Sup.  Ct.  251,  45  L.  Ed. 
410.  This  reversal  of  the  decree  dismissing  the  bill  occurred 
on  a  point  of  pleading,  and  did  not  touch  the  merits  of  the 
bill.  On  29th  of  April,  1899,  the  defendants  in  the  lower 
court  (appellants)  filed  petition  asking  removal  of  cause  num- 
bered 168 1  (original)  to  the  federal  court,  and  gave  bond  for 
such  removal.  On  May  8,  1899.  the  court  below  refused  to 
grant  petition  for  removal,  and  defendants  excepted.  On 
May  8,  1899,  by  agreement,  the  two  cases,  numbered  re- 
spectively 1,449  and  1,681,  were  consolidated;  it  being  agreed 
that  such  consolidation  was  only  to  facilitate  the  trial  and 
save  costs;  both  parties  reserving  all  rights  of  claim  or  defense 
appHcable  to  either.  At  the  January  term,  1900,  the  consoli- 
dated cause  was  submitted  for  hearing  on  bills,  answer,  ex- 
hibits, proofs,  pleadings  and  record,  and  decree  rendered 
subjecting  the  property  named  in  each  suit  to  the  taxes  of  1886 
to  1 89 1,  inclusive.  From  this  decree,  appeal  was  taken  to 
this  court. 

The  right  to  remove  causes  from  the  state  to  the  federal 
court  only  exists  where  there  is  contained  in  the  plaintiff's 
cause  of  action,  as  stated,  a  case  arising  under  the  constitu- 
tion or   laws  of  the  United  States.     Otherwise  the  federal 
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court  has  no  jurisdiction.  It  is  of  no  avail  that  the  statement 
of  a  case  involving  a  federal  question  arises  out  of  the  plead- 
ings of  the  defendant,  or  is  stated  suggestively  by  the  com- 
plainant in  his  bill.  There  is  no  difference  in  the  application 
of  this  restrictive  condition,  whether  the  jurisdiction  be  in- 
voked originally  in  the  federal  court,  or  upon  an  application 
to  remove  from  the  state  court.  In  the  case  of  State  of  Ten- 
nessee v.  Bank  of  Commerce,  152  U.  S.  454,  14  Sup.  Ct.  654, 
38  L.  Ed.  511,  the  court  says:  *'In  the  first  and  second  bills 
the  only  reference  to  the  constitution  or  laws  of  the  United 
States  is  the  suggestion  that  the  defendant  will  contend  that 
the  law  of  the  state  under  which  the  plaintiffs  claim  is  void 
because  in  contravention  of  the  constitution  of  the  United 
States,  and  by  the  settled  law  of  this  court,  as  appears  from 
the  decisions  above  cited,  a  suggestion  by  one  party  that  the 
other  will  or  may  set  up  a  claim  under  the  constitution  or 
laws  of  the  United  States  does  not  make  the  case  one  arising 
under  the  constitution  or  those  laws.  The  only  right  claimed 
by  the  plaintiffs  is  under  the  law  of  the  state  of  Tennessee, 
and  they  assert  no  right  whatever  under  the  constitution  and 
laws  of  the  United  States.  Under  the  act  of  August  13,  1888, 
c.  866,  the  circuit  court  of  the  United  States  has  no  jurisdic- 
tion, either  original  or  by  removal  from  a  state  "court,  of  a 
suit  as  one  arising  under  the  constitution,  laws,  or  treaties  of 
the  United  States,  unless  that  appears  by  the  plaintiff's  state- 
ment of  his  own  claim. ' '  In  the  case  at  bar  the  complainant's 
cause  of  action  is  asserted  solely  under  the  laws  of  the  state 
of  Mississippi.  After  completing  the  statement  of  his  claim 
under  the  laws  of  the  state,  the  complainant  suggestively 
states  the  defenses  interposed  by  the  defendants  when  the 
application  to  have  the  property  assessed  was  peiiding  before 
the  railroad  commissioners.  Conceding  that  these  defenses 
involved  a  federal  question,  yet  they  are  not  a  part  of  the 
statement  of  complainant's  claim.  This  claim  was  complete 
in  statement,  without  reference  to  the  defenses  which  had 
been  or  might  be  interposed  by  defendants.  There  was  no 
error  in  overruling  the  application  to  remove. 

The  force  and  effect  of  the  decision  of  the  railroad  commis- 
sioners in  determining  the  liability  of  the  property  to  taxation 
and  assessing  it  is  determinable  in  this  collateral  attack  by 
the  jurisdiction  of  the  railroad  commissioners,  acting  as  rail- 
road assessors.  The  office,  duties,  and  powers  of  the  railroad 
assessors  are  wholly  legislative,  and  are  found  in  sections  3875 
to  3886,  inclusive,  of  the  Code  of  1892.  Railroad  assessors  is 
not  an  office  established  by  the  constitution,  nor  is  it  an 
inferior  court,  established  under  authority  of  section  172, 
Const.  Miss.  1890;  but  it  was  created  under  and  pursuant  to 
section  112,  Const.  Miss.  1890,  which  section,  after  declaring 
general  rules  for  assessment  of  property,  provides:  '*But  the 
legislature  may  provide  for  a  special  mode  of  valuation  and  as- 
sessment for  railroads  and  railroad  and  other  corporate  prop- 
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erty.  *  ♦  *  But  all  such  shall  be  assessed  at  its  true  value. ' ' 
Pursuant  to  this  constitutional  authorization  to  provide  a 
'^special  mode  foi"  valuation  and  assessment  of  railroads  and 
railroad  and  other  corporate  property,"  sections  3875  to  3886, 
inclusive,  Code  1892,  were  enacted.  Looking  to  these  sec- 
tions for  the  jurisdiction  of  the  railroad  assessors,  it  is  found 
that  the  legislature  kept  within  the  constitutional  limitations 
in  conferring  power  upon  them,  and  that  power  is  to  assess 
and  value,  and  is  found  in  sections  3877,  3878,  supra.  Sec- 
tion 3877  reads  as  follows:  **The  members  of  the  railroad 
commission,  are  .constituted  state  railroad  assessors,  and  they 
shall  upon  the  receipt  or  making  and  completion  of  the 
schedules,  provided  for  in  the  last  two  sections,  assess  all 
railroads,  telegraph,  sleeping  car  and  express  company  prop- 
erty liable  to  taxation  in  the  state,  affirming  its  true  value, 
so  that  such  property  shall  bear  its  just  proportion  of  taxation, 
taking  into  consideration  the  value  of  the  franchise,  and  the 
capital  stock  engaged  in  the  business  in  this  state;  and  the 
railroad  assessors  may  adopt  other  and  further  rules,  necessary 
and  proper  to  ascertain  the  value  of  property  to  be  assessed 
by  them,  including  the  amount  of  capital  engaged  in  the  busi- 
ness in  this  state.*'  Section  3878  says:  **If  in  any  case  the 
railroad  assessors  have  reason  to  believe,  that  any  railroad 
company,  or  person  owning  or  operating  a  railroad,  has  ren- 
dered a  false  or  fraudulent  schedule,  and  that  an  assessment 
predicated  thereon  will  relieve  such  company  or  person  of  a 
just  share  of  taxation,  they  shall  not,  in  making  the  assess- 
ment, be  bound  thereby,  but  they  shall  make  out  a  proper 
schedule  as  if  none  had  been  rendered,  first  giving  such  per- 
son or  coippany  five  days*  notice  to  come  forward  at  a  time 
and  place  to  be  named,  and  show  cause  why  such  course 
should  not  be  pursued.  Such  notice  shall  be  served  and  re- 
turned as  a  summons  from  court."  These  sections  are  a  part 
of  the  general  revenue  law,  and  confer  upon  the  railroad 
assessors  the  duty  and  powers,  as  to  railroad  and  other  cor- 
porate property,  that  by  the  general  law  are  conferred  upon 
the  tax  assessors  and  boards  of  supervisors  together  as  to  all 
other  species  of  property.  The  same  duties  are  to  be  per- 
formed, the  same  results  to  be  ascertained.  In  each  case  the 
property  is  to  be  assessed,  and  its  true  v^lue  affixed.  It  is 
urged  by  the  appellee  that  the  railroad  assessors  had  jurisdic- 
tion to  determine  the  liability  of  railroads  to  taxation,  and,  in 
the  exercise  of  such  power,  to  determine  the  existence  and 
the  constitutionality  of  any  claim  of  exemption  from  taxation 
appearing  in  the  schedules  filed,  or  otherwise  presented  to 
them.  This  contention  is  based  upon  this  language  near  the 
conclusion  of  section  3875,  supra,  viz. :  **And  if  any  of  such 
property  is  claimed  to  be  exempt  from  taxation,  it  shall  be 
separately  stated,  and  the  law  cited  under  which  the  claim  is 
made."  And  upon  this  language  in  section  3877,  supra,  viz.  : 
**That  the  railroad  assessors  shall  upon  the  receipt,  or  making 
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arid  completing  of  the  schedules,  provided  for  in  the  last   two 
sections,  assess  all  railroads    *     *     ♦    liable  to  taxation.*' 
Section   3875,  supra,    provides  for  filing  of  schedules,    and 
specifically  enumerates  the  various  items  of  information  re- 
quired to  appear  therein ;  but  it  does  not,  in   terms,  purpose, 
or  efifect,  purport  to  confer  or  define  j  urisdiction.    The  noncom- 
pliance of  the  railroad  with  the  requirement  of  filing  schedules: 
in  no  way  affects  the  power  or  duties  of  the  railroad  assessors. 
In  section  3876,  supra,   this  provision  for  such  failure  to  com- 
ply exists:     **In  case  of  failure,  neglect  or  refusal,  the  com- 
missioners   shall   make    out  such    schedule  from   the  best 
information  obtainable.*' 

The  determination  of  questions  of  exemption  from  taxation, 
involving  the  constitutional  authorization  of  the  legislature, 
and  of  the  legislative  acts  thereunder,  pertains  to  the 
highest  and  most  important  exercise  of  the  judicial  functions. 
The  power  to  exercise  these  important  duties  must  not  rest 
upon  inference.  It  must  be  presumed  that  the  legislature 
would  not  have  intended  to  confer  this  power  upon  the  rail- 
road assessors  without  expressing  such  intent  in  clear,  unmis- 
takable language ;  and  it  must  also  be  presumed  that  the- 
legislature,  in  enacting  the  statute  under  consideration,  in- 
tended to  enact  a  law  within  and  to  the  extent  only  of  the 
authority  conferred  upon  them  in  that  behalf  by  section  112^ 
of  the  constitution  of  Mississippi,  supra,  which  authority  waa 
**to  provide  a  special  mode  of  valuation  and  assessment  of 
railroads,  *  *  *  all  such  property  to  be  assessed  at  its 
true  value."  There  is  nothing  in  this  language  of  the  consti- 
tution indicating  any  purpose  to  authorize  the  legislature  to 
confer  any  jurisdiction  upon  the  parties  or  party  selected  ta 
perform  this  duty,  except  such  as  was  necessary  to  assess  and 
value  a  certain  species  of  property  in  the  same  manner  and  tO' 
the  same  extent  that  the  officers  provided  by  the  constitution, 
viz.,  tax  assessors  and  boards  of  supervisors,  should  assess  and 
value  all  other  species  of  property.  In  both  cases  the  same- 
purposes  were  to  be  subserved.  There  is  no  special  signifi- 
cance to  be  attached  to  the  words  ** liable  to  taxation,"  in- 
this  connection.  The  same  words,  in  the  same  revenue  law, 
and  referring  to  the  duties  of  the  tax  assessor  and  to  those  of 
the  boards  of  supervisors,  are  used  and  mean  the  same  in 
each  place.  It  is  only  a  general  term  used  to  distinguish  the 
property  to  be  assessed,  as  separating  it  from  other  property 
not  liable  to  taxation,  whether  exempt  therefrom  by  general 
law  or  otherwise.  The  law  determines  what  property  is  lia- 
ble to  assessment.  Its  liability  under  the  law  is  not  affected 
by  the  act  of  assessment.  Section  3754,  Code  1892,  provides 
that  the  **  assessors  shall  assess  the  rolls,  and  all  personal 
property  subject  to  taxation,  and  shall  set  down  in  the  assess^ 
ment  rolls  ♦  *  *  each  item  of  personal  property  liable  to 
taxation."  Sections  3772,  3773,  Id.,  authorize  the  assessor 
to   assess  lands  not  returned   or  rendered  to  him,  and   the 
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value  fixed,  as  in  other  cases.  Section  3774,  Id.,  provides 
how  the  land  rolls  shall  be  made  up,  and  says,  **  *  *  * 
Land  of  the  United  States  and  other  land  exempt  from  taxa- 
tion shall  be  set  down  in  separate  columns. "  Section  3788, 
Id.,  says,  **The  boards  of  supervisors  of  each  county  shall  hold 
a  meeting  at  the  court  house  on  ist  Monday  of  August  to  hear 
objections  to  assessment  and  examine  same,  •  *  *  and 
shall  determine  all  exceptions  thereto."  The  manner  of 
assessment  of  all  property,  and  the  powers  and  duties  of  all 
officers  charged  with  the  assessment  and  valuation  of  prop- 
erty, are  one  harmonious  scheme,  with  no  distinction  as  to 
the  sphere  of  duty  or  extent  of  the  powers  of  the  officers  in  its 
performance.  The  railroad  assessors,  in  making  assessments 
and  in  hearing  and  determining  objections  thereto,  are  exer- 
cising the  same  duties,  and  their  judgments  in  such  case  are 
entitled  to  the  same  consideration,  and  have  the  same  degree 
of  conclusiveness,  which  pertain  to  the  judgments  of  boards 
of  supervisors  in  the  discharge  of  their  duties  of  like  nature. 
Their  judgments  are  conclusive  "regarding  assessments 
only,  as  to  irregularities,  and  matters  of  fact  resting  wholly 
in  pais,  but  are  not  final  as  to  questions  of  exemption,  under 
either  statutory  or  constitutional  provisions."  See  Home  v. 
Green,  52  Miss.  456;  City  of  Meridian  v.  Phillips,  65  Miss. 
364,  4  South.  119;  Same  v.  Ragsdale,  67  Miss.  86,  6  South. 
619;  Ball  V.  City  of  Meridian,  67  Miss.  93,  6  South.  645. 
The  board  of  railroad  assessors  did  not  have  jurisdiction  to 
determine  the  claim  of  exemption  interposed,  and  therefore 
the  facts  which  would  be  involved  in  the  determination  of 
such  exemption  (its  existence,  its  being  earned,  discharged,  or 
terminated)  have  not  been  concluded  by  their  finding.  Their 
judgment  touching  the  claim  of  exemption  is  void  because 
they  were  without  jurisdiction,  as  regards  it,  and  to  that 
extent  may  be  attacked  collaterally.  The  court  below  erred 
in  holding  the  judgment  of  the  railroad  assessors  res  adjudicata 
as  to  the  exemption  claimed.  As  to  all  other  matters  involved 
in  the  assessment  and  valuation  of  the  property,  the  judg- 
ment of  the  railroad  assessors  was  conclusive. 

,The  decree  of  the  lower  court  recites  that  certain  legal 
questions  (stating  them  specifically)  entitle  the  appellee  to  the 
relief  prayed,  and  as  **to  all  other  issues  in  the  case,  deeming 
them  unnecessary  and  immaterial,  declines  to  consider  them." 
Among  the  issues  presented  by  the  pleadings,  and  declined 
to  be  considered  by  the  court  below,  are  the  issues  of  fact  as 
to  who  built  the  road,  under  what  charter  it  was  constructed, 
and  when  constructed,  and  also  whether  or  not  the  road  could 
have  paid  a  dividend  of  8  per  cent,  on  its  capital  stock  out 
of  its  earnings  remaining  after  payment  of  its  debts  and  lia- 
bilities during  the  years  for  which  the  taxes  are  claimed.  We 
are  asked  by  the  appellee  to  consider  and  determine  those 
facts,  and  the  evidence  pertaining  thereto  which  appears  in 
the  record,  but  was  declined  to  be  considered  by  the  court 
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below,  such  declination  appearing  aCBrmatively  in  the  decree 
of  the  lower  court.  Appellants  object  to  such  evidence  being 
considered  by  this  court,  insisting  that  this  court,  having  only 
appellate  jurisdiction,  cannot  examine  or  determine  matters 
of  fact  shown  by  the  record,  affirmatively,  to  have  not  been 
acted  upon  by  the  lower  court ;  that  such  action  by  this  court 
would  be  an  exercise  of  original,  not  appellate,  jurisdiction ; 
that  this  court  should  restrict  its  revision  to  the  judgment  of 
the  lower  court,  considered  in  connection  with  those  matters 
alone  shown  by  the  record  to  have  been  the  basis  of  the 
judgment. 

The  interesting  and  important  question  presented  by  this 
contention  has  not  heretofore  been  considered  by  this  court, 
in  the  exact  aspect  as  now  presented.  It  appears  from  the 
recitals  of  the  decree  of  the  lower  court  that  the  cause  was 
heard  upon  **  bills,  answer,  exhibits,  proofs,  pleadings,  and 
record."  The  whole  case  was  submitted  for  hearing,  and  was 
therefore  subject  to  be  considered.  Ordinarily  the  presump- 
tion would  attach  that  the  case,  as  a  whole,  was  considered, 
examined,  and  acted  upon  by  the  lower  court,  and  would  be 
clearly  governed  by  the  rules  frequently  applied  by  this  court, 
holding  that  **the  appeal  brings  up  the  whole  case,  and 
presents  the  question  whether  the  decree  is  right,  in  whole  or 
in  part,  upon  the  entire  record";  but  it  is  very  ably  and 
forcibly  argued  by  counsel  for  appellants  that  as  it  affirma- 
tively appears  by  the  record  in  this  case  that  the  issues  of 
fact,  and  the  evidence  taken  and  submitted  on  those  issues, 
were  not  considered  or  acted  upon  by  the  lower  court  in  ren- 
dering the  decree,  no  presumption  of  action  by  the  lower 
court  can  be  taken,  and  therefore  any  consideration  and 
action  by  this  court  upon  such  issues  would  be  primary  and 
original,  and  not  appellate. 

Section  146,  Const.  Miss.  1890,  confers  and  defines  the  juris- 
diction of  this  court,  which  is  **such  jurisdiction  as  properly 
belongs  to  a  court  of  appeals. ' '  This  language  excludes  the 
grant  of  original  jurisdiction.  "Unius  expressio  est  alterius 
exclusio,"  except  as  the  exercise  of  jurisdiction  quasi  original 
may  properly  be  necessary  to  the  effectual  exercise  of  its 
appellate  powers.  In  recognition  of  the  probable  necessity 
of  the  exercise  of  this  implied  addition  to  the  power  expressly 
given,  the  legislature  enacted  section  4350,  Code  1892,  which 
provides  that  **the  supreme  court  may  try  and  determine  all 
issues  of  fact  which  may  arise  out  of  any  appeal  before  it,  and 
be  necessary  to  the  disposition  thereof."  This  question,  in 
its  decision,  involves  both  the  power  and  the  practice  of  this 
court.  The  power  is  conferred  alone  by  the  constitution. 
The  practice  may  be  regulated  by  legislative  enactment, 
within  the  limits  of  the  power.  Where  the  judgment  of  the 
lower  court  rests  solely  upon  the  question  of  jurisdiction,  and 
there  has  been  no  judgment  upon  the  merits,  then  in  such 
case  the  only   matter  presented  for  revision  by  this  court 
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would  be  the  action  of  the  lower  court  upon  the  question  of 
its  power  to  try.  There  would  not  have  been  any  trial  of  the 
cause  upon  its  merits,  either  as  to  the  law  or  the  facts.  The 
case  of  McDonald  v.  Smalley,  i  Pet.  620,  7  L.  Ed.  287,  re- 
ferred to  by  counsel  for  appellants,  is  a  type  of  this  class  of 
cases,  as  appears  from  the  report  of  the  case:  **The  court, 
being' advised  upon  the  subject,  directed  the  counsel  to  argue 
the  point  of  jurisdiction  only,  as  no  other  than  that  had  been 
decided  in  the  court  from  which  the  appeal  had  been  taken." 
An  appellate  court  reviews  and  revises  the  judgment  of  the 
lower  court.  If  that,  judgment  be  only  upon  the  jurisdiction, 
then  that  is  the  only  question  to  be  reviewed.  If  the  judg- 
ment of  the  lower  court  be  upon  the  merits,  or  upon  both  the 
question  of  jurisdiction  and  of  the  merits,  then  that  judgment, 
in  its  entirety,  is  to  be  reviewed  and  revised  by  the  appellate 
court.  In  the  case  at  bar  it  appears  from  the  record  that  the 
cause  was  submitted  and  heard  upon  the  ** bills,  answer,  ex- 
hibits, pleading,  evidence,  and  record,**  and  the  judgment  of 
the  lower  court  is  that  the  property  is  liable  to  the  payment 
of  the  taxes  claimed,  and  subjects  the  property  to  their  pay- 
ment. It  is  this  judgment  that  is  before  us  for  review.  The 
whole  record  is  before  us,  and  its  correctness  is  the  question 
for  our  examination.  We  have  no  law  or  rule  of  practice  re- 
quiring the  trial  judge  to  specify  the  reasons,  nor  to  segregate 
the  issues  he  deems  material,  in  rendering  his  judgment.  A 
judgment  upon  the  merits  is  based  upon  the  whole  case  as 
presented,  and  is  and  must  be  viewed  as  an  entirety.  A  case 
may  have  any  number  of  issues,  but  a  final  judgment  disposes 
of  the  whole  case,  and  of  necessity  includes  in  such  disposition 
all  issues  therein.  This  legal  result  cannot  be  afiected  or 
avoided  by  the  recitation  in  the  judgment  in  the  lower  court 
that  certain  issues  were  deemed  material  and  decisive,  and 
that  other  issues  were  deemed  by  him  to  be  immaterial  and 
irrelevant,  and  therefore  he  did  not  consider  or  decide  them. 
Thp  issues  presented  questions  of  law  and  facts.  The  decree 
of  the  lower  court  would  have  been  a  valid  and  final  determina- 
tion of  the  matters  in  controversy,  without  a  recital  of  the 
reasons  influencing  the  court  in  reaching  his  conclusions  in 
rendering  it,  or  giving  therein  his  opinion  of  either  the  law  or 
the  facts  involved.  Whether  he  reached  his  conclusions  upon 
his  view  of  the  law  or  of  the  facts,  one  or  both,  was  alike 
immaterial,  and  did  not  affect  the  finality  or  comprehensive- 
ness of  the  decree.  *' Utile  per  inutile  non  vitiatur."  We 
think  the  power  of  this  court  to  revise  the  judgment  of  the 
lower  courts  includes  every  matter  comprehended  by  the  scope 
of  the  judgment  complained  of,  and  that  is  the  proper  prac- 
tice. If  it  is  holden  that  this  court  can  only  review  such  issue 
or  issues  of  law  or  fact  as  the  court  below  considered  and  acted 
upon  in  rendering  its  judgment,  then  the  fact  of  the  considera- 
tion and  action  upon  each  issue  involved  in  the  pleadings,  by 
the  lower  court,  would  be  an  issue  before  this  court,   nee- 
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essarily  determinable  before  it  could  determine  what  por- 
tion of  the  record  would  be  reviewable.  It  might  be  that 
the  judgment  of  the  lower  court  was  upon  an  issue  deemed, 
by  this  court  to  be  immaterial,  and  for  that  cause  held 
to  be  erroneous;  yet  an  examination  of  the  whole  record 
might  disclose  material  issues,  with  evidence  showing 
that  the  judgment  of  the  lower  court,  if  rendered  upoa 
those  issues,  would  have  been  correct;  yet,  if  this  court 
is  restricted  ih  its  review  to  those  issues  only  held  by  the 
lower  court  to  have  been  material,  the  case  would  have  to  be 
remanded,  and  the  litigation  uselessly  and  unnecessarily  pro- 
tracted. In  State  v.  Cannon,  44  La.  Ani^  738,  1 1  South.  88, 
the  court  announces  on  a  rehearing  the  correct  doctrine,  in 
saying:  **The  court  below  decides  a  cause  on  whatever  point 
it  deems  material,  but  it  is  the  province  of  this  court  to  revise 
its  judgment,  not  the  grounds  upon  which  it  was  rendered. 
Its  decision  requires  us  to  examine  the  case  on  all  the  grounds 
it  presents,  if  that  be  necessary  to  a  rightful  determination  of 
the  case;  for  the  error  of  the  judge,  a  question  for  which  re- 
lief is  sought  at  our  hands,  may  be  his  failure  to  take  into  con- 
sideration an  objection  on  which  his  judgment  is  silent. 
Under  the  principle  contended  for,  there  might  be  as  many 
appeals  as  points  in  the  case,  if  he  acted  on  only  one  at  a 
time,  and  decided  erroneously.  It  has  been  the  uniform  prac- 
tice of  this  court,  as  it  is  the  real  intent  of  the  statute,  that 
the  decision  of  the  first  judge  on  the  merits  brings  up  the 
whole  case.  The  contrary  doctrine  would  be  productive  of 
intolerable  expense  and  delay.  *  *  We  are  confirmed  in  the 
correctness  of  our  conclusion  in  this  practice  by  the  terms  of 
section  4353,  Code  1892,  which  says:  **The  supreme  court 
shall  hear  and  determine  all  cases  properly  brought  before  it, 
*  *  *  and  in  case  the  judgment,  sentence,  or  decree  of  the 
court  below  be  reversed,  the  supreme  court  shall  render 
such  judgment,  sentence,  or  decree  as  the  court  below 
should  have  rendered,  unless  it  be  necessary  in  consequence 
of  its  decision,"  etc.  On  appeal  the  appellant  is  restricted 
to  an  examination  of  the  errors  contained  in  his  assign- 
ment of  errors.  No  such  restriction  rests  upon  the  appel- 
lee; the  distinction  being  ** between  a  party  seeking  to 
reverse  a  judgment,  and  a  party  resisting  the  attempt." 

It  is  urged  by  counsel  for  appellants  that  there  is  no  issue  in 
the  pleadings  to  which  the  evidence  as  to  what  company  con- 
structed the  road  would  be  referable,  in  determining  the 
claim  of  exemption.  The  gravamen  of  the  bill  is  the  con- 
struction of  the  road,  its  liability  to  taxation,  its  having 
escaped  taxation  for  the  years  named,  by  reason  of  not  being 
assessed,  and  its  assessment  by  the  railroad  commissioners. 
The  answer  of  defendants  admits  the  construction  of  the  road 
and  its  assessment  by  the  railroad  commissioners,  but  denies 
its  liability  to  taxation,  and  avers  that  by  reason  of  the  road 
having  been  constructed  by  railroad  companies  having  charters 
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containing  exemptions,  or  the  right  to  appropriate  the  taxes 
accruing  on  the  property  to  debts  incurred  in  its  construction 
until  the  earnings  of  the  road  would  enable  them  to  pay  a. 
dividend  of  8  per  cent,  on  the  capital  stock,  after  paying  its 
debts  and  liabilities  the  property  was  not  liable  to  the  taxes 
assessed ;  that  the  road  had  never  been  able  to  pay  said  divi- 
dend out  of  its  earnings;  and  that  the  commutation  or  priv- 
ilege tax  authorized  by  law  in  lieu  of  the  ad  valorem  taxes 
had  been  paid  for  the  years  named  by  the  company,  shown  by 
affidavits  filed  with  the  sheriffs  of  the  several  counties  in 
which  the  road  was  located,  and  obtaining  their  receipts 
therefor.  The  defenses  are  affirmative,  and,  to  be  effectual, 
must  be  established  by  proof.  Matters  of  defense,  averred  in 
an  answer,  not  responsive  to  the  allegations  of  the  bill,  are  at 
issue  without  replication.  No  replication  to  an  answer  is 
required  in  chancery.     Section  540,  Code  1892. 

It  is  suggested  that  an  examination  of  the  evidence  is 
unnecessary,  unless  this  court  should  first  decide  that  the 
•chancellor  erred  either  on  the  point  of  estoppel,  or  on  the 
point  of  violation  of  the  fourteenth  amendment  to  the  consti- 
tution of  the  United  States.  The  fact  of  the  construction  of 
the  road  by  the  Louisville,  New  Orleans  &  Texas  Railroad 
Company,  or  its  constituent  companies  or  company,  having 
under  its  or  their  charters  exemption  or  right  of  appropriation 
of  taxes,  is  a  fact  necessary  to  be  considered,  preliminary  to 
an  application  of  the  legal  principles  contended  for  by  appel- 
lants. If  the  fact  be  that  the  road  was  constructed  by  a  com- 
pany or  companies  having  no  exemption  or  right  of  appro- 
priation in  their  charters,  then  no  claim  of  exemption  could 
arise,  nor  estoppel  be  asserted. 

The  legal  principles  involved  in  this  case  are  not  res 
adjudicata  by  reason  of  any  former  adjudication  of  this  court. 
While  the  parties  are  the  same,  and  the  subject-matter  the 
same,  yet  the  cause  of  action  is  wholly  different.  In  the  case 
at  bar  the  cause  of  action  is  the  taxes  for  the  years  1886  to 
1891,  inclusive,  and  they  are  entirely  separate  and  distinct 
from  the  taxes  of  other  years.  Some  of  the  same  legal  ques- 
tions involved  here  were  presented  and  decided  by  this  court 
in  cases  between  the  same  parties,  and  invite  the  application 
of  the  principles  of  stare  decisis,  but  are  not  res  adjudicata. 
^^  Miss.  265-266,  24  South.  200,  317,  28  South.  956.  The 
contention  here  rests  mainly  upon  section  21  of  the  charter  of 
the  Mobile  &  Northern  Railroad  Company  (Laws  1870,  p. 
268),  incorporated  into  the  charters  of  the  Memphis  &  Vicks- 
burg  Railroad  Company  (Laws  1870,  pp.  316-326),  the  Mis- 
sissippi Valley  &  Ship  Island  Railroad  Company  (Laws  1871, 
p.  237,  and  Laws  1873,  p.  562),  the  Natchez,  Jackson  & 
Columbus  Railroad  Company  (Laws  1870,  p.  327),  the  act 
authorizing  consolidation  of  the  Memphis  &  Vicksburg  Rail- 
road Company  and  the  Mississippi  Valley  &  Ship  Island  Rail- 
road Company  (Laws  1882,    p.  loii),  and  the  act  amendatory 
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thereof  (Laws  1884,  p.  936),  and  acts  of  the  legislature  aflFect- 
ing  same,  by  express  reference  or  necessary  implication. 
Section  21,  supra,  granted  to  the  various  roads  above  named 
*  the  right  to  appropriate  the  taxes  annually  accruing  thereon 
to  the  debts  incurred  by  them,  prospectively,  in  the  con- 
struction of  the  road,  or  for  money  borrowed  by  the  company, 
upon  lands  or  otherwise,  to  be  used  in  constructing  the  road. 
This  right  of  appropriation  was  to  continue  for  30  years,  un- 
less the  earnings  of  the  road  (annual)  would  enable  the  road  to 
pay  a  dividend  on  its  capital  stock  of  8  percent.,  after  paying 
its  debts  and  liabilities.  This  appropriation  by  the  company 
was  to  be  evidenced  by  an  affidavit  made  by  the  president  or 
cashier  of  the  road,  filed  with  the  sheriff  of  the  various  counties 
traversed  by  the  road,  upon  the  fihng  of  which  affidavit  the 
sheriff  was  to  execute  a  receipt  in  full  for  said  taxes  for  the 
year.  Laws  1870,  p.  268.  If  the  legislature,  in  enacting  sec- 
tion 21,  supra,  exceeded  the  authority  granted  them  by  the 
constitution  of  Mississippi,  or  were  acting  in  contravention 
of  the  provisions  of  the  constitution,  then  their  act  was  void, 
and  could  not  confer  rights  upon  any  one.  This  question 
was  presented  thoroughly,  and  ably  discussed,  exhaustively 
considered,  and  decided  by  this  court,  in  the  case  of  Railroad 
Co.  V.  Adams,  reported  in  77  Miss.  194,  24  South.  200,  317, 
28  South.  956  et  seq. ;  and  it  was  there  held  that  such  attempt 
by  the  legislature  to  confer  a  special  exemption  upon  a 
special  person  or  corporation  would  be  in  violation  of  sec- 
tion 13,  art.  12,  of  the  constitution  of  Mississippi  of  1869, 
and  therefore  void.  A  careful  examination  of  the  question 
there  decided  confirms  us  in  the  correctness  of  the  conclusion 
then  reached,  and  we  adhere  to  and  confirm  the  same.  By 
the  constitution,  taxes  are  imposed  upon  all  property  alike, 
owned  by  either  individuals  or  corporations,  and  special 
exemptions  to  the  one  or  the  other  were  forbidden  by  the 
organic  law. 

The  distinguished  counsel  for  appellant  very  ably  and 
forcibly  argues  that  even  if  the  alleged  exemption  or  appro- 
priation of  taxes  made  by  said  section  21  was  void  ab  initio 
by  reason  of  the  constitution  of  Mississippi  of  1869  being 
mandatory,  or,  if  not  so  void,  was  repealed  by  subsequent 
statutes  enacted  by  the  legislature,  yet  the  appellants  being 
a  new  company,  coming  into  existence  in  October,  1892,  and 
making  large  investments  in  the  property  of  the  Louisville, 
New  Orleans  &  Texas  Railroad  Company,  which  includes  the 
Natchez,  Jackson  &  Columbus  Railroad  property,  at  a  time 
when  the  alleged  exemptions  or  appropriations  of  taxes  were 
recognized  as  valid  by  the  legislative,  executive,  and  judicial 
departments  of  the  state,  there  being  at  the  time  of  the  pur- 
chase of  said  property  by  appellants  no  claim  of  taxes  upon 
said  property  by  the  state,  nor  had  been  such  claim  or  lien 
upon  the  property  for  taxes  delinquent  for  past  years,  and  that 
appellants  were  not  the  owners  of  the  property  during    the 
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time  for  which  said  taxes  are  said  to  be  delinquent  and  ac- 
crued thereon,  therefore,  as  to  said  claim  for  taxes,  they  are 
innocent  purchasers  for  a  valuable  consideration,  without  no- 
tice of  any  claim  for  taxes  thereon  by  the  state;  that  they  pur- 
chased said  property,  incurred  liabilities,  and  acquired  rights 
on  the  faith  of  the  status  then  existing  by  reason  of  such  rec- 
ognition by  the  departments  of  the  state,  and  expressly  on 
the  faith  that  there  werp  no  outstanding  taxes  resting  on  said 
property ;  and  that  the  state  was  therefore  now  estopped  from 
collecting  taxes  upon  said  property  for  said  years.  This  con- 
tention presents  an  exceedingly  interesting  and  important 
question, — important  to  the  state  and  the  citizen  alike, — and 
it  has  received  our  careful  consideration.  The  power  of  the 
legislature,  within  constitutional  limits,  to  levy  taxes  for  the 
support  of  the  government,  and  to  provide  means  for  their 
collection,  is  limited  only  by  the  necessity  of  the  occasion; 
and  it  is  their  duty,  under  constitutional  direction,  to  see  that 
all  property  of  every  person,  natural  and  artificial,  shall  bear 
its  just  and  equal  proportion  of  the  burdens  of  government. 
If  any  property  liable  under  existing  law  to  taxation  has  es- 
caped taxation,  it  was  the  duty  of  the  legislature  to  remedy 
the  evil  by  providing  means  for  its  assessment  and  collection, 
else  property  that  had  been  assessed  and  paid  on  would  be 
bearing  an  unequal,  and  therefore  an  unjust,  proportion  of  the 
public  burden.  No  one  can  justly  complain  when  his  property 
is  made  to  contribute  its  just  and  equal  proportion,  accord- 
ing to  its  value,  toward  the  burden  of  government.  Each 
person  enjoys  the  privileges  and  receives  the  protection  and 
the  benefits  resultant  from  the  government,  and  the  duty  rests 
alike  upon  each  to  contribute  in  proportion  to  his  ability  to 
its  maintenance.  If  property  is  liable  to  taxation,  and  has 
escaped  bearing  its  part  of  the  burden  from  any  cause,  it  is 
the  essence  of  justice  that  such  property  shall  be  made  to  con- 
tribute its  proportion  to  the  general  fund  necessary  to  the 
maintenance  of  the  government.  That  property  shall  be  lia- 
ble in  specie  to  the  tax  upon  itself  is  eminently  just  and  in- 
dispensable, and  forms  the  basis  of  our  system  of  taxation. 
The  constitutional  provisions  that  **all  property  shall  be  taxed 
in  proportion  to  its  value**  (section  20,  art.  12,  Const.  Miss. 
1869,  and  section  13,  art.  12,  Id.)  that  *' the  property  of  all 
corporations  for  pecuniary  profit  shall  be  subject  to  taxation 
the  same  as  that  of  individuals,"  were  declarations  of  the  pub- 
lic will,  self-imposing,  leaving  to  the  legislature  only  the  duty 
of  providing  the  means  for  collection  of  that  which  the  con- 
stitution had  imposed.  Except  as  may  be  authorized  by  the 
constitution,  the  legislature  has  no  power  to  relieve  the  prop- 
erty of  the  burden  of  taxation  thus  imposed  by  the  will  the 
whole  people,  and  any  efforts  on  the  part  of  the  legislature  to 
create  exemptions  or  grant  rights  of  appropriations  of  taxes 
contrary  to  the  provisions  of  the  constitution  are  void,  and 
no  rights  can  be  predicated  on  such  enactments,  where  special 
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exemptions  to  special  persons  or  corporations  are  attempted 
Unless  the  legislature  provides  the  means  for  the  assessment 
and  collection  of  taxes,  they  remain  uncollected,  but  such  fail- 
ure in  no  wise  relieves  the  property  from  the  burden  imposed  by 
the  constitution.  It  still  remains  subject  to  the  tax,  and  upon 
the  discovery  of  such  failure  it  is  the  duty  of  the  legislature  to 
remedy  the  omission  by  providing  means  for  the  assessment 
and  collection  of  the  tax  so  omitted.  Its  power  to  provide 
such  means  is  coextensive  with  its  duty.  This  power  and  its 
consequent  duty  are  highly  salutary  and  indispensable,  and 
cannot  be  avoided  in  its  exercise  because  in  some  instances 
the  property  has  changed  ownership,  and  for  that  reason 
individual  hardship  may  result.  The  burden  was  upon  the 
property,  by  the  highest  law  of  the  land,  and  followed  it  into 
whosoever's  hands  it  may  go.  See  Tallman  v.  City  of  Janes^ 
ville,  1 7  Wis.  76;  Cross  v.  City  of  Milwaukee,  19  Wis.  509;  State 
V.  Fullerton,  143  Mo.  685,  44  S.  W.  741 ;  Canal  Co.  v.  Conner. 
50  Pa.  399;  Railroad  Co.  v.  Dennis,  116  U.  S.  665,  6  Sup.  Ct. 
625,  29  L  Ed.  770;  Houston  &  T.  Cent.  R.  Co.  v.  Texas, 
177  U.  S.  66,  20  Sup.  Ct.  545,  44  L.  Ed.  673.  Assessment  of 
back  taxes,  where  the  property  has  changed  owners,  does  not 
violate  any  constitutional  right  guarantied  by  either  the  state 
or  United  States  constitutions.  See  Winona  &  St.  P.  Land 
Co.  V.  Minnesota,  159  U.  S.  526,  16  Sup.  Ct.  83,  40  L.  Ed. 
247;  Weyerhaueser  V.  Same,  176  U.  S.  550,  20  Sup.  Ct  485, 
44  L.  Ed.  583;  Railroad  Co.  v.  Reynolds,  183  U.  S.  475,  22 
Sup.  Ct.  176,  46  L.  Ed.  283;  United  States  Trust  Co.  v.  New 
Mexico,  183  U.  S.  539,  22  Sup.  Ct.  172,  46  L.  Ed.  315,  14  Am. 
&  Eng.  R.  Cas.,  N.  S.,  811.  When-  the  legislature,  in  the  exer- 
cise of  its  constitutional  powers,  has  provided  for  the  assess- 
ment and  collection  of  back  taxes  upon  property,  and  has  made 
no  provision  for  excepting  from  its  operation  property  the 
ownership  of  which  has  changed  since  the  default  occurred,  this 
court  cannot  ingraft  exceptions  upon  such  statute.  Courts  can 
only  decide  what  is  the  law,  as  declared  by  the  constitution  or 
enacted  by  the  legrislature.  The  application  of  the  law  cannot 
vary,  however  meritorious  the  particular  case  may  appear. 
The  property  in  controversy  here  is  liable  for  the  taxes  for  the 
years  claimed,  unless  relieved  therefrom  by  the  operation  of 
the  rule  of  property  as  it  existed  at  the  time  the  appellants 
became  owners  of  it, — so  operating  as  to  create  an  estoppel 
upon  the  state.  A  **rule  of  property"  is  a  "settled  legal  prin- 
ciple governing  the  ownership  and  devolution  of  property.** 
This  principle  can  be  settled  only  by  the  supreme  court  of  the 
state,  and  its  utterances,  in  cases  pending  before  it  involving 
the  title  to  property,  construing  statutes  or  constitutional 
provisions,  have  the  effect  of  establishing  a  rule  of  property  to 
the  extent  only  that  the  particular  statute  or  constitutional 
Provision  was  in  that  case  involved,  or  necessarily  considered 
ad  determined  by  the  court  in  the  case  then  pending;, before 
;  and  such  rule  of  property,  when  so  established,  becomes 
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and  remains  the  settled  legal  principle  governing  the  acquisi- 
tion and  title  to  property,  to  which  construction  is  applicable, 
so  long  as  such  decision  remains  unreversed  by  the  supreme 
court  giving  such  construction.  If  such  construction  is  given 
upon  an  issue  directly  involved  in  the  case,  or  necessarily  con- 
sidered, and  necessitates  the  application  of  the  judicial  mind 
to  the  precise  question,  then  immediately  the  rule  of  prop)erty 
-established  thereby  becomes  the  law  for  similar  cases,  and  is 
upheld  and  continued  in  the  future  by  the  doctrine  of  stare  deci- 
sis. The  acquiring  of  the  ownership  of  property  is  always 
accompanied  with  the  vesting  of  rights  under  and  pursuant  to 
the  then  existing  law  as  declared  by  the  supreme  court  of  the 
state.  This  law  so  declared  remains  a  rule  of  property  until 
that  law  shall  be  changed  by  the  state  supreme  court  overrul- 
ing or  modifying  such  prior  decision,  in  which  case  the  rule  of 
property  would  be  changed  to  correspond  with  the  latest 
utterance  of  the  supreme  court  upon  the  subject.  This 
change  in  the  rule  of  property  would  only  affect  transactions 
occurring  subsequent  to  such  change  in  thedecisin  of  the  state 
supreme  court.  As  to  all  transactions  affecting  the  ownership 
or  devolution  of  property,  occurring  prior  to  such  change  in 
the  rule,  they  would  be  controlled  by  the  rule  of  property 
•existing  at  the  time  of  their  occurrence.  All  rights  of  prop- 
erty must  be  governed  and  protected  by  the  laws  existing,  and 
as  they  existed,  at  the  time  of  the  vesting  of  the  right.  This 
principle,  so  manifestly  in  accordance  with  the  plainest  prin- 
ciples of  justice,  receives  our  fullest  approval,  and  will  be  ap- 
plied in  all  cases  coming  within  its  scope.  It  is  binding,  in 
proper  cases,  upon,  the  state  as  upon  the  individual.  The 
state  has  not  one  law  for  the  citizen,  and  a  different  applica- 
tion of  it  to  itself.  It  has  received  the  sanction  of  the  highest 
•court  of  the  land  in  many  cases.  In  Gelpcke  v.  City  of 
Dubuque,  i  Wall.  206,  17  L.  Ed.  520,  the  supreme  court  of 
the  United  States  say:  **The  sound  and  true  rule  is  that  if  the 
-contract,  when  made,  was  valid  by  the  law  of  the  state  as  then 
expounded  by  all  departments  of  the  government,  and  ad- 
ministered in  its  courts  of  justice,  its  validity  and  obligation 
-cannot  be  impaired  by  any  subsequent  action  of  legislation, 
or  decision  of  its  courts  altering  the  CQnstruction  of  the  law. 
The  same  rule  applies  where  there  is  a  change  of  judicial 
decision  as  to  the  constitutional  power  of  the  legislature  to 
-enact  the  law."  The  constitutional  barrier  to  legislation 
impairing  the  obligation  of  contracts  applies  also  to  decisions 
altering  the  law,  as  previously  expounded,  so  as  to  affect  the 
obligations  of  existing  contracts  made  on  the  faith  of  the  ear- 
lier adjudications.  See,  also,  Olcott  v.  Supervisors,  16  Wall. 
»689,  21  L.  Ed.  382;  Douglass  v.  Pike  Co.,  loi  U.  S.  677,  25 
L.  Ed.  968;  South.  St.  Const.  §  319. 

We  have  carefully  examined  all  the  decisions  of  this  court 
in  which  section  21  of  the  Mobile  &  Northwestern  Railroad 
•Company  charter,  ubi  supra,  was  involved,  and  are  confirmed 
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in  the  correctness  of  the  conclusion  reached  by  this  court  in 
their   examinations  of  them  in  the  case  of   Railroad   Co.    v. 
Adams,  77  Miss.  194,  24  South.  200,  317,  28  South.  956,  that  in 
none  of  them,  prior  to  that  case,  was  the  constitutionality  of 
said  section  presented  or  decided. 

The  able  counsel  for  appellant,  in  responding  to  the  questions 
submitted  or  reargument  at  this  term,  viz. :  **(a)  Was  the  pre- 
cise point    whether  the  twenty-first  section  of  the  Mobile  & 
Northwestern   charter  violated  the  constitution  of  1869  ever 
raised  by  the  pleadings,  and  expressly  decided  by  this  court, 
prior  to  the  decision  in  Railroad  Co.  v.  Adams,  77  Miss.  194^ 
24  South.  200,  317,  28  South.  956.^     (b)  If  not  so  expressly  pre- 
sented by  the  pleadings  and  expressly  decided  by  this  court, 
was  there  ever  a  decision  by  this  court  prior  to  Railroad  Co.  v. 
Adams,  77  Miss.  194,  24  South.  200,  317,  28  South.  956,  which 
decision  could  not  have  been  rendered  without  this  court  havings 
held  that  said  twenty-first  section  did  not  violate  the  constitu- 
tion of  1869,  and  in  which,   therefore,   the  decision  that  said 
twenty-first  section  did  not  violate  the  constitution  of    1869 
was  necessarily  made.?'* — admits  there  was   no   decision    ex- 
pressly made,  but  insists  that  the  question  was  necessarily  in- 
volved both  in  the  pleadings  and   decision  of    the   following 
named  cases,  viz.:  Mississippi    Mills  v.    Cook,  56  Miss.    40? 
McCuUoch  V.  Stone,  64  Miss.  378,  8  South.  236;  Railroad  Co. 
V.  Thomas,  65  Miss.  553,  5  South.  108;  Railway  Co.  v.  Taylor, 
68  Miss.  361,  8  South.  675.     The  principle  settled  by  the  Mis- 
sissippi Mills  Case  is  not  applicable  to  the  case  at  bar.     That 
case  decided  nothing  save  that  the  general  exemption  granted 
by   the  act  of    1873  was  repealable,    and  was  repealed  by  the 
act  of  1877.     The  constitutionality  of  the  grant  of  exemption 
involved    therein,    which   was  general,    not  special,  was  not 
argued   or  considered   by   the  court,  but  seems  to  have  been 
conceded;  and  the  whole  contention  then  hinged  upon  the  re- 
pealability  of  the  statute,  not  its  constitutionality.     See  Rail- 
road Co.  V.  Adams,  77  Miss.  194,  24  South.  200,  317,  28  South. 
956.     And  in  addition  to  that  the  act  of  1873.  amendatory  of 
the  act  of  1872,  under  the  provisions  of  which  the  Mississippi 
Mills  claimed   exemption,  was   not  an  act  granting  a  special 
exemption  to  a  special  corporation,  but  only  sought  to  extend 
the  provisions  of  a  general  law  to  a  corporation  which,  being  in 
operation   at    the   time   the   general  law  was  passed,  was  at 
that  time  not  within  its  provisions;  but,  the  buildings  and  ma- 
chinery of  the  Mississippi  Mills  having  been  destroyed  by  fire 
after  the  passage  of  the  act  of   1872,  its  subsequent  building 
and   operation  brought  it  within  the  terms  of  the  act  of  1872, 
as  well  as  its  intention.     McCuUoch  v.  Stone  •  was  an    action 
of  mandamus  to  compel  the  auditor  to  make  deed  to  lands  held 
by  the  state  for  delinquent  taxes.     These  lands  were  outlying 
lands  owned  by  the  Memphis  &   Vicksburg    Railroad    Com- 
pany, which  had  been  released  to  the  company  by  the  auditor 
because  of  the  provisions  of  the  act  of  1884  (Laws  1884,  p^ 
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29),  without  requiring  the  payment  of  the  taxes.  Incidentally 
the  twenty-first  section,  ubi  supra,  was  referred  to,  and  the 
court  held  that  it  found  nothing  in  the  terms  of  the  act  which 
would  include  outlying  lands  in  the  exemption,  and  held  the 
deed  of  the  auditor,  therefore,  void.  The  constitutionality  of 
section  21  was  not  necessary  to  be  considered,  and  was  not 
mentioned  or  decided  by  the  court.  Railway  Co.  v.  Thomas 
involved  only  the  construction  of  the  terms  of  the  charter  as 
to  when  the  exemption  therein  claimed  would  begin.  The 
constitutionality  of  the  exemption  was  not  considered  or  de- 
cided. In  Railway  Co.  v.  Taylor,  68  Miss.  361,  8  South.  675, 
the  point  involved  was  the  liability  to  taxation  of  a  short  spur 
track,  limiles  in  extent,  and  a  steam  digger,  for  the  year 
1887,  under  said  section  21,  and  involved  the  construction  of 
said  section  21,  supra.  Some  confusion  exists  in  references 
therein  made,  the  exception  therein  named  being  referred  to 
as  being  contained  in  the  charter  of  the  Mississippi  Valley  & 
Ship  Island  Railroad.  The  charter  of  the  Mississippi  Valley 
&  Ship  Island  Railroad,  while  owned  by  the  projectors  of  the 
Louisville,  New  Orleans  &  Texas  Railroad,  did  not  enter  into 
the  consolidation  of  the  various  companies  by  which  said  road 
came  into  existence,  but  the  said  charter  contained  the  iden- 
tical section  21,  supra,  which  is  contained  in  the  charter  of 
the  Memphis  &  Vicksburg  Railroad  Company,  one  of  the 
constituent  companies  entering  into  said  consolidation.  The 
court  held  that  the  consolidated  road  was  the  recipient  of  said 
exemption  or  contract  of  appropriation  by  chapter  555,  Acts 
1882,  but  this  case  was  not  decided  until  January  26,  1891,  and 
in  it  the  constitutionality  of  the  alleged  contract  of  appropria- 
tion was  not  involved  or  decided,  nor  was  the  constitutionality 
of  said  act  of  exemption  necessarily  involved.  In  none  of  the 
cases,  except  the  Taylor  Case,  were  the  terms  of  section  21, 
supra,  necessarily  involved  in  the  rendering  of  the  decision, 
because  in  each  case  it  was  the  question  of  outlying  lands,  not 
included  in  the  terms  of  the  section  involved.  In  the  Taylor 
Case  the  section  was  involved,  and  its  terms  held  to  include 
the  case  presented,  but  its  constitutionality  was  never  involved 
or  decided.  The  question  of  stare  decisis,  and  its  consequent 
effects,  can  only  be  invoked  as  to  the  questions  directly  in- 
volved and  expressly  decided,  or  which  were  necessarily 
considered  and  determined  by  the  court,  and  without  such  con- 
sideration and  determination  the  decision  could  not  have  been 
rendered.  In  none  of  the  cases  decided  by  this  court  prior  to 
the  decision  of  Railroad  Co.  v.  Adams,  77  Miss.  194,  24  South. 
200,  317,  28  South.  956,  was  the  constitutionality  of  said  sec- 
tion 21  drawn  in  question.  It  is  well  said  by  the  supreme 
court  of  the  United  States  in  the  case  of  Boyd  v.  Alabama. 
94  U.  S.  645,  24  L.  Ed.  302:  **Courts  seldom  undertake  in 
any  case  to  pass  upon  the  validity  of  legislation  where  the 
question  is  not  made  by  the  parties.  Their  habit  is  to  meet 
questions  of  that  kind  when  they  are  raised,  but  not  to  antici- 
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state.  We  hold  the  doctrine  to  be  sound  and  firmly  estabn 
lished  by  the  decisions  of  the  supreme  court  of  the  United 
States,  and  enunciated  by  many  eminent  text-writers,  that 
rights  of  property  and  the  benefits  of  investments  acquired 
by  contract  in  reliance  upon  a  statute  as  construed  by  the 
supreme  court  of  the  state,  and  which  were  valid  contracts: 
under  the  statute  as  thus  interpreted  when  the  contracts  or 
investments  were  made,  cannot  be  annulled  or  devested  by 
subsequent  decisions  of  the  same  court  overruling  the  former 
decisions.'* 

We  have  quoted  this  expression  of  the  principle  at  length, 
that  we  might  express  our  concurrence  in  it,  and  we  have 
carefully  re-examined  the  previous  decision  of  this  court,  to 
ascertain  if  it  could  be  applied  in  the  case  at  bar.  But  as 
before  stated,  in  no  decision  prior  to  Railroad  Co.  v.  Adams, 
77  Miss.  194,  24  South.  200,  317,  28  South.  956,  was  the  con-. 
stitutionality  or  the  unconstitutionality  of  said  section  21, 
supra,  ** interpreted  or  promulgated'*  by  this  court,  nor  in  any 
of  them  was  the  construction  of  said  section  necessarily  in- 
volved, until  the  Taylor  Case,  in  1891 ;  and  this  case  only 
interpreted  the  meaning  of  the  section,  not  its  constitutional 
validity.  The  decision  of  the  Taylor  Case  occurred  in  1891, 
subsequent  to  the  acquisition  of  the  property  by  the  appel- 
lants, and  could  not,  therefore,  be  the  basis  of  any  invest- 
ment by  them,  nor  in  any  sense  become  a  rule  of  property  for 
prior  transactions.  In  such  case  no  room  exists  for  pre- 
sumptions. Manifestly  no  rule  of  property  existed  which 
could  operate  as  an  estoppel  against  the  state  in  this  suit. 
Railroad  Co.  v.  Adams,  77  Miss.  282,  24  South.  200,  317,  28 
South.  956;  Keokuk  &  W.  R.  Co.  v.  Missouri,  152  U.  S.  304, 
14  Sup.  Ct.  592,  38  L.  Ed.  450. 

Are  the  appellants  in  an  attitude  authorizing  them  to  invoke 
the  principle  of  estoppel.?  Looking  to  the  facts  shown  by  the 
record,  briefly  stated,  the  following  conclusions  appear:  That 
portion  of  the  railroad  designated  as  the  **Main  Line,"  ex- 
tending from  the  Louisiana  line  (state),  on  the  south,  to  the 
state  line  of  Tennessee,  on  the  north,  was  constructed  by  the 
owners  of  the  charters  of  the  Memphis  &  Vicksburg  Railroad 
Company  and  the  New  Orleans,  Baton  Rouge,  Vicksburg  & 
Memphis  Railroad  Company.  The  same  parties  also  owned 
the  charter  of  the  Mississippi  Valley  &  Ship  Island  Railroad 
Company,  but  as  the  last-named  company  did  not  enter  into 
the  consolidation,  and  as  appellants  disclaim  any  right 
asserted  by  them  in  pleadings  founded  upon  its  charter,  its 
consideration  is  thereby  eliminated,  and  only  the  first  two 
named  charters  will  be  considered.  Th*e  property  was  acquired 
by  the  Yazoo  &  Mississippi  Valley  Railroad  Company  in 
October,  1892,  by  consolidation  with  the  Louisville,  New 
.Orleans  &  Texas  Railroad  Company.  The  Louisville,  New 
Orleans  &  Texas  Railroad  Company  was  formed  on  the  12th 
day  of  August,  1884,  by  the  consoHdation  of  the  Memphis  & 
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Vicksburg  Railroad  Company  and  the  New  Orleans,  Baton 
Rouge,  Vicksburg  &  Memphis  Railroad  Company  with  other 
companies  not  connected  with  this  investigation,  they  not 
being  Mississippi  companies.  The  Memphis  &  Vicksburg 
charter  authorized  the  construction  of  a  line  of  railroad  from 
Vicksburg,  in  Warren  county,  Miss.,  northward  to  the  Ten- 
nessee state  line,  and  contained  in  its  charter  section  21,  ubi 
supra,  authorizing  appropriation  of  taxes  to  debts  incurred  in 
its  construction.  The  New  Orleans,  Baton  Rouge,  Vicksburg 
&  Memphis  charter  authorized  the  construction  of  a  line  of 
railroad  from  the  Louisiana  state  line,  on  the  south,  to  the 
Tennessee  state  line,  on  the  north,  towards  the  cities  of  New 
Orleans,  La.,  and  Memphis,  Tenn.,  respectively,  but  did  not 
contain  any  authority  to  appropriate  taxes  to  its  debts.  The 
formation  of  the  Louisville,  New  Orleans  &  Texas  Railroad 
Company  occurred  by  consolidation  as  aforesaid  on  12th  of 
August,  1884;  the  main  line  being  at  that  time  about  com- 
pleted for  the  running  of  through  trains  from  Memphis  to 
New  Orleans,  the  first  train  running  through  being  in  October, 
1884.  The  consolidation  resulting  in  the  formation  of  the 
Louisville,  New  Orleans  &  Texas  Railroad  Company  was 
under  and  pursuant  to  the  act  of  the  legislature  (Laws  1882, 
p.  ion),  and  act  amendatory  thereof  (Laws  1884,  p.  936), 
both  of  which  contained  section  21,  ubi  supra.  In  the  early 
part  of  the  year  1882,  R.  T.  Wilson  &  Co.  became  the  owners 
of  the  charter  of  the  Memphis  &  Vicksburg  Company  and  in 
the  summer  of  1882  the  same  firm  became  the  owners  of  the 
charter  of  the  New  Orleans,  Baton  Rouge,  Vicksburg  &  Mem- 
phis Company,  and  the  last  company  organized  in  August, 
1882.  In  May,  1882,  R.  T.  Wilson  &  Co.  established  an  office 
in  Vicksburg,  Miss.,  and  began  the  construction  of  the  road. 
Shortly  afterward  Mr.  C.  F.  Huntingdon  became  interested  in 
the  enterprise,  and  R.  T.  Wilson  &  Co.  and  C.  F.  Huntingdon 
organized  the  Financial  Improvement  Company.  On  Decem- 
ber 20,  1882,  the  owners  of  the  charters  contracted  with  the 
Financial  Improvement  Company,  in  the  name  of  the  New 
Orleans,  Baton  Rouge,  Vicksburg  &  Memphis  Railroad  Com- 
pany, to  construct  the  line  of  road  from  the  Louisiana  state 
line,  on  the  south,  to  the  Tennessee  state  line,  on  the  north, 
and  on  same  day  contracted  in  the  name  of  the  Memphis  & 
Vicksburg  Railroad  Company  with  W.  M.  Johnson,  a  member 
of  the  firm  of  R.  T.  Wilson  &  Co.,  to  construct  a  line  of  road 
from  Vicksburg,  Miss.,  north  to  the  Tennessee  state  line. 
This  contract  was  assigned  on  same  day  to  the  Mississippi 
Valley  Construction  Company,  who  subsequently  assigned  the 
same  to  the  Financial  Improvement  Company.  Practically, 
the  line  was  constructed  through  the  entire  state  of  Mississippi 
by  the  Financial  Improvement  Company  under  its  original 
contract  for  the  entire  line,  and  from  Vicksburg  north  under 
its  individual  contract  for  that  portion  of  the  road,  as  well  as 
assignee  of  the  contract  of  W.  M.  Johnson  for  same  portion 
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of  road.  No  contract  appears  in  the  record  for  that  portion 
of  the  lifte  south  from  Vicksburg  to  the  Louisiana  state  line, 
except  one  made  by  the  New  Orleans,  Baton  Rouge,  Vicks- 
burg &  Memphis  Railroad  Company;  and,  as  this  company 
had  no  charter  provision  authorizing  the,  appropriation  of 
taxes,  manifestly,  as  to  that  part  of  the  line,  no  basis  for 
claim  of  the  road  having  been  constructed  by  a  road  claiming 
charter  exemption  could  exist.  The  entire  line  seems  to  have 
been  constructed  as  a  single  business  enterprise,  with  Vicks- 
burg as  a  central  ofl&ce.  No  intent  appears  to  have  existed  in 
the  minds  of  the  owners  of  both  charters  to  restrict  the  build- 
ing of  any  portion  of  the  line  specially  to  either  charter,  but 
rather  to  build  the  whole  as  a  unified  line, — a  continuous 
enterprise  under  the  authority  of  both  charters.  The  deeds 
to  the  right  of  way,  accounts  for  construction  for  purchase 
of  material,  and  all  expenses  connected  therewith,  are  made 
out  and  paid  in  the  name  of  either  company  indiscriminately, 
and  so  inextricably  intermingled  that  it  is  an  impossibility  to 
locate  any  part  of  the  line  as  having  been  constructed  solely 
by  either  one  of  the  companies ;  some  of  the  deeds  to  right  of 
way  and  some  accounts  being  made  in  the  name  of  the 
Louisville,  New  Orleans  &  Texas  Railroad  Company  some 
time  prior  to  that  road  coming  into  existence.  The  reason  of 
this  failure  to  have  and  keep  separate  accounts  during  the 
time  the  road  was  being  constructed  is  shown  by  the  testi- 
mony of  R.  T.  Wilson,  who  was  the  president  of  the  con- 
stituent companies  at  that  time,  and  who  was  president  of  the 
New  Orleans  &  Texas  Railroad  Company  after  its  organiza- 
tion, who  says:  **Itwas  the  purpose  of  the  parties  to  con- 
solidate under  the  act  of  March  3,  1882,  as  soon  as  found 
practicable  and  expedient  to  do  so.  From  the  first,  the  enter- 
prise was  carried  on  as  a  single  business  enterprise, —  a 
unified  railroad — under  inducements  and  solely  in  reliance 
upon  the  provisions  of  said  act.  The  road  was  built  under 
the  charters  of  the  Memphis  &  Vicksburg  and  the  New  Orleans, 
Baton  Rouge,  Vicksburg  &  Memphis  Railroads,  in  Missis- 
sippi." Thus  it  appears  that  no  portion  of  the  road  was  built 
alone  by  the  contract  with  and  from  the  Memphis  &  Vicks- 
burg Company,  and  therefore  the  provisions  of  section  21, 
supra,  contained  in  that  charter,  cannot  be  considered  as  any 
basis  of  a  claim   for  exemption  thereunder. 

The  only  basis  remaining  to  be  considered,  upon  which  the 
appellants'  claim  for  exemption  can  rest,  is  the  act  of  March 
3,  1882,  and  the  act  of  1884,  supra,  amendatory  thereof, 
authorizing  consolidation,  and  which  contained  section  21, 
ubi  supra,  applicable  by  its  terms  alone  to  the  consolidated 
company  when  organized  thereunder.  The  Louisville,  New 
Orleans  &  Texas  Railroad  Company,  until  and  as  the  result  of 
the  consolidation  of  its  constituent  companies,  did  not  exist, 
at  which  time  the  constituent  companies,  as  such,  ceased  to 
exist,  and  the  new  company  came  into  existence.     This  con- 
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solidation  occurred  when  the  main  line  was   practically  com— 
pleted,  and,  as  the  alleged  right  of  appropriation  of  taxes  was 
prospective  in   its  proposed   effects,  clearly  it  could  not  act 
retroactively,  by  applying  to  a  road  previously  built.     As  ta 
the  branch  lines  extended  by  the  Louisville,  New  Orleans  & 
Texas  Railroad  Company  after  its  organization,  the  right   of 
appropriation  of  taxes  claimed  must   fail  for  two  reasons : 
(i)  For  lack  of  legislative  authority  under  the  constitution   to 
make  such  grant;  (2)  the  evidence  does  not  show  clearly  the 
amount  expended  in  their  construction,  nor  that  the  earnings 
of  the  road  was  not  sufficient  at  the  time  of  their  construction 
to  have  paid  8  per  cent,  dividend  on  the  capital  stock,  as  pro- 
vided in  the   act  relied  on,  on  the  occurrence  of  which  ability 
to  pay  such  dividend  the  right  of  appropriation  ceased.     The 
party  pleading  exemption   from  taxation  has   imposed  upon 
him   the  burden  of  clearly  showing  his  right  to  the  immunity 
claimed, — not  alone  to   its  having   existed,  but   also   as  to  its. 
continuation  to  the  time  for  which  the  taxes  are  claimed  to  be 
due, — and  if  either  of  such  acts  may  be  fairly  to  remain  in 
doubt,  from  the  evidence,  the  claim  must  be  denied.     Green- 
ville Ice  &  Coal  Co.  v.  City  of  Greenville,  69  Miss.  91,  10  South. 
574;  Desty,  Tax'n,  p.  135. 

In  addition  to  preceding  reasons  given  why  the  exemption 
claimed  by  reason  of  charter  provisions  of  the  constitutent 
companies  cannot  avail  appellants,  an  examination  of  the 
statutes  passed  subsequent  to  their  enactment  shows  that  such 
provisions  were  repealed  prior  to  the  acquisition  of  those 
charters  by  R.  T.  Wilson  &  Co. ,  and  prior  to  any  expense 
being  incurred  thereunder.  In  1875  (Laws  1875,  p.  66)  the 
legislature  passed  an  act  entitled  "An  act  to  regulate  railroad 
taxation,"  section  i  of  which  provides  ** that  every  railroad 
company,  whose  line  is  in  whole  or  in  part  in  this  state,  shall 
pay  on  the  31st  day  of  December,  in  each  and  every  year,  a 
privilege  tax  as  follows."  Section  2  provides  for  report  of 
length  of  road  by  a  proper  officer,  and  a  p.enalty  for  failure  to 
make  report.  Section  3  provides  for  damages  for  failure  ta 
pay  the  tax,  and  provides  means  for  collecting  such  delinquent 
tax.  Section 4 provides'* that  all  acts  and  parts  of  acts,  under 
which  taxes  may  be  collected  from  railroad  companies,  other- 
wise than  as  provided  in  this  act,  are  hereby  repealed."  In 
1878  (Laws  1878,  p.  87)  the  legislature  passed  an  act  entitled 
**An  act  supplementary  and  amendatory  of"  above  act  of  1875. 
This  act  used  the  same  language  quoted  above  in  section  i 
of  the  act  amended,  and  increased  the  amount  of  the  priv- 
ilege tax  per  mile,  and  provided  '*that  this  act  shall  not  apply 
to  the  West  Feliciana  Railroad."  In  1880  the  Code  of  1880 
was  adopted,  and  by  sections  597  to  608,  inclusive,  therein, 
each  railroad  company  owning  and  operating  a  road  in  this 
state  is  required  to  pay  taxes,  with  this  proviso:  * 'That  no 
railroad  company  shall  be  subject  to  taxation,  while  the  same 
is  in  process  of  construction,  but  if  any  part  of  any  road  shall 
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be  finished,  and  used  for  profit,  the  part  so  finished  shall  be 
taxed,  although  the  whole  road  may  not  be  finished.*'  In 
neither  the  act  of  187^;,  1878,  nor  1880,  are  charters  contain- 
ing exemption  from  taxation  specially  mentioned,  but  the  lan- 
guage used  in  each,  by  necessary  implication,  repeals  such 
exemption  provisions  previously  enacted.  Repeals  by  impli- 
cation are  not  favored,  and  only  result  where  the  language 
used  in  the  repealing  statute,  considered  in  its  usual  and  gen- 
eral, meaning  and  acceptation,  evinces  a  purpose  of  the  legis- 
lature irreconcilable  with  the  law  as  enacted  by  the  law 
repealed.  The  purpose  of  the  later  act  is  a  potent  factor  in 
determining  the  meaning  of  the  language  employed,  and  must 
be  considered  in  reaching  a  right  result.  The  entire  law 
must  be  considered  together,  and  force  and  effect  given  to  all 
of  its  parts,  considered  as  a  whole.  The  statutes  declaring 
each  and  every  railroad  in  the  state  liable  to  taxation,  an4 
taxing  them,  are  irreconcilable  with  the  previous  statutes 
exempting  them  from  taxation,  continuing  in  force,  and  nec- 
essarily operate  as  a  repeal  of  the  previous  law  in  conflict 
with  them.  Thus  prior  to  the  enactment  of  the  statute  of 
1882  (Laws  1882,  p.  loii)  authorizing  the  consolidation  of  the 
constituent  companies,  the  immunity  from  taxation  granted 
them  by  the  provisions  of  their  charters  had  been  repealed; 
and  it  follows  that  the  lang^uage  of  section  i  of  said  act  of 
1882,  providing  "that  the  company  so  formed  by  such  consoli- 
dation should  have,  enjoy,  and  possess  all  the  rights,  grants 
and  immunities  now  possessed  by  such  companies,"  did  not 
have  the  effect  of  granting  or  conveying  any  immunity  from 
taxation,  for  that  immunity  was  not  then  possessed  by  the 
constituent  companies,  having  been  previously  lost  by  repeal. 
In  1884  (Laws  1884,  pp.  29-31),  sections  607,  608,  Code  1880, 
were  amended,  and  the  amendment  contained  a  proviso  as 
follows:  "That  the  provisions  of  this  act  shall  not  have  the 
effect  to  tax  any  of  the  lands  of  the  Memphis  and  Vicksburg 
Railroad  Company,  until  the  ist  day  of  February,  1886,"  and 
that  the  Natchez,  Jackson  &  Columbus  Railroad  Company 
should  pay  a  privilege  tax  of  $40  per  mile  "after  the  expira- 
tion of  exemption  as  provided  in  its  charter  and  acts  amenda- 
tory thereof. ' '  In  neither  of  the  extracts  above  quoted  was 
there  any  intent  to  create  or  confer  exemptions,  but  they  were 
legislative  recognition  of  exemptions;  but  they  were  only  leg- 
islative recognitions  of  exemptions  supposed  to  exist,  and 
expressive  of  the  purpose  of  the  act  as  to  them,  which  pur- 
pose could  only  be  of  effect  in  event  of  such  existence,  in 
which  event  the  language  and  intent  concur  that  they  were 
not  to  be  affected  thereby.  In  March,  1886  (Laws  1886,  p.  23) 
the  above-named  act  of  1884  was  amended.  Section  6  of  the 
aniendatory  act  provides  "that  the  act  entitled  *An  act  to 
aniend  section  607-608  of  Code  of  1880,  in  relation  to  privilege 
tax  on  railroads,  *  approved  March  13th,  1884,  be  so  amended,  as 
to  fix  the  amount  of   privilege  tax,  to   be  paid  by  the  several 
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railroad  companies,  mentioned  and  referred  to  in  said  act,  at 
sums  twenty-five  per  centum  greater  respectively  than  the 
sums  mentioned  in  said   act,  and  hereafter  said  railroad  com- 
panies shall  pay  privilege  taxes  respectively  twenty-five  per 
centum  greater  per  mile,  as  fixed  in   said  act."     The   effect 
and  purpose  of  this  amendatory  act  of  i886  was  to  increase 
the  privilege, tax  25  per  cent,  greater  than  provided  in  the  act 
of  which  it  was  amendatory.     No   other  provision  of  the  act 
of  1884  was  affected  thereby.     In  1888  (Laws  1888,  p.  49)  an 
act  was  passed  providing  for  '*the   assessment  and  collection 
of  past  due    and    unpaid   taxes    on  railroads    which  have 
-escaped    the  payment    thereof."     Section     i    provides  that 
**  every  railroad,    which    has  failed    to   pay    the  taxes   for 
which  the  same  was  liable,  for  any  year  for  which   it  wa6 
so  liable,  such  railroad  not  being  exempt  by  law  or  its  charters 
from  taxation  for  said  years,  shall  be  assessed."     The  act  of 
1890  (Laws  1890,  p.  13)  manifests  the  same  legislative  purpose 
to  refrain  from  interfering  with  exemption  contained  in  rail- 
road charters,  as  appears  in  the  act  of  1880.     In  none  of  them, 
quoted  above,  is  there  any  language  used  indicating  a  purpose 
of  the  legislature  to  create,  revive,  or  confer  exemptions.     In 
1878  (Laws  1878,  p.  233)  an  act  entitled  **Anact  supplemental 
to  the  acts  of  incorporation  of  certain  railroad  companies," 
approved  August  8,  1870,  was  passed,  amending  the  charter  of 
the  Natchez,  Jackson  &  Columbus  Railroad  Company  so  as  to 
include  therein  section  21,  ubi  supra,  but  this  act  was  repealed 
by  Code  1880,  §§  597-608,  supra.     As  to  the  state,  the  Illinois 
Central  Railroad  Company  does  not  occupy  the  attitude  of  an 
innocent   purchaser  for    a  valuable    consideration,   without 
notice,  either  in  law  or  equity,  because  (i)  the  grant  propos- 
ing exemption  from  taxation,  contained  in  the  charter  of  the 
Memphis  &  Vicksburg  Railroad  Company,  had  been  repealed 
before  any  work  was  begun  thereunder,  and  a  similar  grant  to 
the  Natchez,  Jackson  &  Columbus  Railroad  had  been  repealed 
long  before  any   interest   therein   had   been   acquired   by  the 
appellants,  and  the   proposal  of  exemptions  contained  in  the 
act  of  1882  and  the  act  of  1884,  amendatory  thereof,  authoriz- 
ing the  consolidation   of  the  companies  therein  named,  was 
wholly  prospective,  and,  even  if  it  had  been  a  valid  grant, 
could  not  be  claimed  by  a  company  coming  into  existence 
after  the  road  was  built;  (2)  the  grant  of  exemption   being 
forbidden  by  the  constitution   in  such   cases,    and   there   not 
Ihaving  been  any  decision  of  the  state  supreme  court  holding 
the  grant  valid,    no  rule   of  property  affecting  this  property 
in  controversy  existed,  out  of  which   alone  an  equity   could 
•arise.     Estoppel  against  the  state  could  not  occur  under  such 
circumstances.     Rights  which  the  legislature,  by  reason  of 
•constitutional  inhibition,  could  not  confer,  cannot  result  from 
•or  be  founded  upon  the   invalid  act.     That  which  cannot  be 
done  directly  cannot  thus  be  accomplished  indirectly.     At  the 
lime  the  Yazoo  &  Mississippi   Valley  Railroad  acquired  thp 
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property  in  controversy,  and  at  the  time  the  Illinois  Central 
Railroad  Company  became  interested  therein,  the  constitu- 
tionality of  said  section  21  was  an  open  question,  and  the  rule 
of  caveat  emptor  applied  in  full  force.  In  Louisville  &  N.  R. 
Co.  V.  Kentucky,  161  U.  S.  691,  16  Sup.  Ct.  719,  40  L.  Ed. 
849,  the  court  says:  **In  reply  to  the  argument  that  millions 
of  dollars  have  been  invested  in  the  securities  of  the  company 
upon  the  faith  of  what  was  supposed  to  be  its  admitted  power, 
it  is  sufficient  to  say  that,  in  making  such  investments,  capital- 
ists were  bound  to  know  the  authority  of  the  company  under 
its  charter,  and  to  put  the  proper  interpretation  upon  it,  and 
that  we  are  not  at  liberty  to  presume  that  investments  were 
made  upon  the  faith  of  powers  that  do  not  exist;  and^  if  they 
were,  the  commonwealth  is  not  bound  to  respect'  investments 
made  under  a  misapprehension  of  the  law. ' '  The  property 
at  that  time  was  charged  with  the  liability  to  the  taxes,  now 
claimed,  and  the  fact  that  at  that  'time  the  property  had  not 
been  assessed  for  taxation  in  no  wise  relieved  it  of  the  burden 
and  of  the  duty  of  paying  them. 
The  judgment  of  the  lower  court  is  affirmed. 

CALHOON,  J.,  having  been  of  counsel  in  the  lower  court, 
took  no  part  in  this  decision. 


People  ex  rel.  New  York  Cent.  &  H.  R.  R,  Co.  v.  Knight, 

Comptroller. 

{Court  0/  Appeals  0/ New  York^  Jan.  /j,  /90J.) 

[65  N.  E.  Rep.  1102.] 

Franchise  Tax— Capital  Stock. 

Under  Laws  18%,  c.  908,  {{  182,  190,  the  franchise  tax  is  based  on 
actual,  and  not  the  par,  value  of  the  capital  stock  of  a  corporation 
employed  within  the  state. 

Same — Rolling  Stock. 

The  value  of  the  rolling  stock  of  a  domestic  railroad  corporation  is 
capital  employed  within  the  state,  unless  such  stock  is  used  exclu- 
sively outside  of  the  state. 

Same — Taxable  Capital. 

Where  a  domestic  railroad  corporation   purchases  stock  of  foreign 
corporations  by  the  issue  of  bonds,  the  stock,  being  pledged  to  a  trust 
company  in  the  state  as  security  for  the  bonds,  is  no  part  of  its  taxa- 
ble capital. 
Same — Same. 

The  apiount  of  anticipated  dividends  on  stock  of  other  corporations 
owned  by  a  domestic  railroad  corporation,  its  bills  receivable  for  ex- 
penditures on  leased  lines,  and  the  value  of  coal  and  supplies  owned 
by  the  corporation  without  the  state,  are  no  part  of  its  taxable 
capital. 

Same — Same. 

Where  a  domestic  railroad  corporation  owns  the  stock  of  a  domestic 
transportation  company  which  employs  its  capital  outside  of  the 
state,  such  stock  constitutes  no  part  of  the  railroad  company's  taxa- 
ble capital. 

Appeal  from  supreme  court,  appellate  division,  Third 
department. 
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Proceedings  by  the  people,  on  the  relations  of  the  New  York: 
Central  &  Hudson  River  Railroad  Company,  against  Erastus- 
C.  Knight,  comptroller  of  the  city  of  New  York.  From  an 
order  of  the  appellate  division  {77  N.  Y.  Supp.  401)  modify- 
ing, and  affirming  as  modified,  an  assessment  of  a  franchise 
tax  against  the  relator  for  the  year  ending  October  31,  1900,. 
both  parties  appeal.     Modified. 

Ira  A.  Place,  for  relator. 

John  C.  Davies,  Atty.  Gen.  (Henry  B.  Coman,  of  counsel),, 
for  defendant. 

HAIGHT,  J.  I  concur  in  the  conclusions  reached  by- 
O'Brien*  J.,  except  as  to  that  part  thereof  which  holds  that 
the  item  of  $15,230,186.06  is  not  taxable.  The  court  below- 
found  that  this  item  represented  the  rolling  stock  employed 
outside  of  the  state,  it  ** being  such  proportion  of  all  of  relator's- 
rolling  stock  as  the  mileage  thereof  without  the  state  bears  to 
the  entire  mileage  of  said  rolling  stock."  As  I  understand 
this  finding,  it  is  to  the  effect  that  the  rolling  stock  of  the  re- 
lator is  used  in  this  state  and  outside  of  the  state ;  that  is, 
cars  are  loaded  at  some  point  in  the  state  (as,  for  instance,  in 
the  city  of  New  York),  and  run  over  the  relator's  road  to  some 
other  point  (say,  the  city  of  Buffalo).  They  then  are  trans- 
ferred onto  other  roads,  and  are  run  to  points  outside  of  the 
state,  where  tjiey  are  unloaded,  and  then  reloaded  and  re^- 
turned  to  this  state.  The  entire  mileage  includes  that  traveled 
in  this  state,  as  well  as  that  out  of  the  state.  This,  with  the 
distance  traveled  outside  of  the  state,  and  the  total  value  of 
the  stock,  furnishes  the  proportion  upon  which  the  computa- 
tion is  made. 

The  question  is  as  to  whether  this  stock  is  taxable  under  the 
statute.  The  relator  is  a  domestic  corporation.  It  owns  the 
rolling  stock.  It  is  used  upon  its  lines  of  railroad  in  this  state. 
True,  the  cars  are  transferred  onto  other  roads,  and  are  run 
outside  of  the  state,  for  the  purpose  of  facilitating  the  trans- 
portation of  persons  and  freight  without  change  of  cars  or  of 
breaking  bulk;  but  the  use  of  the  cars  outside  of  the  state  is  but 
temporary,  for  they  are  returned  as  soon  as  reloaded,  and  are 
again  used  in  the  transportation  of  persons  and  property 
within  this  state.  It  seems  to  me,  therefore,  that,  under  a 
fair  and  reasonable  construction  of  the  statute,  this  item 
should  have  been  included  as  capital  employed  witljin  this 
state. 

Under  the  findings  of  the  court  below,  as  we  understand 
them,  the  average  amount  of  the  relator's  capital  stock  during 
the  year  was  $108,750,000;  the  average  price  was  $129.8125; 
making  the  average  cash  value  of  the  relator's  capital  stock 
for  the  year  $141,171,093.75.  The  entire  amount  of  the  rela- 
tor's total  assets  was  $337,760,785.52,  and  the  portion  of  such 
assets  as  used  in  this  state  $205,029,380.45,  to  which  sum  should 
be  added  the  relator's  rolling  stock,  $15,230, 186.06;  making 
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the  total  assets  used  within  the  state  $220,259,566.51.     The 
statement  would  thus  be : 

X  :  141,171.093.75  ::  220,259,566.51  :  337,760,785.52. 

Under  this  statement,  x=»$92,o6o,076.9i,  the  amount  to  be 
assessed  at  oqe  and  one-half  mills,  which  amounts  to 
$138,090.11. 

In  view  of  the  fact  that  there  is  no  express  finding  by  the 
comptroller  that  none  of  the  relator's  rolling  stock  was  used 
-exclusively  outside  of  the  state,  I  think  it  advisable  that  the 
proceedings  should  be  remitted  to  the  comptroller,  to  the  end 
that  further  evidence  may  be  taken  upon  that  subject  in  case 
it  should  be  claimed  that  some  portion  of  the  relator's  rolling 
stock  was  used  continuously  outside  of  the  state ;  and,  if  it 
should  be  found  that  such  was  the  fact,  the  amount  thereof 
•should  be  deducted,  and  the  order  of  the  appellate  division- 
and  that  of  the  comptroller  should  be  modified  accordingly, 
without  costs  to  either  party. 

O'BRIEN,  J.  This  appeal  presents  a  controversy  between 
the  relator  and  the  state  concerning  the  amount  of  the  annual 
franchise  tax  for  the  year  ending  October  31,  1900.  The  stat- 
ute prescribes  that  this  tax  must  be  computed  upon  the  basis 
of  the  amount  of  the  relator's  capital  stock  employed  within 
this  state.  The  main  contention  of  the  learned  counsel  for 
the  relator  is  that  the  computation  should  be  made  upon  the 
stock  so  employed  at  its  par,  and  not  its  actual,  value,  and 
hence  the  determination  now  here  for  review  is  erroneous,  since 
the  computation  was  made  upon  the  latter  principle. 
The  language  of  section  182  of  the  tax  law  (Laws  1896,  c.  908) 
would  seem  to  support  the  relator's  contention;  but  this  court 
lias  recently  held  that  this  section  must  be  read  with  section 
190,  and,  when  so  read,  the  basis  for  the  tax  is  the  actual, 
and  not  the  par,  value  of  the  stock.  People  v.  Roberts,  168 
N.  Y.  14,  60  N.  E.  1043.  In  the  present  case  it  would  doubt- 
less be  to  the  advantage  of  the  relator  to  have  the  tax  based 
upon  the  par  value  of  the  stock,  since  that  value  is  much  less 
than  the  actual  value,  and  the  dividends  are  only  5  per  cent. ; 
but  in  case  of  a  corporation  that  had  paid  even  a  smaller  divi- 
dend, and  whose  stock  was  much  below  par,  it  would  be 
decidedly  to  its  disadvantage.  By  reading  the  two  sections 
together,  absurd  and  unequal  results  are  avoided.  The  two 
sections  are  apparently  conflicting.  In  such  cases  it  is  the 
duty  of  courts  to  reconcile  contradictory  or  conflicting  pro- 
visions when  possible,  and  the  case  cited  is  a  precise  authority 
for  the  principle  that  the  tax  should  be  based  upon  the  actual 
value.  This  permits  the  statute  to  operate  in  a  way  that  is 
reasonable  and  just,  while  the  other  view  would  render  it  even 
more  confusing  than  it  now  is.  Courts  cannot  always  follow 
logical  reasons  when  dealing  with  a  complicated  statute,  con- 
structed without  much  method  or  system  in  the  arrangement 
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of  its  different  parts,  and  lacking  in  clearness  and  precision  of 
language. 

Passing  from  this  question  of  construction,  there  is  nothing 
left  of  the  controversy  oh  either  side,  save  the  proper  applica- 
tion of  the  rule,  and  the  principles  upon  which  the  actual 
value  of  the  relator's  capital  in  this  state  is  to  be  ascertained. 
With  respect  to  this  question  it  should  be  noted  at  the  outset 
that  the  writ  of  certiorari  was  made  returnable  at  the  appel- 
late division,  and  the  issues  were  there  tried  and  beard  upon 
the  relator's  petition,  the  writ,  and  the  return  of  the  comp- 
troller, including  the  papers  attached  thereto.  The  general 
and  primary  question  that  the  coiirt  had  before  it  for  decision 
was  one  of  fact,  and  that  was  the  actual  value  of  that  part  of 
the  relator's  capital  employed  within  this  state,  and  upon  that 
question  the  learned  court  made  findings  upon  which  its  gen- 
.  eral  conclusion  is  based.  In  the  main,  we  think  these  find- 
ings are  correct.  There  is  one  item  of  property  which  the 
court  found,  as  matter  of  fact,  to  be  employed  outside  the 
state,  which  nevertheless  it  felt  constrained,  for  some  reason 
that  does  not  distinctly  appear,  to  include  as  part  of  the  prop- 
erty or  capital  stock  employed  in  this  state.  It  may  be  that 
this  is  an  inadvertence  or  oversight,  but  it  will  be  referred  to 
more  fully  hereafter.  The  learned  court,  in  stating  the  account, 
excluded  certain  items  of  property  which  the  learned  attorney 
general  contended,  and  still  insists,  should  be  included;  and 
the  ground  upon  which  they  were  excluded  from  the  calcula- 
tion was  that  they  either  represented  property  employed  out- 
side the  state,  or  did  not  in  any  legal  sense  constitute  capital 
at  all.  A  very  brief  reference  to  these  items  will  show  that 
the  action  of  the  court  below  was  correct : 

I.  The  relator  held  $90,578,400  of  the  stock  of  the  Lake 
Shore  &  Michigan  Southern  Railway  Company,  and 
$18,900,825  in  the  Michigan  Central  Railroad  Company.  This 
stock  was  part  of  the  relator's  capital  or  general  assets.  Both 
companies  are  foreign  corporations;  the  former  being  partly 
within  and  partly  without  the  state,  and  the  latter  entirely 
without  the  state.  This  stock  was  purchased  by  the  relator 
by  the  issue  of  bonds,  and  the  stock  was  pledged  to  a  trust 
company  as  collateral  security  for  the  payment  of  the  bonds. 
The  relator  being  the  owner  of  these  stocks,  they  constituted 
part  of  its  capital ;  but  that  part  of  its  capital  was  not  em- 
ployed within  this  state,  and  so  this  court  has  held.  People 
V.  Campbell,  138  N.  Y.  543,  34  N.  E.  370,  20  L.  R.  A.  453; 
People  V.  Wemple,  148  N.  Y.  6go,  43  N.  E.  176.  In  the 
former  case.  Judge  Earl,  speaking  for  this  court,  said:  "The 
stock  which  the  relator  took  in  companies  organized  outside 
of  this  state  stood  for  so  much  of  the  relator's  capital  invested 
outside  of  the  state.  It  took  a  portion  of  its  capital,  to  wit,  a 
portion  of  its  patetit  rights,  and  employed  it  outside  of  the 
state  to  purchase  those  stocks.  Its  property  in  those  corpora- 
tions represented  by  its  shares  of  stock  was  outside  of  this 
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state,  and  was  in  no  sense  employed  here.  Those  stocks  had 
no  situs  here,  and  were  not  taxable  here  under  any  system  of 
taxation  which  has  ever  existed  in  this  state. ' '  In  the  case  at 
bar  the  stock  was  purchased,  not  with  patent  rights,  but  with 
the  bonds  of  the  company  sought  to  be  taxed.  The  form  of 
the  consideration,  however,  can  make  no  difference;  and,  so 
long  as  that  part  of  the  relator's  capital  represented  by  the 
purchase  was  employed  outside  of  the  state,  it  should  not  be 
included.  Nor  can  it  be  important  that  the  stock  had,  for 
convenience,  been  used  as  a  security  upon  deposit  as  collateral 
for  the  bonds  in  a  trust  company  located  in  this  state. 

2.  The  court  below  found  that  a  certain  portion  of  the  re- 
lator's rolling  stock  (that  is  to  say,  its  cars,  both  freight  and 
passenger)  was  employed  outside  the  state ;  the  proportion 
being  estimated  on  the  mileage  or  wheelage  basis  at 
$15,230,186.06.  The  court  excluded  this  item  from  the  calcu- 
lation on  the  authority  of  People  v.  Knight,  75  App.  Div.  164, 
77  N.  Y.  Supp.  398.  It  was  there  held  that  the  term  **  em- 
ployed within  this  state,*'  used  in  section  182,  did  not  mean 
simply  the  legal  situs  of  the  property,  and  this  principle  was 
decided  in  other  cases.  People  v.  Roberts,  154N.  Y.  i,  47  N. 
E.  974;  People  V.  Roberts,  8  App.  Div.  201,  40  N.  Y.  Supp. 
417,  affirmed  on  opinion  below  in  151  N.  Y.  619,  45  N.  E. 
1 134.  It  is  obvious  that  since  the  relator  is  a  great  interstate 
railroad,  traversing  the  continent,  a  large  proportion,  or  at 
least  some,  of  its  rolling  stock  must  be  always  employed  out- 
side of  the  state.  It  may  be  that  the  situs  of  all  the  relator's 
property  is  in  the  state  of  its  creation,  but,  as  already  re- 
marked, the  question  is  not  where  the  situs  is,  but  where  the 
property  is  employed.  It  may  be  that  various  states  through 
which  the  relator's  railroad  is  operated  impose  taxes  upon 
such  part  of  its  property  as  upon  the  basis  adopted  here  is 
found  to  be  employed  in  these  states,  respectively ;  so  we  think 
that  the  learned  court  below  was  correct  in  excluding  this  item 
from  the  estimate  of  the  relator's  property  employed  within 
this  state.  The  relator  is  practically  operating  a  continuous 
line  of  railroad  from  New  York  to  Chicago  and  beyond.  It 
not  only  owns  nearly  $1 10,000,000  of  the  stock  of  the  Western 
connecting  roads,  as  shown  by  the  record,  but  is  operating 
these  roads  as  Western  connections  either  under  leases  or 
traffic  agreements.  It  is  practically  the  owner  of  these  roads, 
just  as  it  is  the  owner  of  the  West  Shore,  in  this  state.  The 
operations  of  the  Central  do  not  stop  at  Buffalo,  but  extend 
beyond,  and  through  Canada  and  various  Western  states.  It 
owns  these  Western  roads  by  practically  as  good  a  title  as  it 
owns  the  West  Shore  in  this  state,  and  hence,  as  already 
observed,  it  is  operating  a  continuous  line  of  railroad  from 
the  Atlantic  Seaboard  through  various  states,  of  the  West. 
The  part  of  the  line  beyond  the  limits  of  this  state  is  longer 
than  that  part  from  New  York  to  Buffalo,  and  the  local  and 
through  traffic  is  immense.     Therefore,  to  contend  that  all 
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the  rolling  stock  of  the  relator  is ''employed  in  this  state" 
would  seem  to  me  to  be  an  indefensible  proposition.  Cer- 
tainly some  of  it  must  necessarily  be  employed  in  other 
states.  It  cannot  all  be  employed  at  the  Eastern  end  of  the 
line.  If  so,  then  the  part  of  the  rolling  stock  employed  out- 
side and  inside  of  this  state  is  a  question  of  fact,  and  the  court 
below  has  found  that  a  designated  part  of  the  rolling  stock,  is 
employed  without  the  state.  This  court  has  no  power  to 
interfere  with  that  result  unless  it  can  say  that  there  is  abso- 
lutely no  evidence  in  support  of  the  finding.  It  cannot  say 
that,  for  the  plain  reason  that,  as  appears  from  the  record, 
there  was  evidence  on  that  subject,  and  no  one  claims  other- 
wise. It  has  the  power  to  say  that,  granting  to  the  full  extent 
the  fact  found  as  to  the  employment  of  part  of  the  rolling 
stock  out  of  this  state,  yet,  as  matter  of  law,  since  the  relator 
is  a  domestic  corporation,  and  the  situs  of  all  its  personal 
property  is  here,  all  the  rolling  stock  is  employed  in  this  state. 
But  such  a  decision  would  seem  to  me  to  be  not  only  plainly 
wrong  in  principle,  but  sharply  opposed  to  many  decisions  of 
this  court,  some  of  which  are  cited  above.  The  stock  of  the 
Western  railroads,  amounting  to  nearly  $110,000,000,  and  the 
coal  and  other  personal  property  that  we  have  just  held  is  not 
employed  in  the  state,  are  owned  and  held  here  in  just  the 
same  sense  as  the  rolling  stock;  and  why  this  property  is  em- 
ployed outside  the  state,  and  all  the  rolling  stock  within  the 
state,  is  not  made  very  clear,  to  me,  and  therefore  I  am  in 
favor  of  accepting  the  finding  of  the  trial  court  that  a  certain 
and  designated  part  of  the  cars  and  engines  of  the  relator  are 
employed  outside  of  the  state. 

3.  The  learned  court  below  found  that  three  other  items  of 
the  relator's  property,  amounting  in  the  aggregate  to 
$1,236,871.17,  was  not  capital  at  all,  or  at  least  was  not  em- 
ployed in  this  state.  This  general  item  was  made  up  of  the 
sum  of  $965,217.97  for  ** anticipated  dividends"  on  stock  of 
other  corporations  which  the  relator  owned.  The  dividends 
had  not  been  declared,  and  were  therefore  a  mere  incident  to 
the  stock.  It  seems  to  be  conceded  by  both  parties  that  this 
item  was  properly  excluded.  The  second  item  embraced  in 
the  general  amount  above  stated  was  $171,653.20  for  bills  re- 
ceivable. This  sum  appears  to  have  been  made  up  of 
expenditures  by  the  relator  on  leased  lines.  No  direct 
return  is  expected  for  these  expenditures,  and  the  relator  holds 
no  obligation  for  reimbursement,  although  carried  on  the  books 
as  ** bills  receivable,"  and  so  the  court  below  properly  held 
that  this  item  constituted  no  part  of  the  relator's  property 
within  this  state  for  the  purposes  of  the  franchise  tax.  The 
third  item  entering  into  the  general  sum  above  stated  was 
$100,000  for  coal  and  supplies  without  the  state.  It  is  hardly 
conceivable  that  all  the  coal  which  the  relator  uses  in  the 
operation  of  its  railroad  can  be  said  to  be  employed  within 
this  state,  and  so  this  item  was  properly  found  to  be  property 
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not  employed  in  this  state.  There  was  no  error  in  the  decision 
of  the  court  below  excluding  these  three  items  from  the  calcu- 
lation. 

4.  The  relator  owned  $2,597,400  of  the  capital  stock  of 
the  Merchants'  Dispatch  Transportation  Company,  a  domestic 
corporation  engaged  in  the  transportation  business.  Eighty- 
nine  per  cent,  of  that  amount,  or  $2,311,686,  represented  busi- 
ness of  that  company  outside  the  state ;  and,  although  these 
facts  are  found  by  the  learned  court  below,  it  included  the 
latter  amount  in  its  valuation  of  the  relator's  property  em- 
ployed within  this  state.  Since  the  relator's  holdings  in  this 
company  were  employed  outside  the  state,  we  think  they 
should  not  be  included  in  the  calculation,  under  the  authorities 
cited  above.  It  is  very  difficult  to  see  how  a  distinction  was 
made  between  those  items  and  the  other  items  referred  to 
which  the  learned  court  below  excluded.  It  seems  to  have 
been  assumed  that,  since  this  stock  was  that  of  a  domestic 
corporation,  it  constituted  a  part  of  the  relator's  property  em- 
ployed in  this  state ;  but,  as  already  observed,  the  legal  situs 
of  the  property  does  not  determine  the  question,  and,  since 
the  learned  court  below  found  .  that  the  transportation  com- 
pany that  issued  the  stock  employed  the  capital  represented 
thereby  outside  the  state,  it  is  difficult  to  understand  how  the 
relator,  by  the  mere  fact  of  its  ownership  of  the  stock,  could 
employ  the  capital  represented  by  it  in  this  state.  With  re- 
spect to  this  item,  we  think  that  the  decision  of  the  learned 
court  below  should  be  corrected  by  the  proper  modification. 

By  a  process  of  calculation  which  is  not  questioned  here  by 
•either  party,  except  as  Jo  the  matters  above  referred  to,  the 
learned  court  below  found,  as  stated  in  the  opinion,  that  the 
amount  of  the  relator's  capital  employed  within  this  state, 
upon  which  the  tax  should  be  computed,  was  $90,151,825.98; 
but  since  that  amount  was  the  result  of  an  error  in  including  a 
portion  of  the  stock  of  the  transportation  company  employed 
without  the  state,  namely,  the  sum  of  $2,311,686,  the  calcula- 
tion and  estimate  should  be  corrected  upon  the  principles 
adopted  as  to  the  other  items,  and  this  process,  which  seems 
to  have  been  finally  adopted  by  the  court  below  in  the  official 
report  of  the  case,  will  give  the  following  result:  The  per- 
centage of  its  entire  capital  employed  within  the  state  during 
the  year  was  .60702,  or  over  60  per  cent.  The  average  amount 
of  its  entire  capital  stock  at  par  was  $108,750,000,  and  the 
average  share  price  was  $129.8125 ;  making  the  average  value 
for  the  average  amount  of  stock  $141,171,093.75,  and  the 
amount  upon  which  the  tax  of  one  and  one-half  mills 
should  be  computed  $85,694,383. 18,  and  the  amount  of  the  tax 
$128,541.57.  There  is  a  material  discrepancy  between  the 
amount  upon  which  the  tax  is  to  be  computed  as  stated  in  the 
opinion  of  the  learned  court  below  and  that  stated  in  the  find- 
ings. In  the  former,  as  already  observed,  the  amount  stated 
as  the    basis    of  the    tax   is    $90,151,825.98,    and   the   tax 
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$136,227.73,  while  the  actual  finding  of  the  court  is  that  the 
amount  upon  which  the  tax  should  have  been  and  should  be 
computed  is  $86,659,287.62,  and  the  tax  should  have  beea 
and  should  be  $129,988.93.  The  discrepancy  may  no  doubt 
be  accounted  for  by  assuming  that  the  court  below,  in  making 
up  the  judgment,  did  not  follow  the  opinion.  However  that 
may  be,  it  will  be  seen  that  the  result  expressed  in  the  find- 
ings below  makes  the  tax  somewhat  larger  than  the  result  at 
which  werhave  arrived.  The  opinion  of  the  court  below,  as 
found  in  the  record,  differs  materially  from  that  contained  in 
the  official  report  of  the  case.  75  App.  Div.  169,  jj  N.  Y. 
Supp.  401.  In  the  latter  the  case  seems  to  be  decided  upon 
the  principles  herein  stated,  the  slight  differences  in  results 
being  due  to  an  error  in  the  figures. 

The  order  of  the  appellate  division  should  be  modified 
accordingly,  with  costs  to  the  relator  in  this  court. 

PARKER,  C.  J.,  and  BARTLETT,  MARTIN,  and  CUL- 
LEN,  JJ.,  concur  with  HAIGHT,  J.  O'BRIEN,  J.,  reads  for 
modification  of  order.     VANN,  J.,  absent. 

Ordered  accordingly. 

Saar  v.  Chicago,  B.  &  K.  C.  Ry.  Co. 

{Supreme  Court  of  Iowa  ^  Jan,  90^  ^903.) 

[93  N.  W.  Rep.  66.] 

Railroads — Killing  Stock— Defective  Gate — Findings. 

A  special  finding  in  an  action  against  a  railroad  for  killing  stock» 
alleged  to  have  escaped  onto  the  track  by  reason  of  a  defective  gate, 
that  the  jury  did  not  know  how  the  gate  became  opened  at  the  time 
of  the  accident,  is  not  necessarily  inconsistent  with  a  general  verdict 
for  plaintiff,  it  having  been  specially  found  that  the  gate,  as  to  its 
fastenings,  was  not  sufficient  or  in  good  repair,  at  the  time  of  the 
accident,  and  it  not  being  necessary  to  determine  specifically  how  it 
came  open,  the  material  question  being  whether  it  was  open  on  ac- 
count of  defective  construction. 

Appeal  from  district  court,  Van  Buren  county;  T.  M.  Fee^ 
Judge. 

Action  to  recover  damages  for  the  killing  of  plaintiff's  cow 
on  defendant's  right  of  way,  it  being  alleged  that  the  animal 
escaped  from  plaintiff's  premises  upon  said  right  of  way  by 
reason  of  a  defective  gate  at  a  private  crossing.  Verdict  for 
plaintiff  for  $250,  but  on  defendant's  motion,  based  on  a 
special  finding,  the  court  set  aside  the  general  verdict  and  ren- 
dered judgment  for  defendant  for  costs,  from  which  plaintiff 
appeals.     Reversed. 

J.  P.  Starr,   for  appellant. 

H.   H.  Trimble  and  Wherry  &  Walker,  for  appellee. 

McCLAIN,  J.  To  entitle  plaintiff  to  recover,  it  was  nec- 
essary under  the  issues  for  him  to  show  that  the  gate  was 
defective,  and  also  that,  by  reason  of  its  defective  condition, 
the  plaintiff's  cow  got  upon  the  defendant's  right  of  way. 
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There  was  a  special  finding  of  the  jury  that,  as  to  its  fastening, 
the  gate  was  not  sufficient,  nor  in  good  condition  and  repair,  at 
the  time  of  the  accident.  But  in  response  to  the  interrog- 
atory, "How  did  the  gate  become  opened  at  the  time  of  the 
accident?*'  the  answer  of  the  jury  was,  **Don*t  know.'* 

The  record  of  the  court's  ruling,  in  the  defendant's  motion 
to  set  aside  the  verdict  and  render  judgment  for  defendant, 
shows  that  the  action  of  the  court  sustaining  the  motion  was 
based  on  the  answer  to  the  interrogatory  last  above  referred 
to.  We  think  this  ruling  was  erroneous.  It  was  not  necessary 
for  the  jury  to  determine  specifically  how  the  gate  became 
open,  the  material  question  being  whether  it  was  open  on 
account  of  defective  construction.  Suppose  the  fastening  of 
the  gate  to  have  been  totally  insufficient,  so  that  by  any  one 
of  a  variety  of  causes,  none  of  them  due  to  the  intervention  of 
human  agency,  the  gate  might  have  been  open ;  it  would  not 
do  to  say  that  the  jury  must  specifically  find  through  which 
one  of  these  causes  and  in  what  particular  manner  it  had  be- 
come open  at  the  time  plaintiff's  cow  passed  through.  The 
answer  to  the  interrogatory,  therefore,  was  not  such  as  to  be 
necessarily  inconsisent  with  a  general  verdict  for  plaintiff. 

It  is  argued  for  the  appellee  that  the  general  verdict  might 
have  been  set  aside  because  inconsistent  with  other  of  the 
special  findings,  and  others  are  referred  to  in  the  motion ;  but 
the  court  based  its  ruling  specifically  on  the  one  above  quoted, 
and,  furthermore,  the  others  which  are  specified  in  the  motion 
are  not  such  as  would  sustain  a  ju4gnient  for  defendant,  not- 
withstanding the  general  verdict.  It  is  not.  necessary  to  set 
out  the  other  findings,  as  they  are  not  relied  on  for  appellee 
in  argument. 

Counsel  for  appellee  insist  further  that,  without  regard  to 
the  special  findings,  the  general  verdict  may  have  been  set 
aside  because  wholly  unsupported  by  the  evidence ;  but  the 
motion  presented  no  such  ground  for  setting  aside  the  general 
verdict,  nor  did  the  court  rule  on  any  such  ground.  It  is  clear 
from  the  record  that  the  only  question  presented  and  ruled  on 
after  the  verdict  was  the  right  of  defendant  to  have  judgment 
on  this  one  special  finding. 

The  judgment  is  therefore  reversed. 


Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Huggins. 

(Court  of  Appeals  of  Indian  Territory^  Sept,  ^5,  jgoi,) 

[69  S.  W.  Rep.  845.] 

Railroads— Negligence— Killing  Stock— Evidence. 

Where,  in  an  action  against  a  railroad  company  for  kiUing  plain- 
tiff's cattle  on  the  track,  the  evidence  for  plaintiff  simply  showed 
that  the  cattle  were  found  dead  on  the  track,  and  that  for  defendant 
showed  that  the  engineer  was  keeping  a  close  watch  on  a  dark  night 
while  the  train  was  running  at  40  miles  an  hour,  and  that  the  cattle 
were  discovered  on  the  track   200  feet  away,  that  under  such  circum- 
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stances  it  was  dangerous  to  attempt  to  stop  the  train,  that  the  natural 
result  would  be  to  throw  it  from  the  track,  it  was  error  not  to  direct 
a  judgment  for  defendant. 

Appeal  from  the  United  States  court  for  the  Southern  dis- 
trict of  the  Indian  Territory ;  before  Justice  Hosea  Townsend, 
February  24,  1899. 

Action  by  J.  L.  Huggins  against  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company  to  recover  for  cattle  killed  by 
defendant's  train.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Reversed. 

The  plaintiff  below  (appellee  here)  began  suit  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Company,  appellant, 
before  H.  M.  Wolverton,  United  States  commissioner  at  Ryan, 
Ind.  T.,  on  July  3,  1896,  for  killing  two  three  year  old  steers 
by  a  train  near  Addington,  Ind.  T.,  and  claimed  damages  in 
the  sum  of  $60.  Summons  was  issued  against  the  defendant, 
and  served  June  27,  1898,  and  the  cause  was  heard  in  the 
commissioner's  court  on  the  19th  of  July  of  the  same  year. 
The  plaintiff,  Huggins,  filed  a  complaint  claiming  damages  to 
the  amount  of  $60  against  defendant  for  the  killing  of  two 
steers  through  the  negligent  operation  of  defendant's  train. 
Before  proceeding  to  trial  the  defendant  filed  a  motion  in  the 
commissioner's  court  to  have  the  plaintiff  make  his  complaint 
more  specific.  The  plaintiff  amended,  averring  that  the  killing 
of  the  steers  was  occasioned  by  negligence  on  the  part  of  the 
defendant  in  the  operation  of  its  train.  The  defendant 
answered,  and  admitted  the  value  of  the  cattle  and  the  killing, 
but  denied  that  there  was  any  negligence  on  the  part  of  the 
defendant  or  its  agents.  The  case  was  tried  before  a  jury, 
and  resulted  in  a  verdict  in  favor  of  the  plaintiff  for  $60  dam- 
ages. An  appeal  was  taken  by  the  railway  company  to  the 
United  States  court  for  the  Southern  district  of  the  Indian 
Territory  at  Ryan,  and  on  the  24th  of  February,  1899,  ^^e 
case  was  called  for  trial ;  whereupon  the  defendant  company 
filed  the  following  motion :  **  Comes  now  said  defendant  and 
moves  the  court  to  require  plaintiff  to  file  in  the  above-entitled 
cause  a  complaint  stating  therein  what  wrongful  or  negligent 
or  otherwise  acts  it  is  claimed  the  defendant  was  guilty  of  in 
the  alleged  killing  of  the  steers  in  question,  and  that  plaintiff 
be  required  to  make  his  claim  more  definite  and  certain  by 
alleging  in  said  complaint  what  said  alleged  negligent,  wrong- 
ful, or  otherwise  acts  of  the  defendant  consisted  of;  and,  if 
negligence  in  the  operation  of  the  defendant's  trains,  or  any 
of  them,  is  claimed,  then  that  plaintiff  be  required  to  give  the 
number  of  the  train,  the  number  of  the  engine,  the  direction 
in  which  the  same  was  running,  the  hour  of  the  day  which  it 
is  claimed  said  alleged  damages  occurred, — for  the  reason 
that,  without  said  allegations,  averments,  and  information, 
defendant  is  unable,  and  will  be  unable,  to  prepare  its  defense 
to  said  action. ' '  Thereupon  the  plaintiff,  through  his  attor- 
ney, stated  that  he  would  comply  with  said  motion  by  an  oral 
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statement,  and  thereupon  proceeded  to  make  the  following 
statement,  to  wit:  "That  said  steers  were  killed  by  the  negli- 
gence of  the  railway  company;  that  there  was  a  straight  track 
there  for  some  distance,  and  that  the  engineer  saw  the  cattle, 
or  had  opoortunity  to  see  them,  in  time  to  have  slackened  his 
speed,  or  to  have  stopped  his  train,  and  prevented  killing 
them.  Furthermore,  that  he  saw  the  steers  in  time  to  give 
them  signal, — blow  his  whistle  or  ring  his  bell, — to  have 
scared  them  off  the  track,  but  he  made  no  effort  whatever  to 
prevent  the  killing.**  And  thereupon  the  defendant  made  the 
following  admission:  **That  the  two  steers  were  killed  at  the 
time  and  place  alleged,  but  denies  that  it  was  through  any 
negligence  of  the  company  or  any  of  its  employees ;  that  the 
steers  got  upon  the  track  in  the  nighttime;  that  the  train  was 
running  at  a  speed  of  forty  miles  per  hour,  and  when  the 
cattle  were  observed  on  the  track  it  was  too  late  to  avoid  strik- 
ing them.  They  were  stricken  under  those  circumstances,  and 
without  any  fault  upon  the  part  of  the  defendant  company  or 
its  agents.**  Upon  the  trial  of  the  cause  the  plaintiff  pro- 
duced but  one  witness,  Mr.  Addington,  who  testified  that  he 
knew  nothing  about  the  suit,  only  that  the  two  steers  were 
supposed  to  be  killed  by  the  train ;  that  they  were  laying  on 
the  right  of  way  of  the  railroad  near  the  track;  that  he  saw 
them  just  after  they  were  dragged  off;  that  it  was  along  the 
first  days  of  July,  1896;  that  he  saw  hair  and  blood  on  the  end 
of  the  rail;  that  he  only  examined  the  cattle  sufficient  to  see 
the  brand  upon  them,  and  that  they  belonged  to  J.  L.  Huggins, 
and  were  worth  $28  or  $30  apiece;  tiiat  the  track  was  level  and 
straight  something  over  a  quarter  of  a  mile  north  and  a  half  to 
three-quarters  of  a  mile  south,  and  supposed  that  cattle  could 
be  seen  on  the  track  at  night  with  the  headlight  of  an  engine 
about  two  telegraph  poles,  and  that  the  telegraph  poles  are 
something  near  200  feet  apart;  and  that  he  knew  nothing 
about  the  killing  of  the  animals,  as  he  was  asleep.  This  was 
all  of  the  testimony  offered  by  the  plaintiff  in  the  case.  The 
defendant  then  introduced  N.  H.  Brooks,  who  testified:  **I 
am  an  engineer  for  the  Rock  Island  Railroad  Company,  and 
was  the  engineer  upon  the  passenger  train  which  struck  the 
cattle  in  question,  and  had  four  coaches.  The  cattle  were 
struck  at  12:35  a.  m.,  while  the  train  was  running  at  a  speed 
of  forty  miles  per  hour.  When  the  cattle  were  struck,  I  was 
sitting  on  the  engine  seat  looking  ahead.  They  were  about 
two  hundred  feet  away,  standing  on  the  track,  when  I  first 
saw  them.  It  was  a  dark  night.  The  headlight  on  the 
engine  was  in  good  working  order,  and  was  such  as  is  usually 
used  by  railway  companies,  being  a  standard  headlight.  I 
have  had  in  the  neighborhood  of  fifteen  years'  experience  as 
an  engineer.  Q.  How  long  had  you  been  watching  down  the 
track  at  the  time  when  you  saw  them?  A.  Well,  I  really  was 
continually  watching,  you  might  say.  Q.  How  far  can  an 
engineer  ordinarily  see  creatures  of  that  kind  on  the  track  in 
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the  night  when  the  engine  is  going  at  a  speed  of  forty  miles 
an  hour  and  the  headlight  is  burning  brightly?  A.  Just  about 
two  hundred  feet  you  can  tell  what  they  are, — distinguish 
an  animal.  When  I  first  saw  them,  I  did  nothing.  In  going: 
at  that  speed  on  such  a  track  with  such  a  train  the  train  could 
be  stopped  in  about  eight  hundred  feet.  Q.  Have  you  cal- 
culated the  time  it  takes,  going  at  the  rate  of  forty  miles  an 
hour,  to  cover  two  hundred  feet?  A.  Yes,  sir;  it  takes  three 
seconds  and  a  half.  Q.  Now  what  is  the  effect,  or  what  is 
ordinarily  the  result,  of  a  train  moving  at  a  speed  of  from 
thirty  to  forty  miles  an  hour  that  strikes  an  animal  standing 
on  the  track  that  way?  Does  it  throw  it  off?  A.  Yes,  sir;  it 
throws  it  off.  Q.  Now,  if  you  had  succeeded  in  reducing  the 
speed  to  ten  or  fifteen  miles  an  hour,  what  would  have  been 
the  probable  effect  on  the  train?  A.  Well,  there  have  been 
accidents  of  that  kind  that  resulted  in  ditching  the  train. 
Q.  What  is  ordinarily  the  usual  results  of  reducing  the  speed 
of  the  train  to  such  a  speed  as  that, — say  ten  or  fifteen  miles  an 
hour, — and  striking  animals  on  the  track?  A.  Well,  it  is  not 
safe  to  do  it.  Q.  You  may  tell  the  jury  why  it  is  not  safe. 
A.  In  striking  an  animal  slow  that  way  you  simply  strike  them 
hard  enough  to  roll  them  up  on  the  pilot,  and  when  they  get 
up  there  they  roll  back  on  the  track  immediately  in  front  of 
the  engine,  and  the  engine  will  go  over  them,  and  result  in 
throwing  the  wheels  off  the  track.  Q.  Have  you  had  expe- 
rience of  that  kind?  A.  Yes,  sir.  Q.  How  many  times? 
A.  Three  wrecks  on  the  Rock  Island  inside  of  the  last  four 
years.  Q.  Is  it  regarded  as  safe  to  slow  up  your  engine,  in 
pulling  a  passenger  train,  when  it  is  apparent  that  you  will  be 
unable  to  stop  it  before  reaching  an  animal  on  the  track? 
A.  No,  sir;  it  is  not.  Q.  You  say  that,  it  would  have  been 
impossible,  at  the  time  that  those  animals  became  visible,  to 
have  stopped  the  train,  and  avoided  striking  them  hard  enough 
to  kill  them?  A.  Yes,  sir;  it  would  have  been.  The  tele- 
graph poles  along  the  Rock  Island  track  are  one  hundred  and 
fifty  feet  apart."  On  cross-examination  by  attorney  for 
plaintiff,  Huggins,  the  witness,  was  asked:  **Q.  Were  you 
keeping  a  lookout  that  night  constantly, — the  night  those 
steers  were  killed?  A.  Yes,  sir."  No  other  witnesses  were 
examined.  Upon  the  conclusion  of  the  testimony  the  defend- 
ant's attorney  submitted  to  the  fcourt  a  written  instruction,  as 
follows:  ** You  are  instructed  that  the  plaintiff  has  failed  to 
prove  that  the  cattle  described  in  his  complaint  were  killed 
through  any  negligence  of  the  defendant,  and  your  verdict 
should  be  for  the  defendant. ' '  The  court  refused  to  give  this 
instruction,  and  the  defendant,  by  its  counsel,  excepted.  The 
court  instructed  the  jury,  and  counsel  for  defendant  excepted 
to  the  giving  of  each  and  every  of  the  instructions  so  given. 
There  was  a  verdict  for  the  plaintiff,  and  damages  at  $56. 
On  the  2«;th  of  February,  1899,  there  was  amotion  by  defend- 
^t  for  a  new  trial  upon  the  following  grounds:  ** First,  That 
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the  verdict  is  contrary  to  the  law,  and  is  not  supported  by  the 
evidence.  Second.  Error  of  the  law  occurring  at  the  trial, 
and  excepted  to  by  the  defendant,  to  wit,  the  refusal  of  the 
court  to  instruct  the  jury  to  return  a  verdict  for  the  defendant, 
and  the  giving  of  the  following  instructions  to  the  jury  [setting 
out  all  of  the  instructions  given  by  the  court]."  The  motion 
for  a  new  trial  was  heard  and  overruled,  exception  taken,  and 
judgment  was  given  on  verdict.  An  appeal  was  prayed  and 
granted,  and  6o  days  given  in  which  to  file  a  bill  of  excep- 
tions, which  was  filed  within  the  time. 

M.  A.  Low,  W.  F.  Evans,  and  C.  O.  Blake,   for  appellant. 
Dunn  &  Jones,  for  appellee. 

RAYMOND,  J.  (after  stating  the  facts).  In  order  that 
plaintiff  may  recoyer  in  this  kind  of  an  action,  there  must  not 
only  be  proof  of  the  killing  of  the  stock,  but  that  the  killing 
resulted  from  the  lack  of  ordinary  care  on  the  part  of  the 
servants  of  the  railway  company.  If  there  is  no  negligence, 
there  is  no  liability.  Proof  of  the  killing  of  the  stock  is  not 
sufficient.  The  plaintiff  must  go  further.  He  must  aver  and 
prove  negligence  on  the  part  of  the  railroad  company.  **The 
burden  of  proof  is  on  him  who  complains  of  negligence." 
Pol.  Torts,  p.  545.  **  Negligence  in  the  management  and 
running  of  a  train  is  not  made  out  by  proof  of  the  killing  of 
stock  by  it."  Railroad  Co.  v.  Patchin,  16  111.  198,  61  Am. 
Dec.  6s;  Railroad  Co.  v.  Morthland,  30  111.  451;  Railroad  v. 
Utley,  38  111.  410;  Railroad  Co.  v.  Whalen,  42  111.  396;  Rail- 
way Co.  V.  Barrie,  55  111.  226;  Railroad  Co.  v.  Lynch,  67 
111.  149.  **The  omission  to  ring  a  bell  or  sound  a  whistle  does 
not  render  a  railroad  company  liable  for  an  injury  to  animals, 
unless  it  is  made  to  appear  that  such  signal  would  have  pre- 
vented the  injury."  Railroad  Co.  v.  Phelps,  29 111.  447;  Rail- 
way Co.  V.  Jones,  76  111.  311.  **The  weight  of  authority  is  to 
the  effect  that  a  plaintiff  who  is  seeking  to  recover  for  animals 
injured  on  a  railway  track  must  not  only  show  the  omission 
of  sig^nals,  but  must  show  that  such  omission  was  the  cause  of 
the  injury."  '  Elliott,  R.  R.  g  1206.  In  the  case  of  Holman  v., 
Railroad  Co.,  62  Mo.  562,  the  supreme  court  of  Missouri  held 
that,  when  it  is  alleged  that  the  stock  was  killed  by  a  train  of 
cars  at  a  point  where  the  law  requires  signals  to  be  given,  the 
testimony  must  show  or  tend  to  show  that  the  failure  to  give 
the  statutory  signals  caused  the  accident ;  and  that,  where  the 
only  proof  in  such  a  case  was  that  the  animal  was  killed  at  a 
public  crossing  by  a  train,  and  that  no  signals  were  given  as 
required  by  law,  it  is  the  duty  of  a  court  to  direct  a  verdict  for 
the  defendant.  In  Railroad  Co.  v.  Phelps,  29  111.  447,  the 
court  said:  **The  statute  requires  railroad  companies  to  ring  a 
bell  or  sound  a  whistle  at  all  road  crossings,  and  on  default 
they  are  made  liable  to  a  penalty  of  fifty  dollars  and  for  all 
damages  sustained  by  reason  of  such  neglect.  No  witness 
could  state  that  this  injury  resulted  in  consequence  of  a  failure 
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to  ring  the  bell  or  sound  the  whistle.  The  injury  did  not 
occur  at  a  road  or  street  crossing,  and  it  must  be  inferred  that 
a  failure  to  ring  the  bell  or  sound  the  whistle  at  the  street 
crossing,  did  not  produce  the  injury,  unless  by  doing  so  it 
would  have  prevented  the  animal  from  attempting  to  cross 
the  road  as  it  did.  And,  as  one  of  the  witnesses  stated,  no> 
person  could  tell  what  a  horse  would  have  done  if  the  bell  had 
been  rung  or  the  whistle  had  been  sounded.  We  think  there 
was  a  total  failure  of  evidence  to  prove,  or  evidence  that  even 
tended  to  prove,  that  the  injury  was  the  result  of  the  failure." 
In  Railroad  Co.  v.  Linn,  67  111.  109,  the  point  decided  is 
stated  in  the  syllabus  as  follows:  ** While  the  statute  imposes 
a  penalty  on  a  railroad  company  for  a  mere  omission  to  com- 
ply with  its  requirements,  more  is  required  to  create  a  liability 
for  injury  to  person  or  property.  In  the  latter  case,  when  no 
other  negligence  is  proved,  the  injury  must  be  by  reason  of 
the  neglect  to  ring  a  bell  or  sound  a  whistle,  and  the  proof 
must  show  that  it  was  the  probable  result  of  the  omission." 
In  course  of  the  opinion  the  court  said:  **The  statute  imposes 
a  penalty  upon  corporations  for  the  mere  omission  to  comply 
with  its  requirements;  but  more  is  required  to  create  a  lia- 
bility for  injury  to  persons  or  property.  In  the  latter  case  the 
injury  must  be  by  reason  of  the  negligence.  The  proof  must 
show  that  it  was  the  probable  result  of  the  omission.  In  this 
case  it  is  not  a  reasonable  presumption  that  the  mare  was 
killed  in  consequence  of  the  neglect  to  ring  the  bell  or  sound 
the  whistle.  There  is  not  even  a  strong  suspicion  created. ' ' 
In  Vallance  v.  Railroad  Co.  (C.  C.)  55  Fed.  364,  the  court 
said:  "The  only  evidence  tending  to  show  that  the  failure  to- 
ring  the  bell  or  sound  the  whistle  contributed  to  the  injury 
was  such  as  could  reasonably  be  inferred  from  the  presence  of 
the  child  at  or  near  the  crossing  with  injuries  of  the  character 
described.  In  order  to  entitle  the  plaintiff  to  recover  upon 
this  ground,  the  jury  were  instructed  that  they  must  find  from 
the  situation  that  the  omission  to  ring  the  bell  or  sound  the 
whistle  contributed  to  the  injury.  There  was  no  evidence 
that  the  child  was  precocious,  or  that  it  had  been  warned 
that  a  railway  whistle  or  bell  was  a  signal  of  danger. 
Therefore,  upon  the  conceded  facts  on  this  branch  of  the  case, 
the  finding  of  the  material  and  necessary  fact  that  the  failure 
to  whistle  or  ring  the  bell  contributed  to  the  injury  in  any 
way  is  against  the  weight  of  the  evidence,  and  an  inference  or 
deduction  so  unreasonable  as  to  compel  the  conclusion  that 
the  jury  were  controlled  by  prejudice."  **It  is  a  matter  of 
common  knowledge  that  the  Indian  Territory  is  a  grazing 
country,  where  cattle  in  great  numbers  run  at  large.  The 
owners  of  cattle  are  not  bound  to  fence  them  up,  and  the  rail- 
road company  is  not  bound  to  fence  them  out."  Railroad 
Co.  V.  Washington,  i  C.  C.  A.  286,  49  Fed.  347.  "Where  a 
domestic  animal  running  at  large  by  the  sufferance  of  the 
owner  gets  upon  a  railroad  track  at  the  crossing  of  a  highway 
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where  the  company  is  not  required  to  fence,  and  is  killed  by  a 
passing  train,  the  company  will  not,  in  general,  be  liable, 
unless  its  servants,  after  they  discovered  the  animal,  might, 
by  the  exercise  of  proper  care  and  prudence,  have  prevented 
the  injury.*'  Railway  Co.  v.  Barlow,  71  111.  640.  **Where 
stock  are  killed  or  injured  within  a  city,  town,  or  village  in 
Illinois  where  a  railroad  is  not  required  to  fence,  there  can  be 
no  recovery  had  by  the  owner  without  the  averment  in  declara- 
tion and  proof  that  the  servants  of  the  company  were  guilty 
of  negligence  in  running  its  trains.'*  Railroad  Co.  v.  Barton, 
80  111.  72.  ** Where  a  railway  company  is  under  no  statutory 
liability  for  injury  to  stock  by  its  trains  by  reason  of  its  road 
not  having  been  fenced,  the  only  ground  of  liability  will  be 
that  the  injury  might  have  been  avoided  by  the  exercise  of 
ordinary  care  and  prudence,  and  that  its  servants  in  charge 
failed  to  exercise  such  care  and  prudence. ' '  Railroad  Co.  v. 
Spencer,  76  111.  192.  **A  railway  company  is  never  author- 
ized to  diminish  the  speed  of  its  trains  in  order  to  avoid  injury 
to  cattle  on  the  track,  if,  by  so  doing,  it  augments  the 
danger  to  passengers."  Wood,  R.  R.  p.  1851.  **In  the 
absence  of  statutory  enactments  regulating  the  speed  of  rail- 
way trains,  railway  companies  may  run  their  train;  at  any 
rate  of  speed  which  may  best  suit  their  convenience.  They 
are  not  bound  to  run  at  a  slower  rate  of  speed  because  animals 
may  get  upon  the  track  and  may  receive  injuries  by  reason  of 
such  high  rate  of  speed.  Railway  companies  being  engaged 
in  the  business  of  conveying  passengers  and  property,  and 
that  business  being  regarded  of  the  highest  importance,  the 
speed  of  trains  may  be  regulated  with  that  end  in  view.  The 
slight  private  interest  which  may  exist  because  of  danger  of 
injury  to  animals  straying  upon  the  track  must  give  way  to 
the  greater  interests  which  exist  in  favor  of  the  public.  No 
rate  of  speed  is  negligence  per  se.  *  *  *  Where  animals 
are  discovered  upon  the  track,  the  engineer  is  ordinarily 
bound  to  exercise  some  degree  of  care  to  prevent  injuring 
them,  if  such  care  can  be  exercised  consistent  with  the  safety 
of  the  train  or  its  passengers.  If  danger  would  likely  result 
to  the  train  or  its  passengers  from  an  effort  to  stop  or  slacken 
the  speed  of  the  train,  there  is  no  obligation  to  stop  or  slacken 
the  speed ;  for  the  safety  of  the  train  and  its  passengers  is 
of  the  highest  importance,  and  takes  precedence  over  the  safety 
of  animals  on  the  track;  and  an  engineer  will  be  justified  in 
increasing  the  speed  of  his  train,  so  as  to  throw  animals  away 
from  the  track,  where  such  a  course  will  secure  the  greatest 
safety  for  the  train  and  the  property  and  passengers  being 
carried  thereon.  ♦  *  *  And  where  it  appears  that  an  effort 
to  slacken  the  speed  would  not  avoid  the  collision  with,  the 
animals,  the  company  is  excused  from  making  the  effort." 
3  Elliott,  R.  R.  p.  1850,  §  1204. 

If  there  is  no  proof  of  negligence,  the   court  should  instruct 
the  jury  to  find  for  the  defendant.     We  are  of  opinion  that 
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there  is  no  proof  of  negligence  upon  the  part  of  the  raibroad 
company.  In  fact,  the  testimony  of  the  engineer  in  charge 
of  the  train  negatives  the  charge  of  negligence,  and  the 
plaintiff  offers  no  evidence  to  support  his  contention  that  the 
stock  was  killed  through  the  negligence  of  the  defendant 
company.  The  court  is  of  the  opinion  that  the  peremptory 
instruction  asked  for  by  the  defendant  in  the  court  below 
:should  have  been  given. 
Reversed  and  remanded. 

Pennsylvania  Co.  v.  Reidy. 

{Supreme  Court  of  Illinois^  June  ig^  igoi,) 
[64  N.  E.  Rep.  698.  ] 

Accident  at  Crossing— Contributory  Negligence — Question  for  Jury. 

A  train  was  unloading  passengers  at  a  point  where  a  street  inter- 
sected its  tracks,  which  lay  in  another  street,  as  did  also  the  tracks 
of  another  railroad.  Plain.tiff,  alighting  from  the  train,  started 
easterly  toward  the  tracks  of  the  latter  railroad  along  the  intersecting^ 
street.  To  the  north,  between  the  tracks,  stood  a  switchman's 
shanty,  and  there  were  persons  about  it  obstructing  plaintiif' s  view 
in  that  direction.  The  gates  across  the  intersecting  street  were 
down.  Plaintiff,  while  crossing  the  tracks,  was  struck  by  a  train 
coming  ffom  the  north,  and  injured:  held^  that  the  question  whether 
plaintiff  was  in  the  exercise  of  due  care  was  for  the  jury. 

Same — Negligence — Question  for  Jury. 

The  engineer  of  the  train  that  ran  into  plaintiff  testified  that  he 
knew  the  other  train  was  due  to  stop  at  the  crossing ;  that  he  saw  it 
stop,  and  saw  plaintiff  approach  the  tracks,  but  did  not  slacken 
speed:  heldt  that  the  question  of  the  defendant's  negligence  was  for 
the  jury. 
Same — Same — Evidence—  Rules. 

A  railroad  train  had  stopped  at  a  platform  placed  in  a  street  for 
the  use  of  passengers  on  alighting  from  trains,  and  plaintiff,  after 
leaving  the  platform,  started  across  the  tracks  of  another  company  and 
was  struck  by  a  train.  In  an  action  for  the  injuries  there  was  ad- 
mitted in  evidence  a  rule  of  defendant  to  the  effect  that  a  train,  ap- 
proaching a  station  where  a  passenger  train  is  receiving  passengers, 
should  be  stopped  before  reaching  the  passenger  train :  held^  that 
the  error,  if  any,  in  admitting  the  rule,  was  cured  by  an  instruction 
to  the  effect  that  the  rule  had  no  application  to  trains  or  tracks  other 
than  those  of  defendant. 

Same — Same — I  nstructions. 

A  railroad  train  had  stopped  at  a  platform  placed  in  a  street  for  the 
use  of  passengers  on  alighting  from  trains,  and  plaintiff,  after  leav- 
ing the  platform,  started  across  the  tracks  of  another  company  and 
was  struck  by  a  train.  The  engineer  of  the  train  that  struck  plain- 
tiff testified  that  he  knew  the  other  train  had  stopped,  and  that  he 
^aw  passengers  alighting :  held  not  error  to  refuse  to  charge  that,  if 
the  jury  believed  that  at  and  before  the  injury  it  was  customary  for 
suburban  passenger  trains  to  avoid  stopping  at  a  station  at  a  time 
when  a  through  passenger  train  was  about  to  pass,  then  the  engineer 
of  defendant's  train  had  a  right  to  believe  the  trains  in  question 
would  be  governed  by  such  custom,  as  the  instruction  ignored  the 
testimony  of  the  engineer. 

Appeal  from  appellate  court,  First  district. 

Action  by  Thomas  A.  Reidy  against  the  Pennsylvania  Com- 
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pany.  From  a  judgment  of  the  appellate  court  (99  111.  App. 
477)  affirming  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Geo.  Willard,  for  appellant. 

Seth  F.  Crews  and  Ralph  Crews,  for  appellee. 

BOGGS,  J.  On  the  8th  day  of  February,  1892, — now  more 
than  10  years  ago, — the  appellee  was  run  upon  and  struck  by 
an  engine  which  was  drawing  one  of  appellant's  passenger 
trains  southward  on  and  along  Stewart  avenue,  in  the  city  of  ^ 
Chicago.  He  brought  this  an  action  on  the  case  to  recover  dam-* 
ages  because  of  the  injuries  so  sustained.  The  case  has  been 
twice  tried  in  the  circuit  court  of  Cook  county.  The  appel- 
lee prevailed  on  both  hearings.  A  judgment  in  his  favor  in 
the  sum  of  $12,000,  entered  on  the  first  hearing,  was  reversed 
by  the  appellate  court  for  errors  in  matter  of  procedure. 
Upon  a  second  hearmg  judgment  was  awarded  the  appellee 
in  the  sum  of  $10,000.  This  is  an  appeal  from  the  judgment 
of  the  appellate  court  for  the  First  district  affirming  the  last- 
mentioned  judgment  of  the  circuit  court  of  Cook  county. 

The  errors  assigned  render  necessary  some  reference  to  the 
facts.  At  the  time  the  appellee  was  injured  the  appellant 
company  maintained  two  railroad  tracks  in  Stewart  avenue, 
in  the  city  of  Chicago,  located  near  each  other,  on  the  easterly 
side  of  the  avenue.  The  Western  Indiana  Railroad  Company 
maintained  two  tracks  on  the  westerly  side  of  said  Stewart 
avenue.  The  Chicago  &  Eastern  Illinois  Railroad  Company 
operated  its  passenger  trains  on  the  more  easterly  track  of 
said  Western  Indiana  Railroad  Company,  in  said  avenue. 
Thirty-First  street  runs  east  and  west,  and  intersects  Stewart 
avenue  at  right  angles.  In  the  center  of  the  avenue,  at  the 
crossing  of  said  Thirty-First  street,  there  was  a  space  of  about 
20  feet  between  the  more  easterly  track  of  the  Western 
Indiana  Railroad  Company  and  the  more  westerly  track  of 
the  appellant  company.  At  the  south  side  of  Thirty-First 
street,  and  immediately  adjoining  the  easterly  track  of  the 
Western  Indiana  Railroad  Company,  a  small  and  narrow  plat- 
form had  been  erected  for  the  use  of  passengers  in  entering  or 
alighting  from  the  trains  passing  along  the  avenue  on  that 
track.  The  platform  was  about  9  feet  long,  2i  feet  wide,  and 
about  15  inches  high.  It  could  only  accommodate  the  pas- 
sengers who  were  attempting  to  enter  or  alight  from  the  rear 
end  of  one  car  and  the  forward  end  of  another.  At  the  hour 
of  20  minutes  after  5  o'clock  on  the  evening  of  February  8, 
1892,  a  passenger  train  of  the  Chicago  &  Eastern  Illinois 
Railroad  Company,  which  was  northward  bound  on  the 
easterly  of  the  tracks  maintained  by  the  Western  Indiana 
Railroad  Company  on  said  Stewart  avenue,  stopped  at  the 
crossing  of  Thirty-First  street.  The  appellee  was  a  passenger 
on  the  train,  and  alighted  at  or  near  the  south  line  of  Thirty- 
First  street,  and  at  once  proceeded  to  pass  eastwardly  along 
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the  south  side  of  Thirty-First  street,  across  the  tracks  of  the 
appellant  company  in  the  avenue.  A  passenger  train  of  the 
appellant  company  was  then  approaching  the  crossing  from 
the  north  on  the  Vesterly  of  appellant's  tracks  in  Stewart 
avenue,  and  the  engine  drawing  said  train  ran  upon  and  struck 
appellee  as  he  was  crossing  the  track  on  which  it  was  moving. 
He  received  serious  injuries,  making  necessary  the  amputation 
of  his  left  leg. 

It  is  contended  the  court  should  have  directed  a  peremptory 
verdict  for  the  appellant  on  two  grounds :  First,  that  the 
evidence  did  not  tend  to  show  the  appellee  was  in  the  exercise 
of  ordinary  care  for  his  own  safety ;  and,  second,  that  the  evi- 
dence did  not  tend  to  show  the  servants  of  the  appellant  com- 
pany in  charge  of  the  engine  and  train  were  guilty  of  any  act 
of  negligence  which  contributed  to  the  injury.  We  think  both 
of  these  contentions  were  properly  regarded  by  the  trial  judge 
as  questions  of  fact  for  the  determination  of  the  jury.  The 
appellee,  together  with  other  passengers,  alighted  from  the 
train  in  a  narrow  space  in  the  avenue,  with  railroad  tracks  on 
either  side.  He  was  going  to  his  home,  one  block  east  of 
Stewart  avenue,  and  it  was  necessary  he  should  cross  over  the 
tracks  of  appellant  railway  in  the  avenue.  Moreover,  the 
train  on  which  he  had  arrived  stood  across  Thirty-First  street, 
thus  closing  the  passageway  to  the  westward.  He  testified 
that  he  looked  to  the  north  and  the  south,  but  did  not  see  the 
train.  It  was  **at  sundown,"  or  **at  dusk,*'  as  stated  by  some 
of  the  witnesses.  At  the  north  side  of  Thirty-First  street, 
in  the  space  in  Stewart  avenue  not  occupied  by  the  railroad 
tracks,  and  between  the  tracks,  stood  a  switchman's  house, 
or  *'shanty,"  and  several  persons  were  standing  in  the  same 
space,  and  thus  to  some  extent  his  view  of  the  approaching- 
train  was  obstructed.  Under  the  circumstances  he  might, 
without  any  imputation  of  negligence,  govern  his  actions  to 
some  extent  in  reliance  upon  the  supposition  that  a  train 
would  not  be  driven  at  a  high  rate  of  speed  along  the  appel- 
lant's tracks  in  the  avenue  and  across  Thirty-First  street  at  a 
time  when  the  Chicago  &  Eastern  Illinois  Railroad  Company 
was  unloading  passengers  from  the  coaches  of  its  train  into 
the  narrow  space  in  the  avenue  between  the  two  sets  of  tracks. 
It  was  not  reasonably  to  be  apprehended  by  him  that  tfie 
railroad  companies  so  occupying  a  public  street  with  their 
tracks  and  trains,  and  using  the  space  at  a  street  crossing  for 
the  purpose  of  receiving  and  discharging  passengers,  would 
operate  their  trains  along  the  streets  and  across  that  street 
intersection,  where  passengers  were  alighting  from  a  train, 
without  due  regard  for  the  safety  of  the  persons  so  known  to 
be  in  the  narrow  space  at  the  street  intersection.  The  fact 
the  gates  were  down  at  the  street  crossing  had  little,  if  any, 
weight  in  determining  the  propriety  of  the  action  of  the 
appellee.  If  he  had  known  the  gates  were  closed,  he  would 
most  probably  have  supposed  they  had  been  shut  down   to 
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warn  others  on  the  street  of  the  coming  in  of  the  train  on 
which  he  was  a  passenger.  That  the  gates  were  shut  con- 
veyed no  warning  to  him.  The  trial  court  correctly  refused 
to  declare,  as  matter  of  law,  that  under  the  circumstances  the 
appellee  should  be  declared  euilty  of  failure  to  exercise  ordi- 
nary care  for  his  own  safety.  The  evidence  also  made  it  the 
duty  of  the  court  to  submit  to  the  jury,  as  a  question  of  fact, 
whether  the  servants  of  the  appellant  company  in  charge  of 
its  train  were  guilty  of  negligence.  The  engineer  who  was 
controlling  the  locomotive  drawing  the  appellant's  train 
testified  that  he  knew  that  the  passenger  train  of  the  Chicago 
&  Eastern  Illinois  Railroad  Company  was  due  to  stop  at  the 
crossing  of  Thirty-First  street  at  the  time  in  question;  that  he 
saw  that  train  approaching  the  crossing ;  that  he  afterwards 
saw  passengers  getting  off  of  the  Eastern  Illinois  train  into 
the  space  in  the  avenue  between  the  tracks;  and  the  evi- 
dence showed  that  without  slackening  the  speed  of  his  train 
he  drove  his  engine  and  train  over  the  crossing  at  a  speed  of 
from  1 5  to  30  miles  per  hour,  without  any  regard  to  the  fact 
that  passengers  on  the  train  of  the  Chicago  &  Eastern  Illinois 
Railroad  Company  had  been  discharged  from  a  train  of  that 
company  into  the  narrow  space  in  the  avenue,  between  the 
track  on  which  his  train  was  moving  and  the  track  where 
stood  the  train  frdm  which  the  appellee  had  alighted.  He 
knew  that  passengers  were  m  that  space,  and  that  the 
Chicago  &  Eastern  Illinois  train  stood  across  the  street  and 
obstructed  their  passage  to  the  westward,  and  that  the  only 
exit  for  such  passengers  was  eastward  across  the  track  on 
which  his  train  was  moving.  The  law  required  the  exercise 
of  ordinary  care  on  the  part  of  the  company,  and  ordinary 
care  is  that  degree  of  care  which  is  commensurate  with  the 
hazards  of  thesituation.  2  Thomp.  Neg.  §  1846.  The  engi- 
neer admitted  that  he  saw  the  appellee  approaching  the  track 
on  which  his  train  was  moving,  that  he  realized  appellee  was 
in  danger  or  would  at  once  become  endangered  by  his  train, 
and  that  he  did  not  then  apply  the  brake  or  shut  off  the 
steam,  but  stepped  to  the  other  side  of  the  cab  to  see  if  appel- 
lee was  hit,  and  then  came  back  and  applied  the  brake.  The 
evidence  tended  to  disclose  the  want  of  ordinary  care  on  the 
part  of  the  engineer  for  the  safety  of  the  appellee. 

It  is  complained  the  court  permitted  the  appellee  to  intro- 
duce in  evidence  rule  No.  114  adopted  by  the  appellant  com- 
pany. The  rule  is  as  follows :  ' '  A  train  app^roaching  a  station 
where  a  passenger  train  is  receiving  or  discharging  passengers 
must  be  stopped  before  reaching  the  passenger  train.*'  The 
ground  of  objection  to  the  introduction  of  the  rule  is  that  it 
was  only  intended  to  be  applicable  to  the  appellant's  road. 
The  error  of  admitting  this  rule  in  evidence,  if  any  error  there 
was,  as  to  which  we  announce  no  decision,  was  obviated  by 
instructions  Nos.  9  and  10  given  to  the  jury  at  the  request  of 
the  appellant  company.     These  instructions  are,  in  substance, 
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that  the  rule  had  no  application  to  the  cause,  and  was  not 
understood  by  the  officers,  agents,  and  employees  of  the  com- 
pany to  refer  to  any  other  trains  or  tracks  than  those  of  the 
appellant  company.  Excluding  the  rule  from  consideration, 
the  circumstances  and  the  situation  authorized  the  applica- 
tion of  the  principle  or  design  of  the  rule  to  the  case.  The 
lines  of  the  two  railroad  companies  were  laid  in  the  same 
public  avenue.  Their  tracks  were  so  placed  in  the  avenue  as 
to  leave  but  a  narrow  strip  of  the  avenue,  or  space,  between 
the  tracks.  The  Chicago  &  Eastern  Illinois  Railroad  Com- 
pany and  the  Grand  Trunk  road  availed  of  this  space  at  the 
intersection  of  Thirty-First  street  as  a  place  for  receiving  and 
discharging  passengers  to  and  from  their  trains,  and  this  was 
well  known  to  the  appellant  company.  That  persons  who 
had  alighted  from  trains  in  this  space  would,  or  at  least 
might,  be  endangered  by  the  running  of  appellant's  trains  at 
a  high  rate  of  speed  on  its  tracks  across  the  street  intersection 
was  apparent  to  the  servants  of  the  appellant.  The  avenue 
retained  its  character  as  a  public  highway.  The  appellant 
company,  though  authorized  to  lay  its  tracks  on  the  avenue 
and  propel  its  trains  on  such  tracks,  had  actual  knowledge 
that  the  avenue  was  also  occupied  by  the  tracks  of  other  rail- 
way companies,  and  that  such  other  companies  were  using  a 
portion  of  the  avenue  as  a  place  for  receiving  and  discharging 
passengers,  and  such  knowledge  charged  it  with  the  duty  of 
operating  its  trains  with  due  regard  for  the  safety  of  those 
who,  by  reason  of  being  passengers  on  the  trains  of  the  other 
companies,  were  brought  into  such  proximity  to  its  tracks  as 
to  make  the  moving  of  its  trains  on  its  tracks  dangerous  to 
such  persons.  Speaking  of  the  duty  imposed  by  law  upon 
railway  companies  in  like  state  of  case,  it  is  well  remarked  in 
2  Thomp.  Neg.  §  1726:  **At  such  places  the  railway  com- 
pany is  bound  to  anticipate  the  presence  of  persons  on  its 
track,  and  to  keep  a  reasonable  lookout  for  them,  to  give 
signals,  ♦  ♦  *  and  to  moderate  the  rate  of  speed  of  its 
trains,  so  as  to  enable  them  to  escape  injury.'*  In  Railroad 
Co.  y.  Kelly,  182  111.  267,  54  N.  E.  979,  it  was  said  in  the 
opinion  of  the  appellate  court,  which  was  there  adopted  as 
the  opinion  of  this  court  (page  269,  182  111.,  and  page  980,  54 
N.  E.):  ** The  running  of  a  freight  train  at  a  high  rate  of 
speed  past  a  station  where  a  passenger  train  is  receiving  and 
discharging  passengers  is  so  plainly  negligent  as  not  to  re- 
quire comment.  It  is  equally  negligent  to  so  run  a  freight 
train  just  as  the  passenger  train  is  pulling  into  the  station, 
and  more  especially  when  the  track  upon  which  the  freight 
train  is  moving  is  between  the  depot  and  the  track  on  which 
the  passenger  train  is  moving. ' '  The  principle  thus  announced 
is  applicable,  we  think,  to  the  case  in  hand.  It  is  clear,  in 
view  of  this,  and  also  in  view  of  the  instructions  given  by  the 
court,  before  referred  to,  that  the  judgment  should  not  be 
reversed  because  of  admission  in  evidence  of  rule  No.  1 14. 
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There  was  no  error  of  reversible  character  in  the  giving  or 
refusing  of  instructions.  There  is  no  force  in  the  objection 
that  instruction  A  given  in  behalf  of  appellee  assumes  that 
the  appellant  company  was  guilty  of  negligence.  The  in- 
struction, in  the  first  paragraph  thereof,  does  no  more  than  to 
state,  as  by  way  of  explanation  of  the  issues,  that  it  is  alleged 
in  the  declaration,  as  a  ground  of  a  right  to  recover  damages, 
that  the  defendant  was  negligent,  etc.  The  design  of  the 
second  clause  or  paragraph  of  the  instruction  is  to  advise 
the  jury  as  to  the  elements  necessary  to  be  established  by  the 
testimony  to  warrant  a  recovery,  the  third  of  which  is  that  it 
shall  be  shown  by  a  preponderance  of  the  evidence  that  the 
plaintiff  was  injured  as  the  direct  and  proximate  result  of  the 
negligence  of  the  appellant  company.  There  is  in  no  part  of 
the  instruction  any  assumption  of  fact  that  would  invade  the 
province  of  the  jury  to  determine  from  the  proofs  whether  the 
company  was  guilty  of  negligence. 

The  other  complaint  against  this  instruction,  and  also 
against  instruction  B  given  in  the  same  behalf,  that  the  duty  of 
the  appellee  to  use  due  care  may  have  been  understood  by  the 
jury  to  be  limited  to  the  immediate  time  and  place  of  the 
injury,  is  groundless.  There  is  nothing  in  the  phraseology 
or  structure  of  the  instructions  to  indicate  that  the  law 
required  no  more  of  the  appellee  than  that  he  should  have 
used  due  care  to  avoid  injury  after  reaching  the  point  of 
immediate  peril.  That,  if  his  negligence  or  want  of  ordinary 
care  brought  about  his  perilous  situation,  he  could  not  recover, 
could  not  have  been   misunderstood  by  the  jury. 

Instruction  No.  is,  refused,  was  but  a  repetition  of  instruc- 
tion No.  2,  which  was  given. 

Instruction  No.  6,  given  at  the  request  of  the  appellant 
company,  contained  all  asked  to  be  given  by  instruction  No. 
i6,  which  was  refused. 

Instruction  No.  17,  refused,  erroneously  asked  the  court  to 
direct  the  jury  to  return  a  verdict  for  appellant,  if  they  should 
find  a  fact  which  was  merely  evidentiary,  and  not  ultimate,  to 
have  been  established  by  the  evidence.  The  court,  in  instruc- 
tion No.  13  given  at  the  request  of  appellant,  advised  them 
that  the  fact  referred  to  in  instruction  No.  17,  if  proven, 
would  authorize  a  verdict  for  the  appellant.  Neither  of  the 
instructions  should  have  been  given.  The  appellant  profited 
by  the  error  of  the  court  in  giving  one  of  them,  and  cannot 
be  heard  to  complain  that  the  court  refused  to  reiterate  it. 

It  was  not  error  to  refuse  to  give  instruction  No.  18  asked  by 
appellant.  It  was  as  follows:  **If  the  jury  believe,  from  the 
evidence,  that  at  and  before  the  time  of  the  injury  in  question 
it  was  customary  for  suburban  passenger  trains  to  avoid  stop- 
ping at  a  station  to  load  or  unload  passengers  at  a  time 
when  a  through  passenger  train  was  about  to  pass  such 
station,  then  Engineer  King,  of  defendant's  said  train,  had  a 
right  to  believe  that  the  Eastern  Illinois  train  in    question 
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would  be  governed  by  such  custom  until  he  had  notice  to  the 
contrary. ' '  The  engineer  admitted,  when  testifying  as  a  wit- 
ness, that  before  his  train  arrived  at  Thirty-First  street  he 
knew  the  train  of  the  Chicago  &  Eastern  Illinois  Railroad 
Company  had  stopped  at  the  street  intersection,  and  saw 
passengers  alighting  from  the  train  of  that  company  in  the 
space  between  the  tracks.  The  instruction  entirely  ignores 
this  testimoixy. 

There  was  no  objection  made,  at  the  time,  to  remarks  of 
counsel  for  appellee  in  his  closing  address  to  the  jury.  No 
complaint  based  upon  alleged  improprieties  in  that  address 
can  now  be  urged.  We  have,  however,  in  view  of  the  fre- 
quency of  complaints  of  this  character,  examined  the  record 
with  reference  to  this  objection,  and  find  it  to  be  wholly 
untenable.     The  judgment  must  be,  and  is,  affirmed. 

Judgment  affirmed.  

Southern  Ry.  Co.  v.  Hill. 

{Supreme  Court  of  Georgia^  Oct,  30,  1902,) 
[42  S.  E.  Rep.  728.] 

Railroads— Killing  Stock — Presumptions.* 

The  killing  of  the  live  stock  by  the  train  of  the  plaintiff  in  error 
being  admitted  and  the  presumption  being  against  the  company,  this 
court  is  not  prepared  to  say,  in  the  light  of  the  entire  testimony,  the 
verdict  of  the  jury,  and  its  approval  by  the  presiding  judge,  that  this 
presumption  was  so  clearly  overcome  as  to  require  the  reversal  of  the 
judgment  of  the  court  below,  overruling  the  motion  for  a  new  trial 
based  on  the  general  grounds. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Gordon  county ;  W.  M.  Henry, 
Judge. 

Action  by  J.  W.  Hill,  Jr.,  against  the  Southern  Railway 
Company.  Judgment  for  plaintiff.  Defendant  brings  error. 
Affirmed. 

Shumate  &  Maddox  and  Harkins  &  Dodd,  for  plaintiff  in 
error. 

Starr  &  Erwin,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 
LUMPKIN,  P.  J.,  absent  on  account  of  sickness. 


.Alabama  Midland  Ry.   Co.   v.   Stevens. 
Stevens  v.  Alabama  Midland  Ry.  Co. 

{Supreme  Court  of  Georgia^  Dec,  12,  igo2.) 

[43  S.  K.  Rep.  46.] 
Certiorari — Bond. 

Civ.  Code,  2  4639,  which  declares  that,  before  a  writ  of  certiorari 
shaU  issue,  the  party  applying  for  the   same,    his   agen^  or  attorney, 

*A8  to  the  presumption  of  negligence  arising  from  mere  proof  of 
injury  to  stock  on  track,  see  foot-note  appended  to  Felton  v,  Anderson 
(Ky.),  4  R.  R.  R.  114,  27  Am.  &  EJng.  R.  Cas.,  N.  S.,  114. 
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shall  give  bond  and  good  security,  means  that  the  bond  shall  be  given 
by  the  party  himself,  or  by  his  agent,  either  general  or  special,  who 
is  authorized  to  represent  the  party  in  that  particular  case,  or  by  an 
attorney  whose  employment  includes  services  in  that  case,  or  who  is 
•authorized  by  the  party  to  give  the  bond. 

Same—Same — Authority  of  Agent. 

Hence,  where  a  railroad  company  is  dissatisfied  with  a  verdict  in 
•an  inferior  court,  and  applies  for  a  writ  of  certiorari,  the  chief  clerk 
in  a  local  freight  depot,  temporarily  acting  as  station  agent  in  the 
•absence  of  the  regular  agent,  who  is  forbidden  by  the  by-laws  of  the 
corporation  to  make  any  contract  binding  the  company,  and  such 
-clerk  having  no  authority,  general  or  special,  to  sign  the  name  of 
the  company  to  the  bond,  and  knowing  nothing  about  the  trial  of  the 
case,  is  not  such  an  agent  as  is  contemplated  by  the  above  section  of 
the  Code ;  and,  where  the  bond  given  was  executed  by  him  in  the 
name  of  the  company,  the  certiorari  was  void.  Hamilton  v.  Insur- 
ance Co.,  33  S.  E).  705,  107  Ga.  728. 

Same— Same— Ratification  of  Act  of  Agent. 

As  the  certiorari  was  void  on  account  of  the  failure  to  give  a  valid 

bond,  there  could  be  no  ratification  of  the  act  of  the   agent,   so  as  to 

give  life  to  the  void  proceeding,  or  to  affect   the  rights   of  the   other 

party,  which  had  attached  before  ratification.     Graham  v,  Williams, 

•40  S.  K.  790,  114  Ga.  716. 

Writ  of  Error — Dismissal. 

Inasmuch  as  the  judgment  refusing  to  dismiss  the  certiorari,  com- 
*plained  of  in  the  cross-bill  of  exceptions,  must  be  reversed,  the  sub- 
sequent hearing  was  nugatory,  and  a  writ  of  'error  to  the  overruling 
•of  the  certiorari  will  be  dismissed. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Decatur  county ;  W.  N.  Spence, 
Judge. 

Action  by  J.  A.  Stevens,  by  his  next  friend,  against  the 
Alabama  Midland  Railway  Company.  Judgment  for  plaintiff 
before  a  justice,  and  defendant  brings  certiorari.  The  cer- 
tiorari was  overruled,  and  defendant  brings  error,  and  plain- 
tiff assigns  cross-error.  Reversed  on  cross-error,  and  writ  of 
«rror  dismissed. 

Hawes  &  Hawes,  for  plaintiff  in  error. 

A.  G.  Powell  and  A.  H.  Russell,  for  defendant  in  error. 

SIMMONS,  C.  J.  Judgment  on  cross-bill  of  exceptions 
reversed.  Main  bill  of  exceptions  dismissed.  All  the  justices 
concurring,  except  LUMPKIN,  P.  J.,  absent  on  account  of 
rsickness. 


KiNYON  ».  Chicago  &  N.  W.  Ry.  Co. 

{Supreme  Court  of  Iowa,  Oct,  ^9,  igoi,) 

[92  N.  W.  Rep.  40.] 

Injuries  to  Stock  at  Crossing— Negligence — Pleading— Signals— Speed. 
Where,  in  an  action  against  a  railway  company  for  killing  cattle  at 
•a  crossing,  the  petition  alleged  that  defendant  was  negligent  in  fail- 
ing to  reasonably  signal  for  the  crossing,  and  that  the  view  of  ap- 
proaching trains  was  obstructed  by  a  curve  of  the  road,  and  banks 
surmounted  by  brush,  and  further  obstructed  by  cars  standing  near 
-the  crossing,  and  that  the  train  was  operated  at  a  high  rate  of  speed, 
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and  the  evidence  tended  to  support  sach   allegfations,    it  was  error  to 
withdraw  froifl  the  jury  all  questions  of  defendant's  neg^ligence  save 
the  alleged  failure  to  reasonably  sig^nal  for  the  crossing. 
Crpssings— Signals— Common- Law  Duty.* 

A  statute  requiring  a  train  to  sound  the  whistle  of  the  engine  at 
least  60  rods  before  a  crossing  is  reached  does  not  abrogate  the  com- 
mon-law duty  requiring  the  giving  of  the  signal  at  a  greater  distance 
if,  by  reason  of  the  speed  of  the  train  or  the  dangers  of  the  crossing, 
reasonable  caution  demands  it. 

Same — Same — Pleading. 

A  contention  that  plaintiff's  petition  in  an  action  for  killing  cattle 
in  a  collision  at  a  crossing  is  not  broad  enough  for  the  application 
of  the  doctrine  that  the  common -law  duty  rests  on  a  company  to 
signal  the  approach  of  trains  at  a  reasonable  distance  from  a  cross- 
ing, instead  of  limiting  the  company's  duty  toatatatory  signaling  60 
rods  from  tlie  crossing,  is  without  merit,  where  the  petition  alleges 
that  defendant  negligently  failed  to  give  the  statutory  signal,  and 
also  failed  to  signal  in  reasonable  time  to  give  necessary  warning  of 
the  train's  approach. 

Same— Speed — Evidence— Error— Waiver. 

The  error  in  excluding  evidence  of  the  speed  of  a  train  approaching 
a  crossing,  and  in  refusing  instructions  on  the  question  of  speed,  on 
a  trial  of  an  action  for  killing  cattle  at  a  crossing,  was  not  waived 
by  the  statement  of  plaintiff's  counsel  that  it  was  negligence  for  the 
company  to  operate  its  train  at  a  high  rate  of  speed  at  a  dangerous 
crossing  without  sounding  the  wnistle  a  sufficient  length  of  time  to> 
warn  people  of  the  train's  approach,  though,  in  response  to  a  ques- 
tion of  the  court,  he  also  stated  that  the  statute  fixed  the  matter  of 
giving  signals,  without  any  question  of  speed. 

Same — Same. 

Though  the  mere  fact  of  running  a  train  at  a  great  speed  over  a 
crossing  raises  no  presumption  of  negligence,  a  company  is  obliged 
to  operate  its  trains  with  reference  to  the  peculiar  conditions  render- 
ing a  crossing  dangerous  to  travelers  on  the  highway. 

Instructions. 

Though  instructions  requested  by  counsel  are  not  so  framed  as  to 
justify  the  court  in  literally  giving  them,  yet,  if  they  contain  perti* 
nent  legal  principles  not  covered  by  the  charge,  the  court  must  em-^ 
body  them  in  proper  words. 

Same — Signals. 

Where  plaintiff  alleged  that  defendant  was   negligent  in  failing  to 
signal  the  train's  approach  at  least  60  rods  from  the  crossing,  an  in- 
struction that,  if  plaintiff  heard   the  approaching   train  when  it  was 
60  rods  or  more  from  the  crossing,  then  the  failure  to  give  the  signal 
did  not  cause  the  accident,  was  erroneous,  as   stating,  as  a  matter  of 
law,  that  there  was   no  negligence  on  defendant's,   or  that  there  waa 
contributory  negligence  on  plaintiff's,  part. 
Same — Same. 

A  contention  that  as  defendant's  evidence  showed  that  the  whistle 
was  sounded  at  the  60-rod  limit,  and  plaintiff  claimed  not  to  have 
heard  it,  to  have  given  the  signal  at  a  greater  distance  would  have  been 
useless,  and  therefore  defendant  could  not  be  charged  with  negligence 

*As  to  whether  statutory  provision  regulating  the  giving  of  signals 
at  railroad  crossings  is  the  sole  measure  of  the  railroad's  duties  in 
this  respect,  see  Tessmer  v.  New  York,  etc.,  R.  Co.  (Conn.),  15  Am. 
&  Eng.  R.  Cas.,  N.  S.,  164,  and  notes,  173  et  seq. ;  Downing  v. 
Morgan's  L.  Sl  T.  Ry.  &  S.  S.  Co.  (La.),  20  Am.  &Eng.  R.  Cas.,  N. 
S.,  412,  and  foot-note;  English  v.  Southern  Pac.  Co.  (Utah),  4 
Am.  &  Eng.  R.  Cas.,  N.  S.,  63;  Missouri  Pac.  Ry.  Co.  v,  Moffatt 
(Kan.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  488;  Coulter  v.  Great  Northern 
Ry.  Co.  (N.  Dak.),  4  Am.  &  Eng.  R.  Cas.,  N.  8.,  336. 
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in  failing'  to  give  the  signal  at  the  greater  distance,  cannot  be  sus- 
tained, for  the  court  cannot  assume  that  defendant's  testimony  is 
true,  and  plaintiff's  evidence  that  no  whistle  was  sounded  is  false. 

Same — Contributory  Negligence— Instructions. 

An  instruction  that  there  was  some  testimony  showing  that  plaintiff 
did  not  stop  the  cattle  before  going  upon  the  crossing,  until  he  could 
ascertain  whether  a  train  was  approaching,  was  erroneous,  as  it  was 
the  provlnoe  of  the  jury  to  find  what  was  established  by  the  evidence. 

Same— Same — Same. 

An  instruction  that,  if  ordinary  care  and  caution  required  that 
plaintiff  stop  the  cattle  ±o  investigate  whether  a  train  was  approach- 
ing, then  a  failure  to  do  so  would  constitute  negligence,  and  he  could 
not  recover,  was  erroneous,  for  failing  to  require  the  jnry  to  further 
find  that  such  negligence  contributed  to  the  injury. 

Instructions. 

An  objection  to  an  instruction  that  it  was  given  in  writing,  while 
the  remainder  of  the  charge  was  typewritten,  is  without  merit. 

Appeal  fromdistrict  court,  Harrison  county ;  O.D.Wheeler, 
Judge. 
The  opinion  states  the  case.     Reversed. 

C.  O.  Kellogg,  for  appellant. 

Hubbard,  Dawley  &  Wheeler  and  Thomas  Arthur,  for 
appellee. 

WEAVER,  J.  The  plaintiff,  being  the  owner  of  39  steers, 
was  driving  them  along  the  public  highway  and  over  a  cross- 
ing of  the  defendant's  railway  track.  Before  the  passage 
was  entirely  accomplished,  a' train  moving  at  a  high  rate  of 
speed  approached  the  crossing,  and  a  collision  occurred,  in 
which  6  of  the  steers  were  killed.  The  plaintiff  alleges  that 
this  loss  of  his  property  was  occasioned  by  the  negligence  of 
the  railway  company  in  the  following  particulars:  That  the 
whistle  of  the  engine  was  not  sounded  as  required  by  law;  that 
the  whistle  was  not  sounded  at  all  on  approaching  the  cross- 
ing until  within  less  than  60  rods  of  the  crossing;  that  the 
view  of  approaching  trains  at  the  crossing  was  obstructed  by  a 
curve  of  the  road  through  high  banks,  surmounted  by  brush  apd 
weeds ;  that  the  train  was  running  at  a  dangerously  high  rate 
of  speed,  which  was  not  slackened  until  within  30  or  40  rods 
of  the  crossing;  that  at  the  same  time  defendant  had  negli- 
gently allowed  several  cars  to  stand  near  the  crossing  on  the 
side  of  the  main  track  from  which  plaintiff  was  approaching, 
thus  further  obstructing  the  view  in  the  direction  of  the 
approaching  train;  and  that  by  reason  of  the  negligence  so 
charged,  and  without  contributory  negligence  on  his  part,  his 
property  was  injured  and  destroyed;  and  he  asked  a  verdict 
for  damages.  The  defendant  denies  all  the  allegations  of  the 
petition.  There  were  a  verdict  and  a  judgment  for  the  defend- 
ant, and  plaintiff  appeals. 

Upon  the  trial  the  ownership  of  the  cattle  by  plaintiff  was 
conceded,  as  also  that  they  were  killed  by  collision  with 
defendant's  engine  at  the  time  and  place  charged;  the  only 
contest  remaining  being  upon  the  question  of  defendant's 
alleged  negligence  in  respect  to  such  accident,  and  plaintiff's 
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want  of  contributory  negligence.  The  plaintiff's  evidence 
tended  to  show  that,  with  the  aid  of  one  Jones,  he  was  taking 
the  herd  along  a  highway  running  near  and  parallel  to  the 
defendant's  right  of  way,  and  on  approaching  another  road, 
which  crossed  the  railway  at  right  angles,  Jones  rode  his 
horse  to  the  front,  and  turned  the  cattle  in  the  direction  of 
the  railway  crossing,  while  plaintiff  followed  behind  them; 
that  the  cattle  were  moving  in  a  bunch  of  about  50  feet  in 
length  along  the  path ;  that  Jones  went  to  the  railway  cross- 
ing and  looked  and  listened  for  approaching  trains,  and,  dis- 
covering none,  allowed  the  cattle  to  cross  the  track,  but 
before  the  passage  was  effected  the  collision  occurred.  There 
was,  to  say  the  least,  some  evidence  tending  to  sustain  each 
of  the  allegations  of  negligence  set  out  in  the  petition.  Most 
of  it  is  denied  by  defendant's  witnesses,  but  the  truth  of  the 
dispute  was  in  each  instance  a  matter  for  the  jury. 

At  the  conclusion  of  the  testimony  the  plaintiff  requested 
the  court  to  instruct  the  jury  as  follows:  **(i)  You  are  in- 
structeid  that  a  traveler  about  to  approach  a  railroad,  intend- 
ing to  cross  at  a  public  crossing,  has  a  right  to  presume  that 
the  whistle  of  an  engine  will  be  sounded,  as  required  by  stat- 
ute, at  least  sixty  rods  before  arriving  at  the  crossing.  So,  if 
you  find  that  in  this  case  the  plaintiff  and  the  man  Jones 
looked  and  listened  before  crossing  the  track  at  the  time  of 
the  accident,  they  had  a  right  to  rely  upon  the  fact  that  the 
whistle  would  be  blown,  and  they  were  not  obliged  to  con- 
tinue looking  and  listening  for  the  approach  of  a  train. 
(2)  You  are  instructed  that  the  testimony  in  the  case  shows 
that  the  crossing  at  the  place  where  the  accideflt  occurred  was 
a  dangerous  one,  and  it  was  the  duty  of  the  engineer  in  charge 
of  the  train  which  collided  with  the  cattle  to  have  sounded 
the  steam  whistle  of  the  engine  in  sufficient  time  to  have 
warned"  plaintiff,  approaching  the  crossing,  so  that  the  acci- 
dent could  have  been  avoided  by  the  use  of  ordinary  care  on 
the  part  of  the  plaintiff.  (3)  You  are  instructed  that  the 
statutes  of  the  state  require  that  the  whistle  of  each  locomo- 
tive engine  must  be  sounded  at  least  twice,  sharply, 
at  least  sixty  rods  before  arriving  at  a  public  highway 
crossing  over  the  railroad  at  grade ;  but  at  a  dan- 
gerous crossing,  such  as  the  one  in  controversy,  if  the  train 
should  be  running  at  a  high  rate  of  speed,  whistle  should  be 
sounded  at  a  greater  distance,  if  it  is  necessary  to  do  so  in 
order  to  warn  travelers  about  to  cross  the  track  at  said  cross- 
ing. ' '  •  These  requests  were  refused.  In  the  instructions  given 
upon  its  own  motion,  the  court,  in  effect,  withdrew  from  the 
consideration  of  the  jury  all  allegations  of  negligence,  except 
the  one  based  upon  the  alleged  failure  of  the  defendant  to 
sound  the  warning  signal  at  least  60  rods  from  the  crossing. 
Of  these  instructions,  it  is  necessary  to  set  out  only  the  fol- 
lowing: "(2)  It  is  claimed  by  the  plaintiff  that  the  defend- 
ant's agents  and  employees  were  negligent  in  failing  to  sound 
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the  necessary  warning  by  whistle  when  approaching  the 
crossing  in  question,  and  that  by  reason  of  such  failure  the 
cattle  in  suit  were  run  upon  and  killed.  This  is  the  only 
particular  wherein  plaintiff  claims  that  the  defendant  was  neg- 
ligent, and  will  be  the  only  one  considered  by  you  in  your 
determination  of  the  case.**  **(4)  It  must  appear  from  the 
evidence  that  the  defendant,  in  operating  the  train  in  ques- 
tion, was  negligent  in  failing  to  sound  the  whistle  as  required 
by  law  in  approaching  said  crossing.  This  is  the  matter 
wherein  plaintiff  claims  defendant  was  negligent.  The 
statutes  of  this  state,  among  other  things,  provide:  *A  bell 
and  a  steam  whistle  shall  be  placed  on  each  locomotive 
engine  operated  on  any  railway,  which  whistle  shall  be  twice 
sharply  sounded  at  least  sixty  rods  before  a  road  crossing  is 
reached,*  etc.,  *and  the  company  shall  be  liable  for  all  dam- 
ages which  shall  be  sustained  by  any  person  by  reason  of  such 
neglect.*  If  it  appears  from  the  evidence,  by  the  greater 
weight  thereof,  that  at  the  time  the  accident  in  question,  in 
which  plaintiff's  said  cattle  were  killed,  the  employees  of 
defendant  in  charge  of  the  engine  hauling  said  train  failed  to 
twice  sharply  sound  the  whistle  on  said  engine  at  least  sixty 
rods  before  reaching  said  crossing,  such  failure  on  the  part  of 
such,  employees  would  be  sufficient  to  constitute  negligence  in 
the  operation  of  said  train  on  the  approach  of  said  crossing. 
But  unless  it  appears  from  the  evidence,  under  the  rules  above 
given,  that  said  employees  of  the  defendant  did  fail  to  sharply 
sound  said  whistle  twice  at  least  sixty  rods  before  reaching 
said  crossing,  then  the  plaintiff  cannot  recover.  Whether  said 
employees  did  sound  said  whistle,  at  least  sixty  rods  before 
approaching  said  crossing,  twice,  sharply,  as  above  required, 
is  a  question  of  fact  to  be  determined  by  you  from  all  the 
testimony  before  you  throwing  light  thereon.  This  is  one  of 
the  main  questions  of  fact  to  be  decided  by  you,  and  should 
be  the  first  one  decided  by  you  when  you  begin  the  considera- 
tion of  the  case.**  **(8)  If  you  find  from  the  evidence  that 
plaintiff  or  said  Jones  heard  the  approaching  train  when  it  was 
sixty  rods  or  more  north  of  said  crossing,  then  the  failure  to 
sound  the  whistle,  if  any  such  there  was,  did  not  cause  or 
contribute  to  such  accident,  and  you  should  find  for  the 
defendant.  (8i)  There  is  some  testimony  before  you  showing 
that  the  plaintiff  did  not  stop  said  cattle,  or  cause  the  same  to 
be  stopped,  until  he  could  ascertain  whether  or  not  a  train 
was  approaching.  He  is  required  to  use  ordinary  care  and 
caution, — such  care  and  caution  as  an  ordinarily  prudent  man 
would  use  under  like  circumstances, — and,  if  such  care  and 
caution  would  require  that  he  stop  said  cattle  to  investigate, 
then  a  failure  to  do  so  would  constitute  negligence  upon  his 
part,  and  he  cannot  recover.  But  unless  ordinary  care  and 
caution,  under  the  facts  of  this  case,  would  require  that  he 
take  such  step,  and  stop  said  cattle  for  such  purpose,  he  would 
not  be  negligent  in  failing  to  do  so.** 
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1.  There  was  error  in  withdrawing  from  the  jury  all  ques- 
tion of  defendant's  negligence,  other  than  the  alleged  failure 
of  the  trainmen  to  signal  for  the  crossing.  The  negligence 
charged  in  the  petition  is  not  predicated  alone  upon  the  naked 
failure  to  sound  the  whistle  at  least  6o  rods  from  the  crossing, 
but  upon  that  fact  taken  in  connection  with  the  high  rate  of 
speed  at  which  the  train  is  claimed  to  have  approached,  and 
the  obstructions  by  which  the  view  of  the  track  in  the  direc- 
tion of  the  train  was  limited  or  obscured-  Plaintiff  was 
entitled  to  go  to  the  jury  upon  dvery  fact  alleged  in  his  peti- 
tion and  denied  by  the  answer,  so  far,  at  least,  as  evidence 
had  been  produced  tending  to  sustain  them ;  and,  as  we  have 
already  said,  there  was  testimony  proper  to  be  considered 
upon  each  of  the  several  allegations  of  negligence.  It  is  very 
possible  that  proof  of  any  one  of  the  matters  charged  would 
not  have  been  sufficient  to  justify  a  finding  of  negligence 
against  the  defendant,  and  yet,  when  considered  together, 
they  may  be  ample  to  sustain  such  a  verdict.  For  instance, 
it  is  a  settled  doctrine  in  this  state  that  the  movement  of  a 
train  at  a  very  high  rate  of  speed  is  not  in  itself  negligence 
(McKonkey  V.  Railroad  Co.,  40  Iowa,  205;  Cohoon  v.  Rail- 
way Co.,  90  Iowa,  174,  57  N.  W.  727);  but  it  has  never  been 
held  that  a  high  rate  of  speed  may  not,  under  some  circum- 
stances, become  negligence.  In  Artz  v.  Railroad  Co.,  44 
Iowa,  285,  discussing  the  effect  of  an  instruction  that  **the 
rate  of  speed,  though  not  regulated  by  law,  maybe  considered 
with  other  facts  tending  to  establish  negligence,*'  we  said: 
^*  While  a  railway  is  not  restricted  by  law  to  any  rate  of  speed, 
unusual  speed  at  crossings  or  at  other  places  where  men  or 
brutes  may  be  exposed  to  danger  from  passing  trains  may  be 
considered,  in  connection  with  other  matters, — as  the  failure 
to  give  signals  of  the  approach  of  the  train,  and'  the  like, — 
to  determine  the  want  of  care  on  part  of  those  operating  it. 
This  rule  has  always  been  recognized  in  this  state. ' '  It  would 
be  difficult  to  conceive  a  case  coming  more  clearly  within  this 
rule  than  the  one  sought  to  be  proved  by  the  plaintiff  in  the 
present  instance.  He  alleges  and  offers  evidence  to  show  that 
the  train  was  running  very  rapidly,  and  that  the  place  was 
one  of  more  than  ordinary  danger,  by  reason  of  the  curve  in 
the  track,  the  high  banks,  the  cars  upon  the  side  track,  and 
the  failure  to  give  proper  signals  of  the  approach  of  the  train. 
All  these  matters,  then,  were  material  in  determining  whether 
there  was  any  want  of  reasonable  care  by  the  defendant,  as 
charged,  and  should  have  been  submitted  to  the  jury  with 
appropriate  instructions. 

2.  The  tenor  and  effect  of  the  instructions  given  were  to  im- 
press upon  the  jury  the  thought  that,  if  the  whistle  of  the 
engine  was  sounded  60  rods  from  the  crossing,  the  defendant 
had  discharged  its  whole  duty.  This  idea  was  expressly  or 
impliedly  repeated  in  various  forms  throughout  the  charge. 
There  are  a  few  cases  which   tend  to  sustain  the   doctrine 
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announced  by  the  learned  trial  court  in  this  respect 
(Beisiegel  v.  Railroad  Co.,  40  N.  Y.  9;  Grippin  v.  Same,  Id. 
34) ;  but,  as  we  shall  endeavor  to  show,  it  is  not  in  accordance 
with  the  weight  of  authority.  Even  when  there  is  no  stat- 
utory regulation,  a  railway  company  may  be  chargeable  with 
negligence  for  failing  to  give  reasonable  warning  before  run- 
ning its  train  over  a  public  crossing.  Shear.  &  R.  Neg.  §  484; 
Artz  V.  Railroad  Co.,  34  Iowa,  158;  Railroad  Co.  v.  Ives, 
144  U.  S.  408,  12  Sup.  Ct.  679,  36  L.  Ed.  48s;  Tolman  v. 
Railroad  Co.,  98  N.  Y.  198,  50  Am.  Rep.  649,  23  Am.  &  Eng. 
R.  Cas.  313;  Loucks  V.  Railway  Co.,  31  Minn.  526,  18  N.  W. 
651;  Guggenheim  v.  Railroad  Co.,  57  Mich.  488,  24  N.  W. 
827;  Thompson  v.  Railroad  Co.,  no  N.  Y.  636,  17  N.  E.  690, 
I  Am.  &  Eng.  R.  Cas.,  N.  S.,  264;  Harty  v.  Railroad  Co.,  42 
N.  Y.  468.  And  in  such  cases  the  place  where  and  the  dis- 
tance at  which  reasonable  care  requires  the  warning  to  be 
given  must,  of  necessity,  depend  upon  circumstances.  It  is  a 
matter  of  common  observation  that  railway  crossings  are  not 
all  equally  dangerous;  varying,  as  they  do,  from  the  inter- 
section of  straight  tracks  upon  the  open  prairie,  with  unob- 
structed view  for  miles  in  every  direction,  to  the  crossing  of 
sharply  curved  tracks  in  deep  cuts,  where  an  extended  view 
is  impossible.  It  is  obvious  that,  taking  one  extreme,  it  is 
hardly  possible  for  a  traveler  upon  the  highway  to  collide  with 
a  passing  train  without  gross  negligence  upon  his  own  part, 
while  in  the  other  case  he  may  quite  readily  be  run  down  and 
injured  when  in  the  exercise  of  all  reasonable  care  for  his  own 
safety.  The  general  common-law  rule  that  care,  to  be  rea- 
sonable, must  be  proportioned  to  the  danger  to  be  avoided, 
applies  here,  as  in  other  cases  of  alleged  negligence ;  and  that 
rule  affects  not  only  the  traveler  who  ventures  upon  the 
crossing,  but  the  railway  company  which  operates  its  trains 
over  the  track.  Turning  to  the  statute,  we  find  the  provision 
to  be  that  the  whistle  of  the  engine  shall  be  sounded  **at  least 
sixty  rods  before  a  crossing  is  reached.  * '  The  effect  of  this  is 
to  indicate  the  kind  of  warning  which  must  be  given,  and  the 
minimum  limit  within  which  the  duty  must  be  performed,  but 
does  not  abrogate  the  common-law  obligation  which  would 
require  a  warning  at  a  greater  distance  if  by  reason  of  the 
speed  of  the  train,  or  the  peculiar  dangers  of  the  crossing, 
some  earlier  signal  is  dictated  by  reasonable  caution. 
I  Ror.  R.  R.  529;  Railroad  Co.  v.  Hague,  54  Kan.  284,  38 
Pac.  257,  45  Am.  St.  Rep.  278;  Richardson  v.  Railroad  Co., 
45  N.  Y.  846;  Eaton  V.  Railroad  Co.,  129  Mass.  364,  2  Am.  & 
Eng.  R.  Cas.  183;  Barry  v.  Railroad  Co.,  92  N.  Y.  289,  44 
Am.  Rep.  377;  Bradley  v.  Railroad  Co.,  2Cush.  539;  English 
V.  Southern  Pac.  Co.,  13  Utah,  407,  45  Pac.  47,  35  L.  R.  A. 
I5S».57  Am.  St.  Rep.  772.  In  other  words,  the  warning  must 
be  timely,  and  timeliness  depends  upon  the  facts  and  circum- 
stances of  each  case.  Eskridge's  Ex'rs  v.  Railway  Co.  (Ky.) 
12  S.  W.  580,  42  Am.  &  Eng.   R.  Cas.  176;  Railroad  Co.  v. 
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Stinger,  78  Pa.  219.     In  the  case  of  Hart  v.  Railroad  Co.,  56 
Iowa,  170.  7  N.  W.  9,  9  N.  W.  116,  41   Am.  Rep.  93,  we  said 
the   doctrine  that  **mere  compliance  with  statutory  require- 
ments will  not  absolve  the  railroad   corporations   from  any 
duties  which  they  were  under  before,  or  excuse  them  from 
taking  other  reasonable  precautionary  measures  when  their 
trains  are  crossing  or  about  to  cross  a  highway,  is  well  settled. 
In  case  of  collision,  it   is  for  the  jury  to  say  whether  such 
measures  have  been  adopted,  and  whether,  under  the  circum- 
stances of  the  case,  the  railroad  company  has  used  reasonable 
care  to  prevent  it."     This  precedent  is  authoritative,   and 
commends  itself  to  our  judgment  as  announcing  a  just  and 
salutary  rule  of  law,  in  the  light  of  which  the  restriction 
placed  by  the  trial  court  upon  the  right  of  plaintifi  to  recover 
must  be  regarded  as  error.     Appellee's  contention  that  plain- 
tiff's petition  is  not  broad  enough  to- call  for  an  application  of 
this  principle   of  law  is  not  well  founded.     The  allegation 
made  in  this  respect  is  that  the  plaintiff  received  no  **  notice 
or  warning  of  the  approach  of  the  train  at  said  time  and  place 
until  said  engine  was  almost  to  the  crossing;     *     ♦     *    that 
defendant  carelessly  failed  and  neglected  to  sound  the  whistle 
of  said  engine  as  required  by  section  2072  of  the  Code  of  Iowa,, 
and  did   not  sound  the  whistle  at  all  in  approaching  said 
crossing  at  said  time  until  within  less  than   sixty  rods,"  etc. 
It  is  again  alleged  that  **the  said  cattle  were  so  killed  or  in- 
jured by  reason  of  the  carelessness  of  defendant  in  not  giving^ 
or  causing  to  be  given  to  plaintiff  or  to  said  Jones  sufficient 
warning  of  the  approach  of  said  engine  and  train  as  aforesaid 
in  time  so  that  plaintiff  or  said  Jones,  or  both  of  them,  by  the 
use  of  ordinary  care  and  diligence,  could  have  driven  said 
cattle  from  the  crossing  before  its  arrival,  and  in  time  to  avoid 
the  said  accident,  and  by  reason  of  the  carelessness  and  neg- 
ligence of  the  defendant  in  not  sounding  the  whistle  of  said 
engine  as  required  by  law,"  etc.     This  is  not,  as  counsel  seem 
to  think,  a  simple  charge  that  the  engineer  failed  to  sound  the 
whistle  60  rods  from  the  crossing,  but  it  goes  farther,  and 
charges  a  negligent  failure  to  sound  it  in  reasonable  time  to 
give  the  necessary  notice  or  warning  of  the  approach  of  the 
train. 

3.  Appellee  justifies  the  refusal  of  the  court  to  admit  evi- 
dence as  to  the  speed  of  the  train,  and  to  instruct  the  jury 
upon  the  question  of  speed,  as  related  to  the  charge  of  negli- 
gence, on  the  principle  we  have  already  recognized, — that  no 
rate  of  speed  is  in  itself  negligence,  and  because  it  is  said 
such  claim  was  waived  on  the  trial.  This  latter  idea  is  based 
on  the  fact  that  when  plaintiff  offered  to  prove  the  speed  of 
the  train,  and  objection  was  made  thereto,  the  following 
colloquy  occurred  between  court  and  counsel:  **By  the 
Court:  Wherein  do  you  claim  it  is  material,  Mr.  Kellogg.^ 
By  Mr.  Kellogg,  Attorney  for  Plaintiff:  We  allege  here  that 
it  was  negligence  for  the  railway  company  to  operate  its  train 
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at  a  high  rate  of  speed  at  a  place  where  they  knew  it  was 
dangerous,  without  sounding  or  causing  to  be  sounded  the 
whistle  of  the  engine  before  arriving  at  the  crossing  a  sufficient 
length  of  time  to  warn  people  who  were  approaching  there 
to  get  out  of  danger.  This  is  the  object  of  this, — that  it  was 
incumbent  upon  them  to  sound  the  whistle.  Court:  The 
statute  fixes  that,  without  any  question  of  speed,  doesn't  it.^ 
Kellogg:  I  think  it  does."  This,  it  is  said,  is  a  concession 
that  the  rate  of  speed  is  immaterial,  so  long  as  the  whistle  is 
sounded  6o  rods  from  the  crossing.  We  do  not  so  construe  it. 
Counsel  for  plaintiff  stated  with  clearness  his  claim  that, 
where  the  company  knows  that  a  crossing  is  dangerous,  it  is 
negligent  to  operate  its  train  over  such  crossing  at  a  high  rate 
of  speed  without  giving  reasonably  sufficient  warning  to  per- 
sons traveling  the  highway,  and,  in  pursuance  of  that  claim » 
offered  one  or  more  instructions  asking  that  the  jury  be  so 
charged.  It  is  unnecessary  to  repeat  the  proposition  as  to  the 
absence  of  any  presumption  of  negligence  from  the  mere  fact 
of  the  great  speed  at  ^  which  a  train  is  operated.  The  rea- 
sonableness of  that  rule  is  apparent.  The  great  purpose  to 
be  subserved  by  railroads  is  promptness,  speed,  and  dispatch 
in  carrying  passengers  and  freight;  and  under  ordinary  cir- 
cumstances, in  the  open  county,  there  is  no  duty  resting  upon 
the  companies  to  slacken  the  pace  of  their  trains  at  crossings. 
To  hold  otherwise,  so  long,  at  least,  as  grade  crossings  are 
the  rule  instead  of  the  exception,  would  be  to  neutraliz'^  and 
to  a  great  extent  destroy  the  advantages  derived  from  modern 
facilities  for  transportation.  But  the  right  thus  conceded  is 
not  without  its  attendant  obligations,  and  if  by  reason  of 
natural  or  artificial  obstructions  to  the  view  of  the  traveler 
upon  the  highway,  or  of  the  course  of  the  track  around  curves 
or  through  high  embankments,  the  crossing  is  of  peculiar  or 
extraordinary  danger,  the  operation  of  the  railway  must  be 
conducted  with  reference  to  that  fact.  Artz  v.  Railroad  Co., 
44  Iowa,  285;  Hart  v.  Same,  56  Iowa,  172,  7  N.  W.  9,  9  N. 
W.  116,  41  Am.  Rep.  93;  Courson  v.  Railway  Co.,  71  lowa^ 
29,  32  N.  W.  8;  Freeman  v.  Railway  Co.,  74  Mich.  86,  41  N. 
W.  872,  3  L.  R.  A.  594;  Railroad  Co.  v.  Brandtmaier,  113  Pa. 
610,  6  Atl.  238;  Czech  v.  Railway  Co.,  68  Minn.  38,  70  N.  W. 
791,  38  L.  R.  A.  302,  64  Am.  St.  Rep.  4S2;  Ellis  v.  Railroad 
Co.,  138  Pa.  506,  21  Atl.  140,  21  Am.  St.  Rep.  914;  Childs  v. 
Railroad  Co.,  150  Pa.  73,  24  Atl.  341;  Railroad  Co.  v.  Dillon, 
123  111.  570,  15  N.  E.  181,  5  Am.  St.  Rep.  559;  Shaber  v.  Rail- 
way Co.,  28  Minn.  103,  9  N.  W.  575.  In  Railroad  Co.  v. 
Barnett,  59  Pa.  259,  98  Am.  Dec.  346,  the  court  says:  **It  is 
clearly  the  duty  of  a  railroad  company,  as  it  is  of  a  natural  per- 
son, to  exercise  its  rights  with  a  considerate  and  prudent  re- 
gard for  the  rights  and  safety  of  others;  and,  for  injuries 
occasioned  by  negligence,  both  are  responsible.  Nor  is  it 
any  excuse  or  justification  that  the  act  occasioning  the  injury 
was  in  itself  lawful,  or  that  it  was  done  in  the  exercise  of  a 
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lawful  right,  if  the  injury  arose  from  the  negligent  manner  in 
which  the  injury  was  done.'*  This  language  was  quoted 
approvingly  by  us  in  Hart  v.  Railroad  Co.,  supra.  Bearing 
in  the  same  direction  is  the  language  of  the  supreme  court  of 
the  United  States:  **The  terms  *  ordinary  care,' 'reasonable 
prudence, '  and  such  like  terms,  as  applied  to  the  conduct  and 
affairs  of  men,  have  a  relative  significance,  and  cannot  be 
arbitrarily  defined.  What  may  be  deemed  ordinary  care  in 
one  case  may  under  different  surroundings  and  circumstances 
be  gross  negligence.  The  policy  of  the  law  has  relegated  the 
determination  of  such  questions  to  the  jury,  under  proper 
instructions  from  the  court.  It  is  their  province  to  note  the 
special  circumstances  and  surroundings  of  each  particular 
case,  and  say  whether  the  conduct  of  the  parties  in  that  case 
was  such  as  would  be  expected  of  reasonably  prudent  men 
under  a  similar  state  of  affairs."  Railway  Co.  v.  Ives,  144  U. 
S.  408,  12  Sup.  Ct.  679,  36  L.  Ed.  485.  In  the  Childs  Case, 
above  cited,  the  Pennsylvania  court  says:  **The  movement 
of  trains  must  be  regulated  by  railroad  companies  in  the 
exercise  of  business  discretion,  and  upon  consideration  of  the 
competition  they  have  to  encounter,  and  the  necessities  of 
modern  business.  We  do  not  think  a  jury  may  fix  the 
maximum  rate  of  speed  at  which  a  train  may  be  moved  in 
the  open  country,  or  that  a  high  rate  of  speed  is  negligence 
per  se.  But  while  railroad  companies  may  move  their  trains 
at  such  rate  of  speed  as  the  character  of  their  machinery  may 
make  practicable,  they  must  not  forget  that  increased  speed 
for  the  train  means  increased  danger  to  those  who  must  cross 
the  tracks,  and  that  increased  care  on  their  part  to  guard 
against  accidents  becomes  a  duty. ' '  The  soundness  of  the 
principle  announced  by  these  authorities  is  beyond  question, 
and  the  failure  of  the  trial  court  to  observe  it  in  instructing 
the  jury  could  not  have  been  otherwise  than  prejudicial  to 
the  plaintiff.  As  a  rule,  instructions  offered  by  counsel  are 
not  so  framed  that  the  court  is  justified  in  giving  them 
literally  as  asked,  but,  if  the  main  thought  sought  to  be  ex- 
pressed contains  a  pertinent  legal  principle  which  is  not 
already  fully  covered  by  other  instructions  given,  the  court 
should  embody  it  in  proper  words  in  its  own  charge.  Thus 
it  may  be  said  of  the  instructions  asked  by  plaintiff  in  the 
present  case  that  they  are  perhaps  objectionable  in  form,  and 
assume  certain  controverted  facts  as  established,  but  they  did 
present  a  phase  of  the  law  in  harmony  with  the  conclusions 
^e  have  herein  announced,  which  should  have  had  recogni- 
tion by  this  court.  For  like  reasons,  there  was  error  in  the 
•eighth  instruction,  whereby  the  jury  were  told  that,  if  plaintiff 
heard  the  train  when  it  was  60  rods  from  the  crossing,  there 
could  be  no  recovery.  The  mere  fact  that  he  may  have  heard 
the  train  when  60  rods  away  will  not  of  itself  justify  the  court 
in  saying,  as  a  matter  of  law,  that  there  was  no  negligence  on 
the  defendant's  part,  or  that  there  was  contributory  negli- 
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gence  on  the  plaintiff's  part;  but  the  jury  should  have  been 
permitted  to  consider  it  in  connection  with  and  in  the  light 
of  all  the  other  circumstances  alleged  in  the  pleadings  and 
shown  by  the  testimony.  In  determining  questions  of  negli- 
gence and  contributory  negligence,  the  jury  must  ** consider 
all  the  facts  and  circumstances  bearing  upon  the  question,  and 
not  select  one  particular  prominent  fact  or  circumstance  as 
controlling  the  case,  to  the  exclusion  of  all  others.  * '  Rail- 
road Co.  V.  Ives,  supra;  Cooper  v.  Railway  Co.,  66  Mich.  261, 
33  N.  W.  306,  1 1  Am.  St.  Rep.  482 ;  Railroad  Co.  v.  Kane,  69 
Md.  II,  13  Atl.  387,  9  Am.  St.  Rep.  387. 

4.  The  appellee  argues  that  as  defendant's  evidence  shows 
the  whistle  was  sounded  at  the  60-rod  limit,  and  plaintiff  and 
his  witnesses  claim  not  to  have  heard  it,  then  to  have  given 
the  signal  at  a  further  distance  from  the  crossing  would  have 
been  useless ;  for,  if  not  heard  at  the  lesser  distance,  it  would 
not  have  been  any  more  effectual  at  the  greater.  This 
requires  us  to  assume  that  the  defendant's  witnesses 
are  right,  and  the  plaintiff's  witnesses  are  wrong,  which  we 
cannot  do.  The  plaintiff  and  several  other  witnesses  swear 
positively  that  the  whtstle  was  not  sounded  until  the  cattle 
alarm  was  given  within  30  or  40  rods  of  the  crossing,  and, 
although  the  trainmen  and  others  who  ought  to  know  testify 
to  the  contrary,  it  remains  a  question  for  the  jury  to 
determine.  Railroad  Co.  v.  Lane,  33  Kan.  702,  7  Pac.  587; 
Roberts  v.  Railway  Co.,  35  Wis.  679;  Hughes  v.  Railway  Co., 
88  Iowa,  404,  55  N.  W.  470;  Moore  v.  Railroad  Co.,  102  Iowa, 
599,  71  N.  W.  569. 

5.  The  instruction  marked  **8i"  is  objectionable  in  so  far  as 
it  states  to  the  jury  that  there  is  *' evidence  showing  plaintiff 
did  not  stop  the  cattle"  before  going  upon  the  crossing,  as  it 
was  the  exclusive  province  of  the  jury  to  find  what  was  shown 
or  established  by  such  evidence.  It  is  also  defective  in  its 
statement  that,  if  reasonable  cSare  required  that  he  stop  the 
herd  at  that  point,  **then  a  failure  to  do  so  would  constitute 
negligence  upon  plaintiff's  part,  and  he  cannot  recover."  In 
order  to  defeat  plaintiff's  right  to  recover  on  the  ground  of  his 
own  negligence  in  this  or  any  other  respect,  the  jury  should 
further  find  that  such  negligence  in  some  manner  or  degree 
contributed  to  the  injury  of  which  he  complains.  That 
essential  element  being  omitted  from  the  instruction — inad- 
vertently, no  doubt — makes  the  proposition  there  stated  mis- 
leading. The  further  objection  made  by  appellant  that  this 
instruction  was  given  to  the  jury  in  writing,  while  the  re- 
mainder of  charge  was  printed  upon  a  typewriter,  we  think 
without  merit.  It  is  a  matter  of  every  day  occurrence  in  the 
trial  courts  that,  after  instructions  have  been  put  in  form  upon 
the  typewriter,  errors  and  omissions  are  discovered,  and 
proper  corrections  are  made  in  writing  with  pencil  or  pen ; 
and   it    requires    considerable  ingenuity    to    discover    any 
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prejudice  arising  from  it,  unless  it  be  to  the  patience  of  the 
jury  in  deciphering  the  manuscript  additions. 

Other  questions  argued  are  more  or  less  directly  governed 
by  the  conclusions  we  have  announced,  and  need  not  be. 
further  considered. 

The  judgment  of  the  district  court  is  reversed. 


Wall  v,  Norfolk  &  W.  R.  Co.  et  cU, 

{Supreme  Court  of  Appeals  of  West  Virginia^  March  21, 1903,) 

[44  S.  E.  Rep.  294.] 

Attachment — Railroad  Property. 

Under  section  8  of  article  11  of  the  state  Constitution,  roUing  stock 
and  ail  other  movable  property  of  a  railroad  company  or  corporation 
are  subject  to  process  of  attachment  where  the  attachment  is  applicable, 
as  well  as  to  ordinary  execution. 

Same — Garnishment. 

The  right  under  attachment  of  the  garnisher  as  to  the  garnishee  does 
not  by  garnishment  rise  hig'her  than  the  right  of  the  principal  defend- 
ant as  to  the  garnishee.  When  the  right  of  j|uch  defendant  is  subject 
to  a  rigfht  of  the  garnishee  under  a  contract  between  them,  the  right  of 
the  garnisher  is  likewise  subject  to  the  right  of  the  garnishee. 

Sams— Cars  in  Possession  of  Another  Company  under  Contract. 

One  railroad  company  has  an  agreement  with  another  by  which 
loaded  cars  of  the  one  are  to  be  teceived  at  connecting^  points  by  the 
other,  and  hauled  over  its  line  to  the  destination  of  load  of  the  car,  and 
then  t>e  reloaded  with  other  freight  by  the  receiving  company  on  its 
line,  and  carried  over  its  line,  and  returned  loaded  to  the  railroad  of  the 
owner  of  the  cars ;  the  receiving  company  compensating  the  owning 
company  for  such  use  of  the  cars.  Such  cars  cannot  be  seized  under 
an  attachment  against  the  company  owning^  the  cars,  so  as  to  defeat 
the  rights  under  such  arrangement  or  contract  of  the  company  receiv- 
ing and  entitled  to  so  use  the  cars,  and  a  garnishment  of  the  receiving* 
company  cannot  affect  its  rights  under  such  arrangements  by  reason 
of  its  possession  of  such  car. 

Same — Same — Garnishment — Interstate  Commerce. 

A  railroad  car  sent  loaded  with  freight  from  another  state  into  this 
state,  and  to  be  returned  loaded  to  the  former  state  in  the  transaction 
of  interstate  commerce,  cannot  be  levied  upon  under  an  attachment 
in  this  state ;  nor  will  another  railroad  company  having  such  cars  in  its 
possession  in  the  process  of  carrying  on  interstate  commerce  be  liable 
to  garnishment  by  reason  of  its  possession  rjeceived  from  another  com- 
pany, against  which  an  attachment  was  issued.  This  is  because  of  the 
commerce  clause  of  the  national  Constitution  and  the  interstate  com- 
merce act  of  Congress. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Jefferson  County;  E.  Boyd 
Faulknerj  Judge. 

Bill  by  C.  F.  Wall  against  the  Pennsylvania  Railroad  Com- 
pany and  others.  Decree  for  plaintiff,  and  defendants  appeal. 
Reversed. 

Marshall  McCormick,  Cleon  Moore,  and  Jos.  I.  Doran,  for 
appellants. 
J.  M.  Mason,  Sr.,  and  John  W.  Daniel,  for  appellee. 
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BRANNON,  J.  C.  F.  Wall  brought  an  attachment  in 
equity  against  the  Pennsylvania  Railroad  Company  in  the 
circuit  court  of  Jefferson  county  to  recover  damages  for  some 
cattle  killed  and  others  injured  while  being  carried  over  the 
line  of  the  defendant  in  the  state  of  Pennsylvania,  and  sued 
out  an  attachment  and  levied  the  same  on  a  freight  car  of 
said  company  found  at  Shepherdstown,  in  Jefferson  county — 
.the  car  being  in  the  possession  of  the  Norfolk  &  Western  Rail- 
way Company — and  served  the  attachment  also  on  the  latter 
company,  as  a  garnishee,  on  account  of  its  having  the  car  in 
its  possession.  The  Pennsylvania  Railroad  Company  is  a 
foreign  corporation.  That  company  did  not  appear  in  the 
suit ;  but  the  Norfolk  &  Western  company  filed  an  answer, 
which  stands  as  taken  for  true  and  uncontroverted  as  to  its 
statement  of  facts.  That  answer,  after  stating  that  both  rail- 
road companies  are  common  carriers  of  goods  by  railroad, 
states:  * 'That  at  the  time  of  the  issue  and  service  of  the 
writs  of  attachment  herein  upon  the  garnishee,  and  ever 
since  that  time,  an  arrangement  and  understanding  existed  be- 
tween the  defendant  and  garnishee  companies,  according  to 
the  universal  custom  in  such  cases  among  railroad  lines 
throughout  the  United  States  in  the  management  of  their 
freight  business,  by  which,  instead  of  unloading  and  trans- 
ferring their  freight  from  the  cars  of  one  company  to  the 
cars  of  another  at  a  point  of  connection,  each  company  re- 
ceives the  loaded  cars  of  the  other  from  and  throughout  con- 
necting lines  or  direct,  hauls  them  to  the  place  of  destination 
on  its  own  line,  and,  after  discharging  the  freight,  under  the 
implied  agreement  to  return  them,  as  soon  as  and  when  prac- 
ticable, in  the  due  course  of  business,  reloaded  with  freight,  to 
some  point  on  or  near  or  reached  by  the  line  of  the  company 
owning  them.  That  under  the  arrangement  and  under- 
standing existing  as  aforesaid,  the  Norfolk  &  Western  Rail- 
way Company,  the  garnishee,  had  the  right  to  use  in  its 
business  the  cars  aforesaid;  the  cars  owned  by  it  while  on  the 
lines  of  the  Pennsylvania  Railroad  Company  being  similarly 
in  current  and  constant  use  of  the  Pennsylvania  Railroad  at 
all  times,  and  each  company  paying  the  other  by  wheelage  or 
mileage  of  such  cars.  The  method  aforesaid  of  receiving  and 
returning  railroad  cars  of  other  lines  by  railroads  facilitates 
traffic,  and  is  a  great  accommodation  to  the  shipping  public, 
and  has  become  a  part  of  the  general  system  of  freight  trans- 
portation throughout  the  United  States.  That  it  would  be 
practically  impossible  for  the  garnishee  to  carry  on  its  busi- 
ness with  arrangements  and  understanding  of  this  character 
with  other  lines,  and  that  the  garnishee,  under  the  arrange- 
ments and  understanding  aforesaid,  is  entitled  to  hold  and 
use  as  aforesaid  the  cars  for  said  business  free  and  dis- 
charged of,  and  without  interference  from,  attachment  or 
garnishment  proceedings  herein,  and  that  the  maintenance  of 
such  proceedings  would   nullify  the  rights  of  the  garnishee 


S82         Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

Wall  v.  Norfolk  &  W.  R.  Co 

with  the  defendant  under  the  arrangement  and  understanding 
aforesaid,  and  interfere  seriously  with  the  proper  movement 
of  traffic  and  accommodation  of  the  shipping  public.'*  The 
car  levied  upon  had  been  loaded  beyond  Hagerstown,  Md., 
with  sacks  of  patent  plaster,  consigned  to  Shepherdstown, 
and  when  levied  upon  was  standing  upon  a  side  track,  loaded 
with  plaster,  to  be  delivered  in  said  town,  according  to  said 
bill,  and,  according  to  the  answer,  was  being  unloaded  when 
the  garnishee  was  served  with  the  attachment.  The  case  re* 
suited  in  a  decision  by  the  circuit  court  holding  the  attach- 
ment and  garnishment  valid,  and  a  decree  was  rendered 
against  the  Norfolk  &  Western  Railway  Company  for  $432.25 
on  account  of  its  liability  by  reason  of  its  possession  of  said 
car,  and  that  company  has  appealed  to  this  court. 

The  question  is  raised,  is  this  car  subject  to  attachment.? 
Upon  the  question  whether  the  property  of  a  quasi  public 
corporation,  essential  to  its  operation,  is  so  liable,  there  is 
much  conflict  of  authority,  as  will  appear  from  the  authori- 
ties cited.  Brady  v.  Johnson  (Md.)  26  Atl.  49,  20  L.  R.  A. 
737;  Gooch  V.  McGee,  35  Am,  Rep.  558;  Ammant  v.  New, 
etc.,  Co.,  15  Am.  Dec.  593,  note  595.  All  admit  that  the 
property  of  a  purely  private  corporation,  not  serving  the  gen- 
eral public,  though  ever  so  essential  to  its  use,  is  liable  to 
execution;  but,  as  to  those  corporations  created  to  carry  on 
business  valuable  to  the  public,  such  as  a  railroad  corporation, 
which  is  a  common  carrier,  this  conflict  of  cases  exists.  On 
the  one  side,  it  is  said  that  such  *  a  corporation  would  be 
disabled  from  performing  its  public  duties  if  its  property 
essential  in  so  doing  could  be  seized  and  sold  away  from  it, 
and  thus  the  public  would  suffer  great  harm.  On  the  other 
side,  to  exempt  so  much  property  cripples  the  power  of  the 
law  to  enforce  payment  of  debts,  and  exempts  from  its  scope 
a  great  mass  of  property.  If  we  say  that  such  property  is  not 
wholly  free  from  subjection  to  debt,  for  the  reason  that  it  may 
be  reached  by  sequestration  of  earnings  or  by  the  sale  of  the 
whole  property,  the  reply  is  that  the  ordinary  and  ready 
remedy  by  execution  upon  judgment  is  abortive,  and  that  re- 
lief is  practically  denied  to  small  debts.  Between  these 
adverse  interests  the  courts  have  greatly  conflicted.  All  the 
cases  say  that,  unless  statute  authorizes,  the  franchise  itself 
cannot  be  sold  under  execution ;  and  the  major  part  of  legal/ 
authority  says,  also,  that  property  of  such  corporations 
essential  to  the  exercise  of  such  franchise  is  also  not  subject 
to  execution.  In  Gue  v.  Tide  Water  Canal  Co.,  24  How.  2^T^ 
16  L.  Ed.  635,  the  United  States  Supreme  Court  held  that  a 
corporate  franchise  to  take  tolls  on  a  canal  cannot  be  sold 
under  fieri  facias,  unless  authorized  by  a  statute  of  the  state 
granting  the  incorporation,  and  also  that  the  lands  or  works 
essential  to  the  enjoyment  of  the  franchise  cannot  be  separated 
from  it  and  sold  under  a  fi.  fa.,  so  as  to  destroy  or  impair  the 
value  of  the  franchise.     So  in  East  Alabama  Co.  v.  Doe,  1 14 
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U.  S,  340,  5  Sup.  Ct.  869,  29  L.  Ed.  136,  it  was  held  that  a 
railroad  right  of  way  could  not  be  sold  to  any  one  not  owning 
the  franchise,  under  an  execution.  Elliott  on  Railroads,  vol. 
2,  §520,  says:  ** The  franchise  of  a  railroad  company,  and 
corporate  property  essential  to  the  enjoyment  to  the  fran- 
chise, are  not  subject  to  sale  on  execution  unless  the  Legisla- 
ture authorizes  or  assents  to  the  transfer.  But  locomotives, 
cars,  and  other  personal  property  held  by  the  corporation,  iiF 
not  in  actual  use  in  the  operation  of  the  road,  are  held  by  some 
authorities  to  be  subject  to  sale  on  execution ;  and  there  seems 
to  be  no  reason  why  property  of  a  railroad  corporation,  not 
essential  to  the  enjoyment  of  its  franchise,  should  not  be  sub- 
jected to  the  payment  of  its  debts."  Amid  the  conflict,  I 
have  concluded  that  the  law  is  properly  stated  inn  Am.  & 
Eng.  Ency.  L.  (2d  Ed.)  620,  as  follows:  **In  the  case  of  cor- 
porations, such  as  railroad  or  bridge  companies,  which, 
though  not  strictly  public  corporations,  are  created  to  serve 
public  purposes,  and  are  charged  with  public  duty,  such  prop- 
erty as  is  necessary  to  enable  them  to  discharge  their  duties 
to  the  public  and  effectuate  the  objects  of  their  incorporation 
is  not,  according  to  the  weight  of  authority,  apart  from  stat- 
utory provision,  subject  to  execution  at  law.  But  the  prop- 
erty of  a  quasi  public  corporation,  not  necessary  or  not  used 
for  the  purposes  which  called  the  corporation  into  being,  is 
not  exempt  from  seizure  or  sale  under  execution. "  There  are 
some  cases  which,  while  admitting  that  a  franchise  or  things 
indispensable  to  its  use  cannot  be  levied  on  under  execution^ 
yet  hold  that  rolling  stock  is  liable  to  execution.  Louisville 
Co.  V.  Boney,  117  Ind.  501,  20  N.  E.  432,  3  L.  R.  A.  435.  It 
thus  seems  that  the  franchise  itself  and  everything  pertaining 
to  it,  essential  to  its  operation,  are  exempt  from  execution, 
and  thus  the  matter  turns  upon  the  question  whether  railroad 
rolling  stock  is  so  essential.  I  do  not  think  that  that  question 
is  tested  by  whether  the  property  is  indispensable  in  the  use 
of  the  franchise,  but  that,  as  put  by  the  case  of  Brady  v.  John- 
son, 75  Md.  445,  26  Atl.  49,  20  L.  R.  A.  737,  if  it  is  of  a  nature 
to  be  of  practical  use  in  the  operation  of  the  franchise.  Rolling 
stock  is  essential,  next  to  the  track  or  right  of  way — in  fact, 
equally  with  them.  True,  rolling  stock  taken  can  be  replaced, 
but  often  this  is  beyond  the  ability  of  the  company,  and  we 
can  easily  imagine  cases  where  seizure  of  rolling  stock  would 
stop  the  performance  of  public  duties.  So  I  think  the  com- 
mon law  exempts  such  rolling  stock  from  execution.  The 
convention  which  framed  our  Constitution  must  have  been  of 
this  opinion  when  it  inserted  in  article  11,  §  8,  the  provision: 
*'The  rolling  stock  and  all  other  movable  property  belonging 
to  any  railroad  company  or  corporation  in  this  state,  shall  be 
considered  personal  property  and  shall  be  liable  to  execution 
and  sale  in  the  same  manner  as  the  personal  property  of  indi- 
viduals.** It  is  argued  that  this  section  can  have  no  applica- 
tion to  foreign  corporations,  but  only  to  those  chartered  by 
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this  state.  It  is  a  principle  that  no  state  can,  and  therefore 
no  state  is  presumed  to  intend  to,  legislate  as  to  persons  or 
things  outside  of  its  territory,  and  I  would  be  inclined  to  con- 
cur— did  at  first  concur — in  that  view ;  but  that  would  estab- 
lish a  difference  between  the  property  of  home  and  foreign 
corporations,  found  within  the  territory  of  the  state.  And  in 
this  connection  we  must  remember  that  it  is  a  proposition 
disputed  by  no  one  that  *.*a  state  having  property  of  a  non- 
resident within  its  territory  may  appropriate  it  to  satisfy 
demands  of  her  citizens."  Pennoyer  v.  Neff,  95  U.  S.  714,  24 
L.  Ed.  565.  So  I  do  not  see  but  that  the  state  Constitution 
would  make  all  rolling  stock  of  a  railroad  company,  whether 
foreign  or  domestic,  liable  to  execution  when  found  within  the 
state.  If  that  provision  of  our  Constitution  had  no  applica- 
tion to  property  owned  by  a  foreign  corporation,  then  this  car 
would  not  be  leviable,  but  1  think  the  Constitution  applies 
to  it. 

It  is  said  that  this  provision  of  the  Constitution  does  not 
^pplyt  for  the  reason  that  it  makes  rolling  stock  liable  to 
execution  only,  and  not  to  attachment,  as  execution  is  only 
the  end  of  the  law,  issuing  only  upon  a  judgment,  whereas  an 
attachment  goes  at  the  opening  of  the  suit,  and  is  only  a 
means  to  compel  the  appearance  of  the  defendant.  Such  was 
the  object  of  the  ancient  process  of  foreign  attachment, 
according  to  the  custom  of  London ;  but  the  modern  doctrine 
is  that  attachment  is  not  for  the  purpose  of  bringing  the 
defendant  into  court,  and  that  its  object  is  to  give  the  plain- 
tiff execution  against  the  thing  attached— to  seize  it,  and 
create  a  lien  upon  it  conditional  upon  the  rendition  of  judg- 
ment. In  this  state,  upon  judgment,  the  order  is  not  for 
another  execution,  but  for  sale  under  the  attachment.  3  Am. 
&  Eng.  Ency.  L.  187;  4  Cyc.  395;  i  Shinn  on  Attachment, 
§  2.  I  do  not  think  that  it  was  the  intention  of  the  conven- 
tion to  make  railroad  rolling  stock  liable  to  ultimate  execu- 
tion, and  deny  its  liability  to  attachment,  as  attachment  would 
often  be  the  only  process  available  for  prompt  seizure  to 
answer  ultimate  judgment.  The  object  of  the  section  was  to 
do  away  with  the  law  exempting  rolling  stock  and  other 
movable  properties  of  railroad  and  other  corporations,  and 
not  to  discriminate  between  writs  of  process. 

Is  the  Norfolk  &  Western  Company  liable  as  garnishee, 
under  the  circumstances  of  the  case?  It  had  possession  of 
this  car  under  the  circumstances  stated  in  the  answer.  We 
must  look  at  the  character  of  this  possession.  The  garnishee 
held  the  car  under  **an  arrangement  and  understanding  be- 
tween the  defendant  and  the  garnishee  companies,  according 
to  the  universal  custom  in  such  cases  among  railroad  lines 
throughout  the  United  States  in  the  management  of  their 
freight  business,  by  which,  instead  of  unloading  and  trans- 
ferring their  freight  from  the  cars  of  one  company  to  the  cars 
of  another  at  a  point  of  connection,  each   company  receives 
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the  loaded  cars  of  the  other,  from  and  throughout  connecting 
lines  or  direct,  hauls  them  to  the  place  of  destination  on  its 
own  line,  and,  after  discharging  the  freight,  under  the  implied 
agreement  to  return  them  as  and  when  practical,  in  due  course 
of  business,  reloaded  with  freight,  to  some  point  on  or  near,  or 
reached  by,  the  line  of  the  company  owning  them. ' '  Here  is  a 
•contract  between  the  two  companies,  vesting  the  Norfolk  & 
Western  Company  with  a  valuable  right,  which  it  could  carry 
into  effect  by  reason  of  its  possession  of  the  car,  but  could  not 
if  it  was  seized  and  taken  from  it.  The  Pennsylvania  Com- 
pany had  got  the  load  of  plaster  from  some  point  on  its  line, 
•carried  it  in  this  car  to  Hagerstown,  where  its  line  connected 
with  the  line  of  the  Norfolk  &  Western,  and  the  latter  took  up 
the  car  and  hauled  it  to  Shepherdstown ;  and,  in  consideration 
of  so  doing,  it  had  the  important  right  of  loading  that  car, 
after  discharge  of  the  plaster  from  it,  with  freight  at  some 
point  on  its  own  line,  hauling  it  over  its  oWn  line,  earning 
compensation  thereby,  and  turning  it  over  to  the  Pennsylvania 
Company  for  further  transportation.  The  answer  says  it  paid 
wheelage  for  this  right.  It  is  needless  to  endeavor  to  im- 
press the  fact  that  the  use  of  a  car  to  a  railroad  company  to 
•carry  on  its  business  is  a  valuable  use.  In  short,  the  garnishee 
company  had  a  subsistent  contract  for  the  possession  and  use 
of  this  car,  and  it  had  executed  that  contract,  so  far  as  was  to 
its  disadvantage,  by  haulage  to  the  place  to  which  the  plaster 
was  consigned,  but  had  not  yet  enjoyed  that  part  of  the  con- 
tract most  beneficial  to  it,  by  loading  it  with  freight  on  some 
part  of  its  line,  and  earning  compensation  for  its  carriage.  It 
had  the  right  to  keep  the  car  until  it  returned  it  loaded  to  the 
Pennsylvania  Company  at  Hagerstown,  and  it  could  not  be 
levied  upon  and  taken  from  it  to  defeat  this  right  because  *of 
principles  of  law  that  are  beyond  all  question.  What  is  such 
law }  Drake  on  Attachm.  §  462,  states  that  law  as  follows :  *  *  It 
is  an  invariable  rule  that  under  no  circumstances  shall  a  gar- 
nishee, by  the  operation  of  the  proceedings  against  him,  be 
placed  in  any  worse  condition  than  he  would  be  if  the  defend- 
ant's claim  against  him  were  enforced  by  the  defendant  him- 
self." **A  plaintiff  by  garnishment  cannot  place  himself  in  a 
superior  position,  as  regards  a  recovery,  than  is  occupied  by 
the  principal  defendant.  The  garnishee's  liability  is  measured 
by  his  responsibility  and  relation  to  the  defendant.  He  can 
be  charged  only  in  consistency  with  the  subject  of  his  contract 
with  the  defendant."  2  Shinn  on  Attachm.  §  516.  In  Mill  v. 
Steel  Co.,  152  U.  S.  619,  14 Sup.  Ct.  717,  38  L.  Ed.  565,  we  find 
the  court  saying:  **The  proposition  here  laid  down  is  in  har- 
mony with  the  generally  recognized  principle  that  the  rights  of 
the  garnisher  do  not  rise  above  or  extend  beyond  those  of  his 
debtor."  ** The  service  of  the  garnishment  neither  changed 
nor  interrupted  the  contractual  relations  existing  between  the 
Chicago  Company  and  the  St.  Louis  Company.  The  right 
and  equities  existing  and  to  arise  out  of  those  contractual  re- 
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lations,  were  in  no  way  terminated  or  defeated  by  that  serv- 
ice." B.  &  O.  R.  Co.  V.  McCuUough,  i2Grat.  595,  is  pointed 
authority;  also  Neill  &  Ellinghamv.  Rogers,  41  W.  Va.  37,  23. 
S.  E.  702.  Therefore  we  hold  that  the  Norfolk  &  Westera 
Company  could  not  incur  liability  by  the  possession  of  that 
car.  Liability  could  only  arise  from  possession  of  it.  It  did 
not  owe  the  Pennsylvania  company  anything.  It  had  the- 
right  to  use  that  car,  regardless  of  the  levy  on  it,  and  carry  it 
to  Hagerstown  and  return  it  to  the  Pennsylvania  Company^ 
under  its  contract  with  that  company.  It  will  not  do  to  say 
that  it  could  be  liable  by  reason  of  the  ultimate  right  of  the 
Pennsylvania  Company  to  have  possession  of  the  car,  because- 
the  right  of  the  Norfolk  &  Western  would  be  defeated  by  the 
subjection  of  the  car  to  the  attachment — its  right  to  carry  the- 
car  back  to  Hagerstown.  It  would  be  impracticable,  under 
the  circumstances,  to  subject  such  reversion.  In  fact,  the- 
court  took  no  steps  to  ascertain  the  value  of  the  reversion,  a& 
its  order  shows  that  it  ascertained  the  value  of  the  car  as  it 
stood  at  Hagerstown,  without  reference  to  any  idea  of  rever- 
sion, and,  finding  it  greater  than  the  demand,  gave  a  personal 
judgment  against  the  garnishee. 

The  case  of  M.  C.  R.  Co.  v.  C.  &M.  R.  Co.,  i  111.  App.  399, 
is  very  pointed  in  this  case  to  sustain  our  decision,  Loomis. 
brought  suit  against  a  railroad  company,  and  garnished 
another,  having  in  its  possession  cars  of  the  debtor  company, 
just  as  in  this  case.  It  was  held  that  "a  railroad  company  is 
not  liable  to  garnishment  for  cars  received  of  a  connecting  line 
under  running  arrangements  existing  between  them,  such  as- 
are  usually  adopted  by  connecting  lines  throughout  the  country, 
whereby,  instead  of  unloading  and  transferring  their  freight 
from  the  cars  of  one  company  to  the  cars  of  the  other  at  the 
points  of  connection,  each  received  from  the  other  the  cars; 
loaded  with  freight,  and  hauled  them  to  the  place  of  destina- 
tion on  its  own  line  of  road,  and,  after  discharging  the  freight, 
returned  the  cars  as  soon  as  practicable  in  due  course  of  busi- 
ness." But  it  is  said  that  the  answer  of  the  company  does 
not  set  up  a  contract  as  actually  existing,  but  relies  simply  on 
a  universal  custom  among  railroad  companies  as  to  such 
traffic  arrangement.  This  contention  cannot  be  sustained  in 
the  face  of  the  fact  that  the  answer  affirmatively  avers  that 
**an  arrangement  and  understanding  existed  between  the 
defendant  and  garnishee  companies."  Those  words  plainly 
import  a  perfect  contract,  because  by  the  agreement  and 
understanding  of  the  parties  there  is  a  union  of  minds  upon  a 
specific  thing.  What  if  the  answer  does  say  that  such  agree- 
ment was  according  to  the  universal  custom  in  such  cases: 
among  railroad  lines  .^  That  does  not  destroy  the  statement 
that  there  was  an  agreement  and  understanding  between  the 
parties  to  a  certain  effect.  The  averment  as  to  custom^  is: 
surplusage,  merely  stating  that  the  contract  conformed  to  such 
custom.     Therefore  we  hold  that,  by  reason  of  the  contractual 
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relation  between  the  two  companies,  the  car  was  not  attach- 
able; the  garnishee  was  not  subject  to  garnishment  and  lia- 
bility. It  is  argued  that  there  was  no  contract  such  as  would 
forbid  the  Pennsylvania  Company  from  taking  the  car  from 
the  Norfolk  &  Western  Company  at  any  time.  There  was 
that  contract.  It  ferbade  the  Pennsylvania  Company  from 
taking  the  car  from  the  Norfolk  &  Western  Company.  The 
latter  company  had  the  right  to  do  as  it  did  under  the  con- 
tract; that  is,  t?Lke  the  car  to  Luray  and  load  it  with  •freight, 
and  haul  it  to  the  end  of  its  line,  and  there  deliver  it  to  the 
Cumberland  Valley  Railroad,  to  be  carried  over  that  road  and 
delivered  to  its  owner. 

It  may  be  thought  that  if  the  attachment  created  a  lien  on 
the  car,  conceding  the  right  of  the  Norfolk  &  Western,  under 
said  contract  to  carry  the  car  back  to  Hagerstown,  yet  the 
attachment  lien  still  clung  to  the  car;  and,  it  giving  Wall  a 
right  superior  to  the  right  of  the  Pennsylvania  Company,  it 
was  the  duty  of  the  Norfolk  &  Western  to  carry  the  car  back 
to  Jefferson  County,  to  be  made  amenable  to  the  attachment. 
It  is  an  accepted  principle  of  law  that  the  laws  and  process  of 
one  state  have  no  force  outside  of  that  state,  and  to  say  that 
the  lien  of  the  attachment  clung  to  the  car  in  its  physical 
absence  from  the  state  would  seem  to  violate  that  principal 
of  law.  This  lien  exists  only  under  the  attachment  law  and 
process,  and  is  not  a  contractual  lien.  It  passes  no  title. 
Where  there  is  a  mortgage  or  other  conveyance  passing  the 
title  to  movable  property,  doubtless  that  title  can  be  asserted  in 
another  state  so  as  to  recover  the  property  there.  So,  likely, 
will  a  contractual  lien  avail  there.  How  far  this  doctrine 
goes,  is  not  well  settled.  Even  such  mortgages  or  liens  passing 
title  have  been  held  subordinate  to  rights  acquired  in  the  state 
to  which  the  property  is  removed  by  third  persons.  Hervey 
V.  Locomotive  Works,  93  U.  S.  664,  23  L.  Ed.  1003;  Wal- 
worth V.  Harris,  129  U.  S.  355,  9  Sup.  Ct.  340,  32  L.  Ed.  712; 
Corbett  v.  Littlefield  (Mich.)  47  N.  W.  581,  11  L.  R.  A.  95,  22 
Am.  St.  Rep.  681;  Hornthal  v.  Burwell,  109  N.  C.  10,  13  S. 
E.  721,  13  L.  R.  A.  740,  26  Am.  St.  Rep.  556;  Harrison  v. 
Sterry,  5  Cranch,  289,  298,  3  L.  Ed.  104;  Story  on  Confl.  L. 
§  402.  These  authorities  are  not  cited  as  pointed  on  this 
question,  for  they  involve  rights  of  third  persons,  but  are 
cognate.  In  our  case  the  rights  of  no  third  person  had  inter- 
vened. We  do  not  say  whether  or  not  Wall  could  enforce  this 
lien  in  another  state.  If  he  could  not,  the  lien  would  end  at 
the  state  line,  and  the  garnishee,  having  rightfully  taken  the 
car  to  Hagerstown,  would  be  under  no  obligation  to  return  it. 
We  must  pass  simply  on  the  rights  between  Wall  and  the 
Norfolk  &  Western.  The  company  had  right  to  take  the  car 
loaded  to  Hagerstown.  It  seems  clear  that  at  that  point  it 
had  the  right  to  end  its  obligation  to  the  Pennsylvania  Com- 
pany by  delivery  of  the  loaded  car  to  it.  It  was  not  under 
obligations  to  assume  the  burden  of  carrying  the  car  back  to 
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Jefferson  county.  Its  contract  placed  upon  it  no  such  burden. 
On  the  contrary,  that  contract  gave  it  the  right  to  end  its  re- 
lation with  Pennsylvania  Company  by  delivery  of  the  car,  and 
thus  end  its  obligation,  as  the  right  to  end  an  obligation  under 
a  contract  is  an  essential  part  of  the  contract.  The  Norfolk 
&  Western  Company  could  not  be  called  •upon  to  unload  the 
car,  for  that  would  be  a  violation  of  the  rights  of  the  shipper 
in  the  middle  of  the  transit,  and  the  company  could  not  be 
required  to  haul  the  load  back  to  Jefferson  county,  first,  be- 
cause that,  also,  would  be  a  great  wrong  upon  the  shipper  of 
the  load  in  the  car;  and,  second,  because  it  would  place  a 
burden  upon  the  Norfolk  &  Western,  which  its  contract  did 
not  put  upon  it.  Thus  we  cannot  see  that  the  garnishee 
company  was  under  any  obligation  to  return  the  car. 

There  is  another  reason  still,  of  very  controlling  force,  ex- 
empting the  garnishee  from  liability,  and  that  is  that  clause  of 
the  federal  Constitution  giving  power  to  Congress  to  regulate 
commerce  among  the  states,  and  the  act  of  Congress  provid- 
ing **that  every  railroad  company  in  the  United  States,  whose 
road  is  operated  by  steam,  its  successor  and  assigns,  be  and  is 
hereby  authorized  to  carry  over  its  road  passengers,  freight 
and  property  on  their  way  from  any  state  to  another  state, 
and  to  connect  with  roads  of  other  states,  so  as  to  form  con- 
tinuous lines  for  the  transportation  of  the  same  to  the  place 
of  destination. '  *  It  has  been  frequently  held  that  the  powers 
of  the  federal  government  under  said  clause  of  the  Constitu- 
tion are  exclusive  of  all  power  in  the  state.  This  power  in 
the  national  government  was  held  in  Bowman  v.  Chicago, 
125  U.  S.  465,  8  Sup.  Ct.  689,  1062,  31  L.  Ed.  700,  and  Rail- 
road V.  Richmond,  19  Wall.  584,  22  L.  Ed.  173,  to  be  ** designed 
to  remove  trammels  upon  transportation  between  states  which 
had  previously  existed,  and  to  prevent  a  creation  of  such 
trammels  in  future,  and  to  facilitate  railway  transportation 
by  authorizing  the  construction  of  bridges  over  the  navigable 
waters  of  the  Mississippi  to  reach  trammels  interposed  by  state 
enactments.  *  »  *  fhe  power  to  regulate  commerce 
among  the  several  states  was  vested  in  Congress  to  secure 
equality  and  freedom  in  commercial  intercourse  against  dis- 
criminating state  legislation.  *  *  *  So  far  as  these 
regulations  made  by  Congress  extend,  they  are  certainly  indi- 
cations of  its  intention  that  the  transportation  of  commodities 
between  the  states  shall  be  free,  except  where  it  is  positively 
restricted  by  Congress  itself. '  *  It  would  be  easy  to  cite  many 
federal  cases  to  show  that  any  state  legislation  hindering, 
obstructing,  or  placing  burdens  upon  interstate  commerce  are 
void,  and  that  no  state  legislation  can  be  so  used  or  applied 
as  to  effect  this  result.  No  one  can  claim  that  the  attachment 
laws  of  West  Virginia  are  void  under  the  commerce  clause  of 
the  federal  Constitution,  but  that  the  use  of  the  writ  of  attach- 
ment in  this  case  works  a  hindrance  of  the  freedom  of  inter- 
state commerce;  that  is,  that  the  writ  is  abortive   and  of  no 
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effect,  applied  as  in  this  case.  Any  statute  or  action  by  state 
authorities  which  amounts  to  a  regulation  of  commerce  be- 
tween the  states  is  void,  and,  if  it  works  obstruction  or  even 
retardation  of  such  commerce,  it  is,  in  law,  a  regulation  of 
commerce.  Thus  a  state  tax  on  telegraph  messages  beyond 
the  state  is  void  for  that  reason.  Telegraph  Co.  v.  Texas, 
105  U.  S.  460,  26  L.  Ed.  1067.  A  state  act  requiring  a  tele- 
graph company  to  deliver  messages  within  a  mile  of  the 
office  was  held  void  under  the  commerce  clause.  W.  U.  Tel. 
Co.  V.  Pendleton,  132  U.  S.  347,  7  Sup.  Ct.  1126,  30  L.  Ed. 
1 187.  A  state  statute  prohibiting  a  greater  chd.rge  for  a 
shorter  than  for  a  longer  haul  was  held  invalid  because  it 
tended  to  hinder  interstate  commerce,  from  the  fact  that  it 
might  prohibit,  or  operate  to  prohibit,  the  railroad  froni 
carrying  freight  from  another  state  at  lower  rates  than  it 
could  afford  to  carry  for  from  points  within  the  state.  It 
worked  a  consequential  effect  upon  business  outside  the  state^ 
L.  &  N.  R.  Co.  v.  Eubank,  184  U.  S.  27,  22  Sup.  Ct.  277,  46 
L.  Ed.  416.  A  steamboat  was  engaged  in  navigating  a  river 
between  two  towns  in  Michigan,  but  it  was  in  a  habit  of 
carrying  goods  destined  for  points  in  another  state.  The 
court  said  that  the  case  related  to  transportation  on  navigable 
waters,  and,  further,  it  was  unable  to  draw  any  distinct  line 
between  the  authority  of  Congress  to  regulate  an  agency  em- 
ployed in  commerce  between  the  states,  and  when  it  is  con- 
fined in  its  action  entirely  within  limits  within  a  single  state. 
Several  agencies  combining,  each  taking  up  the  commodity 
transported  at  the  boundary  line  at  one  end  of  the  state,  and 
leaving  it  at  the  boundary  of  the  other,  would  not  oust  the 
federal  power  under  the  commerce  clause.  Daniel  Ball  v. 
U.  S.,  10  Wall.  557,  19  L.  Ed.  999.  In  Hall  v.  De  Cuir,  95 
U.  S.  485,  24  L.  Ed.  547,  it  was  held  that  the  statute  requir- 
ing a  steamboat  to  carry  colored  passengers  in  the  same  cabin 
with  white  was  unconstitutional,  in  requiring  those  engaged 
in  the  transportation  of  passengers  among  the  states  to  carry 
colored  passengers  in  Louisiana  in  the  same  cabin  with  whites, 
and  was  void  under  the  commerce  clause.  These  cases  will 
show  that,  no  matter  what  the  form,  mode,  or  means  by  which 
such  commerce  is  impeded  or  obstructed,  it  is  void.  4  Elliott 
on  Railroads,  §  1664.  Even  the  state's  power  of  taxation, 
large  as  it  is,  cannot  be  exerted  on  interstate  commerce,  be- 
cause it  tends  to  lessen  it  and  impair  it.  Robbins  v.  Shelby 
County,  120  U.  S.  489,  7  Sup.  Ct.  592,  30  L.  Ed.  694.  It  is 
true  that,  in  order  to  brand  state  law  or  action  as  contrary  to 
the  federal  Constitution  and  law,  the  operation  of  such  state 
law  or  action  must  be  direct  and  substantially  hurtful  to  such 
commerce,  not  merely  remotely  hurtful.  L.  &  N.  R. 
Co.  V.  Kentucky,  183  U.  S.  503,  22  Sup.  Ct.  95,  46 
L.  Ed.  298.  But  is  not  the  operation  of  this  writ  of  attach- 
ment a  direct  impediment  and  obstruction  of  interstate  com- 
merce?    If  this  levy  is  given  any  effect,  it  would  take  the  car 
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from  the  custody  of  the  Norfolk  &  Western  after  it  had  started 
on  its  mission  of  carriage  from  one  state  to  another,  while  yet 
its  freight  was  under  its  roof  and  entitled  to  shelter  from  the 
elements  and  the  security  of  its  inclosure.  Its  transit  with  its 
freight  had  not  yet  ended  when  the  writ  was  levied.  The 
protection  and  security  of  the  plaster  were  a  part  of  the  func- 
tion of.  interstate  carriage,  and  the  railroad  company  and  con- 
signee were  entitled  thereto,  just  as  much  as  they  were 
entitled  to  the  car  for  transportation  to  the  point  of  consign- 
ment. Not  only  so,  because  that  attachment  would  prevent 
the  Norfolk  &  Western  Company  from  taking  that  car  to  some 
point  on  its  line,  loading  it  with  goods,  and  hauling  it  back 
over  its  road,  and  prevent  the  Cumberland  Valley  Road  from 
hauling  in  Maryland  and  Pennsylvania,  and  prevent  the  Penn- 
sylvania road  from  hauling  it  on  to  Newark,  it  would  prevent 
those  companies  from  earning  freight  for  such  return  load, 
and  would  prevent  citizens  of  West  Virginia  and  another  state 
from  the  benefit  of  such  car  in  transporting  their  goods,  and 
thus  deprive  them,  as  consignor  and  consignees,  from  the  full 
enjoyment  of  the  benefit  of  interstate  commerce.  I  cannot 
imagine  anything  more  directly  operative  on  interstate  com- 
merce than  an  attachment  so  used.  The  Norfolk  &  Western 
Railroad  Company  passes  from  state  to  state  with  its  line, 
and  is  engaged  in  the  business  of  interstate  commerce,  as  held 
in  Norfolk,  etc..  Railroad  v.  Pennsylvania,  136  U.  S.  114,  10 
Sup.  Ct.  958,  34  L.  Ed.  394.  It  is  a  link  and  part  of  lines  of 
railroads  affording  communication  and  transportation  between 
different  states. 

It  will  not  do  to  say  that  we  can  find  no  act  of  Congress 
saying  that  state  process  shall  not  be  served  upon  railroad 
cars  running  from  state  to  state,  and  that,  until  there  is  such 
act,  state  process  can  be  so  used.  Powers  of  the  national 
government  were  given  to  it  in  this  commerce  matter  by  the 
states  at  the  foundation  of  the  government,  in  order  that  the 
indispensable  transaction  of  interstate  commerce  should  be 
under  one  single  governmental  power,  for  the  sake  of 
uniformity,  so  that  it  would  not  be  hampered  and  crippled  by 
the  action — the  different  and  diverse  and  variant  action — of 
many  states,  which  would  forbid  the  growth  of  commerce  and 
prosperity  of  all  the  states ;  and  this  power  in  the  nation  is 
exclusive.  It  is  well  established  that,  '*so  long  as  Congress 
does  not  pass  any  law  to  regulate  commerce  among  the  states, 
it  thereby  indicates  its  will  that  commerce  shall  be  free  and 
nntrammeled.'*  Brown  v.  Houston,  114U.  S.  622,  5  Sup.  Ct. 
1091,  29  L.  Ed.  257.  The  power  is  exclusive,  and  "the  failure 
of  Congress  to  make  express  regulations  indicates  its  will  that 
the  subject  shall  be  free  from  any  restriction  or  imposition ; 
and  any  regulation  of  the  subject  by  the  states,  except  in 
matters  of  local  concern  only,  as  hereafter  mentioned,  is  re- 
pugnant to  such  freedom. "  Robbins  v.  Shelby  County,  120 
U.  S.  489,  7  Sup.  Ct.  592,  30  L.  Ed.  694. 

I  have  already  said  that  our  state  attachment  statute  is 
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entirely  valid,  but  that  it  cannot  be  used  in  a  manner  and  in 
cases  in  which  it  would  operate  to  infringe  upon  the  exclusive 
power  of  the  federal  government  as  to  interstate  commerce. 
It  may  be  asked,  if  this  is  so,  what  becomes  of  that  section  of  the 
very  Constitution  of  this  state  providing  that  rolling  stock  shall 
be  liable  to  execution  ?  I  apply  to  it  the  same  rule  as  the 
attachment  law  is  subject  to.  Both  are  subject  to  the 
paramount  force  of  the  national  Constitution,  as  it  is  an 
admitted  principle  that  a  state  Constitution  can  no  more 
detract  from  the  force  of  federal  law  than  can  a  state  statute. 
It  may  be  that  this  ruling  will  render  the  application  in  prac- 
tice of  the  provision  of  the  state  Constitution  making  liable 
the  rolling  stock  of  foreign  corporations,  or  even  of  railroad 
companies  created  by  the  state,  very  narrow;  but,  if  so,  it  is 
the  result  of  the  force — the  paramount  force — of  the  federal 
Constitution. 

For  these  reasons,  we  reverse  the  decree  of  the  circuit  court 
and  dismiss  the  plaintiff's  suit. 


Brunick  v.  Ann  Arbor  R.  Co. 

{Supreme  Court  of  Michigan^  Feb^s^  /90s*) 
[93  N.  W.    Rep.  433.] 

Railroad— Killing  Cattle  at  Crosaing— Negligence  of  Drivera — Queation 
for  Jury. 

PlaintifF'a  cattle  were  croaaing  a  railroad  track  in  procesaion,  one 
behind  the  other,  when  a  wild  engine  daahed  through  them,  killing 
aome  half  dozen  animala.  No  bell  waa  rung  or  whiatle  aounded  aa 
required  by  atatute.  It  di<]  not  appear  that,  had  the  drivera  gone 
upon  the  track,  and  looked  for  approaching  traina,  while  the  cattle 
stopped  to  drink  before  crossing  the  track,  they  would  have  diacov- 
ered  thia  engine.  The  night  waa  atill,  and  the  drivera  relied  on  their 
senae  of  hearing  and  knowledge  that  no  train  was  due.  The  com- 
pany'a  witneaaea  teatified  that  the  engine  could  have  been  aeen  two 
milea  away :  held,  that  it  waa  error  to  withdraw  the  queation  of  the 
driv#»r'8  contributory  negligence  from  the  jury. 

Grant,  J.,  diaaenting. 

Case  made  from  circuit  court,  Wexford  county;  Clyde  C. 
Chittenden,  Judge. 

Action  by  Everett  Brunick  against  the  Ann  Arbor  Railroad 
Company.  From  a  judgment  for  defendant,  entered  on  a 
directed  verdict,  plaintiff  appeals.     Reversed. 

Sawyer  &  Bishop,  for  appellant. 
T.  W.  Whitney,  for  appellee. 

MONTGOMERY,  J.  This  is  an  action  on  the  case,  brought 
by  Everett  Brunick  against  the  Ann  Arbor  Railroad  Com- 
pany, to  recover  the  value  of  certain  cattle  killed  by  a  wild 
engine  on  a  highway  crossing  in  the  township  of  Richland. 
The  whole  case  turns  upon  the  question  of  contributory  negli- 
gence, and  there  is  practically  nothing  else  involved,  so  far  as 
the  hearing  in  this  court   is  concerned.     On  this  particular 
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evening  the  plaintiff's  cattle  were  being  driven  along  the  high-^ 
way  by  his  two  sons.  When  they  came  to  this  crossing,  the 
cattle  stopped  to  drink  at  a  pond  in  the  highway  near  the 
railroad  track,  and  the  boys  waited  for  them  to  come  out  and 
proceed  homeward.  When  they  had  finished  drinking,  they 
returned  to  the  highway,  and  pursued  their  course,  cattle 
fashion,  one  behind  the  other.  When  about  half  of  them  were 
over  the  track,  this  wild  engine  suddenly  appeared,  and  struck 
them  amidships,  so  to  speak,  killing  some  five  or  six  of  them, 
but  leaving  unharmed  the  cattle  at  either  end  of  the  proces- 
sion. It  was  the  claim  of  the  plaintiff  that  the  boys  were  so- 
situated  that  they  could  and  would  have  been  able  to  clear  the 
track  of  these  cattle  in  time  for  the  engine  to  pass  had  the 
bell  been  rung  and  the  whistle  sounded  in  accordance  with  the 
statute,  and  that  they  were  on  the  lookout  for  danger,  and 
were  exercising  all  the  care  possible  with  a  large  herd  of 
cattle,  and  that  the  sole  cause  of  the  accident  was  the  negli- 
gence of  the  trainmen  in  failing  to  give  the  proper  warning  of 
their  approach.  The  defendant  claimed  that  the  boys  were 
negligent  in  not  going  onto  the  track,  and  there  waiting  until 
the  cattle  had  all  passed.  The  circuit  judge  took  this  latter 
view  of  the  case,  and  directed  a  verdict  for  no  cause  of  action. 

The  error  complained  of  is  in  not  leaving  the  question  to 
the  jury  to  say  whether  or  not  the  boys  were  exercising  ordi- 
nary care  in  the  management  of  these  cattle,  and  whether  or 
not  they  were  so  situated  that  they  could  have  prevented  the 
accident  had  the  proper  signals  been  given.  We  think  the 
case  presented  a  question  of  fact  for  the  jury.  The  case  is 
quite  different  from  one  of  an  attempt  to  cross  a  track  with  a 
team  of  horses,  which  the  driver  is  presumed  to  have  in  hand 
and  be  able  to  control.  There  was  no  noise  of  a  wagon  to 
prevent  these  boys  from  hearing  an  approaching  train.  It  is 
true,  their  view  was  obscured,  but,  had  they  gone  to  the  track 
and  looked  when  the  cattle  stopped  to  drink,  and  then  re- 
turned to  drive  the  cattle  across  the  track,  it  is  not  clear  that 
this  precaution  would  have  prevented  the  injury.  True,  the 
defendant's  witnesses  testify  that  the  approaching  engine 
could  have  been  seen  two  miles  away,  as  it  passed  Lucas ;  but, 
had  they  gone  to  the  track  to  look  when  the  cattle  first  stopped 
to  drink,  and  then  returned  to  drive  the  cattle,  it  is  probable 
that  they  would  not  have  seen  the  approaching  engine.  It 
was  a  still  night,  and  they  relied  upon  their  sense  of  hearing 
and  their  knowledge  that  no  train  was  due.  The  jury  might 
have  been  justified  in  saying  that  this  was  negligent,  but  we 
think  the  question  was  for  the  jury.  A  case  directly  in  point 
in  Bates  v.  Railroad  Co.,  4S.  D.  394,  57  N.  W.  72.  See,  also, 
Snook  V.  Clark,  20  Mont.  230,  50  Pac.  718;  2  Thomp.  Neg. 
(2d.  Ed.)  §  201 1. 

Judgment  will  be  reversed,  and  a  new  trial  ordered. 

HOOKER,    C.  J.,  and   CARPENTER  and   MOORE,  JJ., 
concurred  with  MONTGOMERY,  J. 
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GRANT,  J.  (dissenting).  The  facts  in  this  case  are  undis- 
puted. It  was  dark.  Plaintiff's  two  sons  were  familiar  with 
the  situation,  and  knew  and  fully  comprehended  the  danger 
at  the  crossing.  Their  vision  was  obscured,  so  that  they  could 
not  see  the  headlight  of  an  approaching  engine.  They  stood 
100  feet  from  the  track  while  their  cattle  drank  at  the  pond 
beside  the  road.  .  As  they  drank  they  came  back  into  the  road, 
and  walked,  cattle  fashion,  towards  the  track.  Standing  at 
the  crossing  or  near  it,  the  headlight  of  the  engine  could  be 
seen  coming  two  miles  distant.  The  negligence  of  the 
defendant  in  failing  to  blow  its  whistle  and  ring  its  bell  is 
established  by  the  finding  of  the  jury.  There  is  no  dispute  as 
to  the  rule  of  law.  Where  there  is  a  conflict  in  the  testi- 
mony, and  where  different  minds  may  reasonably  draw 
different  conclusions  from  undisputed  facts — some  that  there 
is  negligence,  and  others  that  there  is  not, — the  question 
belongs  to  the  jury  to  determine.  The  facts,  being  undis- 
puted, is  this  a  case  where  reasonable  minds  can  draw  different 
conclusions.^  Can  one  mind  reasonably  say  that  the  plaintiff's 
sons  were  not  guilty  of  contributory  negligence,  and  another 
that  they  were.^  This  depends  upon  the  determination  as  to 
what  care  they  were  required  to  take  to  protect  the  property 
in  their  charge,  and  as  well  to  protect  the  property  of  the 
defendant,  its  employees  and  passengers.  In  case  of  a  colli- 
sion some  of  the  cattle  were  sure  to  be  killed  or 
injured.  The  engine  was  liable  to  be  derailed,  causing 
injury  to  property,  and  injury,  if  not  death,  to  defendant's 
employees.  Yet  the  contention  is  made  that  these  young  men 
had  the  right  to  rely  upon  the  absolute  performance  of  duty 
by  the  defendant's  engineer  and  fireman  in  giving  the  signals, 
and  that  they  themselves  had  done  all  required  of  them  when 
they  stopped  and  listened  lOO  feet  from  the  track,  where  they 
stood  about  five  minutes.  It  cannot  be  successfully  disputed 
that,  without  incommoding  themselves,  they  might  easily 
have  prevented  the  accident.  The  two  were  not  needed  to 
drive  the  cattle  along  the  road.  One  could  have  gone  to  the 
track  and  watched  for  a  train,  while  the  other  waited  until  all 
the  cattle  had  finished  drinking,  and  then  followed  them  up. 
Had  they  done  so,  the  accident  would  certainly  have  been 
avoided.  It  is  of  no  consequence  that  it  was  not  time  for  a 
regular  train.  Every  traveler  is  chargeable  with  knowledge 
that  regular  trains  are  often  behind  time;  that  sometimes 
they  are  run  in  sections;  that  special  trains,  and  what  are 
known  as  *'wild"  trains  and  **wild"  engines,  are  run  over 
these  railroads,  and  must,  of  necessity,  be  run  in  order  to  do 
the  work  required  of  them.  Vincent  v.  Steamship  Co.,  48 
La.  Ann.  933,  20  South.  207,  55  Am.  St.  Rep.  287,  5  Am.  & 
Eng.  R.  Cas.,  N.  S.,  463.  Therefore  the  duty  to  take  at  least 
ordinary  precautions  for  one's  own  safety  and  the  safety  of 
those  upon  the  trains  is  required  of  every  traveler  in  making 
these  crossings.     The  circuit  judge,  in   directing  a  verdict, 
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used  the  following  language:     '*It  would  seem   that  these 
young  men,  standing  there  for  five  minutes,  if  they  desired  to 
run  that  risk,  and  stay  there,  waiting  for  the  bell   to  ring  or 
the  whistle  to  blow,  that  they  were  certainly  guilty  of  negli- 
gence.    They  had  plenty  of  opportunity — they  had  five  min- 
utes, according  to  their  testimony — to  goto  the  track  and  look 
up  and  down,  and  see  whether  there  was  any  danger  in  the 
-cattle  crossing  the  track.     Instead  of  doing  that,  they  stood 
one  hundred  feet  from  the  track,  allowed  the  cattle  to  drink 
irom  this  water  hole,  pass  out,  and  rove  over  the  track,  with- 
out taking  any  precaution   on  their  part  to  see  whether  an 
•engine  or  train  was  coming;  and   it  seems  tome  that  under 
these  circumstances  they  did  not  use  and  employ  all  reason- 
able means  at  their  disposal  to   ascertain  whether  there  was 
any  danger  in  the  cattle  crossing  the  track.*'     Here  we  have 
two  persons,  travelers,  in  charge  of  a  large  herd  of  cattle ;  not 
one  person  in  charge,  as  was  the  case  in   Bates  v.  Railroad 
Co.,  4  S.  D.  394,  57  N.  W.  72.     In  that  case  the  decision  was 
by  a  majority  of  the  court.     In  the   majority  opinion  it  was 
held  that  the  evidence  tended  to  show  negligence,  but  did  not 
establish  it  so  conclusively  as  to  justify  the  court  in  deciding 
it  as  a  matter  of  law.     The  only  act  of  contributory  negligence 
claimed  was   in  failing  to  go  forward  to  the  track  and  ascer- 
tain whether  a  train  was  approaching.     Justice  Corson  filed 
an  able  dissenting  opinion,    in  which  he  gives  the  testimony 
of  the  plaintiff  in  full,  and  cites  many  authorities  to  sustain 
his  position.     In  Snook  v.  Clark,  20  Mont.  230,  50  Pac.  718, 
the  highway  led  through  a  narrow  canon.     The  right  of  way 
was  not  fenced,  and  the  negligence  charged  was  a  failure  to 
fence  the  right  of  way  and  to  maintain  a  cattle  guard.     The 
cattle  were  evidently  killed  on  the  right  of  way,  and   not  in 
the  highway.     The  contributory  negligence  claimed  was  "in 
driving  his  stock  into  the  canon  without  taking  proper  steps 
to  avoid  coming  in  collision  with  the  train,"  and  in  not  rid- 
ing down   the  track  to  stop  the  train  by  flagging  when  he 
heard  it  approaching.     It  was  held  that   he  could   not  have 
flagged  the  train  without  exposing  his  life  in  riding  along  a 
deep  and  dangerous  cut.     These  cases  are  so  different  in  their 
facts  that  I  do  not  regard  them  as  authority  in  this  case.     If 
these  two  young  men   had   been   driving  six   heavily  loaded 
teams,  tied  together,  one  after  the  other,  or  if  they  had  been 
so  well  broken  as  not  to   require   a  driver,  but   would  follow 
without  being  tied  to  the  team  in  front,  would  they  have  been 
justified  in  stopping  100  feet  from  the  track  to  listen,  and  then 
walk  behind  the  teams  the  rest  of  the  way  to  the  track,  assum- 
ing that  no  train  would  come.**     Or,  if  these  cattle  had   been 
tied  together,  with  a  leader  in  front,  and  they  had  stopped  at 
the  same  distance  to  listen,  and  then   driven  on,  both  drivers 
being  behind,  would  that  have  been  the  exercise  of  due  dili- 
gence?    Would  not  common  prudence  dictate  that  one  should 
be  in  front  of  the  procession  and  ths  other  in  the  rear,  when 
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they  were  about  to  cross  the  track?  The  fact  that  the  cattle 
were  loose  does  not  change  the  rule  of  law.  If  anything,  they 
were  bound  to  greater  care  when  they  were  loose 
because  they  would  be  more  beyond  their  control  than 
when  tied  together.  I  deem  it  unnecessary  in  this  case 
to  discus?  the  question  of  the  duty  of  one  traveler  driving 
cattle  along  the  highway.  That  is  not  this  case.  Here  were 
two.  One  could  have  gone  ahead,  while  the  other  remained, 
and  thus  have  secured  the  passage  in  perfect  safety.  I  think 
it  was  their  dear  duty  to  do  so. 

I  thmk  the  judgment  should  be  afBrmed. 


Kansas  City,  Ft.  S.  &.  M.  Ry.  Co.  v.  Walker. 

{Supreme  Court  of  Arkansas , /an,  lOf/goj.) 

[71  S.  W.  Rep.  660.] 

Railroads— Injuries  to  Stock-^Negligance— Prima  Facie  Case— Evi- 
dence.* 
Where,  in  an  action  against  a  railroad  company  for  the  kiUing  of 
a  horse  on  the  track,  the  evidence  failed  to  establish  that  the  horse 
was  injured  by  the  running  of  defendant's  train,  there  was  no  prima 
facie  case  of  negligence  of  defendant  made  out,  and  a  verdict  for 
plaintiff  was  erroneous. 

Appeal  from  circuit  court,  Sharp  county,  Northern  district ; 
Frederick  D.  Fulkerson,  Judge. 

Action  by  D.  D.  Walker  agdinst  the  Kansas  City,  Ft.  Scott 
&  Memphis  Railway  Company  for  the  killing  of  a  horse. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

L.  F.  Parker,  Jno.  T.  Woodruff,  and  W.  J.  Orr,  for  appel- 
lant. 

David  L.  King,  for  appellee. 

BUNN,  C.  J.  The  evidence  in  this  case  fails  to  show  that 
the  horse  in  question  was  injured  by  the  running  of  the  trains 
of  the  defendant  company.  There  was,  therefore,  no  prima 
facie  case  of  negligence  made  out  against  the  defendant,  and 
there  was  a  total  want  of  evidence  to  sustain  the  verdict. 

Reversed,  and  remanded  for  new  trial. 


Johnson  v.  New  York  Cent.  &  H.  R.  R.  Co. 

{Court  of  Appeals  of  New  Vork,  Jan.  6, 190J,) 
[65  N.  E.  Rep.  946.] 

Trespasser  on  Train — Care  Due.f 

Where  plaintiff  was  stealing  a  ride  on  a   train,    the   railroad  com- 

*As  to  the  presumption  of  negligence  arising  from  mere  proof  of 
injury  to  stock  on  track,  see  foot-note  appended  to  Felton  v,  Ander- 
son (Ky.),  4  R.  R.  R.  114,  27  Am.  &  Bng.  R.  Cas.,  N.  8.,  114. 

tSee  foot-note  appended  to  Cunningham  v.  Ft.  Worth  A  D.  C. 
Ry.  Co.  (Tex.  Civ.  App.),  1  R.  R.  R.  519,  24  Am.  A  ^ng.  R.  Cas.» 
N.  8.,  519. 
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pany  owed  him  no  duty  except  to  refrain  from  wantonly  or  unneces- 
sarily injuring  him. 
Same — Violent  Ejection — Sufficiency  of  Evidence. 

In  an  action  by  a  trespasser  for  injuries  received   by   a  train,  evi- 
dence of  plaintiff  that  he  was  kicked   from  the   train  by  an  employee- 
of   defendant   held  insufficient  to  establish  such  fact  as  against    the 
positive  evidence  of  all  the  operatives  on  the  train  at  the  time  of  the- 
injury,  which  was  uncontradicted  and  unquestioned. 

Appeal  from  supreme  court,  appellate  division.  Third 
department. 

Action  by  Edward  Johnson  against  the  New  York  Central 
&  Hudson  River  Railroad  Company.  From  a  judgment  of 
the  appellate  division  (73  N.  Y.  Supp.  1137)  affirming  a  judg- 
ment for  plaintiff  and  an  order  denying  a  new  trial,  defendant 
appeals.     Reversed. 

William  P.  Rudd,  for  appellant. 

Peter  A.  Delaney  and  Joseph  A.  Murphy,  for  respondent. 

O'BRIEN,  J.  The  plaintiff  recovered  a  verdict  of  $4,000^ 
damages,  resulting,  as  he  claims,  from  a  personal  injury  pro- 
duced by  the  defendant's  negligence.  The  learned  court  be- 
low affirmed  the  judgment  entered  upon  the  verdict,  but,  since 
the  decision  was  by  a  divided  court,  the  appeal  presents  the 
question  whether  there  was  any  evidence  for  the  jury  which 
supports  or  tends  to  sustain  the  verdict.  The  plaintiff  was 
not  a  passenger  nor  an  employee,  but,  in  the  language  of  the 
record,  was  ** stealing  a  ride"  from  New  York  to  Rochester. 
He  did  not  get  onto  the  train  at  the  New  York  station,  but, 
going  outside,  went  up  the  street  to  the  second  bridge  north 
of  the  station,  climbed  the  fence,  got  on  the  tracks,  and,  when- 
the  train  going  north  came  to  a  stop  at  that  point,  he  got  on  the 
front  platform  of  the  third  car  from  the  engine,  which  was  the 
baggage  car,  and  sat  down  in  the  doorway.  The  train  started, 
and  he  sat  there  for  nearly  five  hours,  until  the  train  reached 
Rensselaer,  opposite  Albany,  and  there  the  plaintiff  met  with 
the  accident  or  injury  resulting  in  the  loss  of  his  arm,  to  re- 
cover for  which  the  action  was  brought.  The  plaintiff 
undertook  the  journey  in  the  manner  stated  on  the  night  of 
the  23d  of  March,  1900,  leaving  New  York  shortly  after  9 
o'clock,  and  arriving  at  Rensselaer  about  2  o'clock  the  next 
morning.  These  facts  are  all  stated  by  the  plaintiff  himself, 
who  was  the  principal  witness  at  the  trial,  and,  as  to  the 
accident,  the  only  witness.  He  says  that,  as  the  train  was 
approaching  the  bridge  over  the  Hudson  river  at  Albany,  it 
slowed  up,  and  when  it  was  quite  dark  he  saw  a  man  running 
alongside  the  train,  which  was  moving  at  a  speed  that  the 
plaintiff  described  as  slow,  and  the  defendant's  witnesses  as 
fast.  The  plaintiff  describes  the  man  as  dressed  like  a  rail- 
road  man,  with  the  coat  and  cap  usually  worn  by  trainmen, 
carrying  a  lantern,  and,  after  running  along  with  the  train 
towards  the  engine  for  some  minutes,  he  returned,  and  was 
proceeding  towards  the  rear  of  the  train,  when  he  discovered 
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the  plaintiff  still  sitting  in  the  front  doorway  of  the  baggage 
■car.  He  got  onto  the  platform  with  the  train  in  motion, 
asked  plaintiff  what  he  was  doing  there,  and  then  kicked  him 
off  the  car  with  one  kick,  and,  the  plaintiff  falling  off,  his  arm 
was  crushed  under  the  moving  train,  and  the  injury  com- 
plained of  was  the  result.  The  plaintiff  says  he  was  kicked  off 
on  the  left  side  of  the  train,  though  when  found  a  few  minutes 
later  he  was  on  the  right  of  the  track  on  a  six-foot  space  be- 
tween tracks. 

The  plaintiff  was  not  familiar  with  the  locality,  and  hence 
might  well  be  honestly  mistaken  with  respect  to  surrounding 
objects,  and  as  to  whether  he  was  kicked  off  on  the  right  or 
left  of  the  train.  In  whatever  way  the  injury  was  inflicted,  it 
is  quite  certain  that  it  occurred  at  the  point  where  he  was 
found  by  the  operatives  of  the  yard  and  taken  to  the  hospital  in 
Albany.  The  question  in  the  case  is  whether  there  is  any 
proof  that  he  was  kicked  off  at  all.  The  plaintiff  was  con- 
cededly  a  trespasser,  and  the  defendant  owed  him  no  duty 
except  to  refrain  from  wantonly  or  unnecessarily  injuring  him. 
The  theory  of  the  action  is  that  the  plaintiff,  being  on  the 
front  platform  of  the  baggage  car,  sitting  in  the  doorway,  was 
unnecessarily  and  wantonly  assaulted  by  one  of  the  defend- 
ant's servants,  resulting  in  the  injury  complained  of.  This 
allegation  is  put  in  issue  by  the  answer,  and  the  plaintiff  was 
bound  to  prove  it.  It  is  not  claimed  by  the  plaintiff  that  he 
knew  the  man  who  thus  assaulted  him.  All  he  professed  to 
know  about  him  was  that  he  was  dressed  as  described,  had 
the  lantern,  and  was  running  ahead  towards  the  engine,  and 
had  a  **  sandy  mustache. "  On  the  part  of  the  defendant  every 
operative  on  the  train  and  every  man  who  had  an3rthing  to 
do  with  the  management  or  operation  of  it,  from  the  highest 
to  the  lowest,  was  sworn,  and  they  all  testified  in  the  clearest 
terms  that  they  never  touched  the  plaintiff,  or  even  knew  that 
he  was  on  the  train  at  all.  The  place  where  the  plaintiff  was 
upon  the  baggage  car  was  favorable  for  concealment,  since 
the  only  two  cars  in  front  were  the  express  cars,  that  were 
always  kept  locked,  and  the  baggage  car  was  cut  off  from  any 
connection  with  the  rest  of  the  train  by  the  piles  of  baggage 
with  which  it  was  filled.  This  accounts  for  the  fact  that  he 
made  the  journey  unobserved.  The  plaintiff  did  not  attempt 
to  identify  any  of  the  operatives  of  the  train  as  the  person 
who  assaulted  him,  nor  was  it  even  shown  or  claimed  that  any 
of  them  had,  at  the  time  of  the  injury,  or  at  any  time,  a  sandy 
mustache,  or  that  any  of  them,  from  the  color  of  the  hair  or 
the  general  complexion,  could  have  produced  one  at  the  time. 

If  the  positive  evidence  of  all  the  operatives  on  the  train 
on  the  night  in  question  stands  uncontradicted  and  unques- 
tioned, it  must  be  accepted  as  true.  The  jury  could  not  reject 
it  on  the  ground  that  they  were  in  the  employ  of  the  defend- 
ant. Hull  V.  Littauer,  162  N.  Y.  569,  57  N.  E.  102.  They 
had  no  legal  or  pecuniary  interest  in  the  controversy.     What 
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the  plaintiff  testified  to  was  in  no  proper  sense  a  contradic- 
tion. All  that  the  plaintiff  stated  might  be  true  without  any 
impeachment  of  the  operatives  and  trainmen,  especially  as  it 
appears  that  in  the  same  yard  the  operatives  of  the  Boston  & 
Albany  Railroad  were  to  be  found.  The  plaintiff  gave  no  proof 
to  show  that  any  servant  of  the  defendant  assaulted  him.  In 
view  of  the  positive  evidence  of  all  the  defendant's  servants 
on  the  train,  and  in  the  absence  of  any  contradiction  of  it  on 
the  part  of  the  plaintiff,  it  cannot  be  said  that  he  gave  any 
evidence  in  support  of  the  issue,  or  that  the  verdict  is  sup- 
ported by  any  evidence.  At  best,  there  was  but  a  scintilla, 
which  in  law  is  only  another  way  of  saying  that  there  was  no 
evidence.  Baulec  v.  Railroad  Co.,  59  N.  Y.  356-366,  17  Am. 
Rep.  325;  Pollock  V.  Pollock,  71  N.  Y.  137,  153;  Pauley  v. 
Lantern  Co.,  131  N.  Y.  90-98,  29  N.  E.  999,  15  L.  R.  A.  194; 
Laidlaw  v.  Sage,  158  N.  Y.  73-97i  52  N.  E.  679,  44  L.  R.  A. 
216;  Linkauf  V.  Lombard,  137  N.  Y.  418,  33  N.  E.  472,  20  L. 
R.  A.  48,  33  Am.  St.  Rep.  743;  Hemmens  v.  Nelson,  138  N. 
Y.  517-529,  34  N.  E.  342,  20  L.  R.  A.  440;  Improvement  Co. 
V.  Munson,  81  U.  S.  442,  20  L.  Ed.  867.  It  is  not  necessary 
to  refer  here  to  that  part  of  the  argument  of  the  learned  coun- 
sel for  the  defendant  wherein  he  has  attempted  to  point  out 
that  the  plaintiff's  version  of  the  transaction  cannot  possibly 
be  true.  It  is  claimed  that,  when  the  plaintiff's  testimony  on 
direct  and  cross-examination  is  taken  as  a  whole,  it  is  so  im- 
probable and  contradictory  as  to  be  incredible.  We  prefer, 
however,  to  place  the  judgment  on  the  ground  that,  when  the 
proofs  were  all  in,  there  was  no  evidence  upon  which  the  jury 
could  find  that  the  defendant's  servants,  or  any  of  them, 
assaulted  the  plaintiff,  and  inflicted  the  injury,  and  the  excep- 
tion of  the  defendant's  counsel  to  the  submission  of  the  case 
to  the  jury  should  be  sustained. 

The  judgment  should  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  event. 

PARKER,  C.  J.,  and  BARTLETT,  HAIGHT,  VANN,  and 
CULLEN,  JJ.,  concur.     GRAY,  J.,  not  sitting. 
Judgment  reversed,  etc. 

Elkins  V,  South  Carolina  &  G.  R.  Co. 

{Supreme  Court  0/ South  Carolina,  Dec.  2,1902,) 

[43  S.  K.  Rep.  19.] 

Injury  to  Boy  Trespassing  on  Train — Sufficiency  of  Complaint. ** 

Where  a  complaint  aUeges  that  plaintiff's  decedent  was  a  boy  14 
years  of  age   and  of  weak   mind;  that  he   entered  a  car  loaded  with 

*As  to  the  care  due  from  railroads  to  infant  trespassers,  see  foot- 
note appended  to  Illinois  Cent.  R.  Co.  z/.  Wilson  (Ky.),  21  Am.  & 
Bug.  R.  Cas.,  N.  S.,  644. 

As  to  the  liability  for  injury  to  trespasser  on  train,  see  foot-note 
appended  to  Crawleigrh  v.  Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex.  Civ. 
App.),  2  R.  R.  R.  630,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  630. 
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crosB-ties,  the  door  of  which  was  open ;  that  at  a  curve  on  the  track 
the  cross-ties  fell  down  and  killed  the  boy ;  that  the  track  was  so 
negligently  constructed  that  the  curve  would  cause  the  freight  to 
tumble  over;  and  that  the  boy's  mother  had  asked  defendant's  agent 
not  to  let  him  ride,— it  does  not  state  a  cause  of  action,  as  the  boy  . 
was  a  trespasser. 

Exceptions. 

Where  an  exception  does  not  state  the  point  of  law  involved,  but 
simply  refers  to  certain  articles  of  the  complain ti  without  setting- 
out  in  what  manner  the  circuit  court  erred  in  construing  them,  it 
will  be  overruled. 

Gary,  A.  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court  of  Hudson  county ; 
Barnwell,  Special  Judge. 

Action  by  Susan  T.  Elkins,  administratrix  of  Marion  Varn,. 
against  the  South  Carolina  &  Georgia  Railroad  Company. 
From  a  judgment  sustaining  a  demurrer,  plaintiff  appeals. 
Affirmed. 

Davis  &  Best  and  R.  C.  Holman,  for  appellant. 
Joseph  W.  Barnwell  and  B.  L.  Abney,   for  appellee. 

POPE,  J.  The  sole  question  presented  by  this  appeal  is, 
was  the  demurrer  to  the  amended  complaint  herein  properly 
sustained  by  the  circuit  judge?  The  amended  complaint  was 
as  follows  (omitting  the  caption  and  allegations  as  to  incor- 
poration) : 

"(i)  That  on  the  i8th  day  of  April,  A.  D.  1899,  Marion 
Varn,  an  infant  under  the  age  of  twenty-one  years,  was  killed 
on  board  of  one  of  the  cars  of  the  defendant  company  under 
circumstances  which  will  hereinafter  be  set  forth. 

**(2)  That  thereafter,  to  wit,  on  the  ist  day  of  June,  the 
plaintiff  was  duly  appointed  the  administratrix  of  the  estate 
of  the  said  Marion  Varn,  deceased,  and  is  now  such  admin- 
istratrix. 

"(3)  That  the  plaintiff's  intestate,  at  the  time  of  his  death 
left  no  wife  or  children  or  father  surviving  him,  but  left  a 
mother,  the  plaintiff  herein,  who  after  the  death  of  intestate's 
father  intermarried  with  one  Elkins,  and  this^  action  is 
brought  by  and  in  the  name  of  said  administratrix  for  her 
benefit  as  mother  of  said  intestate." 

The  plaintiff  further  alleges : 

"(4)  That  the  town  of  Bamberg  is  a  populous  place,  having 
a  large  cotton  mill  situated  near  the  center  of  the  business 
portion  thereof,  with  a  side  railroad  track  running  (owned  and 
controlled  by  the  defendant  above  named)  from  the  main  line 
of  defendant  company's  road  to  said  mill. 

**(5)  That  defendant  company,  in  constructing  their  said 
switch  or  side  track,  constructed  it  in  such  a  negligent  way 
that  upon  the  curve  it  contained  a  slant,  which  slant  was  so 
great  that  loaded  cars  in  passing  over  the  same  would  tilt 
over  to  such  an  extent  that  the  load  therein  contained  would 
not  remain  stationary,  but  was  liable  to  fall  and  endanger  the 
lives  and  limbs  of  those  who  might  happen  to  be  in  said  car. 
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**(6)  That  on  the  i8th  day  of  April,  A.  D.  1899,  the  defend- 
ant company  loaded  a  box  car  on  said  track  near  said  cotton 
mill  with  cross-ties,  for  the  purpose  of  shipment,  and  pulled 
them  out  to  the  main  line,  negligently  and  carelessly  left  the 
said  box-car  door  open,  and  allowed  the  plaintiff's  intestate, 
who  was  a  boy  of  fourteen  years  of  age  and  of  weak  mind,  to 
ride  in  said  car  over  the  said  track  and  play  while  it  was 
in  progress  to  its  main  line. 

'^(7)  That  plaintiff's  intestate  had  been  in  the  habit  of  play- 
ing in  and  riding  in  defendant  company's  cars  from  said  mill, 
where  he  was  working;  with  the  full  knowledge  of  the  officers 
and  servants  in  charge  of  said  train  (their  names  being  un- 
known to  this  plaintiff,  other  than  they  were  the  engineer  and 
conductor  in  charge  of  said  train,  and  while  riding  as  afore- 
said on  the  aforesaid  day,  and  while  passing  over  said  .curve, 
the  car  tilted,  turned,  or  careened  to  one  side,  caused  by  the 
careless  and  unskillful  construction  of  said  side  track  of  its 
said  railroad,  precipitating  said  ties  upon  intestate,  causing 
his  instant  death. 

**(8)  That  the  plaintiff  had  frequently  complained  to  the 
defendant,  and  requested  it  not  to  allow  her  child  (the  intestate 
herein)  to  play  and  ride  in  said  car  on  said  side  track ;  the 
said  defendant  replying,  through  the  conductor  or  brakeman 
in  charge  of  said  train  (this  plaintiff  not  being  able  to  say 
which,  nor  does  she  know  their  names)  that  they  did  not  care 
if  he  (intestate)  did  ride  therein  and  break  his  neck. 

**  (9)  That  the  said  defendant  company  was  negligent  and 
careless  in  leaving  said  car  door  open,  where  children  are 
tempted  to  play  and  hide ;  and  the  plaintiff  further  charges 
that  at  the  time  of  the  death  of  the  intestate  the  defendant 
company  allowed  him  to  ride  in  said  car  over  said  dan- 
gerous track,  and  the  conductor,  brakeman,  and  engineer  in 
charge  of  said  train  (their  names  being  unknown  to  the  plain- 
tiff) had  full  knowledge  of  the  intestate's  presence  in  said  car; 
they  pulled  said  train  over  said  dangerous  track,  precipitating 
the  cross-ties  on  the  intestate  as  aforesaid. 

**(  10)  That  the  plaintiff's  intestate  was  earning  from  fifty 
cents  to  one  dollar  per  day,  and  by  reason  of  his  death  plain- 
tiff had  been  greatly  damaged,  and  by  reason  of  all  the  facts 
herein  set  forth  she  has  been  damaged  ten  thousand  dollars." 

The  defendant's  demurrer  was  on  these  grounds:  **That 
the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

'*(i)  Because  there  is  no  sufficient  allegation  of  negligence 
on  the  part  of  the  South  Carolina  &  Georgia  Railroad  Com- 
pany: (a)  In  that  the  complaint  only  alleges  that  the  track 
mentioned  in  the  complaint  was  liable  to  endanger  the  lives 
of  persons  riding  in  loaded  cars,  which  are  not  intended  for 
the  carriage  of  passengers,  (b)  That  it  is  not  the  duty  of  a 
railroad  company  to  keep  its  cars  closed  while  in  motion  over 
its  track,  under  the  circumstances  alleged  in  the  complaint. 
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(c)  In  that  plaintiff's  intestate  was  a  trespasser  on  the  car 
of  defendant,  and  it  is  not  the  duty  of  the  railroad  company 
to  guard  against  trespassers  upon  its  cars,  (d)  In  that  neither 
the  conductor  nor  the  engineer  is  alleged  to  have  had  authority 
to  permit  said  intestate  to  ride  in  said  car,  and  they  are  not 
presumed  to  have  such  authority.  In  that  it  was  not  the  duty 
of  the  defendant  to  guard  its  freight  cars  or  trains  from  per- 
sons playing  thereon,  (f)  In  that  the  complaint,  so  far  from 
alleging  that  the  defendant  permitted  the  intestate  to  ride  in 
the  said  car,  alleges,  in  effect,  that  the  plaintiff  was  warned 
that  the  intestate  was  riding  thereon  at  his  own  risk. 

"(2)  Because  the  facts  as  stated  in  the  complaint  show  that 
the  plaintiff's  intestate  was  guilty  of  negligence  in  riding  in 
the  loaded  freight  car  of  defendant,  which  negligence  was  a 
proximate  cause  of  the  injury,  concurring  with  negligence  of 
defendant. ' ' 

As  before  remarked,  the  circuit  judge  sustained  the  demurrer 
and  passed  an  order  dismissing  the  complaint.  From  this 
judgment  the.  plaintiff  has  appealed  upon  the  following 
grounds : 

**(i)  Because  his  honor  erred  in  sustaining  the  demurrer 
and  dismissing  the  complaint,  it  appearing  on  the  face  thereof 
that  the  plaintiff's  intestate  *was  a  boy  of  fourteen  years  of 
age  and  of  weak  mind,'  and  was  allowed  'to  ride  in  said  car 
over  said  track  while  it  was  in  progress  to  its  main  line.' 

'*(2)  That  the  complaint  alleges  *that  the  plaintiff's  intestate 
had  been  in  the  habit  of  playing  in  and  riding  in  defendant 
•company's  cars  with  full  knowledge  of  the  officers  and  serv- 
ants in  charge  of  said  train' ;  and  it  is  respectfully  submitted 
that  this  fact,  coupled  with  the  allegation  contained  in 
the  eighth  paragraph  of  the  complaint,  in  which  it  is  alleged 
that  the  plaintiff  had  warned  the  defendant  against  allowing 
her  intestate  to  ride  on  said  car,  alleges  negligence  in  the 
defendant  company,  and  his  honor  erred  in  not  so  holding. 

**(3)  It  is  admitted  by  the  demurrer  that  the  car  upon  which 
plaintiff's  intestate  was  killed  was  a  place  where  children 
were  tempted  to  play  and  ride,  and,  coupled  with  the  further 
allegation  that  the  track  over  which  said  car  was  drawn  was 
dangerous,  shows  negligence  in  the  defendant,  and  his  honor 
«rred  in  not  so  holding. 

**(4)  That  his  honor  erred  in  dismissing  the  complaint, 
when  it  appears  upon  the  face  thereof  that  the  intestate  was 
riding  on  said  train  with  full  knowledge  of  defendant's  serv- 
ants in  charge  thereof,  and  impliedly  by  their  consent. 

"(5)  That  the  allegation  of  the  eighth  paragraph  of  the 
complaint,  *that  the  plaintiff  had  frequently  complained  to 
defendant,  and  requested  it  not  to  allow  her  child  to  play  and 
ride  in  said  car  on  said  track,'  and  the  answer  of  defendant's 
servants  *that  they  did  not  care  if  he  (intestate)  did  ride 
therein  and  break  his  neck, '  shows  a  wanton  and  reckless  dis- 
regard of  the  safety  of  the  said  intestate,   who  was  riding  in 
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said  car  by  the  implied  consent  of  the  defendant,  all  of  which» 
it  is  respectfully  submitted,  shows  negligence,  and  his  honor 
erred  in  dismissing  the  complaint. 

*'(6)  That  the  allegations  of  fact  contained  in  the  sixth  to 
the  ninth  paragraphs  of  the  complaint,  inclusive,  show  neg- 
ligence, and  his  honor  erred  in  not  so  holding/' 

We  have  given  the  matter  of  this  appeal  serious  reflection. 
The  difficulties  which  confront  us  are  that  by  the  terms  of 
the  complaint,   viewed  under  our  decisions,   the  plaintiff's 
intestate  was  over  14  years  qf  age,  at  which  age,  under  the 
common  law,  'which   has  been  adopted  by  this  state,  he  was 
capax  doli.     State  v.  Toney,    15   S.  C.  409;  4  Bl.   Comm.  24. 
It  is  true,  there  is  an  allegation  of  the  complaint  that  he  was. 
of  weak  mind,  but  it  also  alleges  that  the  intestate  was  an  em- 
ployee of  the  cotton   mill  in  Bamberg,  S.  C,   earning  from 
50  cents  to  a  dollar  per  day.     Under  such  circumstances,  the 
circuit  judge,  in  construing  the  complaint  as  to  its  allegations 
of  fact,  must  have  determined  that  the   presumption  flowing 
from  the  age  of  14  years  must  be   heeded;     In  addition,  the 
young  man  was  a  trespasser  upon  the  railroad's  property.     It 
is    evident  from  the  allegations  of  the  complaint  that  the 
plaintiff  seeks  to  neutralize  the  force  of  this  matter  by  the 
allegation  that  this  was.  done  with  the  knowledge  and  ac- 
quiescence of  the  defendant's  servants,  the  conductor,  the 
engineer,  and  brakeman.     But  she  failed  to  note  the  distinc- 
tion betwixt  such  knowledge  or  acquiescence  of  such  railroad 
employees  on  a  train  not  intended  or  used  by  the  defendant 
to  transport  passengers  for  hire,  and  one  intended   and   used 
merely  to  shift  cars  from  a  side  track  to  the   main   line, 
where  no  element  of  passengers  could   possibly  enter.     This, 
matter  of  the  defendant's  responsibility  to  minors  and  adults 
— also,  for  that  matter,  for  injuries  received  by  them   while 
trespassing  upon  the  freight  trains  of  defendant,  and  on  its 
track  and  on  its  engines — has  been  fixed  by  our  decisions: 
Burns  v.   Railway,   63   S.    C.  46,  40  S.  E.  1018;  Smalley  v. 
Same,  57  S.  C.  243,   35    S.  E.  489;  Darwin  v.   Railroad   Co., 
23  S.  C.  531,  55  Am.  Rep.   32.     In  Burns  v.  Railway,  supra, 
a  lad,  who  was  employed  to  carry  meals  from  a  boarding  house^ 
to  the  conductor  and  engineer,  on  reaching  the  train  of  the 
defendant  in  that  case,   which   train  was  employed  to  haul 
lumber  and  other  material  to  a  bridge  which  was  being  con- 
structed, was  allowed  by  such  employees  to  ride  in  the  cab  of 
that  train.     When  such  train   was   anchored  on  the   bridge, 
another  train  of  defendant  collided  with  the  material  train  and 
injured  the  lad.     In  action  brought  to  recover  damages,  this: 
court  held:     ** It  will  be  observed  that  all   the   exceptions  are 
intended  to  show  that  the  circuit  judge  committed  reversible 
error  in  sustaining  the  demurrer,  whose  sole  purpose  was  to- 
show  that  the  complaint  failed  to  state  facts  sufficient  to   sus- 
tain a  cause  of  actiop   against  the  defendant.     It    must  be 
borne  in  mind  that  the  complaint  does  not  allege  that  the- 
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plaintiff *s  injuries,  received  by  him  while  in  the  cab  of  defend- 
ant, were  the  result  of  wantonness  or  willfulness  on  the  part 
of  the  defendant  to  him.  It  appears  there  was  no  contractual 
relation  existing  between  him  (the  plaintiff)  and  defendant. 
The  plaintiff  was  not  an  employee  of  the  defendant.  He  was 
not  a  passenger  for  hire  on  the  defendant's  train.  In  addi- 
tion to  this,  it  is. not  alleged  that  the  defendant  used  this  train 
upon  which  plaintiff  rode  for  any  other  purpose  than  to  carry 
material  to  its  new  bridge  over  the  South  Tiger  river,  and  to 
hoist  and  lower  the  said  material  in  its  place  in  its  construc- 
tion of  its  said  bridge.  Nor  does  it  appear  in  the  complaint 
that  the  conductor  and  engineer  of  said  material  train  were 
allowed  or  authorized  by  the  defendant  railroad  company  to 
allow  any  one  of  the  general  public  to  ride  upon  said  train. 
Indeed,  the  allegations  of  the  complaint  determined  that  the 
plaintiff  well  knew  the  object  and  character  of  defendant  as 
to  said  material  train.  What  relation,  we  ask  just  here,  did 
this  plaintiff  sustain  to  the  defendant,  if  he  occupied  its  cab 
attached  to  its  material  train  when  he  went  into  its  cab  by 
permission  of  the  conductor  and  engineer  of  said  material 
train,  without  the  permission  or  authority  of  said  agents  to  so 
invite  the  plaintiff  into  defendant's  said  cab?  He  was  a  tres- 
passer. It  is  true,  he  could  say  in  defense  of  such  trespass 
that  the  same  was  with  knowledge  of  defendant's  agents.  But 
when,  as  such  trespasser,  the  plaintiff  seeks  to  hold  the 
defendant  to  answer  in  damages  for  any  injuries  received  by 
him  while  occupying  the  cab  attached  to  the  defendant's  said 
material  train,  he  must  stand  or  fall  upon  the  question  of  the 
conductor's  or  engineer's  power  and  authority  to  allow  him 
to  so  occupy  said  cab.  Was  the  power  to  allow  the  plaintiff 
to  so  ride  within  the  agency  existing  between  the  conductor 
and  engineer,  on  the  one  side,  and  the  defendant  railway,  on 
the  other  side.?  There  is  no  allegation  in  the  complaint  show- 
ing that  any  such  agency  existed.  On  the  contrary,  by  its 
allegations  the  complaint,  when  strictly  construed,  denied 
such  agency.  Then,  if  plaintiff  was  a  trespasser  upon  the 
defendant's  railway  train,  the  only  duty  the  defendant  owed 
him  was  not  to  wantonly  or  willfully  injure  him.  This 
doctrine  of  our  law  is  well  established,  for  in  the  case  of 
Darwin  v.  Railroad  Co.,  23  S.  C.  540,  55  Am.  Rep.  32,  it  is 
said:  *  But  to  a  trespasser  the  company  owes  no  such  duty. 
The  company  is  not  bound  to  assume,  or  even  expect,  that 
trespassers  will  intrude  themselves  into  dangerous  places  upon 
their  trains,  and  is  therefore  under  no  obligations  to  provide 
for  their  safety  by  warning  them  of  the  danger  of  their  unlaw- 
ful and  reckless  acts. '  And  also  in  the  case  of  Smalley  v.  Rail- 
way Co.,  57  S.  C.  251,  35  S.  E.  492,  the  same  doctrine  is 
upheld.  Any  other  doctrine,  it  seems  to  us,  would  impose  an 
unnatural  care  and  responsibility  upon  railroads.  They  are 
organized  for  wise  purposes,  and  should  respond  to  the  duty 
they  owe  the  public;  but  to  impose  upon  them  the  burden  of 
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a  quasi  guardianship  of  all  infant  trespassers  who  ride  in  cabs, 
or  other  cars  not  intended  for  passengers  to  occupy,  is  extend- 
ing the  rule  too  far. ' '  Those  views  are  supported  by  the 
decisions  of  many  other  courts.  Flower  v.  Railroad  Co.,  69 
Pa.  210,  8  Am.  Rep.  251;  Eaton  v.  Railroad  Co.,  57  N.  Y. 
382,  15  Am.  Rep.  513;  Everhart  v.  Railroad  Co.,  78  Ind.  292, 
41  Am.  Rep.  567,  4  Am.  &  Eng.  R.  Cas.  292;  Railroad  Co. 
V.  Harrison,  48  Miss.  112,  12  Am.  Rep.  356, — all  of  which  are 
cited  in  the  Darwin  Case,  supra.  In  Darwin  v.  Railroad  Co., 
supra,  the  court  held :  **From  these  cases  it  will  be  seen 
that  the  fact  that  it  was  known  to  the  conductor  or  other 
officers  in  charge  of  a  train  that  the  person  injured  had,  by 
his  own  recklessness,  placed  himself  in  a  dangerous  position, 
does  not  affect  the  question,  and  that  such  fact  cannot  have 
the  effect  of  overcoming  the  defense  of  contributory  negli- 
gence.'* It  may  be  said  that  this  last  citation  from  the  Dar- 
win Case  related  to  the  defense  of  contributory  negligence 
upon  the  trial  upon  its  merits,  and  not  upon  demurrer.  But 
in  Jarrell  v.  Railway  Co.,  58  S.  C.  495,  36  S.  E.  910,  Mr. 
Justice  Jones,  as  the  organ  of  the  court,  declared:  **We 
may  also  say  that,  while  contributory  negligence  is  ordinarily 
a  matter  of  defense,  yet,  if  the  complaint  shows  contributory 
negligence  by  the  plaintiff,  that  would  render  the  complaint 
demurrable  for  insufficiency,  since  it  contained  allegations 
that  would  defeat  the  cause  of  action  alleged,  or  prevent  a 
recovery  thereon. ' '  The  expression  of  these  views  disposes 
of  this  appeal;  still  we  will  pass  upon  the  grounds  of  appeal 
themselves : 

Sixth.  This  ground  of  appeal  cannot  be  considered,  under 
the  well-established  rule  of  this  court  that  each  exception,  by 
its  own  terms,  must  contain  the  point  of  law  involved.  Here 
there  is  a  reference  to  the  6th,  7th,  8th,  and  9th  articles  of 
the  complaint,  without  any  effort  to  set  out  in  the  exception 
any  view  or  views,  or  what  view  or  views,  presented  by  such 
articles,  the  circuit  judge  erred  in  construing.  This  excep- 
tion is  overruled. 

First.  While  it  did  appear  on  the  face  of  the  complaint  that 
the  intestate  was  14  years  of  age  and  of  weak  mind,  it  also 
appeared  there  that  he  was  employed  in  a  cotton  mill, 
where  he  earned  from  50  cents  to  $1  a  day;  and  also, 
while  there  was  an  allegation  that  the  intestate  was  allowed  to 
ride  on  said  train  on  the  side  track  from  the  mill  to  the  main 
line  of  the  railroad,  it  also  appeared  that  such  train  was  used 
to  switch  cars  to  the  main  line,  and  such  cars  were  freight, 
and  never  passenger,  cars.  This  exception  cannot  be  sus- 
tained, for  the  reason  that  in  the  complaint  it  does  not  appear 
that  the  employees  who  allowed  the  intestate  to  ride  had  any 
power  to  so  allow  the  intestate  to  ride  thereon.  This  excep- 
tion is  overruled. 

Second.  Stress  seems  to  be  laid  upon  the  allegation  that 
the  plaintiff  warned  the  engineer  and  conductor  against  allow- 
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ing  her  son,  the  intestate,  to  ride  on  and  play  in  their  cars. 
Has  a  parent  of  a  boy  just  beyond  the  age  of  14  years  tlq 
power  to  control  her  son?  Has  it  got  to  that  condition,  ii^ 
the  matter  of  discipline,  that  parents  must  beg  and  beseecl\ 
others  to  do  their  duty  for  them?  Stress  is  laid,  also,  upoi:\ 
the  reply  of  the  railway  employees,  **He  may  ride  and  break 
his  neck,  for  all  we  care.  * '  This  was  nothing  more  than  an 
indignant  method  of  putting  a  stop  to  this  mother  upbraiding 
them  for  her  own  folly;  virtually  telling  her,  **We  haye  not 
the  time  to  be  following  your  fourteen  year  old  son  and  keep-, 
ing  him  out  of  mischief. "  This  case  shows  that  there  is  a 
desire  on  the  part  of  some  living  parents  to  convert  railways 
into  guardians  of  their  children.  The  law  should  end  such 
trifling.  But  suppose  this  plaintiff  did  warn  these  em- 
ployees of  the  defendant  not  to  allow  her  son  to  ride  on  a 
freight  car  on  the  side  track  in  question;  how  is  the  defend- 
ant responsible  therefor?  It  has  nothing  to  do  with  tres-. 
passers  stealing  rides  on  its  freight  cars,  except  it  is  allege^ 
that  the  injury  was  wrought  by  the  defendant  to  the  intestate 
willfully  and  purposely,  '*or,  we  may  add,  where  it  was  fh^ 
result  of  such  gross  negligence  as  would  imply  wantonness  o^r 
recklessness/'     This  exception  is  overruled. 

Third.  Now,  it  seems  to  us  that  it  has  come  to  a  wonderful 
state  of  things,  when  the  mother  of  trespassing  intestate  can 
complain  that  a  railroad  must  so  construct  its  side  track,  over 
which  its  freight  cars  are  passed  on  to  the  main  line,  as  to 
avoid  all  possible  danger  to  such  trespasser.  There  is  no 
such  law.  Persons  whose  freight  is  loaded  on  cars,  when 
goods  are  injured,  or  passengers  on  a  passenger  car  which 
may  run  on  such  a  side  track,  and  injuries  are  produced 
thereby,  can  properly  complain,  but  not  trespassers  who  may 
place  themselves  on  either  of  such  trains,  respectively.  This 
exception  is  overruled. 

Fourth.  Agents  can  bind  by  their  conduct  in  the  service  of 
a  principal  only  within  the  scope  of  their  agency.  There  is 
no  allegation  in  this  complaint  that  the  principal  delegated 
any  such  power  to  these,  their  agents.  This  exception  is 
overruled. 

Fifth.  We  have  explained  what  is  the  natural  and  proper 
inference  to  be  drawn  from  the  language  imputed  to  defend- 
ant's servants  by  the  allegations  of  the  complaint.  Such 
language  as  used  by  the  conductor  or  engineer  was  the 
petulant  expression  of  annoyance  felt  by  them  at  having  the 
responsibility  for  this  young  man  thrust  upon  them  by  his 
natural  guardian.  There  is  no  suggestion  that  the  defendant 
itself  had  anything  to  do  with  this  trespasser.  The  exception 
is  overruled. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be,  and  it  is  hereby,  affirmed. 

JONES,  J.,  concurs  in  the  result.     GARY,  A.  J.,  dissents. 
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{Supreme  Court  of  Georgia^  Dec,  lo,  /go^.) 
[43  S.  E.  Rep.  39.] 

Accident  on  Track — Licensees — Degree  of  Care.* 

Where  a  number  of  persona  habitually,  with  the  knowledge  and 
without  the  disapproval  of  a  railroad  company,  use  a  private  pas- 
sageway for  the  purpose  of  crossing  the  tracks  of  the  company  at  a 
given  point,  the  employees  of  the  company  in  charge  of  one  of  its 
trains,  who  are  aware  of  this  custom,  are  bound,  on  a  given  occasion, 
to  anticipate  that  persons  may  be  upon  the  track  at  this  point;  and 
they  are  under  a  duty  to  take  such  precautions  to  prevent  injury  to 
such  persons  as  would  meet  the  requirements  of  ordinary  care  and 
diligence. 

Same — Same — Same — Crossings. 

The  rule  above  stated  is  more  especially  applicable  where  the  cross- 
ing is  at  a  populous  locality  within  an  incorporated  city. 
Same — Contributory  Negligence. 

In  view  of  the  allegations  of  the  petition,  it  was  a  question  for  the 
jury  to  determine  whether  the  deceased  could,  by  the  exercise  of  or- 
dinary care,  have' avoided  the  consequences  of  the  defendant's  negli- 
gence after  the  same  was  existing,  and  was  either  apparent,  or  the 
circumstances  were  such  as  to  cause  a  reasonable  person  to  apprehend 
its  existence. 

Question  for  Jury. 

The  allegations  of  the  petition  made  a  case  for  submission  to  a 
jury,  and  the  court  erred  in  dismissing  the  same  on  demurrer. 

(Syllabus  by  the  Court.) 

'Error  from  city  court  of  Griffin ;  E.  W.  Hammond.  Judge, 

Action  by  E.  A.  Bullard  against  the  Southern  Railway 
Company.  Judgment  for  defendant,  and  plaintiff  brings  error. 
Reversed.  * 

Marcus  W.  Beck  and  Chas.  R.  Gwyn,  for  plaintiff  in  error. 
Battle  &  Little  and  Searcy  &  Boyd,  for  defendant  in  error. 

COBB,  J.  Emma  A.  Bullard  brought  suit  against  the 
Southern  Railway  Company,  making  in  her  petition  sub- 
stantially the  following  allegations :  Petitioner  is  the  mother 
of  Jessie  Bullard,  who  was  killed  by  the  running  of  a  passenger 
train  of  the  defendant  within  the  corporate  limits  of  the  city 
of  Griffin,  Ga.,  on  the  nth  day  of  September,  1900.  Plaintiff 
was  largely  dependent  upon  the  labor  of  the  deceased  for  a 
support,  she  contributing  a  stated  sum  per  month  for  such 
support.  The  deceased  was  killed  by  being  struck  by  an 
engine,  and  the  train  to  which  the  engine  was  attached  was 
being  run  at  a  high  and  negligent  rate  of  speed,  to  wit,  from 
35  to  40  miles  per  hour.  The  killing  occurred  within  250 
yards  of  where  a  street  of  the  city  crossed  the  track  east  or 
southeast,  and  no  signal  was  given  of  the  approach  of  the 
train,  either  by  the  ringing  of  a  bell  or  the  blowing  of  the 
whistle.     The   engine  was  being  run  through  a  populous   and 

*As  to  the  care  due  licensees  on  track,  see  foot-note  appended  to 
Cleveland,  A.  A  C.  Ry.  Co.  v.  Workman  (Ohio),  4  R.  R.  R.  551,  27 
Am.  &  Eng.  R.  Cas.,  N.  S.,  551. 
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thickly  settled  section  of  the  city  of  Griffin  at  a  time  when 
and  place  where  people  from  the  different  cotton  mills  were 
continually  passing  from  their  work  in  the  mills  to  their 
homes,  and  the  killing  occurred  upon  a  crossing  constantly 
used  by  the  public  in  crossing  the  railroad  at  that  point, 
which  facts  were  known  to  the  employees  of  the  defendant  in 
charge  of  the  train.  Notwithstanding  these  facts,  the  train 
was  run  at  such  a  high  and  reckless  rate  of  speed  as  to  make 
it  gross  negligence  on  the  part  of  the  defendant;  and,  in  addi- 
tion to  this,  if  the  employees  of  the  train  had  been  upon  the 
lookout,  they  could  have  seen  the  deceased,  and  several  com- 
panions who  were  with  her,  as  they  entered  upon  the  track, 
for  at  least  500  yards,  and,  having  passed  the  blow  post  for 
the  crossing,  it  was  the  duty  of  the  defendant  to  check  the 
speed  of  the  train,  the  killing  occurring  at  least  1 50  yards 
south  or  southeast  of  the  blow  post,  and  near  the  crossing; 
and  had  this  been  done,  and  the  approach  of  the  train  been 
signaled,  the  deceased  would  have  been  warned  of  the 
approach  of  the  train  in  time  to  have  avoided  the  injury, 
but,  instead  of  doing  this,  the  employees  of  the  train  ran  it 
at  a  rate  of  speed,  which,  in  view  of  the  place  where  the  kill- 
ing occurred,  amounted  to  wantonness,  the  train  being  behind 
time.  The  deceased  was  killed  at  a  crossing  which  was  used 
by  the  public  daily  for  crossing  the  railroad  at  that  point. 
She  and  her  companions  believed  the  train  had  passed,  it 
being  later  than  the  schedule  time  by  about  30  minutes,  and 
they  were  not  expecting  a  train  from  that  direction ;  their 
backs  being  turned  in  the  direction  of  the  approaching  train. 
The  deceased  was  in  the  exercise  of  all  due  care  and  caution, 
and  was  killed  without  fault  or  negligence  on  her  part.  She 
could  not  have  avoided  the  negligence  of  the  defendant  by  the 
use  of  ordinary  care,  the  train  approaching  so  rapidly  without 
warning,  and  giving  only  one  or  two  short  whistles  of  the 
engine  when  within  a  few  feet  of  her,  but  not  in  sufficient  time 
for  her  to  get  off,  or  out  of  the  way  of  the  engine.  Defendant 
was  negligent  and  lacking  in  ordinary  care  in  running  its 
train  at  such  a  high  rate  of  speed  at  the  time  and  place 
stated,  and  negligent  in  not  giving  any  signal  of  its  approach 
and  in  not  keeping  a  lookout,  or,  if  the  engineer  was  on  the 
lookout,  in  not  giving  sufficient  warning  of  the  approach  of 
the  train,  and  also  negligent  in  not  slacking  its  speed  at  the 
blow  post  and  continuing  to  slacken  as  the  train  approached 
the  crossing,  and  in  not  tolling  the  bell  and  blowing  the 
whistle  at  the  blow  post,  and  continuing  until  the  train 
reached  the  crossing,  and  in  being  behind  schedule  time.  The 
petition  was  amended  by  alleging  that  at  a  point  about  10  or 
15  yards  beyond  and  outside  the  city  limits,  near  the  track,  and 
some  1 50  yards  from  where  the  deceased  was  killed,  was  a 
blow  post,  at  which  the  whistle  of  defendant's  locomotive 
should  have  been  blown,  and  at  which  the  speed  of  the  train 
should  have  begun  to  slacken,  but  defendant's  servants  at  this 
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blow  post  neither  blew  the  whistle,  nor  began  to  slacken  the* 
speed  of  the  train.  The  petition  was  further  amended  by 
alleging  that  at  the  time  deceased  was  killed  she  and  her  com- 
panions were  expecting  a  north-bound  train  on  the  tracks  of 
the  Central  of  Georgia  Railroad  Company,  which  train  was: 
about  due;  the  tracks  of  the  Central  of  Georgia  Railroad 
Company  being  within  a  few  feet  of  the  defendant's  track  at 
the  point  where  deceased  was  killed. 

The  defendant  demurred  to  the  petition  on  the  following 
grounds:  Because  the  petition  sets  forth  no  cause  of  action. 
It  is  apparent  from  the  allegations  of  the  petition  that  the 
deceased  could,  by  the  exercise  of  ordinary  care,  have  avoided 
the  accident.  The  death  of  the  deceased  was  attributable- 
solely  to  her  own  negligence  and  want  of  care,  it  appearing 
that  she  was  killed  at  a  place  where  the  train  could  have  been* 
seen  for  a  distance  of  500  yards  or  more.  The  accident  occur- 
ring at  a  place  250  yards  distant  from  a  public  crossing,  the 
defendant  was  under  no  duty  to  the  deceased,  she  being  a 
trespasser  and  a  wrongdoer,  until  she  was  actually  seen  by  the 
engineer  in  charge  of  the  train,  or  until  her  danger  was 
apparent.  The  demurrer  was  sustained  and  the  petition  dis- 
missed, and  to  this  the  plaintiff  excepted. 

The  foregoing  demurrer  is  general  in  its  character,  and  in- 
volves only  the  question  whether  the  petition  set  forth  a  cause 
of  action,  and  the  determination  of  this  question  depends  upon 
whether  the  defendant  has  violated  any  duty  which  it  owed  the 
deceased  at  the  time  when  and  the  place  where  she  was  killed. 
It  is  of  but  little  consequence,  under  the  allegations  of  the 
petition,  whether  the  deceased  was  to  be  classed  as  a  licensee 
or  a  trespasser  on  the  company's  tracks  at  the  place  where- 
she  was  killed.  The  authorities  differ  widely  both  as  to  when 
a  person  is  to  be  treated  as  a  licensee,  and  as  to  the  duty 
which  the  railroad  company  owes  to  such  a  person.  The 
rule,  however,  seems  to  be  very  generally  recognized  that  a 
person  is  not  a  licensee  unless  he  has  permission,  either  ex- 
press or  implied,  from  the  company,  to  use  the  property  of 
the  company.  As  to  whether  permission  will  be  implied  from 
the  mere  habitual  use  of  the  property  without  objection,  the 
authorities  do  not  seem  to  be  agreed.  We  do  not  find  it  nec- 
essary in  this  case  to  solve  any  of  these  mooted  questions,  but 
interesting  and  exhaustive  discussions  and  citations  bearing^ 
on  the  questions  will  be  found  in  3  Elliott,  R.  R.  §§  1154^ 
1248-125 1 ;  6  Rap.  &  M.  Ry.  Dig.  265;  2  Shear.  &  R.  Neg. 
(5th  Ed.)  §  480,  pp.  841,  842,  notes.  But  let  it  be  con- 
ceded, for  the  purpose  of  this  discussion,  that  the  deceased 
was  a  trespasser,  what  was  the  measure  of  the  defendant's 
duty  to  her.?  Expressions  will  be  found  in  many  of  the  cases 
to  the  effect  that  the  only  duty  which  a  railroad  company 
owes  to  a  trespasser  is  not  to  injure  him  wantonly  or  willfully 
after  his  presence  in  a  position  of  peril  has  been  discovered. 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S        609 

Bullard  v.  Southern  Rj.  Co 

That  this  statement  of  the  defendant's  duty  is  entirely  too 
broad,  and  not  applicable  to  all  cases  and  under  all  circum- 
stances, was  pointed  out  by  Mr.  Justice  Fish  in  Crawford  v. 
Railroad  Co.,  io6  Ga.  870,  33  S.  E.  826,  16  Am.  &  Eng.  R. 
Cas.  829,  and  more  recently  by  the  writer  in.Ashworth  v. 
Railroad  Co.,  116  Ga.  635,  43  S.  E.  36,  where  a  full  discussion 
of  the  subject  will  be  found.  It  was  there  held,  in  substance, 
that  where  persons,  though  trespassers,  habitually  use  the 
property  of  a  railroad  company  with  the  knowledge  and  with- 
out the  disapproval  of  its  employees  having  such  property  in 
charge,  the  railroad  company  is  bound  to  anticipate  that  such 
use  of  the  property  will  continue,  and  will  not  be  heard  to  say, 
after  injury,  has  been  inflicted  upon  one  of  such  trespassers, 
that  it  did  not  know  of  his  presence  upon  the  property.  The 
rule  applicable  to  such  a  case  as  the  one  now  being  dealt  with 
is  thus  stated  by  Hon.  John  L.  Hopkins  in  his  admirable 
work  on  the  Law  of  Personal  Injuries  of  force  in  this  state: 
**  Where  no  permission  is  given,  but  there  is  a  habit  on  the 
part  of  individuals  or  the  public  of  traveling  over  the  track 
on  foot,  and  nothing  is  done  to  prevent  it,  that  does  not 
modify  or  change  the  legal  rights  or  obligations  of  either  the 
public  or  the  company.  By  such  use  the  public  are  not 
tacitly  licensed  to  go  upon  the  track,  and  the  consent  of  the 
company  to  the  use  is  not  implied ;  but  the  fact  that  they  do 
go  there  enters  into  the  situation  as  it  is  known  to  the  com- 
pany, and  affects  the  caution  and  amount  of  care  required  in 
running  trains.'*  Hopk.  Pers.  Inj.  §  87,  p.  142.  We  do  not 
think  any  decision  of  this  court  can  be  found  where  it  was 
held  that  where  a  person  habitually  used  a  passageway  across 
the  tracks  of  a  railroad  company  at  a  particular  point,  with 
the  knowledge  and  without  the  disapproval  of  the  company, 
it  was  under  no  higher  duty  to  him  than  simply  not  to  injure 
him  willfully  after  his  presence  on  the  track  was  discovered. 
On  the  contrary,  exactly  the  opposite  rule  has  been  applied 
in  a  case  where  the  trespasser  was  using  the  tracks  of  the 
company  longitudinally  at  a  place  where  the  public  were  in 
the  habit  of  passing  along  the  tracks.  That  case  was  Railroad 
Co.  V.  Meigs,  7  Ga.  864,  and  it  was  there  said:  **There  was 
no  error  in  admitting  the  testimony  relating  to  the  habit  of 
the  public  in  walking  on  defendant's  tracks  at  and  near  the 
place  where  this  injury  happened.  While  this  habit,  even  if 
acquiesced  in  by  the  railroad  company,  did  not  prevent  the 
deceased  from  being  a  trespasser,  it  was  a  circumstance  which 
the  jury  might  properly  consider  in  determining  whether  or 
not  the  persons  in  charge  of  the  train  showed  proper  diligence 
at  the  time  the  killing  occurred.  Railroad  engineers  should 
observe  more  caution  in  running  at  places  where  they  know 
persons  are  likely  to  be  on  the  track  than  elsewhere,  even  if 
those  persons  are  trespassers,  and  especially  is  this  true  when 
the  company  has  at  least  tacitly  consented  to  this  otherwise 
unauthorized  use  of  its  property  by  the  public."     See  also, 

6  R  R  R-39 
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in  this  connection,  3   Elliott,    R.  R.  §  1154;  Railway  Co.  v. 
Bond,  114  Ga.  913,  41  S.  E.  70. 

While  the  failure  of  the  defendant  company  to  observe  the 
statutory  requirements  as  to  blowing  the  whistle  and  checking 
the  speed  of  the  train  may  not  have  been,  relatively  to  the 
deceased,  negligence  per  se,  it  was  bound  to  anticipate  the 
presence  of  the  deceased  at  that  particular  place,  and  conse- 
quently was  under  a  duty  to  take  some  steps  to  prevent  injury 
to  her.  It  was  for  the  jury,  and  not  for  the  court,  to  say 
what  was  the  measure  of  its  duty  under  all  the  circumstances 
of  the  case.  If  ordinary  care  would  have  required  that  the 
whistle  be  blown  or  the  bell  tolled,  and  the  speed  of  the  train 
slackened,  then  the  company  would  be  liable  for  its  failure  to 
do  these  things.  Under  the  allegations  of  the  petition,  no 
precautions  whatever  were  taken  to  prevent  the  unfortunate 
casualty  which  resulted  in  the  death  of  the  plaintiff's 
daughter.  In  passing  upon  the  question  as  to  what  rate  of 
speed  and  what  signals  would  have  met  the  requirements  of 
ordinary  care  on  the  part  of  the  defendant  company,  the  jury 
will  also  take  into  consideration  the  fact  that  the  killing 
occurred  in  a  populous  locality  within  the  limits  of  an  incor- 
porated city.  Under  such  circumstances,  a  greater  degree  of 
care  is  necessary  in  passing  over  a  portion  of  the  track  used 
by  the  public  as  a  passageway.  See  Railroad  Co.  v.  Cromer, 
106  Ga.  296,  31  S.  E.  759,  citing  Comer  v.  Shaw,  98  Ga.  543. 
It  will  also  be  for  the  jury  to  say  whether  the  deceased  could 
have  avoided  the  consequences  of  the  defendant's  negligence 
by  the  exercise  of  ordinary  care.  No  such  duty  on  the  part 
of  the  deceased  arose  until  the  negligence  of  the  company  was 
existing,  and  was  either  apparent,  or  the  circumstances  were 
such  that  an  ordinarily  prudent  person  would  have  had  reason 
to  apprehend  its  existence.  Railroad  Co.  v.  Ferguson,  113 
Ga.  708,  39  S.  E.  306,  54  L.  R.  A.  802.  The  allegations  of 
the  present  petition  present  a  stronger  case  than  the  facts  of 
that  just  cited,  where  a  verdict  was  upheld  on  the  theory  that 
the  jury  were  warranted  in  finding,  under  the  operation  of  the 
rule  above  stated,  that  the  plaintiff  could  not  have  avoided  the 
negligence  of  the  company  by  the  exercise  of  ordinary  care. 
It  is  alleged  in  this  case  that  the  train  was  about  30  minutes 
late;  that  the  deceased  and  her  companions  had  reason  to  be- 
lieve that  it  had  already  passed ;  that  they  were  expecting  a 
train  on  another  railroad,  a  few  feet  away,  to  approach  from 
an  opposite  direction;  and  that  the  deceased  could  not  have 
seen  or  heard  the  train  until  it  was  too  late  to  avoid  the 
casualty.  We  do  not  say  that  the  plaintiff  sought  to  recover, 
even  if  these  allegations  be  proved ;  but  it  was  certainly  not 
within  the  power  of  the  court  to  say,  as  matter  of  law,  that 
she  ought  not.  She  made  a  case  which  entitled  her  to  go  to 
a  jury,  and  the  court  erred  in  dismissing  her  petition. 

Judgment  reversed.     All  the    justices  concurring,   except 
LUMPKIN,  P.  J.,  absent. 
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[65  N.  B.  Rep.  508.] 
Mandamus — Pleading.  * 

A  petition  in  mandamus  proceedings  on  the  relation  of  the  trustee 
of  a  designated  township,  which  alleges  that  the  relator  is  the  trustee 
of  the  civil  township  designated,  is  not  defective,  though  the  word 
* 'civil"  might  have  been  omitted. 

Same— Sanf^c — Verification. 

A  petition  in  mandamus  proceedings  on  the  relation  of  a  public 
officer  need  not  be  verified  by  him  in  his  official  capacity,  but  is  suffi- 
cient if  verified  by  him  in  his  individual  capacity ;  Burns'  Rev.  St. 
1901,  i  1183,  authorizing  the  verification  by  any  person  competent  to 
make  an  affidavit. 

Highways— Establishment — Notice. 

Though  Burns'  Rev.  St.  1901,  {  6742,  provides  for  the  giving  of  a 
notice  of  the  proceedings  for  the  establishment  of  a  highway,  either 
by  publication  or  posting  of  the  same  in  public  places  in  the  vicinity 
of  the  proposed  highway,  a  petition  in  mandamus  proceedings  to 
compel  a  railway  company  to  construct  a  highway  crossing  across  its 
right  of  way  lor  a  newly  established  highway,  which  alleges  that 
due  and  legal  notice  of  the  application  for  the  establishment  of  the 
highway  was  given  to  the  railway  company,  is  not  demurrable  for 
uncertainty  for  failing  to  aver  the  method  of  the  giving  of  the  pre- 
scribed notice,  where  the  facts  show  that  the  highway  was  established 
by  the  county  commissioners  at  a  regular  session  in  proceedings  had 
for  that  purpose. 
Same — Same — Petition. 

The  question  of  the  uncertainty  cf  the  petition  could  only  be  raised 
by  a  motion  to  make  it  more  specific. 

Crossings— Duty  of  Railroad  to  Construct. 

Burns'  Rev.  St.  1901,  {  5153,  cl.  5,  providing  that  a  railway  com- 
pany may  construct  its  road  across  a  highway  so  as  not  to  interfere 
with  the  free  use  of  the  same,  and  shall  restore  the  same  to  its  former 
state,  or  place  it  in  such  condition  as  not  to  unnecessarily  impair 
its  usefulness,  imposes  on  a  railway  company  the  duty  not  only  to 
maintain  its  crossings  over  existing  highways  in  a  reasonably  safe 
and  good  condition  for  travel,  but  also  to  maintain  such  crossings 
over  highways  established  after  the  construction  of  the  road. 

Same— Same— Mandamus— Defenses. 

When  a  railway  company  failed  to  present  to  the  board  of  commis- 
sioners for  allowance  in  proceedings  to  establish  a  highway  across  its 
right  of  way  any  claim  fur  damages  arising  out  of  the  location  of 
the  proposed  highway,  a  railway  company  succeeding  to  the  rights, 
franchises,  and  property  of  the  former  company  after  the  making  of 
thefinalorderestablishing  the  highway  and  opening  the  same,  cannot 
show,  in  a  mandamus  proceeding  to  compel  it  to  construct  a  highway 
crossing  over  the  right  of  way,  that  it  will  subject  it  to  considerable 
expense  to  construct  the  crossing;  the  statute  providing  ample  op- 
portunity for  all  persons  affected  by  the  location  of  the  proposed 
highway  to  be  heard  before,  and  have  their  claims  for  damages  ad- 
justed by,  the  board  of  commissioners. 

Same — Compensation— Taking  Property  without  Due  Process  of  Law. 
Though  a  railway  company  had  no  actual  notice  of  the  proceedings 
to  establish  a  highway  over  its  right  of  way,  did  not  appear  therein, 
and  was  awarded  no  damages,  the  refusal  to  award  damages  to  its 
successor,  compelled  to  construct  a  highway  crossing  for  the  highway 
at  considerable  expense,  does  not  deprive  it  of  its  property  without 
due  process  of  law,  in  violation  of  the  fourteenth  amendment  of  the 
federal  constitution. 

Same — Same — Same. 
The  refusal  to  award  damages  is  not  a   taking  of  its  property  for  a 


612         Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

Baltimore,  etc.,  R.  Co.  v.  State 

public    use    without   compensation,    in   violation  of  Const.     *'Bill  of 
Rights,"  i  21. 

Same — Same — Sam^. 

A  contention  that,  because  the  hig-hway  statute  does  not  require 
the  giving  of  actual  notice  of  the  proceedings  to  establish  a  highway 
to  all  persons  affected,  a  railway  company  succeeding  to  the  rights, 
franchises,  and  property  of  another  company  after  the  establishment 
of  a  highway  across  the  latter  company's  right  of  way,  the  latter 
company  having  had  no  actual  notice  of  the  proceedings,  not  appear- 
ing therein,  and  being  awarded  no  damages,  is  deprived  of  its  prop- 
erty without  due  process  of  law  and  without  compensation,  rendering 
the  statute  unconstitutional,  is  without  merit. 

Appeal  from  circuit  court,  Daviess  county;  H.  Q.  Hough- 
ton, Judge. 

Mandamus  by  the  state,  on  the  relation  of  John  W.  Green- 
wood, trustee  of  Washington  township,  Daviess  county, 
against  the  Baltimore  &  Ohio  Southwestern  Railroad  Com- 
pany to  compel  respondent  to  construct  a  highway  crossing 
across  its  right  of  way.  From  a*  judgment  awarding  the 
writ,  respondent  appeals.     Affirmed. 

W.  R.  Gardiner,  C.  G.  Gardiner,  T.  D.  Slimp,  and  Edward 
Barton,  for  appellant. 
Ogdon  &  Inman  and  Hefron  &  Harrington,  for  appellee. 

JORDAN,  J.  The  state,  on  the  relation  of  John  W.  Green- 
wood, trustee  of  Washington  township,  Daviess  county,  Ind., 
prosecuted  this  action  in  the  lower  court  to  secure  a  writ  of 
mandamus  to  compel  appellant  to  put  a  certain  described 
public  highway  at  a  point  where  it  crosses  the  right  of  way 
of  appellant's  railroad  in  a  condition  so  as  to  enable  the  pub- 
lic to  safely  use  the  same  at  the  said  crossing  without  inter- 
ference. A  trial  upon  the  issues  joined  resulted  in  appellee 
being  awarded  a  peremptory  writ  of  mandamus  commanding: 
appellant  to  make  and  put  the  said  highway  at  the  said  cross- 
ing of  appellant's  right  of  way  in  such  a  condition  as  will 
enable  the  public  to  freely  use  the  highway  at  that  point,  and 
so  Is  to  afford  security  to  life  and  property.  The  error«; 
assigned  are  predicated  on  the  decisions  of  the  court  in  over- 
ruling a  demurrer  for  insufficiency  of  facts  to  the  alternative 
writ,  in  overruling  a  motion  to  quash  the  same,  and  in  denying 
a  motion  for  a  hew  trial.  The  facts  as  set  out  in  the  petition 
and  in  the  alternative  writ  appear  to  be  as  follows:  Appel- 
lant owns  and  operates  a  railroad  running  from  Parkersburg, 
W.  Va.,  to  St.  Louis,  Mo.  This  road,  on  its  route,  runs 
through  Washington  township,  Daviess  county,  Ind.  In  the 
year  1898,  and  prior  thereto,  and  at  the  time  the  highway 
herein  involved  was  established  and  laid  out,  this  railroad 
was  owned  and  operated  by  a  railroad  company  known  as  and 
denominated  the  **  Baltimore,  Ohio  &  Southwestern  Railroad 
Company,*'  which,  as  alleged,  was  incorporated  under  the 
laws  of  the  state  of  Indiana.  At  the  September  term,  1898, 
of  the  board  of  commissioners  of  Daviess  county,  Ind.,  pro- 
ceedings before  said  board  appear  to   have  been   properly 
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instituted  for  the  location  and  establishment  of  a  certain  pub- 
lic highway  proposed  to  be  located  through  a  portion  of 
Washington  township  in  said  county,  and  across  and  over  the 
right  of  way  of  said  railroad  company  in  said  Washington 
township.  Notice,  as  prescribed  by  the  highway  statute, 
seems  to  have  been  given  in  respect  to  the  pendency  of  said 
proceedings  before  the  board ;  and  such  steps  appear  to  have 
been  taken  therein  as  resulted  in  the  board  of  commissioners 
at  its  December  term,  1898,  ordering  said  highway  to.  be  estab- 
lished, laid  out,  and 'opened  as  located  by  the  viewers  over 
and  across  the  several  tracts  of  land  mentioned,  including 
appellant's  right  of  way  herein  involved.  After  the  board  of 
commissioners  had  made  the  final  order  establishing  the  high- 
way as  laid  out  and  located,  and  subsequent  to  the  opening  of 
and  putting  the  highway,  by  the  proper  officials,  in  a  condi- 
tion for  travel  thereon,  except  as  to  that  part  thereof  which 
•crosses  the  right  of  way  in  question,  appellant,  by  and 
through  certain  proceedings  had  in  the  federal  court,  and  by 
virtue  of  certain  transfers,  succeeded  to  all  the  rights,  titles, 
franchises,  privileges,  and  property  of  the  above-mentioned 
<;ompany.  At  the  time  of  said  succession  it  had  full  knowl- 
edge of  the  location  and  establishment  of  the  highway  across 
the  right  of  way  of  its  predecessor  at  the  particular  crossing 
in  dispute.  Appellant's  predecessor,  it  appears,  was  made  a 
party  to  said  highway  proceedings,  but  had  no  actual  notice 
of  their  pendency,  and  in  fact  had  no  notice  save  and  except 
the  constructive  notice  provided  for  by  the  statute.  As  to 
which  particular  method  of  giving  the  notice  prescribed  by 
the  statute — whether  by  publication  in  a  newspaper,  or  by 
posting  notices  in  public  places  in  the  vicinity  of  the  proposed 
highway — was  employed,  is  not  clearly  disclosed.  Appellant's 
predecessor,  however,  it  appears,  wholly  failed  to  appear  in 
said  proceedings  and  filed  no  remonstrance,  and  made  no 
claim  therein  for  damages  by  reason  of  the  proposed  highway 
being  located  across  its  right  of  way  at  the  intersection  in 
controversy.  The  relator  is  shown  to  have  been  duly  elected, 
at  the  general  election  held  in  November,  1900,  trustee  of  said 
Washington  township,  and  duly  qualified  as  such  official,  and 
was  so  acting  at  the  time  this  action  was  instituted.  At  the 
time  the  highway  in  dispute  was  established  and  laid  out, 
there  was  a  high  embankment  on  appellant's  right  of  way  at 
the  point  where  it  was  crossed  by  the  highway,  and  this  em- 
bankment was  used  by  appellant's  predecessor  as  a  roadbed 
at  that  point.  The  top  of  this  embankment  was  10  feet  above 
the  level  of  the  highway,  and  above  the  general  level  of  the 
ground  in  the  vicinity  thereof  on  the  north  and  south  of  said 
right  of  way.  This  embankment,  as  maintained  by  the  railroad 
company,  obstructs  the  highway  at  the  point  where  it  and  the 
right  of  way  cross  each  other,  and  prevents  the  highway  from 
being  used  by  the  public  at  said  crossing,  and  so  interferes 
with  travel  thereon  at  said  crossing  as  to  render  the   highway 
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at  that  point  of  no  use  as  a  public  road.  After  the  establish- 
ment and  opening  of  the  highway,  as  heretofore  stated,  it  is 
disclosed  that  appellant,  in  the  year  1900,  further  elevated  this 
embankment  on  its  right  of  way  at  the  point  of  intersection, 
so  as  make  the  height  thereof  at  least  18  feet  above  the  level 
of  the  highway,  by  dumping  or  placing  thereon  large  quantities 
of  earth  and  gravel,  and  said  elevation  was  extended  to  the 
distance  of  100  yards  and  more,  and  serves  to  and  does  wholly 
prevent  the  free  use  of  the  highway  by  the  public  at  said 
crossing.  After  this  embankment  was  f'aised  or  elevated  as 
shown,  it  resulted  in  rendering  the  approaches  of  the  highway 
to  the  railroad  crossing  so  steep  and  high  as  to  wholly  debar  or 
prevent  the  public  from  using  the  road  at  this  railroad  cross- 
ing. By  reason  of  the  condition  in  which  appellant's  railroad 
bias  been  constructed  and  is  maintained  by  it  at  the  point 
where  it  intersects  the  highway,  no  security  is  afforded  for  the 
life  and  property  of  persons  traveling  over  the  highway  at 
said  railroad  crossing.  After  the  establishment  and  opening ' 
of  this  public  road  as  previously  shown,  and  before  the  com- 
mencement of  this  action,  it  appears  that  the  proper  township 
trustee  duly  notified  the  appellant  of  the  condition  of  its  said 
right  of  way  at  the  crossing  of  the  highway,  and  requested 
and  demanded  that  it  proceed  to  put  the  crossing  in  question 
in  such  a  condition  as  would  enable  the  public  to  freely  and 
safely  use  the  highway  at  the  crossing;  with  all  of  which 
demands  appellant  refused  to  comply,  and  still  refuses. 

Appellant's  first  contention  is  that  there  is  no  legal  relator 
shown  in  this  prosecution,  for  the  reason  that  the  trustee 
named  is  described  or  designated  in  the  pleading  as  the  trustee 
of  Washington  civil  township,  instead  of  the  trustee  of  Wash- 
ington township ;  second,  that  the  petition  is  not  shown  to 
have  been  legally  verified,  for  the  reason  that  the  affidavit 
thereto  was  made  by  Greenwood  in  his  individual  capacity, 
instead  of  his  official.  But  the  relator  is  shown  to  be  the 
trustee  of  Washington  township,  and  as  such  he  is  certainly 
appearing  and  acting  herein  as  the  trustee  of  the  civil  town- 
ship, and  not  of  the  school  township.  The  law  recognizes 
that  there  are  two  corporations  within  the  territory  inqluded 
within  Washington  township.  One  is  **  Washington  township 
of  Daviess  county,"  and  the  other  is  ** Washington  school 
township.'*  The  first  is  known  as  the  **civil  township,"  and 
the  other  as  the  ** school  township,"  organized  for  school 
purposes.  This  distinction  is  made  by  the  statutes  pertain- 
ing to  our  common  schools,  and  has  been  repeatedly  recognized 
•by  the  decisions  of  this  court.  Carmichael  v.  Lawrence,  47 
Ind.  554;  Jackson  Tp.  v.  Home  Ins.  Co.  of  Columbus,  Ohio, 
54  Ind.  184;  Wilcoxon  v.  City  of  Bluflton,  153  Ind.  267,  54 
N.  E.  1 10.  While  not  necessarily  required  in  this  case,  never- 
theless it  was  proper  for  the  relator  to  designate  himself  as 
trustee  of  Washington  civil  township  of  Daviess  county,  Ind. 
The  word  **civil"  might  have  been  omitted  without  detri- 
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ment  to  the  petition.  In  respect  to  the  second  contention  it 
may  be  said  that  under  section  1183,  Burns*  Rev.  St.  1901, 
the  affidavit  in  verification  of  the  application  or  petition  for 
the  writ  of  mandate  was  not  required  to  be  made  by  the  re- 
lator in  his  official  capacity.  The  petition  may  be  verified  by 
any  person  competent  to  make  an  affidavit. 

It  is  next  insisted  that  the  petition  and  alternative  writ 
are  uncertain  in  not  specifying  the  character  of  the  notice 
given  in  the  highway  proceedings.  It  is  alleged  in  the  peti- 
tion and  alternative  writ  herein  **that  due  and  legal  notice  of 
the  filing  and  pendency  of  said  petition  and  application  for 
the  location  and  establishment  of  said  highway  and  of  the 
time  and  place  set  for  hearing  the  same  was  duly  given  to 
said  *  *  *  Baltimore  &  Ohio  Southwestern  Railway 
Company,  as  required  by  the  statute  in  such  cases  made  and 
provided."  It  is  insisted  that  this  is  too  uncertain,  for  the 
reason  that  it  is  not  disclosed  thereby  which  method  of  giving 
the  notice  prescribed  by  section  6742,  Burns'  Rev.  St.  1901, 
was  employed, — whether  by  posting  notices  in  three  public 
places  in  the  vicinity  of  the  proposed  highway,  or  by  publica- 
tion in  a  newspaper.  But  the  facts,  however,  do  show  that  the 
highway  in  controversy  was,  by  the  board  of  commissioners 
of  Daviess  county,  at  its  regular  session,  ordered  to  be  estab- 
lished, laid  out,  and  opened  in  certain  proceedings  had  before 
the  board  for  that  purpose.  As  that  tribunal  is,  under  the 
statute,  invested  with  exclusive,  original  jurisdiction  in  such 
highway  proceedings,  it  may,  under  the  circumstances,  so  far 
as  the  case  at  bar  is  concerned,  in  the  absence  of  anything  to 
the  contrary,  be  presumed  that  by  reason  of  the  fact  that  the 
board  is  shown  to  have  entertained  the  petition  for  the  high- 
way in  question,  and  ordered  the  same  to  be  established  and 
laid  out,  that  it  first  found  that  the  required  notice  had  been 
given  through  the  means  at  least  of  one  of  the  methods  pre- 
scribed by  the  statute  to  appellant's  predecessor  and  all  other 
landowners  affected  by  the  location  of  the  highway.  Jones 
V.  Cullen,  142  Ind.  335,  40  N.  E.  124,  and  cases  there  cited. 
Again,  upon  another  view,  if  the  petition  in  the  case  at  bar 
is  too  uncertain,  as  claimed,  the  question  should  have  been 
presented  b}'  motion  to  make  the  pleading  more  specific. 
Falley  v.  Gribling,  128  Ind.  no,  26  N.  E.  794;  Potter  v. 
Lumber  Co.,  146  Ind.  114,  44  N.  E.  1000;  Clow  v.  Brown, 
150  Ind.  18s,  48  N.  E.  1034,  49  N.  E.  1057.  The  gist  of  the 
relief  sought  and  awarded  under  the  facts  in  this  case  is  that 
appellant  be  required  to  put  its  right  of  way  at  the  crossing 
in  question  in  such  a  condition  as  to  enable  the  public  to  use 
the  highway  at  that  point  without  interference  for  the  pur- 
pose of  travel,  and  so  as  to  afford  reasonable  safety  or 
security  to  the  property  and  lives  of  those  passing  over  the 
highway  at  the  crossing.  The  facts  disclose  that  this  public 
road,  as  established  and  laid  out,  is  being  used  at  all  other 
points  along  the  route  thereof,  except  at  the  crossing  on  appel7 
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lant*s  right  of  way,  on  which,  by  reason  of  the  condition,  as 
shown,  in  which  appellant  has  placed  and  maintains  its  road- 
bed and  right  of  way  at  that  point,  the  public  is  virtually 
prevented  from  using  the  highway ;  or,  in  other  words,  from 
the  facts  alleged  it  is  evident  that  this  public  road  as  estab- 
lished cannot  be  used  for  travel  as  an  entirety,  as  intended, 
but  can  be  used  only  in  parts ;  or,  more  clearly  stated,  it  is 
susceptible  of  being  used  by  the  public  at  all  other  points 
along  the  line  thereof,  except  at  the  crossing  in  controversy. 
Counsel  contend  that  by  this  action  it  is  sought  to  compel  the 
railroad  company  to  put  the  highway  crossing  not  only  in  a 
condition  so  as  to  be  passable,  but  also  to  make  it  convenient 
for  travel  usual  to  public  highways,  and  to  require  the  com- 
pany to  do  all  of  the  work  and  bear  all  of  the  expense  in  the 
performance  thereof,  which  it  is  claimed  will  amount  to 
$3,ooo.  This  amount  as  damages  it  is  asserted  appellant  at 
the  trial  offered  to  and  was  ready  and  prepared  to  prove,  but 
its  offer,  over  its  exceptions,  was  rejected. 

We  previously  stated  what,  in  effect,  was  the  relief  sought 
and  awarded  in  this  proceeding,  and  we  do  not  perceive 
wherein  appellant,  under  the  circumstances,  will  be  compelled 
to  discharge  any  duty  other  than  that  which  the  law  exacts. 
We  may  repeat  that  what  appellant,  in  effect,  under  the  writ 
of  mandate,  is  required  to  do,  is  to  put  the  highway  crossing 
in  a  reasonably  safe  and  fit  condition  for  travel  by  the  public 
thereover.  By  the  fifth  clause  of  section  5153,  Bums'  Rev. 
St.  1901  (section  3903,  Horner's  Rev.  St.  1901),  which  forms 
a  part  of  the  general  laws  of  this  state  pertaining  to  railroad 
companies,  a  railroad  company  is  authorized  **to  construct 
its  road  upon  or  across  any  stream  of  water,  water-course;  road, 
highway,  railroad  or  canal,  so  as  not  to  interfere  with  the  free 
use  of  the  same,  which  the  route  of  its  road  shall  intersect, 
in  such  manner  as  to  afford  security  for  life  and  property ;  but 
the  corporation  shall  restore  the  stream  or  water-course,  road 
or  high  highway,  thus  intersected,  to  its  former  state,  or  in  a 
sufficient  manner  not  to  unnecessarily  impair  its  usefulness  or 
injure  its  franchises."  The  authorities,  as  a  general  rule, 
affirm  that  it  is  the  duty  of  every  railroad  company  to  con- 
struct and  maintain  its  crossings  over  highways  in  a  reason- 
ably safe  and  good  condition  for  travel,  so  far  as  the  same 
can  be  done  without  interfering  with  the  operation  of 
the  railroad.  3  Elliott,  R.  R.  §  1102.  Mr.  Pierce,  in  his  work 
on  Railroads,  says:  **The  laying  of  a  railroad  across  high- 
ways often  requires  excavations  and  erections,  and  a  greater 
or  less  change  in  the  surface.  The  duty,  however,  to  restore 
the  highway  as  far  as  may  be  to  its  former  condition,  and  to 
erect  and  maintain  structures  necessary  for  such  restoration, 
is  presumed  to  be  incumbent  on  the  company,  even  without 
any  express  requirement  imposed  by  statute.  The  duty  to 
restore  it  to  its  former  condition,  so  as  not  to  interfere 
materially  with  its  usefulness,  and  to  make  the  crossing  safe 
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and  convenient  for  the  public,  is  usually  imposed  by  statute. 
It  is  a  continuing  duty,  and  binds  other  corporations  which 
succeed  to  the  ownership  or  possession  of  the  railroad.  It  is 
to  be  substantially,  rather  than  literally,  performed. ' '  Pierce, 
R.  R.  p.  245.  In  3  Elliott,  R.  R.,  supra,  the  author  says: 
** Where  such  duty  is  imposed  by  statute,  the  weight  of 
authority  is  to  the  effect  that  it  applies  to  crossings  of  high- 
ways laid  out  after  the  construction  of  the  railway  as  well  as 
to  those  in  existence  at  the  time  of  its  construction.'*  Such 
is  the  interpretation  given  to  clause  5  of  section  5153,  Burns' 
Rev.  St.  1901  (section  3903,  Horner's  Rev.  St.  1901),  by  the 
•decisions  of  this  court.  See  Railway  Co.  v.  Smith,  91  Ind. 
119;  Railroad  Co.  v.  Carvener,  113  Ind.  51,  14  N.  E.  738; 
Evansville  &  T.  H.  R.  Co.  v.  State,  149  Ind.  276,  49  N.  E.  2, 
and  cases  there  cited;  Lake  Railroad  Co.  v.  Cluggish,  143 
Ind.  347,  42  N.  E.  743.  In  the  appeal  of  Railway  Co.  v. 
Smith,  supra,  the  court,  in  construing  clause  5,  supra,  said : 
* 'Whether  the  highway  is  laid  out  and  opened  before  or  after 
the  construction  of  the  railroad,  the  legislative  intent  in  the 
•cause  quoted  is  clear,  we  think,  that  the  railroad  company 
shall  construct  its  road,  at  its  intersection  with  such  highway, 
in  such  manner  as  to  afford  security  for  life  and  property." 
(Our  italics.)  ^ 

Inasmuch  as  the  public  are  entitled  to  have  highways  to 
meet  the  requirements  of  the  increased  growth  of  business 
and  population,  therefore  the  general  rule  is  well  affirmed  that 
•every  railroad  corporation  acquires  its  right  of  way  subject 
to  the  right  of  the  state  to  extend  public  highways  and  streets 
•across  such  right  of  way.  City  of  Ft.  Wayne  v.  Lake  Shore 
&  M.  S.  Ry.  Co.,  132  Ind.  558,  32  N.  E.  215,  18  L.  R.  A.  367, 
.32  Am.  St.  Rep.  277 ;  City  of  Terre  Haute  v.  Evansville  & 
T.  H.  R.  Co.,  149  Ind.  174,  46  N.  E.  ^^,  37  L.  R.  A.  189,  8 
Am.  &  Eng.  R.  Cas.,  N.  S.,  759-760;  Gold  v.  Railway  Co.,  153 
Ind.  232,  53  N.  E.  28s ;  Chicago  &  N.  W.  Ry.  Co.  v.  City  of 
Chicago,  140  111.  309,  29  N.  E.  1 109,  50  Am.  &  Eng.  R.  Cas. 
150;  Chicago  &  A.  R.  Co.  v.,Joliet,  L.  &  A.  Ry.  Co.,  105  111. 
388,  44  Am.  Rep.  799;  3  Elliott,  R.  R.  §  1098.  Were  this  not 
the  rule,  then,  as  the  authorities  properly  affirm,  the  grant  by 
the  state  of  the  privilege  to  construct  and  operate  railroads 
across  or  through  its  territory,  instead  of  conducing  to  the 
progress  and  prosperity  of  the  people,  would  prove  to  be  a 
•serious  obstacle  in  the  way  of  their  future  prosperity  or 
progress.  See  authorities  last  above  cited.  A  standard 
authority  on  public  highways,  in  speaking  of  the  legislative  con- 
trol over  railroad  companies  in  regard  to  the  crossings  of  high- 
ways, says:  "Such  corporations  are  largely  under  the  control 
<A  the  legislature  in  the  exercise  of  its  police  power.  It 
may  regulate  the  use  of  highways  by  a  railroad  company  by 
requiring  the  crossings  to  be  made  in  a  particular  manner, 
and  may  even  impose  upon  the  company  the  duty  of  adapting 
the  track  and  the  grade  to  new  highways  so  as  to  make   the 
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crossing  safe  and  convenient.'*  Elliott,  Roads  &  S.  (2d  Ed,) 
§  778.  See,  also,  3  Elliott,  R.  R.  §§  1102-1109,  inclusive.  In 
section  1107  of  the  work  last  mentioned  it  is  said:  **At  every 
crossing  something  must  be  done  to  make  the  highway  safe 
for  travel,  and  the  duty,  as  a  rule,  rests  upon  the  railway  com- 
pany to  make  such  changes  and  to  erect  such  structures  as 
will  make  the  highway  safe  for  use.  The  railway  company 
must  erect  and  maintain  such  structures  as  are  reasonably  nec- 
essary to  enable  the  traveler  to  get  on,  over,  and  off  the  cross- 
ing in  safety.  Proper  approaches  and  embankments  necessary 
to  enable  a  traveler  to  reach  and  leave  the  crossing  are  a  part 
of  the  crossing,  and  the  railway  company  must  construct  and 
maintain  them.**  Under  the  express  language  of  our  statute 
above  set  out,  the  railroad  company  is  authorized  to  construct 
its  road  across  a  highway  so  as  not  to  interfere  with  the  free 
use  of  the  same,  and  in  such  a  manner  as  to  afford  security  to 
life  and  property.  This  requirement  of  the  law,  as  we  have 
seen,  not  only  applies  to  its  crossings  over  highways  in  ex- 
istence at  the  time  the  railroad  was  constructed,  but  is  equally 
applicable  to  a  crossing  over  a  highway  laid  out  and  estab- 
lished after  the  construction  of  the  railroad ;  hence,  in  view 
of  the  facts  in  this  case,  appellant,  under  the  law,  must  be 
held  to  be  obligated  to  adapt  and  maintain  its  crossing  over 
the  highway  in  dispute  so  as  not  to  interfere  with  the  free  use 
thereof  at  that  point,  and  also  to  be  constructed  and  maintained 
in  such  a  manner  as  to  afford  reasonable  safety  or  security  for 
the  lives  and  property  of  travelers  using  the  highway  at  the 
crossing.  Chicago,  I.  &  L.  R.  Co.  v.  State  (Ind.  Sup.)  63  N. 
E.  224;  Chicago  &  S.  E.  R.  Co.  v.  State  (Ind.  Sup.)  64  N. 
E.  860. 

The  mere  fact  that  appellant  may  be  subjected  to  expense 
in  the  discharge  of  this  duty  is  not  a  matter  of  legitimate 
defense  in  this  action;  consequently  the  trial  court,  under  the 
circumstances,  did  not  err  in  refusing  to  permit  it  to  prove 
the  expense  to  which  it  would  be  subjected  in  the  discharge  of 
the  required  duty.  Such  damages,  if  any,  so  far  as  legitimate, 
arising  out  of  the  location  of  the  highway  over  the  railroad 
company's  right  of  way,  were  matters  which  appellant's 
predecessor  might  have  presented  for  consideration  and  allow- 
ance before  the  board  of  commissioners  in  the  proceeding  to 
lay  out  and  establish  the  highway  in  question.  But  this  it 
neglected  to  do,  and  appellant,  as  its  successor,  under  the 
circumstances  in  this  case,  stands  in  its  shoes,  and  is  bound 
and  estopped  by  such  proceedings  before  the  board  of  com- 
missioners in  like  manner  as  the  company  through  whom  it 
claims  would  be  precluded  and  bound  were  it  the  party 
defendant  in  this  action.  Gold  v.  Railway  Co.,  153  Ind.  232, 
53  N.  E.  285.  Under  the  circumstances,  appellant's  pred- 
ecessor must  be  considered  as  having  had  its  day  in  court  in 
respect  to  the  establishment  of  the  highway  in  dispute,  and 
in  regard  to  the  damages,  if  any,  arising  out  of  its  being 
located  over  the  right  of  way. 
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The  statute  governing  proceedings  for  the  establishment  of 
highways  before  boards  of  commissioners  provides  ample 
opportunity  and  means  for  all  persons  affected  by  the  location 
of  the  proposed  highway  to  be  heard  in  opposition  thereto, 
and  also  the  right  to  be  heard  upon  any  claim  or  demand  for 
damages  which  they  may  assert  in  such  proceedings.  It  is 
further  insisted  by  appellant's  learned  counsel  that,  because 
it  appears  that  neither  appellant,  an  interstate  railroad 
company,  nor  its  predecessor,  had  no  actual  notice  of 
the  highway  proceedings,  and  did^not  appear  thereto,  and 
was  awarded  no  damages,  consequently  it  should  be  held  that 
appellant  had  the  right  in  this  case  to  prove  and  be  awarded 
damages;  otherwise,  it  is  asserted,  appellant  will  be  deprived 
of  its  property  without  due  process  of  law,  and  the  same  will 
be  taken  for  public  use  without  just  compensation,  in  viola- 
tion of  the  fourteenth  amendment  of  the  federal  constitution, 
and  section  2i  of  the  bill  of  rights  of  the  constitution  of  this 
state.  It  is  further  contended  that,  because  the  highway 
statute  does  not  provide  for  actual  notice,  appellant's  prop- 
erty has  been  taken  and  appropriated  without  due  process  of 
law,  and  without  just  compensation,  and  the  contention  is 
advanced  that  the  statute  is,  therefore,  antagonistic  to  the 
federal  and  state  constitution.  These  contentions  are  with- 
out merits,  and  wholly  untenable.  A  proceeding  to  establish 
a  highway  under  the  statute  of  this  state,  before  boards  of 
commissioners,  is  one  in  rem,  and  constructive  notice  is  pro- 
vided to  be  given  to  those  who  will  be  affected  by  the  estab- 
lishment or  location  of  the  highway.  Appellant's  predecessor, 
as  it  appears,  had  the  benefit  of  such  notice.  This  was  sufii- 
cient  to  give  the  board  of  commissioners  jurisdiction  over 
that  company,  and  to  bind  it  by  the  order  made  in  the  pro- 
ceedings before  the  board.  Tucker  v.  Sellers,  130  Ind.  514, 
30  N.  E,  531;  Davidson  v.  New  Orleans,  96  U.  S.  97,  24  L. 
Ed.  616. 

Further  answering  appellant's  contention,  we  may  say  that 
we  recognize  nothing  in  our  highway  statute  which  can  be 
said  to  be  violative  of  any  provision  of  either  the  federal  or  state 
constitution.  The  question  in  respect  to  appellant's  being 
bound  in  like  manner  as  its  predecessor  by  the  order  of  the 
board  establishing  or  locating  the  highway  in  controversy  is 
ruled  and  settled  by  the  decisions  of  this  court  in  Gold  v. 
Railway  Co.,  supra. 

We  have  read  the  evidence,  and  are  satisfied  that  it  sustains 
the  judgment,  and,  as  we  find  no  error,  the  judgment  is 
affirmed.  

Baltimore  &  O.  R.  Co.  v.  State,  to  Use  of  Roming  ei  al, 

(Court  0/  Appeals  of  Maryland  y  Dec.  j,  1902,) 
[S3  Atl.    Rep.  672.] 

Accident  %X  Crossing — Contributory  Negligence. 
The  driver  of  a   wagon,    who  had   been    drinking,    approached   a 
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familiar  railroad  crosaingf  at  10  o'clock  at  night ;  the  track  to  the 
east  being  visible  as  he  near^^d  the  crossing  for  distances  varying 
from  1,275  to  1,115  feet,  and  from  the  center  of  the  tracks  about  850 
feet.  He  was  struck  by  a  train  coming  from  the  east,  which  had 
sounded  a  whistle  about  600  feet  east  of  the  crossing,  and  again  at  a 
nearer  distance.  The  train  was  running  from  15  to  18  miles  an  hour: 
^eldf  that  the  driver  was  guilty  of  contributory  negligence  as  a  mat- 
ter of  law. 

Same— Absence  of  Negligence. 

The  engineer  was  keeping  a  lookout,  but  did  not  see  the  horse  in 
time  to  avert  the  accident,  though  he  stopped  the  train  within  its 
own  length :  held^  that  the  company  was  free  from  negligence,  as  a 
matter  of  law. 

Appeal  from  Baltimore  city  court;  Gc^orge  M.  Sharp, 
Judge. 

Action  by  the  state,  for  the  use  of  Julia  Roming,  widow, 
and  others,  against  the  Baltimore  &  Ohio  Railroad  Company. 
From  a  judgment  for  plaintiffs,  defendant  appeals.     Reversed. 

Argued  before  McSHERRY,  C.  J.,  and  FOWLER,  BOYD, 
PAGE,  PEARCE,  SCHMUCKER,  and  JONES,  J  J. 

Hugh  L.  Bond,  Jr.,  W.  Irvine  Cross,  and  Edward  T.  Noble, 
for  appellant. 

William  S.  Bryan,  Jr.,  and  Edwin  Burgess,   for  appellees. 

SCHMUCKER,  J.  The  equitable  appellees  are  the  widow 
and  children  of  John  C.  Roming,  who  was  struck  and  killed 
by  a  passenger  train  of  the  appellant  at  a  grade  crossing  near 
Annapolis  Junction.  The  suit  was  brought  for  their  use,  to 
recover  damages  for  the  loss  of  his  life,  which  the  declaration 
alleged  was  caused  by  the  negligence  of  the  servants  of  the 
appellant.  The  verdict  and  judgment  were  against  the  defend- 
ant, and  it  appeals. 

There  are  several  exceptions  in  the  record  to  the  rulings  of 
the  court  below,  but  the  substantial  issue  in  the  case  is  pre- 
sented by  the  rejection  of  the  defendant's  first  and  second 
prayers,  offered  at  the  close  of  the  evidence.  The  first  prayer 
asked  the  court  to  take  the  case  from  the  jury  for  want  of  evi- 
dence legally  sufficient  to  show  that  Roming's  death  had  been 
directly  caused  by  the  negligence  of  the  defendant  or  its 
agents.  The  second  prayer  instructed  the  jury  to  find  for  the 
defendant  because  by  the  undisputed  evidence  the  negligence 
of  Roming  directly  contributed  to  the  accident  which 
caused  his  death. 

A  plat  of  the  location  of  the  accident,  made  from  actual 
measurements,  was  used,  by  agreement,' as  if  it  were  part  of 
the  record,  at  the  hearing  of  the  case.  From  this  plat,  and 
the  testimony  of  the  witness  Zepp,  who  made  the  measure- 
ments, it  appears  that  at  the  crossing  where  the  accident 
occurred,  and  for  some  distance  on  each  side  of  it,  the  rail- 
road tracks  run  east  and  west  by  a  uniform  curve  northerly  of 
30  minutes.  The  railroad  has  two  tracks,  and  there  is  a 
switch  on  the  south  side  of  the  main  tracks,  thus  making 
three  tracks  in  all,  which  the  public  road  crosses  at   grade. 
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Annapolis  Junction  station  is  a  little  over  lOO  yards  west  of 
the  crossing.  At  the  distance  of  nearly  200  yards  east  of  the 
crossing  a  county  road  passes  over  the  railroad  by  an  over- 
head bridge,  of  a  single  span,  having  a  clear  width  of  50  feet 
between  its  abutments.  From  the  crossing  to  the  bridge  the 
view  is  unobstructed,  but  east  of  the  bridge  the  railroad  runs 
through  a  cut  of  such  depth  as  to  conceal  a  train  of  cars  from 
the  view  of  a  person  standing  at  the  crossing,  except  in  so  far 
as  the  curve  in  the  tracks  permits  it  to  be  seen  by  looking 
underneath  the  bridge.  The  railroad  company  voluntarily 
maintains  a  gate  at  the  crossing,  which  is  operated  by  a  gate- 
mata  during  the  day,  but  is  left  open  at  night.  The  public 
road  by  which  Roming  was  attempting  to  cross  the  tracks 
when  he  was  killed  runs  a  short  distance  south  of,  and  nearly 
parallel  to,  the  railroad,  until  it  reaches  the  crossing,  where 
it  turns  north  by  almost  a  right  angle,  and  crosses  the  tracks. 
Roming  at  the  time  of  the  accident  had  been  going  east  on 
this  road  until  he  reached  the  crossing,  when  he  turned 
north  across  the  railroad.  The  train  by  which  he  was  struck 
was  coming  west  toward  him,  on  its  way  from  Baltimore  to 
Washington.  The  witness  Zepp  testified  that  by  actual 
measurement  the  distance  from  the  grade  crossing  to  the 
overhead  bridge  was  575  feet.  He  further  testified  that,  in 
approaching  the  crossing  from  the  south  by  the  road  on  which 
Roming  traveled,  he  could,  when  50  feet  south  of  the  center 
line  between  the  tracks,  by  looking  easterly  under  the  over- 
head bridge,  see  a  man  standing  in  the  center  of  the  west- 
bound track,  1,275  feet  distant;  that,  when  45  feet  south  of  the 
center  of  the  tracks,  he  could  see  him  1,245  feet  off;  that 
when  35  feet  south  of  the  center  of  the  tracks  he  could  see  him 
1,150  feet  off,  and,  when  25  feet  south  of  the  center  line  of  the 
tracks,  he  could  see  him  1,115  feet  off.  He  further  testified, 
though  not  from  actual  measurement,  that  he  was  positive 
that  one  standing  midway  between  the  tracks  at  the  crossing 
could  see  the  west-bound  track  at  least  250  feet  beyond  the 
bridge,  and  that  when  standing  there  he  had  in  fact  seen 
trains  approaching  from  the  east  at  that  distance  beyond  the 
bridge.  There  was  no  direct  contradiction  of  this 
testimony,  although  other  witnesses  expressed  the  opinion 
that  the  distance  from  the  crossing  to  the  bridge  was  some- 
what less  than  Zepp's  measurement  made  it,  and  that  a  west- 
bound train  could  not  be  seen  by  one  standing  at  the  crossing 
until  it  reached  the  bridge.  The  accident  by  which  Roming 
lost  his  life  occurred  at  about  quarter  past  10  o'clock  at  night. 
No  one  saw  the  actual  collision  between  the  train  and  the 
wagon  in  which  he  was  riding.  J.  W.  Furley,  the  engineer  of 
the  train,  testified  that  as  he  approached  the  crossing  he  was 
standing  in  his  usual  place,  in  the  right-hand  side  of  the  engine 
cab,  looking  forward,  and  when  within  an  engine  length  of 
the  crossing  he  saw  a  horse  trying  to  cross  the  track,  and 
that  he  at  once  pulled  the  whistle  with  one  hand,  and  applied 
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the  brake  with  the  other  hand ;  that  he  stopped  the  train 
(five  cars  and  the  engine)  within  its  own  leng^th,  and  went  for- 
ward and  found  Roming  under  the  tender,  which  had  dragged 
him  along  after  he  was  struck ;  that  the  train  was  running 
from  15  to  18  miles  an  hour  at  the  time,  and  nothing  could 
have  been  done  to  save  Roming  after  the  horse  was  seen. 
The  engineer  further  testified  that,  when  approaching 
Annapolis  Junction  from  the  east,  he  is  in  the  habit  of  blow- 
ing a  long  blast  for  the  block  signal  at  the  station  when  about 
100  yards  east  of  the  bridge;  then,  as  he  goes  into  the  cut 
toward  the  bridge,  he  sees  the  block  signal,  and  responds  at 
once  by  two  short  blasts  of  the  whistle,  to  notify  the  signal- 
man that  he  has  seen  the  signal ;  that  he  blew  all  of  these 
blasts  of  his  whistle  at  the  usual  places  on  the  night  of  the 
accident,  and  also  blew  the  danger  signal  as  soon  as  possible 
after  seeing  the  horse  on  the  track  in  front  of  him;  that  out 
in  the  open  country  his  train  runs  50  to  60  miles  an  hour,  but 
as  he  approached  the  junction  on  that  night  he  had  his  train 
somewhat  under  control,  as  he  expected  to  be  signaled  to  stop 
there  for  passengers,  and  was  looking  out  for  that  signal,  as 
well  as  for  the  block  signal.  The  fireman  and  the  conductor 
on  the  train  and  the  night  operator  at  the  signal  tower  all 
corroborated  the  engineer's  testimony  as  to  blowing  the  long 
blast  of  his  whistle  before  reaching  the  bridge,  and  subse- 
quently the  two  short  blasts  in  response  to  the  block  signal. 
Bertha  McCauley,  who  was  waiting  at  the  station,  heard  the 
long  blast  of  the  whistle  when,  as  she  said,  the  engine  was 
coming  under  the  bridge,  and  also  the  short  blasts  which  fol- 
IfTwed.  The  fireman  also  testified  that  he  began  to  ring  the 
bell  at  the  sounding  of  the  long  blast  of  the  whistle,  and  con- 
tinued to  ring  it  as  they  approached  the  station.  There  is  no 
contradiction  of  this  testimony  as  to  the  giving  of  the  usual 
signals  from  the  train  as  it  approached  the  crossing,  except 
that  of  David  Sykes  and  his  son  Philip,  who  lived  a  short  dis- 
tance west  of  the  station ;  and  they  only  testified  that  they 
heard  no  whistle  or  bell  prior  to  the  danger  signal,  which 
they  said  came  simultaneously  with  the  crash  of  the  collision. 
Bertha  McCauley  also  said  that  **she  never  noticed  the  bell." 
Charles  A.  Murphy  testified  that  Roming  called  at  his  mill 
about  3  o'clock  on  the  afternoon  of  the  accident,  and  that  "he 
was  under  the  influence  of  liquor,  to  a  certain  extent,  so  any 
person  could  easily  tell  it,  but  not  drunk  enough  not  to  know 
that  he  wanted  to  buy  chop  and  to  pay  for  it.'*  George 
Diven,  who  keeps  a  saloon  at  Laurel,  testified  that  Roming 
was  at  his  saloon  on  that  afternoon,  and  left  about  7  o'clock; 
that  he  drank  six  glasses  of  beer  while  there,  and  took  away 
a  dozen  beers  in  his  wagon,  but  that  **he  seemed  to  be  able 
to  take  care  of  himself,  and  knew  what  he  was  doing  when  he 
left."  Richard  Whitehead  testified  that  Roming  on  that 
evening  drove  him  from  Diven's  saloon  to  his  home,  about 
halfway   between   Laurel   and  Annapolis  Junction,    and  re- 
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Tnained  there  until  about  half  past  8  o'clock,  and  further  said: 
**It  looked  to  me  like  Roming  was  able  to  take  care  of  him- 
self. He  was  sober  then,  I  suppose."  Nothing  further  was 
seen  of  Roming  by  any  of  the  witnesses  until  about  lo  o'clock, 
or  shortly  after  when  he  was  seen  by  David  Sykes  and  his 
son  Philip  to  pass  their  house  in  his  wagon  going  east  on  the 
public  road  which  crosses  the  railroad  at  the  place  of  the 
accident.  The  Sykes  house  stands  a  short  distance  west  of 
the  railroad  station.  Roming  passed  the  house  at  a  gentle 
trot,  and  he  was  seen  by  Philip  Sykes  until  his  wagon  turned 
north  into  the  railroad  crossing,  and  got  nearly  on  the  track, 
not  more  than  four  yards  distant,  when  it  was  concealed  from 
view  by  a  coal  bin  standing  there.  This  witness  further 
testified  that  when  he  thus  lost  sight  of  the  end  of  Roming's 
wagon  it  was  ^'almost  at  a  standstill,  like,"  and  that  although 
the  witness  was  then  looking  east,  right  down  toward  the 
overhead  bridge  and  the  cut  beyond  it,  no  train  whatever 
was  in  sight.  It  further  appears  from  the  uncontradicted 
testimony  that  Roming  lived  near  Annapolis  Junction,  and 
often  came  there,  and  was  familiar  with  the  whole  local  situa- 
tion, and  that  he  was  a  strong  and  healthv  young  man,  and  had 
good  sight  and  hearing. 

The  mutual  and  reciprocal  obligations  of  railroad  com- 
panies and  travelers  about  to  cross  their  tracks  on  public  high- 
ways have  been  clearly  defined  by  numerous  decisions  in  this 
state.  The  recognized  doctrine  upon  the  subject  was  well 
stated  in  Railroad  Co.  v.  Hogeland,  66  Md.  i6o,  i6i,  ^  Atl. 
I05,  io6,  59  Am.  Rep.  159,  as  follows:  "The  railroad  trains, 
from  the  nature  of  things,  have  the  precedence  of  passing  the 
crossing  of  public  ways  unobstructed ;  but  it  is  the  duty  of 
those  directing  the  trains  to  be  careful  to  give  all  proper  and 
sufficient  signals  of  their  approach,  and  to  take  all  reasonable 
precaution,  in  view  of  the  nature  of  the  crossings  to  avoid 
collision.  Failure  in  the  strict  performance  of  these  duties 
to  the  public,  whereby  injury  is  inflicted  upon  individuals, 
will  subject  the.  company  to  liability  to  respond  in  damages 
to  the  injured  party.  But  while  such  is  the  plain  duty  of  the 
managers  of  railroad  trains,  it  is  equally  the  duty  of  those 
approaching  the  crossings  as  travelers  upon  highways  to 
approach  with  care ;  and  the  more  difficult  and  dangerous  the 
crossing,  the  greater  the  care  required.  The  rule  is  now  firmly 
established  in  this  state,  as  it  is  elsewhere,  that  it  is  negli- 
gence per  se  for  any  person  to  attempt  to  cross  tracks  of  a 
railroad  without  first  looking  and  listening  for  approaching 
trains;  and,  if  the  track  in  both  directions  is  not  full  in  view 
in  the  immediate  approach  to  the  point  of  intersection  of  the 
roads,  due  care  would  require  that  the  party  wishing  to  cross 
the  railroad  track  should  stop,  look,  and  listen,  before  attempt- 
ing to  cross.  Especially  is  this  required  where  a  party  is 
approaching  such  crossing  in  a  vehicle,  the  noise  from  which 
may  prevent  the  approach  of  a  train   being  heard.     And  if  a 
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party  neglect  these  necessary  precautions,  and  receives  injury 
by  collision  with  a  passing  train  which  might  have  been  seen 
if  he  had  looked  or  heard  if  he  had  listened,  he  will  be  pre- 
sumed to  have  contributed  by  his  own  negligence  to  the 
occurrence  of  the  accident;  and,  unless  such  presumption  be 
repelled,  he  will  not  be  entitled  to  recover  for  any  injury  he 
may  have  sustained.  This  is  the  established  rule,  and  one 
that  the  courts  ought  not  to  relax,  as  its  enforcement  is  nec- 
essary as  well  for  the  safety  of  those  who  travel  in  railroad 
trains,  as  those  who  travel  on  the  common  highways. ' '  Hoge- 
land's  Case  has  been  cited  with  approval  and  relied  on  in 
numerous  cases,  and  has  been  af&rmed  as  recently  as  in 
Holden's  Case,  93  Md.  420,  49  Atl.  625,  and  McNab's  Case, 
94  Md.  726,  51  Atl.  421.  In  Watson's  Case,  91  Md.  354,  46. 
Atl.  996,  the  court  said  it  will  not  do  for  the  plaintiff  to  say 
that  he  looked,  and  did  not  see,  or  listened,  and  did  not  hear, 
the  train,  when  the  facts  of  the  case  show  that,  if  he  had 
looked  or  listened  with  the  requisite  care  or  caution,  he  must 
have  seen  or  heard  it.  Tested  by  these  authorities,  it  must 
be  presumed  that  Roming's  own  negligence  directly  con- 
tributed to  the  accident  which  caused  his  death.  The  uncon- 
tradicted evidence  shows  that  when  he  had  turned  into  the 
crossing,  and  almost  reached  the  tracks,  no  train  was  in  sight. 
When  the  train  did  in  fact  come,  he  could  have  seen  the 
headlight  of  the  locomotive  at  a  distance  sufficiently  great  to 
have  enabled  him  to  avoid  the  collision  by  the  use  of  reason- 
able and  ordinary  care  and  prudence.  The  usual  blasts  of 
the  whistle  were  sounded  as  the  train  came  up,  and,  further 
than  that,  it  is  almost  incredible  that  a  heavy  train,  approach- 
ing, before  its  speed  was  slackened,  at  so  or  60  miles  an  hour, 
did  not  make  noise  enough,  in  the  quiet  of  the  night  in  the 
country,  to  have  been  heard  by  him  if  he  had  listened  for  it 
with  proper  caution.  Whether  \\e  loitered  upon  the  crossing 
after  he  passed  out  of  sight  of  the  witness  Sykes,  or  whether 
the  condition  in  which  his  free  indulgence  in  beer  left  him  so 
blunted  and  confused  his  senses  as  to  deprive  him  of  the 
ability  to  exercise  that  measure  of  care  which  his  situation 
demanded,  cannot  now  be  told,  and  must  remain  a  matter  of 
speculation.  The  appellees  not  having  been  able  to  produce 
any  explanation  for  his  failure  to  avoid  the  train,  when  by  the 
exercise  of  proper  care  he  might  have  seen  or  heard  it  in  time 
to  save  himself,  they  cannot  recover  for  any  injury  they  may 
have  sustained  from  his  death.  If  he  had  survived,  he  would 
have  been  unable  to  recover,  under  these  circumstances,  for 
any  injury  caused  by  this  collision;  and  as  their  right  is,  under 
the  statute,  no  greater  than  his,  they  suffer  from  the  same 
disability. 

The  record  does  not,  in  our  opinion,  furnish  legally  suffi- 
cient evidence  of  any  negligence  of  the  appellant  directly 
contributing  to  the  collision  by  which  Roming  lost  his  life; 
but,  if  it  did  contain  such  evidence,  it  is  apparent  from   all  of 
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the  facts  of  the  case  that  he  is  chargeable  with  contributory 
negligrence  of  such  character  as  to  preclude  the  right  of  the 
appellees  to  recover  in  this  suit. 

The  defendant's  first  and  second  prayers  should  have  been 
granted,  and,  for  the  error  of  the  circuit  court  in  rejecting 
them,  the  judgment  appealed  from  must  be  reversed;  and,  as 
it  is  apparent  that  the  appellees  are  not  entitled  to  recover, 
no  new  trial  will  be  awarded.  Judgment  reversed,  with  costs, 
without  awarding  a  new  trial. 


Potter  v,  Leviton  et  al. 

{Supreme  Court  of  Illinois^  Oct.  75, 1902.) 

[64  N.  E.  Rep.  1029.] 

Accidents  on  Track— Variance. 

Where  a  declaration  aUegea  in  one  count  that  plaintiff  was  on  the 
eaat  track  of  the  street  railway  company  when  he  was  hurt,  and  in 
another  that  he  was  on  the  west  track  of  such  company,  and  the  evi- 
dence shows  that  he  was  not  on  either  track,  but  was  between  the 
two,  and  was  within  the  space  which  the  car  running  on  the  rails 
occupied  as  it  passed,  he  was  on  the  track,  within  the  meaning  of  the 
allegratiou  of  the  declaration. 

Appeal  for  Delay— Damages. 

Where  the  point  raised  on  appeal  is  so  clearly  untenable  and  devoid 
of  merit  that  it  appears  that  the  record  was  brought  to  the  court  on 
appeal  for  delay  only,  damages  will  be  assessed  against  plaintiff  in 
error  to  an  amount  not  exceeding  10  per  cent,  of  the  judgment. 

Error  to  appellate  court,  First  district. 

Action  by  Frank  Leviton,  by  his  next  frend,  against  Edwin 
A.  Potter,  as  receiver,  etc.  Judgment  for  plaintiff  was 
affirmed  by  the  appellate  court  (loi  111.  App.  544),  and  defend- 
ant brings  error.     Affirmed. 

Frank  W.  Welch,  for  plaintiff  in  error. 
Roy  O.  West,  J.  R.  Becket,  and  Kitt  Gould,  for  defendant 
in  error. 

CARTER,  J.  Frank  Leviton,  suing  by  his  next  friend,  re- 
covered a  judgment  against  the  plaintiff  in  error  in  the  circuit 
court  of  Cook  county  for  a  personal  injury  caused  by  the 
running  of  a  street  car  against  him  at  the  public  crossing  of 
Michigan  avenue  and  iiith  place,  and  the  appellate  court 
affirmed  the  judgment. 

The  plaintiff,  a  boy  of  si  years,  was  attempting  to  cross 
Michigan  avenue  from  east  to  west  when  he  was  struck  by 
defendant's  car  running  south.  The  only  ground  for  reversal 
urged  here  by  plaintiff  in  error  is  that  the  trial  court  erred  in 
refusing  to  instruct  the  jury  to  find  the  defendant  not  guilty, 
and  the  only  reason  given  in  support  of  the  contention  that 
the  court  should  have  so  instructed  the  jury  is  that  there  was 
no  evidence  (as  it  is  claimed)  that  the  boy,  when  he  was 
struck,  was  on  the  railway  track  of  the  defendant,  as  alleged 

6  R  R  R— 40 
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in  the  declaration.  The  declaration,  in  some  of  its  counts, 
alleged  that  he  was  at  the  time  lawfully  on  the  east  track,  and 
in  others  that  he  was  lawfully  on  the  west  track ;  and  counsel 
says  that  the  evidence  shows  that  he  was  not  on  either  track, 
but  was  between  the  two  tracks.  There  is  no  evidence  how 
far  apart  the  tracks  were,  nor  what  the  space  was  between 
the  tracks  that  was  not  in  fact  occupied  by  one  track  or  the 
other.  If  he  was  within  the  space  which  the  car,  running  on 
the  rails,  occupied  as  it  passed,  we  are  of  the  opinion  that 
he  was  on  the  track,  within  the  meaning  of  the  allegation  of 
the  declaration.  In  Delaware  &  H.  Canal  Co.  v.  Village  of 
Whitehall,  90  N.  Y.  21,  the  term  ** track*'  was  given  a  broader 
signification  than  this.  But  without  attempting  any  precise 
definition,  we  are  satisfied  that  there  was  no  such  variance 
between  allegation  and  proof  as  to  prevent  recovery  under  the 
pleadings.  Besides,  one  or  more  of  the  witnesses  testified 
that  the  boy  was  crossing  the  street  and  was  on  the  track  of 
the  railway  when  he  was  struck,  and  this  fact,  if  necessary  to 
a  recovery,  has  been  conclusively  established  by  the  judgment 
of  the  appellate  court.  Lack  of  ordinary  care  could  not,  be- 
cause of  his  tender  years,  be  imputed  to  him,  and  there  was 
abundant  evidence  of  negligence  on  the  part  of  the  servants 
of  the  company  or  of  its  receiver.  These  questions,  however, 
are  not  controverted  by  counsel.  The  one  raised  is  so  clearly 
untenable  and  devoid  of  merit  that  it  must  be  held,  as  insisted 
by  counsel  for  defendant  in  error,  that  the  record  was  brought 
to  this  court  for  delay  only.  It  therefore  becomes  our  duty, 
under  the  statute,  to  assess  damages  against  plaintiff  in  error, 
not  exceeding  10  per  cent,  of  the  amount  of  the  judgment  of 
the  circuit  court. 

The  judgment  of  the  appellate  court  will  be  affirmed,  and, 
in  addition  to  the  judgment  for  costs,  the  clerk  will  enter 
judgment  against  the  plaintiff  in  error,  in  favor  of  defendant, 
in  error,  for  5  per  cent,  of  the  amount  of  the  judgment  re- 
•covered  in  the  circuit  court.     Judgment  affirmed. 


Day  V,  Boston  &  M.  R.  R. 

{Supreme  Judicial  Court  0/ Maine,  Feb,  26,  igo2,) 

[52  Atl.  Rep.  771.] 

Death  by  Wrong^ful  Act— Due  Care  on   Part  of  Deceased— Burden  of 
Proof.* 
In  an  action  for  negligently  causing  the  death   of  a   person,  the 
plaintiff  has  the  burden  of  proving  affirmatively  due  care  on  the  part 
4xf  the  deceased. 

Same — Same — Same. 

That  the  witnesses  who  could  have  testified  to  facts  showing  such 
•due  care  are  all  deceased  does  not  change  the  rule  that  absence  of 
evidence  of  due  care  on  the  part  of  the  deceased  will  defeat  the  action. 

*See  McVey  v,  Chesapeake  &  O.  Ry.  Co.  (W.  Va.),  13  Am,  A 
£ng.  R.  Cas.,  N.  S.,  788,  and  note  at  end  of  case. 
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Accident  at  Crossing— Duty  to  Stop,  Loolc  and  Listen. f 

A  traveler  upon  a  highway,  as  he  approaches  a  railroad  crossings 
should  use  adequate  means  to  ascertain  whether  a  train  be  approach- 
ing the  crossing  from  either  direction.  He  should  listen  for  the  sound 
of  trains  on  either  hand,  and  look  both  ways  along  the  track  to 
see  if  trains  be  approaching^  The  greater  the  difficulties  in  the  way 
of  hearing  or  seeing  approaching  trains,  the  greater  should  be  the 
effort  of  the  traveler. 

Same— Same — Speed. 

That  the  train  was  approaching  the  crossing  at  a  much  greater  rate 
of  speed  than  allowed  by  law  in  that  locality  does  not  lessen  the  duty 
of  the  traveler  to  use  due  care  upon  his  own  part  to  avoid  collision. 

Same— Same. 

Where  the  evidence  only  shows  that  a  traveler  with  a  team  upon  a 
highway,  approaching  a  railroad  crossing,  stopped  momentarily  a 
few  rods  from  the  crossing  and  then  immediately  drove  upon  the 
crossing,  and  there  is  no  evidence  that  he  at  that  or  any  other  time 
listened  or  looked  either  way  for  approaching  trains,  there  is  not 
sufficient  evidence  of  due  care  upon  the  part  of  the  deceased. 

Same — Same. 

Evidence  that  such  a  traveler,  driving  toward  a  railroad  crossing, 
when  near  the  crossing  was  seen  looking  directly  before  him  at  the 
crossing,  and  was  not  looking  in  either  direction  along  the  railroad 
track,  is  not  sufficient  evidence  of  due  care  on  his  part  to  ascertain 
the  approach  of  trains. 

Same — Same—  Evidence. 

Evidence  that  a  hand  car  passed  over  the  crossing  when  the  high- 
way traveler  with  a  team  was  some  500  feet  therefrom,  driving  along 
parallel  with  the  railroad,  and  that  the  men  on  the  handcar  saw  the 
traveler  on  the  highway,  does  not  amount  to  evidence  that  the 
traveler  noticed  the  handcar.  Quantitative  probability  as  to  a  past 
event  does  not  amount  to  evidence  of  such  event. 

Same — Same — Same. 

Whatever  the  probabilities  in  this  case,  there  is  no  evidence  that  the 
deceased  traveler,  as  he  approached  the  railroad  crossing,  observed  due 
care  to  ascertain  whether  a  train  was  approaching,  and  no  evidence 
that  any  act  of  the  railroad  company  or  any  of  its  servants  induced 
him  to  forego  such  care.  So  far  as  appears,  the  case  is  the  too  common 
one  where  the  traveler  either  forgot  to  look  and  listen,  or,  being 
aware  of  the  approaching  train,  recklessly  undertook  to  cross  be- 
fore it. 

(Official.) 

Action  by  Lottie  I.  Day,  administratrix,  against  the  Boston 
&  Maine  Railroad.  Verdict  for  plaintiff  for  $4,000.  New  trial 
granted. 

Argued  before  WISWELL.  C.  J.,  and  EMERY,  WHITE- 
HOUSE,  STROUT,  SAVAGE,  and  POWERS,  JJ. 

E.  P.  Spinney,  for  plaintiff. 
Geo.  C.  Yeaton,  for  defendant. 

EMERY,  J.  The  evidence  for  the  plaintiff  shows  the  fol- 
lowing: The  plaintiff's  intestate,  Edwin  Day,  in  the  fore- 
noon of  a  summer  day  was  driving  alone  in  a  hay  rack  drawn 
by  one  horse  along  a  village  street  toward  a  grade  crossing 
of  the  street  with  the  railroad  tracks  of  the  defendant  com- 

tSee  foot-note  appended  to  Chicago,  I.  A  L.  Ry.  Co.  v.  Reed  (Ind.)» 
3  R.  R.  R.  627,  26  Am.  &  Eng.  R.  Cas«,  N.  S.,  627. 
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pany  in  North  Berwick.  He  was  standing  up  next  the  front 
rail  of  the  hay  rack  as  he  was  thus  driving.  When  first  seen 
by  any  of  the  witnesses,  he  was  driving  along  Portland  street 
nearly  parallel  with  the  railroad  tracks.  He  then  turned  from 
Portland  street  into  Wells  street,  which  led  more  directly  to 
the  crossing  and  over  it  at  an  angle  of  43^  degrees  with  the 
track.  The  distance  from  the  turn  into  Wells  street  to  the 
crossing  was  471  feet.  He  was  **  jogging  along,*'  as  the  plain- 
tiff's witness  described  it,  at  a  rate  of  about  five  miles  an 
hour.  He  stopped  momentarily  some  20  feet  from  the  cross- 
ing and  then  drove  immediately  upon  the  crossing,  where  he 
was  struck  and  killed  by  a  train  of  the  defendant  company, 
which  had  come  along  the  track  from  the  direction  thus  par- 
tially behind  him.  He  was  about  35  years  of  age,  in  the  full 
possession  of  all  the  usual  faculties,  and  was  familiar  with 
the  crossing  and  the  surroundings. 

There  is  no  evidence  that,  in  approaching  the  railroad 
crossing,  Mr.  Day  took  any  precautions  whatever  to  ascertain 
whether  a  train  was  also  then  approaching  the  crossing  from 
either  direction.  True,  he  stopped  momentarily  some  20 
feet  from  the  crossing,  but  it  does  not  appear  that  he  looked 
or  listened  or  took  any  other  measures  to  ascertain  what 
might  be  approaching  on  the  railroad  tracks.  There  is  no 
evidence  for  what  purpose  he  stopped  there.  He  may  have 
stopped  to  look  at  something  else  than  railroad  or  trains, 
or  his  horse  may  have  stopped  of  its  own  volition  without  any 
act  or  will  of  Day's.  We  can  only  conjecture.  There  is  no 
evidence.  Nor  can  we  assume,  in  the  absence  of  evidence, 
that  he  did  then  look  and  listen  for  trains.  On  the  contrary, 
it  would  seem  that  he  could  not  have  looked  and  listened  at 
that  point  for  trains  without  seeing  or  hearing  this  train, 
which,  according  to  the  plaintiff's  own  theory  of  its  speed, 
was  then  less  than  300  feet  away.  It  is  also  true  that  a  wit- 
ness testified  that  as  he  was  going  from  the  crossing  on  Wells 
street  he  met  Day  at  a  point  three  or  four  rods  from  the 
crossing,  and  that  Day  then  appeared  to  be  looking  **  straight 
ahead  toward  the  crossing,  and  not  oflf  to  the  right"  (which 
would  be  toward  the  railroad).  This  does  not  tend  to  show 
requisite  care  and  precaution  on  the  part  of  Day.  There  was 
then,  at  that  distance,  no  occasion  for  him  to  look  at  the 
crossing  itself.  Nothing  then  on,  or  passing,  the  crossing 
could  endanger  him  at  that  distance.  Looking  straight  ahead 
at  the  crossing  would  give  him  no  information  as  to  what 
might  be  on  the  tracks  at  a  distance  from  the  crossing  and 
approaching  it.  Looking  at  or  toward  a  railroad  crossing  is 
clearly  not  enough  precaution  for  any  traveler  who  proposes 
to  pass  over.  He  should  look  both  ways  along  the  tracks,  to 
see  what  is  approaching  the  crossing  as  well  as  what  is  on  it. 

It  is  the  firmly  settled  law  of  this  state  that,  in  approach- 
ing a  railroad  crossing  at  grade,  the  traveler  upon  the  highway, 
to  be  in  the  exercise  of  ordinary  prudence,  must  bear  in  mind 
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that  trains  are  liable  to  be  approaching  the  crossing  at  that 
same  time,  and  at  any  moment,  from  either  direction ;  that 
the  train  cannot  turn  aside  for  him,  and  cannot  be  easily 
stopped  to  avoid  him.  He  must,  therefore,  to  comply  with 
his  duty  to  exercise  ordinary  care,  be  on  the  alert  to  ascer- 
tain by  the  use  of  his  senses  of  sight  and  hearing,  and  by  any 
other  appropriate  means,  the  approach  of  trains,  and  to 
seasonably  avoid  collision  with  them.  He  can  usually  avoid 
-collision  readily,  easily,  and  promptly,  if  he  be  properly 
•careful  and  alert  while  approaching  the.  crossing.  In  view  of 
the  obvious  peril  at  grade  crossings  and  of  the  obvious  inability 
•of  the  train  to  turn  out  or  stop  instantly,  it  has  further  been 
repeatedly  held  that  care  commensurate  with  the  peril  re- 
•quires  the  traveler  upon  the  highway  to  look  and  listen  for 
trains  at  the  very  time  he  is  approaching  the  crossing,  and 
that  an  omission  to  take  this  ordinary  precaution  is,  if  unex- 
plained, contributory  negligence  per  se  as  matter  of  law,  and 
will  bar  an  action  for  the  collision  even  though  the  railroad 
company  was  negligent  in  the  premises.  He  must  bear  in 
mind,  what  is  of  common  knowledge,  that  railroad  trains 
move  much  faster  than  the  ordinary  pace  of  a  horse  drawing 
a  vehicle  along  the  highway,  and  hence  must  not  rest  content 
with  an  observation  made  at  considerable  distance  from  the 
crossing,  especially  if  there  be  objects  or  circumstances  to 
obstruct  his  vision  or  hearing  at  the  more  remote  point.  He 
must  be  mindful,  must  observe,  look,  and  listen,  as  he 
approaches  close  to  the  place  of  peril,  the  crossing.  Chase 
V.  Railroad  Co.,  78  Me.  346,  5  Atl.  771;  Allen  v.  Same,  82 
Me.  Ill,  19  Atl.  105,  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  729; 
Smith  V.  Same,  87  Me.  339,  32  Atl.  967;  Romeo  v.  Railroad, 
87  Me.  540,  33  Atl.  24;  Giberson  v.  Railroad  Co.,  89  Me.  337, 
36  Atl.  400. 

It  is  further  the  settled  law  of  this  state  that  it  is  incumbent 
upon  a  plaintiff,  suing  to  recover  damages  alleged  to  have 
resulted  from  the  negligence  of  another  party,  to  affirmatively 
prove  his  own  freedom  from  contributory  negligence  in  the 
premises.  There  is  no  presumption  that  a  plaintiff  in  such 
case  was  thus  free  from  contributory  negligence,  though  some 
times  the  circumstances  may  of  themselves  show  that  he  was, 
as  in  the  case  of  a  passenger  injured,  by  the  negligence  of 
a  railroad  company,  while  sitting  in  his  seat  doing  nothing. 
In  the  absence  of  affirmative  evidence  tending  to  show  that  the 
plaintiff,  himself  being  an  actor,  exercised  on  his  part  the 
care  and  effort  incumbent  on  him  to  avoid  the  injury,  he  cannot 
maintain  his  suit.  That  the  only  witness  who  could  testify  to 
facts  showing  such  care  is  dead,  and  the  plaintiff  is  thus  left 
without  the  evidence,  does  not  enable  the  plaintiff  to  recover 
without  the  evidence.  In  support  of  the  foregoing  proposi- 
tion, it  is  only  necessary  to  cite  the  late  case  of  McLane  v. 
Perkins,  92  Me.  39,  42  Atl.  255,  43  L.  R.  A.  487,  where  the 
proposition  is  fully  reviewed  and  affirmed. 

In  this  case  the  plaintiff  contends  that  the  evidence  shows 
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circumstances  and  conditions  which  made  it  difficult  for   Mr.  » 

Day  to  see  or  hear  the  approaching  train,  or  to   obtain  any  | 

other  information  of  its  nearness  to  the  crossing.  If  such  was 
the  case,  it  was  the  duty  of  Mr.  Day  to  make  all  the  more  effort 
to  ascertain  the  truth ;  but  the  case  is  barren  of  evidence  that 
he  made  any  effort  whatever,  great  or  small.  The  difficulty 
of  seeing  and  hearing  the  train  is  therefore  immaterial,  since  it 
is  not  claimed  that  it  was  impossible  with  any  effort  to  know 
of  the  train's  approach.  It  is  the  absence  of  the  evidence  of 
any,  even  the  smallest,  effort  on  the  part  of  Day,  not  his 
inability  to  see  or  hear  with  reasonable  effort,  which  convicts  j 

him  of  contributory  negligence.  i 

The  foregoing  statement  of  the  law  and  the  evidence  would 
seem  to  require  a  judgment  for  the  defendant  notwithstanding 
the  verdict  of  the  jury  in  favor  of  the  plaintiff.     A  verdict  of  ; 

a  jury  on   matters  of  fact,  and  within  even  their  exclusive  ; 

province,  cannot  be  the  basis  of  a  judgment  where  there  is  ' 

no  evidence  to  support  it,  or  when  they  have  made  inferences  i 

contrary  to  all  reason  and  logic.  In  this  case  Mr.  Day,  as  he 
approached  the  crossing,  had  a  plain  duty,  long  and  clearly 
defined  by  law,  failing  to  perform  which,  he  or  his  representa- 
tive could  not  sustain  an  action.  -  There  is  no  evidence  that  he 
did  that  duty  or  any  part  of  it,  and  such  a  fact  must  be  estab- 
lished by  evidence,  and  not  assumed. 

But  the  plaintiff  contends  in  this  case  that  some  of  the 
defendant  company's  servants  so  conducted,  during  Mr.  Day's 
approach  to  the  crossing,  as  to  assure  him  that  no  train  was 
approaching  so  near  as  to  danger  him  in  attempting  the 
crossing  when  he  did.  This  assurance  was  given,  the  plain- 
tiff says,  by  some  of  the  section  men  propelling  a  handcar  ' 
along  the  track  over  the  crossing  toward  the  direction  from 
which  the  train  was  coming.  The  argument  is  that  Mr.  Day, 
seeing  this  handcar,  and  knowing  that  it  must  go  nearly  i,ooo 
feet  to  reach  a  switch  or  side  track  where  it  could  let  a  train 
by,  was  thereby  assured  that  no  train  from  that  direction 
would  reach  the  crossing  until  that  i,ooo  feet  had  been  first 
covered  by  the  handcar  and  then  by  the  train,  which  would 
have  allowed  him  ample  time  for  crossing  safely;  and  that  a 
jury  might  reasonably  find  that  it  was  not  negligence  in  Mr. 
Day  to  rely  on  that  assurance,  and  cease  his  own  personal 
outlook  for  the  approach  of  such  a  train  at  such  a  time  as 
would  endanger  him.  Hooper  v.  Railroad,  8i  Me.  260,  17 
Atl.  64,  and  York  v.  Railroad  Co.,  84  Me.  117,  24  Atl.  790,  i& 
L.  R.  A.  60,  are  cited. 

It  appears  in  evidence  that  the  defendant  company's  sec- 
tion men  did  propel  a  handcar  along  the  track  over  the  cross- 
ing in  the  direction  named,  but  this  was  while  Mr.  Day  was 
on  Portland  street,  some  50  feet  from  the  turn  into  Wells 
street,  and  while  he  was  traveling  parallel  with  the  railroad, ' 
and  not  toward  it.  The  distance  from  the  crossing  on  Wells 
street  to  its  junction  with  Portland  street  was  471   feet.     The 
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section  men,  or  some  of  them,  as  they  passed  the  crossing^ 
noticed  Mr.  Day  and  his  team  at  the  locality  named,  on  Port- 
land street  near  Wells  street. 

Unfortunately  for  this  <:ontention,  there  is  no  evidence 
that  Mr.  Day  noticed  his  handcar,  although  it  was  within 
the  range  of  his  vision.  There  are  no  circumstances 
tending  to  show  that  he  noticed  it,  or,  if  he  did  notice 
it,  that  it  in  the  least  influenced  his  after  conduct.  He  was 
on  Portland  street  at  the  time,  traveling  parallel  with  the 
railroad,  and,  if  he  faced  as  he  was  driving,  was  not  facing  the 
car  on  the  track.  His  momentary  stop  some  20  feet  from 
the  crossing  does  not  tend  to  show  that  he  noticed  the  car. 
That  stop  was  some  minute  or  two  after  the  car  had  passed, 
and  after  the  section  men  on  the  car  saw  him. 

Of  course,  it  is  possible  that  he  noticed  the  handcar.  In- 
deed, it  may  be  quantitatively  probable  that  he  did.  Quanti- 
tative probability,  however,  is  only  the  greater  chance.  It  is 
not  proof,  nor  even  probative  evidence,  of  the  proposition  to 
be  proved.  That  in  one  throw  of  dice  there  is  a  quantitative 
probability,  or  greater  chance,  that  a  less  number  of  spots 
than  sixes  will  fall  uppermost  is  no  evidence  whatever  that  in 
a  given  throw  such  was  the  actual  result.  Without  something 
more,  the  actual  result  of  the  throw  would  still  be  utterly  un- 
known. The  slightest  real  evidence  that  sixes  did  in  fact  fall 
uppermost  would  outweigh  all  the  probability  otherwise. 
Granting,  therefore,  the  chances  to  be  more  numerous  that  the 
plaintiff's  intestate  did  notice  the  handcar  than  that  he  did 
not,  we  still  have  only  the  doctrine  of  chances.  We  are  still 
without  evidence  tending  to  actual  proof.  However  con- 
fidently one  in  his  own  affairs  may  base  his  judgment  on  mere 
probability  as  to  a  past  event,  when  he  assumes  the  burden  of 
establishing  such  event  as  a  proposition  of  fact  as  a  basis  for 
a  judgment  of  a  court  he  must  adduce  evidence  other  than  a 
majority  of  chances. 

The  situation  was  very  different  from  that  in  either  of  the 
cases  cited.  In  each  of  those  cases  the  traveler  was  directly 
at  the  crossing  at  the  time  of  the  event  on  the  crossing.  In 
the  one  case  the  gates  were  up  when  the  traveler  reached  the 
gated  crossing,  and  remained  up.  In  the  other  case  the 
traveler  was  at  the  crossing,  halted  and  waiting,  as  the  train 
passed  directly  before  his  face.  In  this  case  at  bar,  the  event 
occurred  when  the  traveler  was  «;oo  feet  distant  from  the 
crossing,  traveling  parallel  with  the  railroad,  and  nothing 
appears  in  evidence  or  the  situation  that  would  force  the  event 
upon  his  attention  as  in  the  other  cases. 

For  lack  of  evidence,  even  from  circumstances,  that  Mr. 
Day  in  fact  noticed  the  handcar  as  it  passed  along  the  track 
and  was  influenced  by  it  to  cease  further  outlook,  that  episode 
does  not  suffice  to  show  that  Mr.  Day  took  the  requisite  pre- 
cautions, or  was  excused  from  taking  them  by  any  assurance 
of  safety  from  the  company's  conduct.     The  whole  evidence 
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does  not  show,  either  that  he  took  the  precaution,  or  that  he 
in  fact  relied  upon  assurances  of  safety. 
'  The  plaintiff  calls  attention  to  evidence  that  this  crossing 
was  in  a  compact  part  of  the  town,  where  the  speed  of  trains 
was  limited  by  law  to  six  miles  an  hour  when  passing  the 
crossing,  and  that  this  train  passed  the  crossing  at  a  much 
greater  rate  of  speed.  She  contends  that  Mr.  Day  could 
properly  assume,  and  act  upon  the  assumption,  that  the  train 
was  not  moving  more  than  the  lawful  rate  of  six  mile^  an  hour, 
and  therefore,  if  he  could  have  safely  crossed  the  track  in 
front  of  a  train  moving  only  at  that  rate,  she  has  shown  that 
he  was  free  from  contributory  negligence  In  crossing  the  track 
when  he  did.  Unfortunately  for  this  contention,  also,  there 
is  no  evidence  that  Mr.  Day  consciously  saw  or  heard  the 
train  at  all,  or  reasoned  about  its  speed  as  compared  with  his 
own.  So  far  as  the  evidence  shows,  he  went  upon  the  cross- 
ing entirely  unmindful  of  what  was  approaching.  Had  he 
noticed  the  train,  it  was  his  duty  to  note  its  actual  rate  of 
speed,  and  take  no  chances  of  collision  with  it. 

The  plaintiff  further  calls  attention  to  evidence  that  no  bell 
was  rung,  no  whistle  was  blown,  and  no  other  signal  of 
approach  was  given  by  the  train.  She  contends  that  the 
absence  of  all  signals  of  approach  was  an  assurance  of  safety. 
As  to  this  contention,  it  has  been  repeatedly  held  that  the 
traveler  upon  the  highway  must  not  depend  solely  upon  any 
signal  from  the  railroad  company's  servants,  but  must,  in 
the  absence  of  such  signals,  still  be  on  his  guard,  and  endeavor 
to  ascertain  the  actual  fact  whether  or  not  a  train  be  approach- 
ing.    See  cases  cited  above. 

So  far  as  now  appears,  the  case  is  the  too  common  one 
where  the  traveler  upon  the  highway  either  took  no  adequate 
care  to  ascertain  whether  a  train  was  approaching,  or  else, 
being  aware  of  the  approaching  train,  recklessly  undertook  to 
cross  before  it. 

We  find  in  the  law  and  the  evidence  no  foundation  for  this 
verdict,  and  it  must  be  set  aside. 

Motion  sustained.     Verdict  set  aside. 


Chicago  &  E.  I.  R.  Co.  v.  Randolph. 

{Supreme  Court  of  Illinois  ^  OcL  ^5, 1902,) 
[65  N.  B.  Rep.  142.] 

Accident  at  Crossing— Care  Required  of  Plaintiff. 

Aa  engine,  which  struck  plaiati£P  while  crossing*  a  railroad  track, 
had  been  engaged  in  switching  for  several  minutes  across  the  cross- 
ing, which  it  had  obstructed.  Plaintiff  waited  to  cross  until  the  en- 
g^ine  had  been  put  in  rapid  motion  away  from  the  crossing,  when, 
believing  the  switching  had  been  finished  there,  he  attempted  to 
cross.  His  view  was  obstructed  by  a  freight  car,  and  without  warn- 
ing the  engine  was  suddenly  reversed,  and  was  moved  rapidly  back- 
ward over  the  crossing,  striking  plaintiff  and  causing  injiiries:  keld^ 
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^hat  plaiutiff  was  only  required  to    proceed  with   ordinary   care,    and 
that  he  was  not  guilty  of  contributory  negligence  as  a  matter  of  law. 

Appeal — Review. 

Where,  on  the  trial  of  an  action  for  injuries,  defendant  made  no 
objection  to  evidence  of  the  value  of  services  of  plaintiff's  wife  in 
nursing  him,  it  could  not  object  thereto   for  the  first  time  on  appeal. 

Same — Same. 

Where,  in  an  action  for  injuries,  defendant  made  no  objection  to 
evidence  of  services  of  plaintiff's  wife  in  nursing  him,  and  of  the 
value  thereof,  and  made  no  request  that  the  court  should  instruct 
the  jury  that  plaintiff  could  not  recover  for  such  services,  it  could 
not  object  for  the  first  time  on  appeal  to  an  instruction  authorizing 
the  jury  to  include  such  services  as  an  element  of  damages,  if  they 
should  find  for  the  plaintiff. 

Personal  Injuries — Nonexpert  Testimony  as  to  Nature  of. 

In  an  action  for  injuries  evidence  of  nonexpert  witnesses  that 
plaintiff  was  ^'suffering,*'  was  **nervous,'*  ** in  misery,"  '*weak,*' 
'**feeble\"  **in  distress,"  **sore,'*  **in  pain,"  '* nauseated,"  etc.,  was 
proper. 

Instruction. 

Where  plaintiff  was  injured  at  a  railroad  crossing,  an  instruction 
that,  if  plaintiff  attempted  to  cross  the  track  under  circumstances 
specified  in  the  instruction,  then  **the  plaintiff  assumed  th^  risks," 
was  properly  refused,  since,  as  plaintiff  bore  no  contractual  relation  to 
defendant  company,  the  doctrine  of  assumed  risk  did  not  apply 
to  him. 

Appeal  from  appellate  court.  Third  district. 

Action  by  Francis  F.  Randolph  against  the  Chicago  & 
Eastern  Illinois  Railroad  Company.  From  a  judgment  in 
favor  of  plaintiff,  affirmed  by  the  appellate  court  (loi  111. 
Ap'p.  I2i),  defendant  appeals.     Affirmed. 

H.  M.  Steely  and  W.  H.  Lyford,  for  appellant. 
Isaac  A.  Love  and  W.  R.  Jewell,  Jr. ,  for  appellee. 

BOGGS,  J.  The  judgment  in  the  sum  of  $1,500,  awarded 
the  appellee  against  the  appellant  company  in  the  circuit 
-court  of  Vermilion  county  as  damages  for  personal  injuries 
sustained  by  the  appellee  through  the  alleged  negligence  of 
the  appellant  company,  was  affirmed  by  the  appellate  court 
for  the  Third  district,  and  the  record  thereof  is  before  this 
-court  by  the  further  appeal  of  the  railway  company.  The 
appellee,  while  endeavoring  to  pass  over  the  tracks  of  the 
appellant  company  at  a  public  crossing  in  Germantown  in  a 
buggy,  was  run  upon  by  the  tender  of  a  locomotive,  which 
servants  of  the  appellant  company  were  moving  with  a  back- 
ward motion  over  and  across  the  public  crossing. 

Counsel  for  the  appellant  company  concede  the  evidence 
was  such  as  to  present  to  the  jury  as  a  question  of  fact  whether 
the  company  was  guilty  of  negligence  as  charged  in  the  decla- 
ration. Counsel,  however,  contend  it  appeared  in  the  evi- 
dence, without  dispute,  that  the  appellee,  in  going  upon  and 
attempting  to  cross  the  tracks  of  the  railroad  company,  delib- 
•erately  calculated  upon  the  chances  of  driving  across  the 
tracks  before  the  engine  would  reach  the  crossing,  and  volun- 
tarily took  the  risk  of  reaching  and  clearing  the  crossing  be- 
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fore  the  engine  could  strike  him,  and  that  for  this  reason  the 
court,  in  passing  upon  the  motion  entered  by  the  appellant 
company  for  a  peremptory  verdict  in  its  favor,  should  have 
held  as  matter  of  law  the  appellee  was  guilty  of  contributory 
negligence,  and  should  have  directed  a  verdict  for  the  com- 
pany. The  engine  which  struck  the  appellee  had  been 
engaged  for  1 5  or  20  minutes  in  switching  cars  back  and  forth 
across  the  public  crossing,  and  during  that  period  of  time  had 
obstructed  the  crossing.  The  appellee  was  waiting  to  cross» 
and  the  evidence  tended  to  show  that  the  engine  was  put  in 
rapid  motion  toward  the  south,  with  every  appearance  that 
the  work  of  switching  had  been  finished  there,  and  that  the 
engine  was  going  away  from  the  locality  of  the  crossing  to 
work  elsewhere,  and  that  he  believed  he  could  cross  with 
entire  safety.  He  therefore  attempted  to  pass  along  the  high- 
way over  the  railway  crossing.  His  view  of  the  engine  was 
obstructed  by  a  freight  car.  Without  any  warning  whatever 
the  motion  of  the  engine  was  suddenly  reversed,  and  it  was 
moved  rapidly  backward  over  the  crossing,  and  thus  ran  upon 
and  injured  the  appellee.  The  trial  court  correctly  regarded 
it  as  a  question  of  fact,  under  the  proof,  whether  the  appellee 
exercised  reasonable  care  for  his  own  safety  in  attempting 
to  cross  the  tracks.  The  question  was  not,  as  counsel  for 
appellant  argue,  whether  the  appellee  was  free  from  even  the 
slightest  negligence,  but  whether  he  acted  with  that  degree  of 
care  which  a  reasonably  prudent  and  cautious  person  would 
have  exercised  under  like  conditions.  Railroad  Co.  v.  Hutchin- 
son, 120  111.  587,  II  N.  E.  855.  Slight  negligence  is  not  incom- 
patible with  due  and  ordinary  care,  and  if  one  has  proceeded 
with  ordinary  care,  though  slightly  negligent,  he  has  observed 
the  degree  of  care  required  by  law.  Railway  Co.  v.  Hessions, 
150  111.  546,  37  N.  E.  905;  Railway  Co.  v.  Dinsmore,  162  IlL 
658,  44  N.  E.  887. 

Complaint  is  made  that  the  appellee,  in  order  to  enhance 
his  damages,  was  permitted  to  prove  that  his  wife  rendered 
services  to  him  as  a  nurse  and  that  he  agreed  to  pay  her  there- 
for. In  this  same  connection  we  may  consider  the  further 
complaint  that  the  court  erred  in  so  framing  an  instruction 
given  to  the  jury  on  the  motion  of  the  court  as  to  warrant  the 
inclusion  of  the  value  of  the  services  of  the  wife  in  assessing 
the  damages  to  be  awarded  to  the  appellee.  The  testimony 
having  reference  to  the  services  of  the  wife  in  nursing  the 
appellee  was  given  by  the  appellee.  It  was,  in  substance, 
that  he  required  care  and  nursing;  that  his  wife  and  son  and 
others,  his  neighbors,  waited  upon  and  nursed  him;  that  he 
agreed  to  pay  his  nurses,  including  his  wife,  for  their  labor; 
that  he  was  waited  upon  and  nursed  for  13  weeks;  and  that 
the  total  expense  for  such  services  was  $10  per  week.  Coun- 
sel for  appellant  did  not  object  to  this  testimony,  ask  that  it 
be  excluded  or  that  the  jury  be  instructed  to  disregard  it,  or 
in  any  way  ask  the  court  to  rule  as  to  its  admissibility;  nor 
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did  the  court  make  any  ruling  thereon.  Counsel  for  appel- 
lant treated  the  testimony  as  admissible,  and  proceeded  to 
cross-examine  with  reference  thereto,  and  in  the  course  of  such 
cross-examination  brought  out  the  fact  that  nothing  had  been 
said  between  the  husband  and  wife  as  to  how  much  should  be 
paid  to  the  wife.  The  court  did  not  make,  or  was  not  asked 
to  make,  any  ruling  as  to  the  admissibility  of  the  testimony. 
The  litigants  proceeded  upon  the  ^  theory  it  was  competent 
and  proper  proof.  There  is,  therefore,  nothing  in  the  record 
on  which  to  base  an  assignment  that  error  intervened  in  the 
admission  of  thei  evidence.  Had  the  objection  been  raised  in 
the  trial  court,  the  testimony  might  have  been  withdrawn,  or 
the  jury  instructed  to  disregard  it,  and  the  record  freed  from 
error.  The  appellant  company  could  not  be  permitted  to 
omit  all  objection,  act  upon  the  testimony  as  legal  and  proper 
in  the  trial  court,  take  the  chances  of  a  favorable  verdict,  and, 
that  failing,  complain  in  this  court  for  the  first  time  that  an 
error  thereby  crept  into  the  record. 

In  the  instruction  framed  by  the  court,  upon  the  motion  of 
the  court,  for  the  purpose  of  advising  the  jury  as  to  the 
elements  of  damages  in  the  event  the  verdict  should  be  for  the 
plaintiff,  the  reasonable  expenses,  if  any  are  proven,  **in  re- 
pairing the  buggy  and  harness,  in  nursing,  and  physician's 
services,"  are  mentioned  as  proper  for  consideration.  It  is 
urged  a  general  objection  preserved  to  this  instruction  calls 
upon  this  court  to  reverse  the  judgment  on  the  ground  the 
instruction,  in  view  of  the  evidence,  authorized  the  jury  to  in- 
clude the  value  of  the  services  rendered  by  the  wife  in  the 
damages  assessed  to  be  paid  by  the  appellant  company.  The 
parties,  in  producing  the  testimony  for  the  consideration  of 
the  jury,  proceeded  upon  the  theory  the  value  of  the  services 
of  the  wife  in  nursing  her  husband,  if  rendered  upon  a  con- 
tract that  she  should  be  paid  therefor,  was,  in  legal  contempla- 
tion, proper  to  be  considered  by  the  jury  in  arriving  at  the 
damages  sustained  by  the  husband.  In  the  instruction  under 
review  the  court  merely  accepted  the  view  entertained  and 
acted  upon  by  the  parties,  and  instructed  accordingly.  The 
appellant  company  did  not  seek  to  have  the  jury  otherwise 
instructed  on  the  point,  and  cannot  now  be  heard  to  complain 
that  the  jury  were  permitted  to  decide  the  case  on  evidence 
which  it  voluntarily  allowed  to  go  to  the  jury  as  proper  and 
competent  to  be  heard  and  considered. 

The  objection  that  a  number  of  witnesses  were  improperly 
allowed  to  give  in  evidence  opinions  as  to  the  injury  received 
by  appellee  and  its  effect  upon  his  health  is  not  well  taken. 
We  have  examined  all  the  testimony  pointed  out  by  counsel 
to  which  the  objection  applies.  It  consists  of  statements  of 
witnesses  that  the  appellee  was  ** suffering,**  was  ** nervous,*' 
was  **in  misery,'*  ** weak,"  **feeble,"  **in  distress,"  **sore," 
**in  pain,"  '*nausaated,"  etc.  This  testimony  was  competent, 
within  the  rule  laid  down  in  Railway  Co.  v.  Fishman,  169  111. 
196,  48  N.  E.  447.     We  there  said  (page   198,    169  111.,  and 
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page  448,  48  N.  E.):  "Where  a  previous  habit  or  study  is 
essential  to  the  formation  of  an  opinion  sought  to  be  put  in 
evidence,  only  such  persons  are  competent  to  express  an 
opinion  as  have,  by  experience,  special  learning,  or  training, 
gained  a  knowledge  of  the  subject-matter  upon  which  an 
opinion  is  to  be  given,  superior  to  that  of  an  ordinary  per- 
son. Witnesses  not  experts  are,  however,  allowed  to  express 
opinions  when  the  subject-matter  to  which  the  testimony  re- 
lates is  such  in  its  nature  it  cannot  be  reproduced  and  described 
to  the  juiy  precisely  as  it  appeared  at  the  time.  Opinions 
may  be  given  by  nonexpert  witnesses  as  to  the  state  of  health, 
hearing,  or  eyesight  of  another,  or  the  ability  of  another  to 
work,  or  walk,  or  use  his  arms  or  legs  naturally,  or  whether 
such  other  is  apparently  suffering  pain,  or  is  unconscious,  in 
possession  of  his  or  her  mental  faculties,  intoxicated,  excited, 
calm,"  etc. 

Instruction  No.  25,  asked  by  the  appellant  company,  but 
refused,  was,  in  substance,  that  if  the  appellee  attempted  to 
cross  the  track  of  the  railroad  under  certain  circumstances, 
specified  in  the  instruction,  **then,  under  the  law,  the  plain- 
tiff assumed  the  risks,  perils,  and  dangers  incident  to  so 
doing,"  and  could  not  recover  because  of  such  assumption  of 
the  risk  and  peril  from  which  he  received  the  injury.  The 
principle  that  a  servant  of  sufficient  age  and  experience,  who 
voluntarily  contracts  to  enter  the  employ  of  a  master,  assumes 
the  risks  ordinarily  and  usually  incident  to  the  employment, 
and  will  be  supposed  to  have  contracted  with  reference  to 
such  risks,  has  no  reference  to  the  rights  and  duties  of  the 
parties  to  this  cause.  The  appellee  bore  no  contractual  rela- 
tion to  the  appellant  company.  He  was  charged  with  the 
duty  of  exercising  ordinary  care  for  his  own  safety,  and,  if  he 
conducted  himself  with  that  degree  of  prudence  and  caution, 
he  was  entitled  to  recover,  if  injured  by  the  negligence  of  the 
appellant  company.  If  he  failed  to  so  order  his  actions,  he 
should  have  been  denied  a  right  to  recover,  not  on  any  theory 
that  he  had  assumed  the  dangers  and  risks  from  which  he  was 
injured,  but  because  he  had  failed  to  act  with  reasonable  care. 

There  appears  no  reason  we  should  interfere  with  the  judg- 
ment.    It  is  affirmed. 

Judgment  affirmed.  

Snell  v.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co. 

{Supreme  Court  of  Minnesota^  Oct,  j/,  igo2, ) 
[91  N.  W.  Rep.  1108.] 

Accident  at  Crossing— Stop,  Loolc,  and  Listen— Obstructed  View— Con- 
tributory Negligence  of  Person  in  Charge  of  Cattle. 
The  plaintiff's  16-7ear  old  son  approached  defendant's  railroad 
crossing  with  a  team  and  wagon,  at  the  rear  of  which  were  tied  two 
cows;  and,  because  they  did  not  lead  well,  the  bfy  left  the  team  to 
go  on  without  a  driver,  and  went  behind  the  cows  to  drive  them 
along.     At  a  point  about  eight  rods  from  the  track,  where   the   view 
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of  the  track  was  obstructed  by  a  growth  of  underbrush  and  timber, 
the  boy  stopped  and  listened  for  signals  or  other  indications  of  ap-i 
proaching  trains,  and,  hearing  none,  he  went  on  without  further  in-, 
vestigation.  While  crossing  the  track,  the  cows  were  killed  by  one 
of  defendant's  trains:  held,  the  boy  was  guilty  of  contributory  neglii 
g'ence. 

Same— Proximate  Cause— Question  for  Jury. 

In  the  village  of  Eden  Valley  defendant  maintained  a  depot 
and  side  track  for  the  accommodation  of  warehouses,  lumber 
yard,  coal  shed,  etc.  The  distance  from  the  east  to  the 
west  switch  was  1,800  feet,  and  the  space,  to  the  extent 
of  200  feet  west  of  the  west  switch  and  350  feet  east  of  the 
east  switch,  was  left  unfenced  by  defendant,  and  treated  as  a  part  of 
its  depot  grounds  or  switching  yard.  Certain  stock  belonging  to 
plaintiff  was  killed  at  a  point  about  150  feet  west  of  the  west  switch : 
h^ld^  it  was  a  question  of  fact  for  the  jury  to  determine  whether  the: 
proximate  cause  of  the  killing  of  the  cattle  was  the  absence  of  the 
fence,  and  whether  the  point  where  they  were  killed  was  reasonably 
required  by  the  railway  company  as  a  part  of  its  depot  grounds  or> 
switching  yard. 

Start,  C.  J.,  and  Brown,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Meeker  county ;  Gorham  Powers, 
Judge. 

Action  by  Robert  Snell  against  the  Minneapolis,  St.  Paul  & 
Sault  Ste.  Marie  Railway  Company.  Verdict  for  plaintiff. 
From  an  order  denying  a  motion  for  a  new  trial,  defendant 
appeals.     Reversed. 

Alfred  H.  Bright  and  E.  P.  Peterson,  for  appellant. 
N.  D.  &  C.  H.  March,  for  respondent. 

LEWIS,  J.  First  cause  of  action:  At  a  point  one  mile 
from  the  village  of  Eden  Valley  a  highway  crosses  de- 
fendant's railroad  at  an  angle  of  about  45  degrees.  The 
right  of  way  was  fenced  at  this  point,  and  the  distance  from 
the  fence  to  the  center  of  the  track  was  50  feet,  and  from  the 
fence,  running  parallel  to  the  highway,  to  the  center  of  the 
wagon  road,  75  feet.  The  space  on  both  sides  of  the  right  of 
way  was,  for  a  considerable  distance,  covered  with  brtish  and 
timber,  which  obstructed  a  view  of  the  track  by  a  traveler  on 
the  highway  until  reaching  the  right  of  way  fence.  From  the 
portion  of  the  highway  which  crossed  the  right  of  way  the 
view  was  unobstructed  for  a  long  distance,  both  east  and  west. 
Plaintiff's  son,  a  lad  16  years  of  age,  approached  this  crossing 
with  a  team  and  wagon,  at  the  rear  of  which  were  tied  two 
cows.  For  some  time  before  arriving  at  the  crossing  the  boy 
had  left  the  team  to  travel  without  a  driver  while  he  had  gone 
back  to  drive  the  cows,  which  were  not  leading  well.  Accord- 
ing to  his  testimony,  when  he  arrived  within  about  eight  rods 
of  the  railroad  track  he  stopped  the  team  and  looked  and 
listened  for  trains.  At  that  point  his  view  was  cut  off  by  the 
brush,  and,  not  being  able  to  hear  any  signals  or  trains,  he 
started  on  again,  still  walking  along  behind  the  cows.  When 
the  horses  were  about  to  step  upon  the  track,  the  boy  noticed 
a  gravel  train  close  upon  them,  rapidly  hacking  down   from 
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the  east.  The  horses  succeeded  in  getting  across  with  the 
wagon,  but  the  cows  were  struck  and  killed  by  the  train.  It 
is  admitted  that  defendant  was  guilty  of  negligence  in  rapidly 
backing  its  train  over  the  crossing  without  giving  the  ordinary 
signals.  The  only  question  is,  was  the  boy  guilty  of  contrib- 
utory negligence?  We  must  answer  the  question  in  the 
affirmative.  No  exception  can  be  made  on  account  of  his  age, 
and  the  evidence  discloses  the  fact  that  he  was  a  boy  of 
average  intelligence  and  experience.  While  the  team  was 
gentle,  and  it  was  not  in  itself  an  act  of  negligence  to  leave 
them  to  travel  without  a  driver,  yet  it  is  clear  that  had  the 
boy  remained  in  the  wagon,  in  direct  control  of  the  horses, 
he  would  have  been  in  a  position  to  discover  the  approaching 
train  and  control  thd  team;  and  if  he  left  such  point  of 
advantage,  and  for  his  own  convenience  walked  behind  the 
cows,  he  thereby  placed  himself  and  the  property  in  a  more 
hazardous  position,  because  by  so  doing  he  reduced  his  chances 
of  discovering  approaching  danger..  Therefore,  if  his  view  was 
obstructed  before  reaching  the  right  pf  way  by  reason  of  the 
disadvantage  of  his  position  at  the  rear,  it  was  his  duty  to  go 
forward  and  look  for  approaching  trains  before  starting  across 
the  track;  and,  having  failed  so  to  do,  he  must  be  held  to 
have  contributed  to  the  injury  which  followed. 

2.  Second  cause  of  action:  Eden  Valley  was  an  incor- 
porated village,  wherein  were  established  defendant's  depot, 
water  tank,  and  coal  sheds  upon  the  main-track,  two  elevators 
and  a  lumber  yard  upon  the  north  siding  track,  and  in  addi- 
tion there  was  a  siding  track  running  along  the  south  side  of 
the  coal  shed,  and  a  stub  track  running  off  to  the  northeast. 
According  to  the  record,  the  west  switch  was  located  at  a 
point  1,050  feet  from  the  depot,  and  750  feet  from  the  coal 
shed.  The  west  switch  was  the  point  where  the  elevator  and 
lumber  yard  siding  track  connected  with  the  main  track,  and 
at  a  point  on  this  siding  track  about  150  feet  east  of  the  main 
west  switch  the  stub  track  above  mentioned  branched  off. 
The  switch  to  the  east,  where  the  elevator  and  lumber  siding 
track  connected  with  the  main  track,  was  at  a  point  700  feet 
east  of  the  depot  and  825  feet  east  of  the  coal  shed.  To  the 
east  of  the  village  the  defendant  had  fenced  its  right  of  way 
to  a  point  350  feet  east  of  the  east  switch,  and  to  the  west  the 
fence  across  the  right  of  way  was  located  200  feet  west  of  the 
west  switch,  at  the  end  of  a  pile  bridge  which  acted  as  a  cattle 
guard,  so  that  the  space  remaining  unfenced  was  2,350  feet, 
and  the  total  distance  between  the  two  extreme  switches  was 
1,800  feet.  During  the  night  some  of  plaintiff's  cattle  had 
broken  out  of  the  pasture,  located  some  distance  east  of  the 
village,  and  were  huddled  together  upon  the  track  at  a  point 
about  1 50  feet  west  of  the  west  switch,  and  two  of  them  were 
killed  by  defendant's  train.  The  court  instructed  the  jury  to 
return  a  verdict  for  plaintiff  for  the  value  of  the  stock  killed, 
upon  the  ground  that  it  appeared,  as  a  matter  of  law,  that  the 
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cattle  entered  upon  the  railroad  track  by  reason  of  the 
absence  of  a  fence,  and  that  it  was  the  duty  of  the  dompany  to 
maintain  fences  at  the  point  where  the  cows  were  killed.  We 
are  unable  to  agree  with  the  court  on  either  proposition.  It 
was  clearly  for  the  jury  to  determine  from  the  evidence,  under 
proper  instructions,  whether  or  not  the  cattle  entered  upon 
the  right  of  way  at  a  point  where  the  company  was  or  was 
not  required  to  fence. 

The  other  question  may  be  stated  as  follows:  Was  that 
portion  of  the  track  between  the  bridge  and  the  west  switch, 
a  distance  of  150  feet,  reasonably  necessary  for  the  accommo- 
dation of  defendant's  employees  in  cutting  off  cars  and  in 
making  up  trains.?  Or  does  it  appear,  as  a  matter  of  law,  that 
defendant  should  be  required  to  maintain  a  fence  and  cattle 
guard  at  a  point  contiguous  to  the  west  switch,  and  that  there- 
fore the  space  between  the  west  switch  and  the  bridge  should 
have  been  fenced .?  The  question  turns  upon  the  effect  the 
cattle  guard  would  have  in  the  vicinity.  From  the  evidence 
on  behalf  of  respondent,  it  appears  that  for  the  purpose  of 
working  a  switch  only  six  or  eight  feet  of  ground  are  necessary, 
and  it  is  urged  that  defendant  should  be  required  to  construct 
its  cross-fence  within  8  or  10  feet  of  the  switch.  On  the  other 
hand,  the  testimony  on  behalf  of  defendant  tended  to  show 
that  this  switch  was  within  what  may  be  termed  the  depot 
grounds  or  switching  yard  of  the  village ;  that  it  was  frequently 
used  in  switching  cars  upon  the  several  side  tracks  mentioned, 
and,  if  a  cross-fence  was  required  to  be  maintained  in  that 
vicinity  within  a  few  feet  of  the  switch,  it  would  necessitate 
putting  in  a  cattle  guard ;  and  that  a  cattle  guard  is  a  dan- 
gerous thing,  increasing  liability  to  accident  by  employees  in 
charge  of  defendant's  trains.  The  evidence  tends  to  show 
that  brakemen,  in  handling  the  switch  and  in  cutting  oS  cars, 
were  required  to  pass  back  and  forth  over  the  track  for  the 
entire  distance  between  the  switch  and  the  bridge,  and  that 
the  presence  of  the  cattle  guard  would  unreasonably  increase 
their  liability  to  accident.  We  are  of  the  opinion  that  it  was 
a'question  of  fact  to  be  determined  by  the  jury  whether  or  not 
the  space  mentioned  was  reasonably  required  by  defendant  as 
a  part  of  its  depot  grounds  or  yard  system.  It  certainly  does 
not  aver,  as  a  matter  of  law,  from  the  evidence,  that  the 
defendant  was  required  to  maintain  fences  and  a  cattle  guard 
at  that  point. 

In  the  case  of  Greeley  v.  Railway  Co.,  33  Minn.  136,  22  N. 
W.  179,  53  Am.  Rep.  16,  it  was  held  that  the  facts  in  that  case 
did  not  tend  to  bring  the  case  within  either  of  the  implied  ex- 
ceptions to  the  statute ;  and  those  exceptions  are  declared  in 
that  case  to  exist  when  there  is  a  legal  duty  imposed  upon  the 
company  to  the  contrary,  or  when  the  public  convenience  is 
conserved,  and  a  ^'public  place"  is  defined  as  a  place  put  into 
practical  use  by  the  public.  We  are  not  disposed  to  insist 
upon  the  term  **depot  grounds"  as  descriptive  of  the  limita- 
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tion  to  the  implied  exception  to   the  statutory  requirements^ 
We  can  see*  no  distinction  in  principle  between  the  necessities: 
of  a  fence  at  a  point  strictly  within  the  so-called  depot  grounds, 
and  a  point  where,  by  the  use  of  switches  and  side  tracks,  the 
presence  of  cattle  guards  would  tend  to  increase  the  hazard 
to  employees  of  the  railway  company,  although  such  point 
might  be  beyond  the  ordinary  limits  of  the  depot  grounds.    .In 
other  words,  the  implied  exceptions  to  the  terms  of  the  stat- 
ute should  not  be  held  strictly  to  apply  to  the  convenience  or 
safety  of  the  public  having  business  relations  other  than  as. 
employees.     In  a  certain  sense,  the  employees  of  a  railroad 
company  are  the  public,  and  their  interests  and  convenience 
are  to  be  considered  in  the  application  of  the  statute,  as  well 
as  those  who  do  not  bear  that  relation  to  the  company.     Of 
course,  the  mere   inconvenience  or  the   mere   matter  of  ex- 
pense on  the  part  of  the  railway  company  would  not  bring  the- 
case  within  the  implied   exceptions;  but  there  may  be  such  a 
condition  that  it  is  impracticable  to  put  a  fence  along  the 
yard  system  of  a  railroad,  when  it  would  materially  affect  the 
safety  of  those  in  the  discharge  of  their  duties.     Although  in 
one  sense  the  public  would  not,  in  a  direct  way,  be  affected  by 
such  condition,  yet,  in  another  and  broader  sense,  the   public 
is  interested  in  having  such  a  condition  maintained  that  em- 
ployees may  work  with  reasonable  safety.     It  is  better  that 
the  public  dispense  with  the  presence  of  the  fence  for  the 
protection  of  persons  and  stock,  than  that  a  condition   be 
maintained  which  would  unreasonably  increase  the  hazard  of 
railroad  employment.     In  Greeley  v.  Railway  Co.,  supra,  it 
does  not  appear  from  the  record  to  what  extent  the  yard  was 
used  for  switching,  and  to  what  extent  the  railroad  employees 
would  be  affected  by  the  presence  of  the  cattle  guard ;  hence 
the  court's  attention  was  not  called  directly  to  the  point  now 
before  us.     In  some  of  the  states  the  legislatures  have  taken 
note  of  the  necessity  of  making  the  exceptions  applicable  to 
such  places  as  switching  yards,  and  have  so  enacted.     In  our 
own  state,  in  the  more  recent  decisions,  this  court  has  recog- 
nized the  necessity  of  extending  the  exceptions  beyond  the 
narrow  limits  understood  by  the  term  ** depot   grounds.'*     In 
the  case  of  Nickolson  v.  Railway  Co.,  8o  Minn.  508,  83  N.  W. 
454,  18  Am.  &   Eng.  R.  Cas.,  N.  S.,  682,  the  court  uses  this 
language:     "This  implied  exception  has  been  held  as  to  such 
places  as  depot  and  station  grounds  used  for  the  convenience 
of  passengers  and  the  necessary  handling  of  freight.     This  is 
as  far  as  this  court  has  gone,  although  there  may  be  other  and 
further  exceptions, — such,  for  instance,  as  a  yard   used  for 
switching  purposes,  crossed  at  surface  by  streets.     Fencing 
without  cattle  guards  on  either  side  of  the   street  crossings 
would  be  of  no  value,    and  at  such  places  guards  would  prove 
death  traps  to  switchmen,  who  in  such  yards  have  to  do  a  large 
part  of  their  work  on  the  ground. "     In  the  case  of   Marengo 
V.  Railway  Co.,  84  Minn.  397,  87  N.  W.  11 17,  this  language  is 
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used:  ** An  exception  would  probably  also  apply  to  yards 
devoted  distinctively  to  switching,  and  the  work  of  receiving, 
distributing,  or  making  up  and  sending  out  trains,  whenever 
the  legal  duty  of  maintaining  cattle  guards  at  highway  cross- 
ings might  seriously  endanger  the  lives  of  switchmen  in  the  use 
of  the  tracks. ' '  In  both  those  cases,  however,  the  facts  were 
not  sufficient  to  bring  them  within  the  exception. 
Order  reversed,  and  a  new  trial  granted. 

BROWN,  J.  I  dissent.  The  evidence  made  the  question 
of  contributory  negligence  one  for  the  jury.  The  boy  did  not, 
as  said  in  the  majority  opinion,  walk  behind  the  cows  **for 
his  own  convenience,'*  but,  on  the  contrary,  for  the  reason 
that  he  deemed  it  necessary  to  do  so.  He  testified — ^and  there 
is  nothing  in  the  record  to  contradict  him — that  one  of  the 
cows  would  not  lead,  and  because  of  this  fact,  his  team  being 
gentle  and  easily  guided  by  the  voice,  he  walked  behind  to 
drive  her.  If  the  cow  would  not  lead,  tied  behind  the  wagon, 
it  was  clearly  not  necessary  that  the  boy  remain  upon  the 
seat  of  his  wagon,  and  drag  the  animal  across  the  track  by  the 
horns.  It  was  for  the  jury  to  say  whether  he  acted  prudently 
or  not.  Indeed,  if  the  evidence  is  conclusive  either  way  upon 
this  question,  it  is  in  favor  of  the  proposition  that  he  was  not 
negligent.     I  concur  in  the  result  in  other  respects. 

START,  C.  J.  I  concur  in  the  dissenting  opinion  of 
JUSTICE  BROWN.  

Chicago  &  E.  I.  R.  Co.  v,  Beaver. 

{Supreme  Court  of  Illinois^  Oct,  j^,  igo2,) 

[6SN.  EJ.  Rep.  144.] 

Accident  at  Crossing — Contributory  Negligence — Extra  Train. 

Evidence,  in  action  for  death  of  one  kiUed  by  his  team  being  struck 
by  an  extra  train  at  a  railroad  crossing,  held  sufficient  to  go  to  the 
jury  on  the  question  of  his  having  used  ordinary  care  for  his  own 
safety. 

Same — Same — Obstructed  View. 

On  the  question  of  deceased,  killed  by  a  train  at  a  railroad  crossing, 
having  used  ordinary  care  for  his  own  safety,  evidence  of  the  pres- 
ence of  wiUows  near  the  track,  on  or  near  the  right  of  way,  obstruct- 
ing the  view,  is  admissible,  though  their  presence  was  not  charged 
as  constituting  negligence  of  the  railroad  company. 

Evidence — Village  Ordinances. 

Under  1  Starr  &  C.  Ann.  St.  18%,  p.  718,  providing  that  all  ordi- 
nances may  be  proved  by  the  certificate  of  the  clerk,  and,  when 
printed  in  pamphlet  and  purporting  to  be  published  by  authority  of 
the  board  of  trustees,  the  pamphlet  shall  be  received  as  evidence, 
the  certificate  of  the  village  clerk,  printed  on  a  pamphlet  of  printed 
ordinances,  certifying  that  it  was  published  by  authority  of  the 
board  of  trustees,  sufficiently  proves  it  was  so  published. 

Death  by  Wrongful  Act— Damages. 

In  an  action  for  wrongful  death  of  an  unmarried  man,  who  con- 
tributed to  the  support  of  his  parents  and  their  family,  consisting  of 
his  brothers,  sisters,  and  two  nieces,  an  instruction   is  not  erroneous 

6  R  R  R-41 
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because  advising  the  jury  that*  in  assessing  damages,  they  are  not 
limited  to  consideration  of  deceased^s  ability  to  earn  wages  during 
his  minority  but  may  consider  the  reasonable  expectation  of  benefits 
from  continuation  of  his  life,  so  far  as  it  appears  from  the  evidence. 

Appeal  from  appellate  court.  Third  district. 

Action  by  Mattie  M.  Beaver,  administratrix,  against  the 
Chicago  &  Eastern  Illinois  Railroad  Company.  From  a  judg- 
ment of  the  appellate  court  (96  111.  App.  558)  affirming  a  judg- 
ment for  plaintiff,  defendant  appeals.     Affirmed. 

H.  M^  Steely  and  W.  H.  Lyford,  for  appellant. 

C.  H.  Beckwith  and  Geo.  T.  Buckingham,  for  appellee. 

BOGGS,  J.  The  appellee  administratrix,  in  an  action  on 
the  case  under  the  statute,  on  a  trial  before  the  court  and  jury 
in  the  circuit  court  of  Vermilion  county,  recovered  a  judg- 
ment for  $2,000  as  for  damages  occasioned  to  the  next  of  kin 
of  her  intestate  by  reason  of  his  death,  which,  as  she  alleged, 
was  occasioned  through  the  negligent  acts  of  the  servants  of 
the  appellant  company.  This  is  an  appeal  from  a  judgment 
of  the  appellate  court  for  the  Third  district  affirming  that  of 
the  circuit  court. 

We  do  not  think  the  court  erred  in  refusing  to  direct  a 
peremptory  verdict  in  favor  of  the  appellant  company.  The 
ground  of  the  motion  for  such  a  verdict  was  that  there  was  a 
total  lack  of  evidence  to  establish  that  the  deceased  exer- 
cised ordinary  care  for  his  own  safety  on  the  occasion  in 
question.  Walter  G.  Beaver,  appellee's  intestate,  while  rid- 
ing in  a  buggy  drawn  by  one  horse,  a  short  time  after  mid- 
night on  the  morning  of  the  23d  day  of  July,  1899,  attempted 
to  cross  the  track  .of  the  appellant's  railroad  in  one  of  the 
streets  in  the  outskirts  of  the  village  of  Grape  Creek,  in  Ver- 
milion county,  when  he  was  run  upon  and  killed  by  a  work 
train  operated  by  employees  of  the  appellant  company.  The 
engmeer  in  charge  of  the  locomotive  drawing  the  train  saw 
the  horse,  which  the  deceased  was  driving,  approaching  the 
track,  when  its  head  was  not  more  than  four  feet  from  the 
rails,  and  the  fireman  of  the  locomotive  saw  the  horse  after 
it  had  stepped  upon  the  track.     Neither  of  them  saw  the  | 

deceased,  nor,  so  far  as  the  record  disclosed,  did  any  one  see 
the  deceased  at  the  time  in  question.  It  appeared  in  the 
proof  that  the  deceased  was  a  young  man  of  about  the  age  of 
19  years,  in  good  health,  and  in  full  possession  of  all  of  his 
mental  faculties.  His  occupation  was  that  of  a  coal  miner. 
He  lived  with  his  father  and  mother,  was  industrious,  and 
contributed  out  of  his  wages  to  the  assistance  of  his  parents. 
He  was  going  to  his  home  when  he  was  killed.  He  was  a 
member  of  a  temperance  society.  A  witness  was  produced 
who  saw  him  near  the  hall  of  the  Good  Templars'  Lodge,  in 
South  Danville,  about  11  o'clock  of  the  night  he  was  killed. 
Another  witness  saw  him  on  the  same  night  at  a  schoolhouse 
about  one-fourth  of  a  mile  from  the  crossing  where*  he  was 
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killed.  The  testimony  of  these  witnesses  tended  to  show  he 
was  in  a  normal  condition.  He  had  for  a  number  of  years 
lived  in  the  vicinity  of  the  crossing,  was  familiar  with  the 
surroundings,  and  knew  when  trains  were  due  to  pass  there. 
The  train  which  struck  him  was  an  extra  work  train,  and  there 
was  no  regular  train  due  to  pass  the  crossing  at  the  time  he 
was  killed.  There  was  evidence  tending  to  show  that  the 
whistle  was  not  blown  or  the  bell  of  the  locomotive  sounded 
within  one-half  mile  of  the  crossing,  and  that  the  view  of  the 
approaching  train  was  obstructed  by  a  barn,  by  tall  weeds  and 
willows,  and  by  a  sycamore  tree  which  stood  near  the  track. 

It  was  necessary,  to  a  right  of  recovery,  it  should  be  made 
to  appear  the  deceased  was  in  the  exercise  of  due  care  and 
caution  for  his  own  safety;  but  it  is  not  indispensable  it  should 
be  established  by  direct  proof.  It  may  be  shown  by  circum- 
stantial evidence,  or,  as  has  been  sometimes  said,  it  may  be 
inferred  by  the  jury  from  circumstances  appearing  in  the 
proof.  Railroad  Co.  v.  Nowicki,  148  111.  2g,  35  N.  E.  3q8,  and 
cases  there  cited;  Railroad  Co.  v.  Kelly,  182  111.  267,  54  N. 
E.  979;  Dallemand  v.  Saalfeldt,  175  111.  310.  51  N.  E.  645, 
48  L.  R.  A.  753,  67  Am.  St.  Rep.  214.  The  natural  instinct 
prompting  to  the  preservation  of  life  and  the  avoidance  of 
injury,  and  consequent  silvering  and  pain,  may  also  enter 
into  the  consideration  of  the  jury  in  determining  the  ques- 
tion. Railroad  Co.  v.  Nowicki,  supra ;  Railroad  Co.  v.  Kelly, 
supra.  We  cannot  say  that  the  facts  and  circumstances  which 
we  have  referred  to,  bearing  upon  the  question  whether  the 
deceased  was  in  the  exercise  of  ordinary  care,  werife  not  fairly 
and  reasonably  sufficient  to  warrant  the  jury  in  inferring  that 
deceased  conducted  himself  with  ordinary  and  reasonable 
prudence.  That  willows  were  growing  along  or  near  the 
track  of  the  railway  was  proper  to  be  proven  as  a  circum- 
stance bearing  upon  the  question  of  the  exercise  of  due  care 
on  the  part  of  the  deceased.  It  was  not  necessary,  to  the 
introduction  of  such  proof  for  this  purpose,  the  existence  of 
the  willows  should  have  been  charged  in  the  declaration  as 
constituting  negligence  on  the  part  of  the  company.  It  was 
unimportant,  so  far  as  the  care  and  prudence  of  the  deceased 
was  concerned,  whether  the  willows  or  other  obstruction  to 
the  view  of  the  train  were  on  the  right  of  way  or  not.  If  the 
view  of  the  approaching  train  was  obstructed  by  any  object, 
it  was  proper  the  jury  should  have  knowledge  of  it,  and  should 
consider  it,  in  connection  with  all  other  facts  bearing  upon 
the  question  of  the  exercise  of  due  care  by  the  deceased. 

The  certificate  of  the  clerk  of  the  village  of  Grafpe  Creek, 
printed  on  a  pamphlet  of  printed  ordinances  of  the  village, 
certifying  such  pamphlet  was  published  by  the  authority 
of  the  president  and  board  of  trustees  of  the  village,  suffi- 
ciently proved  that  such  pamphlet  was  published  **by  the 
authority  of  the  board  of  trustees'*  to  entitle  the  pamphlet  to 
be  received  as  evidence  of  the  passage  and  legal  publication 


644         Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

Chicago  City  Ry.  Co.  v.  Fennimore 

of  the  ordinances  of  the  village,  within  the  provisions  of  para- 
graph 66  of  chapter  24,  entitled  ** Cities,"  etc.  i  Starr  & 
C.  Ann.  St.  1896,  p.  718. 

The  objection  preferred  to  a  number  of  instructions  given 
in  behalf  of  the  appellee,  that  it  was  error,  in  view  of  the  evi- 
dence, to  submit  to  the  jury,  as  did  the  instructions,  the  ques- 
tion whether  the  deceased  exercised  due  care,  has  been 
answered  by  whathas  been  said  with  reference  to  the  action 
of  the  court  in  denying  the  motion  of  the  appellant  company  i 
for  a  peremptory  verdict.  I 

Instruction  No.  9,  given  at  the  instance  of  the  appellee,  did 
not  lay  down  an  erroneous  rule  for  the  assessment  of  damages. 
The  next  of  kin  were  the  parents,  brothers  and  sisters,  and 
two  nieces  (who  lived  with  his  parents)  of  the  deceased.  He 
was  an  unmarried  man,  and  earned  $40  to  $50  per  month. 
He  contributed  to  the  support  of  his  parents  and  their  family. 
These  relatives  might  reasonably  expect  to  derive  pecuniary 
benefit  from  the  continued  life  of  the  deceased,  and  the  in- 
struction did  no  more  than  to  advise  the  jury  that,  in  assess- 
ing damages,  they  were  not  limited  to  the  consideration  of 
the  ability  of  the  deceased  to  earn  wages  during  his  minority, 
but  that  they  might  take  into  consideration  such  reasonable 
expectation  of  benefits  from  the* continuation  of  the  life  of 
the  deceased,  so  far  as  the  same  should  appear  from  the  evi- 
dence in  the  case.  The  instruction  does  not  depart  from  the 
rule  laid  down  by  this  court  in  Railway  Co.  v.  Wangelin,  152 
111.  138,  38  N.  E.  760,  for  measuring  damages  in  actions  of 
this  character. 

We  think  the  appellant  company  has  no  just  ground  to  com- 
plain of  the  action  of  the  court  in  refusing  the  only  one  of  its 
instructions  which  was  refused.  The  appellant  company 
asked,  and  the  court  gave,  27  instructions  in  its  behalf.  The 
one  refused  was  a  substantial  duplicate  of  instructions  Nos.  5 
and  19,  which  were  given.  The  judgment  of  the  appellate 
court  must  be,  and  is,  affirmed. 

Judgment  affirmed.  

Chicago  City  Ry.  Co.  v,  Fennimore. 

{Supreme  Court  of  Illinois^  Oct,  ^5,  igo2,) 
[64  N.  E.  Rep.  985.] 

Appeal — Review — Amount  of  Damages. 

The  amount  of  damages  sustained  by  plaintiff  in  an  action  for  in- 
juries is  a  question  of  fact,  and,  where  a  verdict  claimed  to  be  ex- 
cessive is  sustained  by  the  appellate  court,  it  cannot  be  reviewed  by 
the  supreme  court  on  that  ground. 

Accident   at  Crossing — Speed,   Absence  of  Signals,  and   Insufficient 
Headlight. 

Where  plaintiff  was  injured  by  being  struck  on  a  dark  night  by  a 
street  car  while  crossing  a  street  behind  a  car  on  another  track,  which  | 

had  just  passed,  and  there  was  evidence  that  the  headlight  on  the  car 
was  insufficient  and  could  not  be  seen  more  than  a  half  a  block,  and 
that  the  car  passed  over  the  crossing  at  a  high  rate  of  speed  without 
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sounding  a  bell  or  giving  other  signal  to  warn  pedestrians  of  its  ap- 
proach, there  was  sufficient  evidence  of  defendant's  negligence  to 
entitle  plaintiff  to  go  to  the  jury. 

Same — Stop,  Look,  and  Listen. 

Plaintiff  was  injured  by  being  struck  by  a  street  car  running  at  a 
high  rate  of  speed,  without  a  sufficient  headlight,  at  a  crossing.  She 
looked  for  a  car  when  she  came  out  of  her  house,  less  than  a  block 
from  the  crossing,  and  again  as  she  started  to  walk  diagonally  across 
the  street,  between  the  curbstone  and  the  east  rail  of  the  east  track, 
where  she  waited  for  a  train  going  in  the  opposite  direction  to  pass 
her,  and  saw  no  car  coming  from  the  other  direction:  held,  that 
she  was  not  guilty  of  contributory  negligence,  as  a  matter  of  law, 
in  not  looking  a  third  time,  just  before  she  started  to  cross  the 
track  on  which  she  was  injured. 

Same — Contributory  Negligence — Instructions. 

Where,  in  an  action  for  injuries,  the  court  charged,  at  defendant's 
request,  that  plaintiff  could  not  recover  unless  it  was  shown  that  she 
was  exercising  ordinary  care,  the  omission  of  the  element  of  plain- 
tiff's care  from  an  instruction  authorizing  a  recovery  by  her  under 
certain  contingencies  was  not  error. 

Same — Burden  of  Proof. 

An  instruction  that  while  the  burden  of  proof  is  on  the  plaintiff, 
and  it  is  for  her  to  prove  her  case  by  a  preponderance  of  the  evidence, 
still,  if  the  evidence  preponderates  in  plaintiff's  favor,  although  but 
slightly,  it  would  be  sufficient  for  the  jury  to  find  the  issues  in  her 
favor,  was  correct. 

Same — Evidence. 

In  an  action  for  injuries,  an  instruction  that,  in  estimating  plain- 
tiff's damages,  it  will  be  proper  to  consider  the  effect  of  the  injury 
upon  the  plaintiff,  the  use  of  her  body  and  limbs,  and  her  ability  to 
pursue  any  ordinary  trade  or  calling,  if  these  will  be  affected  by  the 
injury  complained  of,  and  also  the  bodily  pain  she  sustained,  if 
any,  and  all  damages,  if  any,  which  the  jury  find  from  the  evidence 
to  be  the  direct  result  of  the  injury  complained  of,  was  proper. 

Appeal  from  appellate  court,  First  district. 

Action  by  Jennie  Fennimore  against  the  Chicago  City 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff, 
affirmed  by  the  appellate  court  (99  111.  App.  174),  defendant 
appeals.     Affirmed. 

This  is  an  action  in  case,,  brought  in  June,  189*;,  by  the 
appellee  against  the  appellant  railway  company  to  recover 
damages,  sustained  by  her,  for  a  personal  injury.  She  charges 
in  her  declaration  that  she  was  struck  by  one  of  appellant's 
cable  trains  at  the  corner  of  Forty-Eighth  and  State  streets, 
in  the  city  of  Chicago,  on  the  night  of  April  30,  1895.  The 
trial  in  the  court  below  resulted  in  verdict  and  judgment  in 
behalf  of  appellee  for  the  sum  of  $2,250.  An  appeal  was 
taken  to  the  appellate  court,  and  the  appellate  court  has 
affirmed  the  judgment.  The  present  appeal  is  prosecuted 
from  such  judgment  of  affirmance.  The  material  facts  are 
thus  stated  by  the  appellate  court:  **The  injury  happened 
on  the  tracks  of  appellant  on  State  street  at  Forty-Eighth 
street.  At  that  point  there  was  a  double  track;  the  east  one 
being  used  for  north-bound  cable  trains,  and  the  west  one 
for  trains  south-bound.  Appellee  lived  on  the  east  side  of 
State  street,    about   midway    between    Forty-Seventh    and 
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Forty-Eighth  streets.  On  the  evening  in  question  she  left  her 
home  to  go  to  Englewood,  which  lay  southward,  and  she 
desired  to  take  a  south-bound  train.  Coming  to  the  sidewalk, 
she  looked  north  for  an  approaching  train,  but,  seeing  none, 
she  walked  along  on  the  sidewalk  on  the  east  side  of  the 
street  southward  to  Forty-Eighth  street.  There  she 
started  to  cross  State  street  to  reach  the  west  side  of 
the  street,  in  order  to  get  in  the  proper  place  to  take 
a  south-bound  car.  In  doing  so,  she  says  she  walked 
cater-comered  (presumably,  from  the  northeast  corner  of 
Forty-Eighth  aad  State  streets).  Just  before  reaching  the 
east  or  north-bound  track,  a  north-bound  train  came  along, 
and  she  stopped  to  let  it  pass.  It  went  by  at  the  usual  rate 
of  speed,  without  stopping.  Just  before  or  as  it  passed  her, 
she  looked  again  in  the  direction  of  Forty-Seventh  street  for 
an  approaching  train,  but  saw  none;  and,  as  soon  as  the 
north-bound  train  passed,  she  stepped  in  behind  it,  and 
crossed  the  track  on  which  it  was  running,  and  was  about  to 
step  onto  the  south-bound  track,  when  she  was  struck  by 
the  grip  car  of  a  south-bound  train,  and  injured  in  the  man- 
ner complained  of.  *  * 

Wm.  J.  Hynes  and  Watson  J.  Ferry  (Mason  B.  Starring,  of 
counsel),  for  appellant. 

James  C.  McShane,  for  appellee. 

MAGRUDER,  C.  J.  (after  stating  the  facts).  Counsel  for 
appellant  say  in  their  brief:  "The  grounds  upon  which 
appellant  relies  for  a  reversal  of  the  judgment  herein  are 
(i)  that  the  verdict  is  against  the  evidence;  (2)  error  in  the 
giving  of  improper,  and  the  refusal  to  give  proper,  instruc- 
tions to  the  jury;  (3)  that  the  verdict  is  excessive." 

1.  The  statement  that  the  verdict  is  excessive,  is,  of  course, 
merely  another  form  of  stating  that  the  damages  are  exces- 
sive. We  have  frequently  held  that  the  amount  of  damages 
sustained  by  the  plaintiff  in  an  action  at  law  is  a  question  of 
fact,  which  is  not  open  for  consideration  in  this  court,  under 
the  statute.  Railroad  Co.  v.  Bode,  1 50  111.  396,  37  N.  E.  879. 
and  cases  cited;  Railway  Co.  v.  Walsh,  157  111.  672,  41  N.  E. 
900. 

2.  The  objection  that  the  verdict  is  against  the  evidence  is 
not  an  objection  that  can  be  entertained  by  this  court.  Under 
this  objection,  however,  and  as  a  part  of  it,  appellant  claims 
that  the  trial  court  erred  in  refusing,  at  its  request,  to  give  to 
the  jury  a  written  instruction  to  find  the  issues  for  the  defend- 
ant. It  has  often  been  said  by  this  court  that  a  case  ought 
not  to  be  taken  from  the  jury  if  there  is  evidence  tending  to 
sustain  the  cause  of  action.  Railway  Co.  v.  Johnsen,  135  111. 
641,  26  N.  E.  510;  Railway  Co.  v.  Walsh,  supra.  There  is 
evidence  in  the  record  tending  to  establish  the  cause  of  action 
set  up  in  the  declaration.  I 

In  order  to  entitle  the  plaintiff  to  recover  in  an  action  of 
•s  kind,  it  must  appear  that  the  defendant  has  been   guilty 
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of  such  negligence  as  produced  the  accident  or  injury,  and 
that  the  plaintiff  at  the  time  of  the  accident  was  in  the  exer- 
cise of  ordinary  care  for  his  or  her  safety. 

In  the  first  place,  the  evidence  tends  to  show  that  the  appel- 
lant was  guilty  of  such  negligence  as  produced  the  injury  com- 
plained of.  The  grounds  of  negligence  set  up  in  the 
declaration  are  that  at  the  street  crossing  where  the  accident 
occurred,  and  at  the  time  of  its  occurrence,  to  wit,  at  the  hour 
of  8:30  o'clock  in  the  evening,  and  while  it  was  dark,  the 
appellant  was  propelling  the  train  of  cable  cars  which  inflicted 
the  injury  at  an  unreasonable  rate  of  speed,  and  without  ring- 
ing a  bell  as  a  warning  of  its  approach,  and  without  maintain- 
ing a  proper  and  suitable  headlight  upon  the  forward  car, 
which  struck  the  appellee.  The  evidence  tends  very  strongly 
to  show  that  whatever  headlight  there  was  was  dim  in  its 
character,  and  insufficient  to  enable  a  person  standing  at 
even  a  short  distance  ahead  of  the  train  to  see  its  approach 
upon  a  dark  night.  The  appellant's  gripman  testifies  that, 
when  the  train  in  question  was  going  north,  he  discovered 
when  it  reached  Fortieth  street  that  the  chimney  of  the  lamp 
supposed  to  furnish  the  light  was  broken,  and  that  he  was 
obliged  to  turn  the  light  down.  He  says:  **The  chimney 
was  toppled  over  in  the  top  a  little.  It  could  not  fall  in  any 
way.  It  was  broke."  Some  six  or  seven  o^her  witnesses 
testify  as  to  the  dimness  of  the  headlight,  and  that  the 
chimney  of  the  lamp  was  either  broken,  or  the  light  turned 
down  too  low.  They  say  that  the  light  could  not  be  seen 
plainly,  inasmuch  as  it  was  filled  with  smoke  on  the  inside. 
The  witnesses  differ  as  to  the  distances  at  which  the  light 
could  be  seen  as  the  train  approached.  Some  of  them  say 
that  the  light  was  so  dim  as  to  make  it  impossible  to  see  the 
approach  of  the  train  at  the  distance  of  half  a  block.  Other 
testimony  shows  that  it  was  impossible  to  see  the  headlight 
even  at  a  less  distance  than  half  a  block,  and  at  a  distance  not 
greater  than  the  width  of  the  street  or  crossing.  As  the  evi- 
dence was  conflicting  in  regard  to  the  character  of  the  head- 
light, it  was  a  matter  to  be  determined  by  the  jury,  and  was 
properly  submitted  to  them  under  the  instructions  of  the 
court.  "Where  the  cars  are  operated  at  night,  a  headlight  * 
should  be  kept,  the  bell  constantly  sounded,  and  other  means 
used  to  warn  those  who  may  happen  to  be  on  the  track. '  * 
23  Am.  &  Eng.  Enc.  Law  (ist  Ed.)  p.  1023;  Rascher  v. 
Railway  Co.,  90  Mich.  416,  51  N.  W.  463,  30  Am.  St.  Rep. 
447;  Johnson  v.  Railroad  Co.,  20  N.  Y.  65,  75  Am.  Dec.  375; 
Little  V.  Railway  Co.,  78  Mich.  205,  44  N.  W.  137;  Button  v. 
Railroad  Co.,  18  N.  Y.  248.  In  Burling  v.  Railroad  Co.,  85 
111.  18,  this  court  said:  "It  is  a  high  degree  of  negligence  to 
run  trains  without  a  headlight  on  a  night  so  dark  as  this  was.'' 
In  the  case  at  bar  there  is  evidence  not  only  tending  to  show 
that  the  night  was  dark,  but  also  that  it  was  a  foggy  night. 
In  Railway  Co.  v.  Alsop,  176  111.  471,  52   N.  E.  253,  732,  this 
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court  again  said:  ''It  is  a  high  degree  of  negligence  to  run  a 
train  without  a  headlight  on  a  dark  night,  as  this  was  shown 
to  be."  There  was  some  evidence  tending  to  show  that  no 
bell  was  rung,  but,  as  the  evidence  upon  this  subject  was  con- 
flicting, it  also  was  properly  submitted  to  the  jury  to  deter- 
mine. The  proof  tended  to  show  that  the  train  was  traveling 
at  the  rate  of  I2  miles  an  hour,  and  that  that  was  its  usual 
rate  of  speed.  It  may  be  true,  as  is  claimed  by  counsel  for 
the  appellant,  that  the  rate  of  speed  at  which  the  train  was 
going  was  not  evidence  of  negligence  per  se.  But  it  is  to  be 
remembered  that  this  accident  occurred  at  a  street  crossing  in 
a  large  and  populous  city,  and  in  the  nighttime.  Booth,  in  his 
work  on  Street  Railway  Laws  (section  306),  says:  **  A  greater 
degree  of  watchfulness  is  necessary  at  street  intersections, — 
especially  at  crossings  which  are  usually  thronged  with  vehi- 
cles and  persons  on  foot,  and  at  curves  in  the  street  or  route." 
In  the  case  at  bar  the  evidence  shows  that  when  the  train 
which  struck  the  appellee  was  at  the  crossing  of  Forty-Seventh 
and  State  streets,  one  block  north  of  Forty-Eighth  street,  a 
wagon  passed  directly  in  front  of  the  train  in  question.  This 
necessarily  caused  a  slackening  of  the  speed  of  the  train  at 
that  point,  and  therefore  it  must  have  been  hurried  into  a 
greater  rate  of  speed  as  it  passed  southward  to  the  crossing 
of  Forty-Eighth  and  State  streets.  It  is  the  doctrine  of  this 
court  that  drivers,  gripmen,  and  motormen  of  street  cars  are 
obliged  to  exercise  a  more  exacting  attention  when  they 
approach  street  crossings  in  a  crowded  city,  where  vehicles 
and  pedestrians  may  always  be  expected  in  front  of  them. 
''The  failure  under  such  circumstances  to  ring  the  bell,  sound 
the  gong,  or  give  other  proper  warning  is  undoubtedly  evi- 
dence of  negligence  to  be  submitted  to  a  jury  under  all  the 
circumstances,  whether  there  is  an  ordinance  requiring  such 
precautions  or  not."  Railway  Co.  v.  Peuser,  190  111.  67,  60 
N.  E.  78;  Railroad  Co.  v.  McCallum,  169  111.  240,  48  N.  E. 
424;  Railway  Co.  v.  Robinson,  127  111.  9,  18  N.  E.  772,  4  L. 
R.  A.  126,  II  Am.  St.  Rep.  87;  Railway  Co.  v.  Tuohy,  196 
111.  410,  63  N.  E.  997;  2  Thomp.  Neg.  §8  1399-1401;  Railroad 
Co.  V.  Perkins,  125  111.  127,    17   N.  E.  i.     Although   no   ordi-  A 

nance  limiting  the  speed  at  which  cable  cars  were  allowed  to  | 

run  in  the  streets  of  Chicago  was  introduced,  yet  in  each  case  | 

it  must  be  a  question  for  the  jury   to  decide   whether   or  not,  J 

under  the  facts  and  circumstances  of  that  particular  case,  the  . 

speed  is  or  is  not  a  dangerous  or  unreasonable  rate  of  speed. 
A  railroad  company  in  the  running  of  its  trains  is    always  re-  j 

quired  to  use  ordinary  care   and   prudence   to   guard  against  ] 

injury  to  the  persons  or  property  of  those  who  may  be  right- 
fully traveling  upon  the  public  streets,  and  this  is  true  whether 
there  is  a  statutory  regulation  upon  the  subject  or  not.  Rail- 
road Co.  V.  Perkins,  supra;  Railroad  Co.  v.  Engle,  84  111. 
397;  Railroad  Co.  v.  Henks,  91  111.  406;  Railroad  Co.  v. 
Slater,  129  111.  91,  21   N.  E.    575,  6  L.  R.  A.  418,  16  Am.  St 
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Rep.  242;  Id.,  139  111.  190,  28  N.  E.  830;  Railway  Co.  v. 
Raymond,  148  111.  241,  35  N.  E.  729.  Where  a  cable  train  is 
running  along  the  street  in  a  city  like  Chicago  on  a  dark  and 
somewhat  foggy  night,,  with  a  headlight  so  small  and  dim  as 
scarcely  to  be  noticeable,  or,  if  noticeable,  likely  to  be  mis- 
taken for  some  other  light,  we  are  not  prepared  to  say  that  it 
is  error  to  submit  to  the  jury  the  question  whether  the  com- 
pany propelling  such  train  under  such  circumstances  is  or  is 
not  guilty  of  negligence.  The  question  does  not  arise  here 
whether  the  speed  of  the  car  might  have  been  justifiable  if 
the  headlight  had  been  in  good  condition,  but,  with  such  a 
headlight  as  the  evidence  shows  in  the  present  case,  it  would 
seem  to  have  been  the  duty  of  the  persons  propelling  the  car 
to  run  it  at  a  reduced  rate  of  speed.  In  Rascher  v.  Railway 
Co.,  supra,  the  supreme  court  of  Michigan  said:  *'A  street 
car  can  neither  turn  to  the  right  nor  left.  ♦  *  *  jt  ought  to 
be  lighted  in  the  nighttime,  so  that  its  approach  can  be  seen 
by  other  travelers;  and  between  twilight  and  dark,  if  not 
lighted,  it  ought  to  be  run  so  slowly  as  to  avoid  collision,  or 
-else  give,  by  some  signal,  warning  of  its  approach.'* 

We  also  think  that  there  is  evidence  in  the  record  tending 
to  show  that  the  appellee  was  in  the  exercise  of  ordinary  care 
for  her  safety.  At  any  rate,  it  was  a  fair  question  to  be  sub- 
mitted to  the  jury  whether  or  not  she  was  in  the  exercise  of 
reasonable  care  for  her  safety.  When  she  came  out  of  her 
house,  between  Forty-Seventh  and  Forty-Eighth  streets,  she 
looked  northward  to  see  if  a  train  was  approaching,  and 
swears  that  she  could  see  none.  At  the  northeast  corner  of 
Forty-Eighth  and  State  streets  she  started  to  cross  diagonally 
to  the  southwest  comer  of  Forty-Eighth  and  State  streets, 
inasmuch  as  the  car  which  she  wanted  to  take,  going  south- 
ward, would  pass  upon  the  west  track,  and  would  stop  at 
the  south  side  of  the  crossing.  When  she  started  across  the 
street,  and  was  between  the  curbstone  and  the  east  rail  of  the 
east  track,  she  again  looked  northward,  and  saw  no  train 
approaching.  She  then  stopped  and  waited  until  a  train 
coming  from  the  south,  and  going  northward,  passed  her. 
When  this  train  passed,  she  stepped  in  behind  it  to  cross  to 
the  west  side  of  the  street,  and  was  struck  by  the  train  com- 
ing from  the  north  and  going  towards  the  south,  which  she 
swears  she  did  not  see.  The  ground  upon  which  it  is  alleged 
that  she  is  chargeable  with  negligence  is  that  she  did  not 
again  look  a  third  time  towards  the  north  to  see  whether  or 
not  a  train  was  approaching,  after  the  train  going  northward 
had  passed.  It  has  often  been  held  by  this  court  that  it  is 
not  evidence  of  negligence  per  se  that  a  person  does  not  stop 
and  look  before  crossing  the  track  of  a  railroad,  and  it  has 
been  held  to  be  a  question  for  the  jury  to  say  whether  the 
failure  to  so  stop  and  look  is  or  is  not  negligence.  Inasmuch 
as  the  appellee  looked  northward  twice,  as  has  already  been 
stated,  the  question  whether  or  not  it  was  negligence  on  her 
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part  not  to  look  northward  a  third  time,  after  the  train^ 
which  she  did  not  intend  to  take,  had  passed,  was  one  for  the 
jury  to  determine  under  the  instructions  of  the  court. 
Anticipation  of  negligence  in  others  is  not  a  duty  which  the 
law  imposes.  On  the  contrary,  it  is  a  presumption  of  law 
that  every  person  will  perform  the  duty  enjoined  by  law  or 
imposed  by  contract.  Where,  for  instance,  the  traveler 
knows  that  the  law  requires  a  railroad  company  to  ring  a  bell  or 
sound  a  whistle,  he  has  a  right  to  rely  upon  the  performance 
of  such  dutv  by  the  company.  2  Jag.  Torts,  p.  970;  Shear. 
&  R.  Neg.  I  92;  Railroad  Co.  v.  Dunn,  78  111.  197;  Railroad 
Go.  V.  Gunderson,  174  111.  495,  51  N.  E.  708;  Thomas  v.  Rail- 
way Go.  (G.  G.)  8  Fed.  732.  In  the  case  at  bar,  appellant 
owed  it,  as  a  duty  to  appellee  and  to  the  public  generally  to 
equip  its  trains  with  proper  headlights.  When  appellee 
started  to  cross  the  street,  she  had  a  right  to  assume  that  the 
appellant  would  perform  this  duty,  and  had  a  right  to  rely 
upon  the  belief  that  no  train  would  approach  without  a  proper 
headlight.  If  she  saw  no  headlight,  she  had  a  right  to  assume 
that  no  train  was  approaching.  It  has  been  held  that  the 
traveler  is  not  at  fault  in  failing  to  look  and  listen,  if  he  is 
misled  without  his  fault.  There  may  be  various  circumstances 
which  excuse  him  from  stopping  to  look  and  listen,  and,  if 
the  evidence  tends  to  show  that  there  was  such  an  excuse, 
the  existence  of  it  is  a  matter  for  the  determination  of  the 
jury,  and  to  be  submitted  to  them.  Railway  Go.  v.  Hansen, 
166  111.  623,  46  N.  E.  1071;  Hayes  v.  Railroad  Go.,  20  G.  G. 
A.  52,  74  Fed.  284;  Railroad  Go.  v.  Pearson,  184  111.  386,  56 
N.  E.  633 ;  Shear.  &  R.  Neg.  §  48SC,  and  cases  there  referred 
to.  In  the  case  at  bar,  if  the  evidence  showed  that  appellee 
did  not  look  a  third  time,  it  was  for  the  jury  to  sg,y  whether 
or  not  she  was  excused  from  so  doing  by  all  the  circumstances 
of  the  situation  which  faced  her.  It  was  a  dark  night.  A 
train  had  just  passed  on  the  track  nearest  to  her.  The  light 
of  the  approaching  train  was  exceedingly  dim,  and,  although 
its  light  was  dim,  the  approaching  train  was  running  at  full  ., 

speed.     By  their  verdict  the  jury  have  '  found  that  all  the  cir-  | 

cumstances  surrounding  her  constituted  a  sufficient  excuse  for 
the  failure  of  the  appellee  to  look  again  before  stepping  from 
behind  the  north-bound  train.  Railroad  Go.  v.  Ptacek,  171 
111.  9,  49  N.  E.  191;  Railroad  Go.  v.  O'Gonnor,  119  111.  586,  9 
N.  E.  263;  Maginnis  v.  Railroad  Go.,  52  N.  Y.  215. 

In  view  of  what  has  been  said,  we  are  of  the  opinion  that 
the  trial  court  committed  no  error  in  refusing  to  instruct  the 
jury  to  find  for  the  appellant. 

3.  Appellant  complains  that  the  court  erred  in  the  giving- 
and  refusal  of  certain  instructions.  Gomplaint  is  made  that 
the  court  erred  in  giving  the  first  instruction  given  for  the 
appellee.  This  instruction  is  substantially  the  same  as  the 
third  instruction,  commented  upon  by  this  court  and  approved 
in  Railroad  Go.  v.  Fisher,  141   111.  614,  31   N.  E.  406.     More- 
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over,  at  least  four  instructions  were  given  by  the  court  at  the 
request  of  the  appellant,  and  in  its  behalf,  which  told  the  jury 
that  the  appellee  could  not  recover  unless  it  was  shown  by  the 
evidence  that  she  was  exercising  ordinary  care,  and  thereby 
the  alleged  omission  in  the  instruction  complained  of  was 
cured. 

It  is  also  urged  as  error  that  the  court  gave  the  third  instruc- 
tion which  was  given  for  the  appellee.  This  instruction  is 
a  verbatim  copy  of  instruction  numbered  i,  of  which  this  court 
said  in  Taylor  v.  Felsing,  164  111.  331,  45  N.  E.  161,  that  there 
was  no  valid  objection  to  it. 

It  is  said  that  the  court  below  erred  in  giving  the  sixth 
instruction  which  was  given  for  the  appellee.  This  instruc- 
tion is  a  verbatim  copy  of  the  third  instruction  given  for  the 
plaintiff,  referred  to  in  Railroad  Co.  v.  Warner,  108  111.  538, 
and  there  approved  by  this  court. 

Complaint  is  next  made  of  the  refusal  to  g^ive  appellant's 
second  refused  instruction,  to  the  effect  that  if  appellee  could, 
by  the  exercise  of  reasonable  care,  have  avoided  the  injury, 
there  could  be  no  recovery.  The  proposition  embodied  in 
this  instruction  was  fully  covered  by  the  second,  third,  and 
sixth  instructions  given  for  the  appellant. 

Complaint  is  also  made  that  the  court  refused  to  give  an 
instruction  asked  by  the  appellant  telling  the  jury  that  a  wit- 
ness could  be  impeached  by  showing  that  such  witness  had 
made  diflereat  and  contradictory  statements  on  material 
points  on  former  occasions.  The  material  part  of  the  instruc- 
tion whose  refusal  is  thus  complained  of  was  given  in  other 
instructions  which  told  the  jury  that,  if  any  witness  willfully 
swore  falsely  to  any  matter  or  thing  material  to  the  issues, 
then  they  were  at  liberty  to  disregard  his  or  her  entire  testi- 
mony, except  in  so  far  as  it  had  been  corroborated,  etc. 

Complaint  is  also  made  of  the  refusal  of  the  court  to  give 
for  the  appellant  an  instruction  which  informed  the  jury  that 
they  had  a  right  to  take  into  consideration  the  interest  wit- 
nesses had  in  the  suit,  in  determining  the  value  of  their  testi- 
mony. The  substance  of  this  instruction  was  given  in  other 
instructions,  and  therefore  its  refusal  could  have  done  no 
harm.  • 

The  instructions  were  unusually  full,  and  were  favorable  to 
appellant.  It  has  no  just  ground  to  complain  in  that  regard. 
Under  such  circumstances,  if  the  court  committed  slight  error 
in  refusing  some  of  appellant's  instructions,  such  error 
affords  no  ground  for  reversing  the  judgment.  Railway  Co. 
V.  O'Conner,  115  111.  254,  3  N.  E.  501. 

The  judgment  of  the  appellate  court  is  affirmed.  Judg- 
ment affirmed. 
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RlNGSTAFF  V.  LANCASTER  &  C.  Ry.  Co. 
{Supreme  Court  of  Sou/k  Carolina,  Nov,  f5,  1902*) 

[43  S.  B.  Rep.  22.] 

Railroads — ^Trespasser  on   Track — Negligence. 

The  evidence  showed  that  persons  had  been  accnstomed  for  20 
years  to  pass  over  a  railroad  bridg^e ;  that  there  was  at  each  end  of 
the  bridge  a  notice  to  keep  off ;  that  the  president  of  the  railroad 
company  refused  to  allow  a  plank  to  be  laid  on  the  bridge  to  accom- 
modate foot  passengers:  held,  that  the  bridge  was  not  a  '* traveled 
place,'*  within  the  statute  providing  that  failure  to  give  signals  at 
such  a  place  is  negligence  per  se,  and  a  nonsuit  for  the  injniy  re- 
ceived by  a  person  thereon  was  properly  granted. 

Gary,  A.  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court  of  Lancaster 
county;  Townsend,  Judge. 

Action  by  Mrs.  Lottie  C.  RingstaS,  administratrix,  against 
the  Lancaster  &  Chester  Railway  Company.  From  an  order 
o{  nonsuit,  plaintiff  appeals.     Affirmed. 

Joseph  Clark,  for  appellant. 
Ernest  Moore,  for  appellee. 

GARY,  A.  J.  (dissenting).  The  appeal  herein  is  from  an 
order  of  nonsuit  in  an  action  for  damages  claimed  to  have 
been  sustained  by  reason  of  the  alleged  killing  of  the  plain- 
tiff's intestate.  Though  the  exceptions  are  numerous,  they 
raise  practically  but  three  questions:  (i)  Was  it  error  on  the 
part  of  his  honor  the  presiding  judge  in  not  allowing 
the  plaintiff  to  introduce  in  evidence  a  plat  or  diagram  of  the 
surrounding  locality  where  the  plaintiff's  intestate  was  killed? 

(2)  Was  there  any  testimony  whatever  tending  to  sustain  the 
allegation  that  the  trestle  upon  which  the  intestate  was 
killed  was  a  **traveled  place,"  in  contemplation  of  the  statute? 

(3)  Was  there  any  testimony  tending  to  show  negligence  on 
the  part  of  the  defendant? 

The  complaint,  omitting  the  formal  portions  thereof,  is  as 
follows:  "(2)  That  on  or  about  the  9th  day  of  September, 
1899,  while  H.  F.  Ringstaff,  deceased,  was  on  his  way  along 
a  traveled  place  leading  from  the  Lancaster  Cotton  Mills,  in 
Lancaster  county,  to  his  home,  and  having  arrived  at  a  place 
where  the  traveled  place  crosses  the  track  of  the  defendant 
company  at  a  place  known  as  **Bear  Creek  Crossing, "  a  short 
distance  west  of  the  Lancaster  Cotton  Mills,  in  the  county 
and  state  aforesaid,  and  was  in  the  act  of  crossing  the  track 
of  the  defendant  company  at  said  point,  the  said  defendant, 
by  its  agents,  servants,  and  employees,  caused  one  of  its 
locomotives,  with  a  train  of  cars  attached  thereto,  to 
approach  the  said  crossing,  and  then  and  there  to  pass  rapidly 
over  the  track  of  said  railway  company,  and  negligently  and 
carelessly  failed  and  omitted  while  so  doing  to  give  the  signals 
by  sounding  the  steam  whistle  or  ringing  the  bell  as  required 
by  the  statutes  of  this  state,  by  reason  whereof  the  said  H.  F. 


I 
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Ringstaff  was  not  aware  of  their  approach,  and  was  thei> 
and  there  run  over  and  killed  by  said  train  of  cars.  (3)  That 
by  reason  of  said  negligence  of  the  defendant  company,  by 
its  agents,  servants,  and  employees  in  charge,  and  their  care-» 
less  conduct  in  the  management  of  said  locomotive  and  train 
of  cars,  the  same  struck  the  said  H.  F.  Ringstaff,  passing  over 
and  upon  him,  then  and  there  causing  his  death,  to  the  darii- 
age  of  the  said  heirs  at  law  $15,000;  that  the  said  railway 
company  knew,  as  it  was  its  duty  to  know,  that  H.  F.  Ring- 
staff,  the  deceased,  habitually  passed  and  would  have  to  pass 
along  said  traveled  place  and  cross  its  track  at  said  crossing 
in  going  to  and  from  the  Lancaster  Cotton  Mills,  where  he 
was  employed  and  worked.  (4)  That  the  said  traveled  place 
and  crossing:  have  been  used  by  the  public  for  more  thai^ 
twenty  years  as  such,  and  the  deceased  had  a  right  to  travel 
upon  the  same.*'     These  allegations  were  denied. 

We  will  first  consider  whether  the  presiding  judge  erred  in 
not  allowing  the  plaintiff  to  introduce  in  evidence  the  plat  or 
diagram.  When  the  plaintiff's  attorney  offered  the  plat  or 
diagram  for  the  purpose  of  introducing  it  in  evidence,  the 
defendant's  attorney  objected.  The  record  contains  the  fol- 
lowing, as  the  conclusion  of  a  lengthy  colloquy:  **The 
Court:  You  might  look  at  the  paper  and  refresh  your  memory, 
but  the  paper,  unless  it  shows  the  measurements,  can't  go  to 
the  jury.  You  might  have  it  before  you,  and  give  your  opin- 
ion as  to  the  distance  and  so  forth,  and  show  the  jury  where 
you  did  measure,  but  you  can't  put  the  paper  in.  If  you  put 
'  the  paper  in,  then  you  put  in  a  lot  of  matter  that  has  not 
been  measured.  Plaintiff's  counsel:  I  will  only  refer  to 
those  matters  that  I  have  actually  measured.  The  Court : 
Well,  sometimes  a  witness,  in  doing  that,  will  say,  *  Well,  here 
is  where  so  and  so  lives. '  Unless  that  has  been  measured  and 
located,  he  can't  say  that, — unless  he  knows  it,  has  measured 
it  and  located  it.  Plaintiff's  Counsel:  I  understand  your 
honor's  ruling,  and  I  don't  wish  to  use  anything  but  what  has 
been  measured."  The  plaintiff's  attorney  was  permitted  to 
use  the  diagram  for  the  desired  purpose.  Therefore  the  ex- 
ceptions raising  this  question  are  overruled. 

We  will  next  consider  whether  there  was  any  testimony 
whatever  tending  to  show  that  the  trestle  upon  which  the 
intestate  was  killed  was  a  ^'traveled  place,"  in  contemplation 
of  the  statute.  Joseph  Clark,  a  witness  for  the  plaintiff, 
testified:  **That  in  1876,  the  trestle,  the  woodwork,  was  put 
there,  and  that  before  that,  there  being  a  public  road  and  ford, 
people  continued  to  go  through  that  way;  and,  inasmuch  as 
there  was  no  other  way  of  crossing  the  creek,  they  used  that 
trestle,  and  the  public  has  been  using  it  ever  since.  My  wife 
owns  a  piece  of  land  where  Mr.  Ringstaff  lived,  on  both  sides 
of  the  narrow-gauge  railroad.  It  was  purchased  in  1873,  and 
I  have  had  occasion  to  cross  that  trestle  ever  since,  going  to 
that  place,  and  have  been   using  it  for  the  whole  time,  an^ 
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know  myself  that  a  great  many  of  the  country  people  out  in 
that  part  of  the  country,  coming  to  town  and  going  through 
that  plantation  road  leading  down  to  the  trestle,  have  been 
crossing  there  ever  since ;  and  I  have  never  heard  any  objec- 
tion or  protest  against  their  crossing  there,  except  when 
the  railroad  company  changed  hands  first.  Well,  it  is 
the  Southern  Railway  now.  Mr.  Moore :  You  mean  the 
Charlotte,  Columbia  &  Augusta  road?  A.  Yes,  sir;  about  the 
time  they  took  charge  there  was  some  pieces  of  plank,  with 
these  words  on  it,  stuck  up  at  each  end:  *Keep  Off.'  That 
was  all  the  warning  that  I  have  ever  seen  to  persons,  in  any 
shape  or  form,  not  to  use  the  trestle,  if  it  could  be  construed 
that  way.  But  there  is  never  any  one  paid  attention  to  that 
at  all,  and  I  know  that  the  public,  all  those  people  out  towards 
Col.  Springs*  plantation, — colored  people  and  white  people, — 
all  have  been  using  it  up  to  the  present  time.  I  have  seen  as 
many  as  from  one  to  thirteen  people  on  that  trestle  at  one 
time,  crossing,  and  frequently  half  a  dozen  boys  and  girls. 
And  I  know  the  fact  that  it  has  been  traveled  ever  since,  and 
it  is  being  traveled  more  than  ever,  because  I  think  there  is 
about  2,ooo  inhabitants  on  Factory  Hill.  There  are  two 
stores  on  the  other  side  of  the  creek.  They  have  to  go  across 
there  when  they  want  to  visit  those  stores.  They  do  cross 
there.  I  have  seen  them  crossing  there,  and  I  know  the  fact 
that  they  have  been  using  that  trestle  for  over  twenty  years. 
Now,  those  roads  over  there — I  speak  of  the  toad  that  comes 
in  from  where  Mr.  Stephen  Williams  used  to  live.  I  have 
known  that  road  at  least  fifty  years  ago,  and  a  great  many 
people  came  that  way ;  but  there  is  no  ford  now  for  a  horse 
to  cross,  and  it  is  merely  pedestrians.  The  people  who  walk 
to  town, — come  to  the  factory  to  bring  their  produce  and 
things  oif  that  sort, — they  all  cross  there.  •  *  *  Now,  as 
to  those  roads  coming  from  Ringstaff' s  place,  they  come  down 
some  distance,  and  then  come  into  the  railroad  on  the  south 
side;  and,  at  the  time  he  was  killed,  there  was  a  beaten  path 
along  at  the  end  of  the  cross-ties  on  the  south  side,  but,  since 
the  railroad  company  have  concluded  to  make  it  a  broad  gauge, 
they  have  hauled  in  a  good  deal  of  earth  and  thrown  it  off, 
and  that  track  isn't  so  plain.  And  a  great  many  people  walk 
the  railroad  for  miles,  coming  from  towards  the  river,  and 
come  to  that  trestle  and  cross,  and  go  to  Factory  Hill,  and 
coming  on  to  town;  and  in  doing  so  they  have  to  cross  that 
trestle,  and  in  crossing  that  trestle  they  have  to  cross  the 
narrow-gauge  railroad,  and  that  is  the  only  way  they  can 
cross  at  that  point.  They  can  cross  at  other  points  beyond 
there  and  this  side  of  there  by  these  little  country  roads  and 
paths.  When  they  come  in  from  that  way,  there  is  no  pos- 
sible way  for  them  to  cross  at  that  point  without  crossing  the 
creek  on  the  trestle.  Of  course,  they  could  come  the  Lans- 
ford  road  and  come  on  to  opposite  the  factory.  There  is 
nothing  to  hinder  them.     But  those  who  come  down  the  nar- 
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row-gauge  from  Mr.  Ben.  Dunlap's  place  and  the  Chaffee 
place —  I  don't  say  all  of  them,  but  a  large  portion  of  them, 
and  I  would  say  that  at  least  nineteen-twentieths  of  the  per- 
sons who  have  to  cross  there  from  the  factory  cross  there  on 
that  crossing/*  In  order  for  the  plaintiff  to  establish  the 
allegation  that  the  spot  where  the  deceased  was  killed  was  a 
traveled  place,  it  was  necessary  to  show  not  only  that  the 
public  was  accustomed  to  use  it  for  travel,  but  that  it  had 
acquired  the  right  to  use  it  for  such  purpose.  Furthermore, 
before  the  plaintiff  was  entitled  to  a  recovery  for  statutory 
negligence,  it  was  necessary  to  show  that  the  collision  occurred 
at  a  crossing,  and  not  simply  on  a  pathwav  over  the  track  of 
the  railroad.  These  requirements  are  fully  sustained  by 
Hutto  V.  Railroad  Co.,  6i  S.  C.  495,  39  S.  E.  710;  Jones  v. 
Railroad  Co.,  61  S.  C.  556,  39  S.  E.  758;  Risinger  v.  Railway 
Co.,  59  S.  C.  429,  38  S.  E.  I,  20  Am.  &  Eng.  R.  Cas.,  N.  S., 
517;  Hankinson  v.  Railroad  Co.,  41  S.  C.  20,  19  S.  E.  206; 
Hale  V.  Railroad  Co.,  34  S.  C.  292,  13  S.  E.  537;  Barber  v. 
Railroad  Co.,  34  S.  C.  450,  13  S.  E.  630;  Kirby  v.  Rail- 
way, 63  S.  C.  494,  41  S.  E.  765.  The  testimony  which  we 
have  set  out,  as  well  as  other  testimony  which  we  deem  it 
unnecessary  to  reproduce,  tended  to  show  compliance  with  all 
the  foregoing  requirements,  and  to  establish  the  allegation 
that  the  collision  occurred  at  a  traveled  place,  as  contemplated 
by  the  statute. 

We  proceed  next  to  consider  whether  the  testimony  dis- 
closed any  facts  from  which  negligence  on  the  part  of  the 
defendant  could  be  inferred.  While  the  witnesses  testified 
that  the  whistle  was  sounded  when  the  train  of  cars  approached 
the  crossing,  they  were  nevertheless  unable  to  state  that  the 
bell  was  kept  ringing  or  the  whistle  sounding  until  the  engine 
crossed  the  traveled  place,  although  they  had  the  opportunity 
of  hearing.  This  tended  to  show  that  there  was  a  failure  to 
comply  with  the  requirements  of  the  statute.  Numerous 
decisions  in  this  state  show  that  such  failure  is  negligence 
per  se. 

For  the  foregoing  reasons,  we  dissent  from  the  opinion  of 
the  majority  of  the  court. 

JONES,  J.  I  cannot  concur  in  a  judgment  of  reversal  in 
this  case,  inasmuch  as  a  careful  reading  of  the  testimony 
satisfies  me  that  the  nonsuit  was  properly  granted.  There 
was  no  evidence  whatever  of  any  negligence  on  the  part  of 
the  defendant,  except  upon  the  theory  that  there  was  some 
evidence  that  the  railroad  trestle  upon  which  the  fatal  collision 
occurred  was  a  ** traveled  place,**  in  the  sense  of  the  statute, 
and  that  the  trestle  constituted  a  part  of  the  crossing.  The 
decisions,  which  need  not  be  cited,  show  that  the  collision 
must  be  on  the  crossing  where  the  railroad  track  crosses  the 
public  way.  It  seems  to  me  that  the  statute  contemplates  a 
direct  crossing,  not  such  as  is  attempted  to  be  set  up  in  this 
case.     There  was  no  evidence  of  any  way,  which  the  public 
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had  acquired  the  right  to  use,  leading  onto,  along,  and  from 
the  trestle,  so  as  to  constitute  the  trestle  a  part  of  such  way ; 
and  even  if  it  were  admitted  to  be  possible  for  the  public  to 
acquire  the  legal  right  to  use  the  railroad  trestle,  already  dedi- 
cated to  other  public  uses,  there  was  no  evidence  that  the 
collision  occurred  at  a  place  where  the  railroad  and  public 
way  crossed  each  other.  It  may  also  be  noticed  that  the  evi- 
dence showed  that  on  each  end  of  the  trestle  there  was  placed 
a  board  warning  all  persons  to  keep  off,  and  that  such  notice 
had  been  there  ever  since  the  lease  of  the  line  to  the  Charlotte^ 
Columbia  &  Augusta  Railroad  Company,  and  before  the 
defendant  company  became  the  owners.  It  was  further  shown 
that  the  president  of  the  defendant  company  refused  to  allow 
planks  to  be  placed  along  the  trestle  as  a  walkway.  If  the  evi- 
dence in  this  case  tended  to  show  that  the  trestle  was  a  "trav- 
eled place,"  then  there  is  scarcely  any  portion  of  the  line  of 
the  railroad  which  has  been  in  existence  for  20  years  which 
may  not  be  shown  to  be  a  "traveled  place,'*  for  many  indi- 
viduals will  persist,  against  all  protests,  in  walking  along  the 
railroad  track,  when  it  suits  their  convenience  to  do  so. 

POPE,  J.,  concurring  in  this  view,  the  judgment   of  the 
court  is  that  the  judgment  of  the  circuit  court  be  affirmed. 


Steber  v.  Chicago  &  N.  W.  Ry.  Co. 

(Supreme  Court  of  Wisconsin,  Sept,  ^j,  1902,) 
[91  N.    W.  Rep.  654.] 

Accident  at  Crossing — Failure  to  Look  and  Listen. 

One  who  is  killed  at  a  railroad  crossing  by  stepping  in  front  of  an 
engine  approaching  in  plain  sight  and  hearing,  and  so  near  as  to 
render  dangerous  the  attempted  crossing,  is  guilty,  as  a  matter  of  law» 
of  contributory  negligence. 

Same— Same — Injury  to  Passenger. 

That  one  has  the  rights  of  a  passenger,  as  regards  protection  by 
the  railway  company,  and  is  killed  while  taking  the  only  way  open 
to  her  destination,  affords  no  excuse  for  such  contributory  negli- 
gence. 

Appeal  from  circuit  court,  Langlade  county;  John  Good- 
land,  Judge. 

Action  by  James  Steber,  as  administrator  of  the  estate  of 
Anne  First,  against  the  Chicago  &  Northwestern  Railway 
Company.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Action  for  damages,  caused,  as  alleged,  to  Wenzl  First  by 
the  wrongful  conduct  of  defendant  in  that  its  servants  negli- 
gently operated  one  of  its  locomotive  engines  so  as  to  produce 
his  wife's  death.  The  deceased  attempted  to  cross  defend- 
ant's railway  track  at  the  intersection  thereof  with  one  of  the 
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public  streets  of  the  city  of  Antigo  in  the  nighttime,  while  one 
of  its  switch  engines  was  rapidly  approaching  such  locality. 
She  was  struck  by  the  engine  and  so  injured  that  she  died. 

The  particular  acts  of  omission  and  commission  constituting 
the  alleged  negligence  are  as  follows :  Operating  the  engine  at 
an  unlawful  rate  of  speed ;  neglect  to  ring  the  engine  bell  as 
the  approach  was  made  to  the  railway  crossing;  failure  to 
have  a  watchman  or  flagman  at  the  crossing  as  required  by 
the  city  ordinances  of  the  city  of  Antigo ;  failure  to  maintain 
gates  at  the  crossing  as  required  by  the  city;  and  failure  to 
give  any  notice  to  persons,  about  to  use  the  crossing  for  legiti- 
mate purposes,  of  the  approach  thereto  of  the  switch  efigine. 
All  the  allegations  of  negligence  were  put  in  issue  by  the 
answer,  and  contributory  negligence  was  pleaded  as  a  defense. 

The  undisputed  evidence  was  to  the  following  effect;  The 
accident  happened  on  a  dark,  rather  stormy  night.  There  was 
no  street  light  at  the  crossing.  The  situation  was  such  that, 
as  a  person  approached  the  crossing  from  the  east,  as  the 
deceased  did  on  the  occasion  of  the  accident,  there  was  no 
obstruction  to  prevent  her  seeing  an  engine  coming  irom  the 
north  for  a  distance  amply  sufficient  to  enable  her,  in  the 
exercise  of  ordinary  care,  to  avoid  being  injured  by  it.  The 
railway  tracks  ran  north  and  south.  The  depot  was  just 
south  of  the  street,  which  crossed  the  tracks  at  right  angles, 
and  upon  which  deceased  was  walking  when  she  was  injured. 
Prior  to  the  injury  she  was  at  the  depot  with  two  acquain- 
tances, a  man  and  his  mother,  presumably  to  meet  a  person 
who  was  expected  soon  to  arrive  on  a  train  from  the  south. 
She  remained  on  the  depot  platform  till  the  train  arrived  and 
such  person  alighted  therefrom.  The  four  then  started  north 
on  the  platform,  walking  on  the  easterly  side  of  the  main 
track  till  they  were  within  the  limits  of  the  street.  The 
engine  of  the  passenger  train  was  located  across  the  sidewalk 
on  the  southerly  side  of  the  street.  West  of  the  main  track 
was  a  switch  track.  A  headlight  was  on  the  passenger  engine. 
It  threw  its  light  across  the  region  common  to  the  street  and 
the  railway  track.  The  deceased  and  her  companions,  desir- 
ing to  go  to  a  point  west  of  the  tracks,  passed  into  the  street 
and  then  somewhat  northwesterly  so  as  to  avoid  the  passenger 
engine.  Two  of  deceased's  companions  proceeded  first. 
She.  accompanied  by  the  other,  walked  a  little  way  behind 
them.  The  former  got  across  the  switch  track,  and  just  as 
the  latter  stepped  upon  it  the  switch  engine,  backing  up  from 
the  north,  struck  her,  inflicting  fatal  injuries. 

The  substance  of  the  evidence  material  to  be  considered, 
in  addition  to  such  as  has  been  referred  to  in  a  general  way, 
is  as  follows:  John  McArthur,  a  witness  for  plaintiff,  said  he 
did  not  see  any  light  on  the  rear  end  of  the  switch  engine; 
that  it  was  backing  up  when  it  struck  deceased;  that  he  could 
not  say  but  that  there  was  a  light  on  the  engine;  that  just  be- 
fore the  accident  he  was  on  the  depot  platform  near  the  pas- 
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senger  engine  and  heard  the  switch  engine  coming.  Peter 
Jagla,  a  witness  for  plaintiff,  said  he  was  one  of  the  party 
accompanying  the  deceased  at  the  time  of  her  injury;  that  he 
and  his  sister  went  ahead  while  his  mother  accompanied  the 
deceased ;  that  he  hurried  up  to  get  across  the  track  ahead  of 
the  switch  engine;  that  the  engine  on  the  passenger  train 
made  some  noise;  that  he  saw  the  switch  engine  just  as  he 
got  on  the  track;  that  he  had  to  jump  to  get  across;  that  he 
■did  not  see  any  light  on  the  engine,  nor  hear  any  bell;  that 
he  made  a  written  statement  of  the  circumstances  characteriz-  • 

ing  the  accident  shortly  after  it  occurred,  in  which  he  said  ' 

that  he  heard  a  bell  upon  the  engine  and  saw  the  engine  com- 
ing about  the  time  he  crossed  the  track.  The  woman  who 
was  in  the  immediate  company  of  the  deceased  at  the  instant 
of  the  accident  said  she  did  not  see  any  light  on  the  engine 
nor  hear  any  engine  bell ;  that  she  and  deceased  were  about 
forty  feet  behind  her  son  and  daughter;  that  she  saw  they  got 
across  and  thought  she  and  her  companion  could  too ;  that 
she  did  not  see  the  engine.  Another  witness  called  for  plain- 
tiff said  he  was  near  the  passenger  engine  at  the  time  of  the 
accident;  that  he  heard  the  switch  engine  approaching  the 
crossing.  John  Gaffney,  another  witness  for  plaintiff,  said  he 
saw  the  switch  engine  approaching  the  crossing,  and  heard 
it;  that  he  was  on  the  passenger  engine;  that  there  was  a 
light  on  the  switch  engine  and  that  the  bell  was  ringing  as  it 
approached.  The  evidence  on  defendant's  part  fully  corrob- 
orated that  of  the  last  witness.  It  was  further  to  the  effect 
that  deceased  and  her  companion,  as  they  approached  the 
crossing,  did  not  pay  attention  to  whether  an  engine  was 
approaching,  and  that  one  of  the  trainmen  who  was  on  the 
footboard  of  the  tender  and  had  a  light  in  his  hand,  grabbed 
hold  of  and  tried  to  save  them. 

At  the  close  of  the  evidence  the  court  directed  a  verdict  in 
-defendant's  favor,  upon  which  the  judgment  appealed  from 
was  rendered. 

Max  Hoffman,  for  appellant. 
Edward  M.  Hyzer,  for  respondent. 

MARSHALL,  J.  (after  stating  the  facts).  Very  little  can 
profitably  be  said  in  deciding  this  case.  Four  errors  are 
assigned.  All,  so  far  as  they  relate  to  the  issues  made  by  the 
pleadings,  may  be  properly  resolved  into  this  one  proposition : 
Did  the  trial  court  err  in  deciding  that  the  evidence  disclosed, 
as  a  matter  of  law,  contributory  negligence  on  the  part  of  the 
•deceased.?  We  are  unable  to  see  how,  in  the  light  of  well- 
•settled  legal  principles,  the  affirmative  of  that  can  be  con- 
siderately urged.  The  duty  of  a  person  about  to  step  upon  a 
railway  track  to  look  both  ways  and  listen,  and  to  discover 
those  dangers  which  can  be  readily  discovered  by  the  exercise 
of  ordinary  attention  to  that  end  by  one  so  circumstanced,  and 
not  to  go  upon  the  track  in  the  face  of   such  dangers,  is  abso- 
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lute.  It  is  as  firmly  established  as  any  rule  of  law  can  well 
be.  If  it  were  a  fact,  as  claimed  in  this  case,  that  the  deceased 
had  the  rights  of  a  passenger  as  regards  care  for  her  safety  by 
the  railway  company,  and  that  she  had  no  other  way  of  reach- 
ing her  destination  than  by  going  across  the  railway  track, 
that  does  not  constitute  any  exception  to  the  general  rule 
stated.  She  was  bound  to  exercise  ordinary  care  for  her  own 
safety,  and  she  fell  below  that  standard  in  failing  to  use  her 
senses  to  discover  the  approaching  engine,  since,  from  all 
reasonable  inferences  from  the  evidence,  it  was  in  sight  and 
hearing  and  so  near  the  crossing  as  to  render  it  dangerous  for 
her  to  step  upon  the  track  when  she  did  so.  As  we  read  the 
evidence  and  the  argument  of  counsel  for  appellant,  there  is 
no  claim  that  she  looked  north  on  the  track  or  listened  for  a 
coming  train  or  engine  before  she  proceeded  into  the  region 
of  danger.  Counsel  seems  to  think  that  she  had  the  rights  of 
a  passenger,  and  that  no  other  way  to  reach  her  destination 
than  the  one  she  pursued  was  open  to  her,  hence  that  she  was 
excused  for  proceeding  as  she  did,  regardless  of  the  probability 
of  danger,  and  was  warranted  in  depending  upon  respgndent 
to  avoid  injuring  her.  We  know  of  no  such  rule  of  law. 
There  i?  no  such  rule.  No  one  is  excusable  for  stepping  upon 
a  railway  track  without  first  using  the  precautions  we  have 
stated  for  his  own  protection.  As  has  often  been  said,  the 
mere  presence  of  the  track  is  an  efficient  warning  of  danger^ 
That  warning  must  be  reasonably  heeded  by  a  person  about 
to  cross  the  track,  else  he  will  be  presumed  conclusively,  as  a 
matter  of  law,  to  assume  the  risk  of  doing  otherwise.  Lofdahl 
v.  Railroad  Co.,  88  Wis.  421,  60  N.  W.  795;  Flynn  v.  Railroad 
Co.,  83  Wis.  239,  53  N.  W.  494;  Hansen  v.  Railroad  Co.,  83 
Wis.  631,  53  N.  W.  909;  Schmolze  v.  Railroad  Co.,  83  Wis. 
659,  53  N.  W.  743;  «;4  N.  W.  106;  SchUmgen  v.  Railroad  Co., 
90  Wis.  194,  62  N.  W.  1045;  Nolan  v.  Raikoad  Co.,  91  Wis. 
16,  64  N.  W.  319;  Lockwood  v.  Railroad  Co.,  92  Wis.  97,  65 
N.  W.  866;  McCadden  v.  Abbot,  92  Wis.  551,  66  N.  W.  694, 
3  Am.  &  Eng.  R.  Cas.,  N.  S.,  651;  Cawley  v.  Railroad  Co., 
loi  Wis.  145,  ^^  N.  W.  179,  12  Am.  &  Eng.  R.  Cas.,  N.  S., 
453;  White  V.  Railroad  Co.,  102  Wis.  489,  78  N.  W.  585; 
Walters  v.  Railroad  Co.,  104  Wis.  257,  80  N.  W.  451,  15  Am. 
&  Eng.  R.  Cas.,  N.  S.,  606;  Buckmaster  v.  Railroad  Co.,  108 
Wis.  353,  84  14.  W.  845;  Dummer  v.  Light  Co.,  108  Wis. 
589,  84  N.  W.  853. 

The  subject  involved  in  this  appeal  has  been  so  often  before 
this  court,  as  indicated  by  the  cases  cited  and  many  not  men- 
tioned, and  the  law  has  been  so  often  declared  as  stated 
herein,  that  there  is  no  room  in  the  evidence  presented  by  the 
record  for  reasonable  contention  that  the  trial  court  erred  in 
directing  the  verdict.  The  way  was  open  for  the  deceased  to 
see  the  approaching  engine.  If  she  had  looked  north  on  the 
switch  track  before  she  stepped  upon  it  she  would  have 
observed  the  danger.     She  must  either  have  failed  to  perform 
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her  duty  as  to  looking,  or  have  observed  the  engine  before 
getting  in  its  pathway  and  heedlessly  attempted  to  rush  across 
the  track  before  it  reached  her.  The  legal  responsibility  for 
the  consequences  rests  wholly  upon  the  unfortunate  woman. 
The  damages  caused  to  her  surviving  husband  were  in  law  so 
far  produced  by  her  that  there  is  no  way  by  which  her  fault 
can  be  so  separated   from  that  of  respondent,  if  respondent  I 

was  also  at  fault,  as  to  fix  upon  the  latter  legal  responsibility.  ! 

The  judgment  is  affirmed. 

I 
{ 

Central  of  Georgia  Ry.  Co.  v.  Duffy. 

{Supreme  Court  of  Georgia^  Aug,  p,  igo2,) 
[42  S.  E.  Rep.  510.] 

Personal  Injuries — Evidence  of  Similar  Accidents. 

In  an  action  against  a  railroad  company  for  damages  on  account  of 
personal  injuries  sustained  by  reason  of  the  derailment  and  overturn- 
ing of  a  car  which  the  plaintiff  was  in,  evidence  that  another  car  of 
the  defendant  was  overturned  on  a  nearby  but  different  track,  three 
months  prior  to  the  time  the  plaintiff's  injuries  were  received,  was 
not  relevant  to  prove  negligence  on  the  part  of  the  defendant  at  the 
time  and  place  alleged  in  the  petition ;  but  in  this  case  it  appears  that 
the  failure  to  rule  out  such  evidence  worked  no  harm  to  the  defendant. 

Witness — Recalling. 

It  is  within  the  discretion  of  the  trial  judge  to  permit  a  witness 
Vho  has  been  examined,  and  after  conference  with  counsel,  to  take 
the  stand  a  second  time,  and  correct  his  testimony  as  orig'inally 
given ;  and  such  discretion  will  not  be  controlled  unless  it  has  been 
manifestly  abused. 

Injury  to  Licensee  on  Train — Liability  as  Affected  by  Fact  That  His  Em- 
ployer Had  Been  Notified  to  Withdraw  Him. 
A  railroad  company  cannot  avoid  liability  for  injuring^  one  who  is 
rightfully  upon  its  train,  by  showing  that  its  servants  notified  his 
employer  to  have  him  leave  the  train  by  a  certain  time,  and  that  if 
the  employer  had  acted  upon  this  notice,  and  the  plaintiff  had  left 
the  train  before  that  time,  the  injuries  complained  of  would  not  have 
been  inflicted. 

Same — Effect  of  Ignorance  of  His  Presence. 

Ignorance  by  the  servants  of  a  railroad  company  of  the  presence  in 
one  of  its  cars  of  one  who  was  rightfully  there  will  not,  without 
more,  relieve  the  company  of  liability  for  damage  done  by  reason  of 
its  negligence.  The  circumstances  must  be  such  that  the  servants 
of  the  company  had  no  reason  to  suspect  his  presence  in  the  car. 

Trial— Mortality   Tables. 

It  is  not  error  for  the  trial  judge  upon  the  trial  of  an  action  for 
damages  against  a  railroad  company,  in  illustrating  to  the  jury  the 
method  of  using  the  mortality  and  annuity  tables,  to  use  for  example 
a  figure  approximating  that  shown  by  the  evidence  to  be  the  plain- 
tiff's age. 

Case  at  Bar. 

The  requests  to  charge,  so  far  as  legal  and  pertinent,  were  cov- 
ered by  the  general  charge;  the  amount  of  damages  awarded  by  the 
jury  was  not  excessive;  and  the  evidence  supported  the  verdict. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Macon;  W.  D.  Nottingham,  Judge. 
Action  by  William   Duffy   against  the  Central  of  Georgia 
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Railway   Company.     Judgment  for  plaintiff,   and  defendant 
brings  error.     Affirmed. 

Hall  &  Wimberly  and  J.  E.  Hall,  for  plaintiff  in  error. 
Guerry  &  Hall  and  M.  F.  Hatcher,  for  defendant   in  error. 

FISH,  J.  This  was  a  suit  for  damages  on  account  of  per- 
sonal injuries  alleged  to  have  been  sustained  by  the  plaintiff 
by  reason  of  the  negligence  of  the  defendant.  The  petition 
alleged  that,  at  the  time  the  injuries  complained  of  were 
inflicted,  the  plaintiff  was  employed  by  one  Sanders  as  a 
laborer  to  sack  and  load  corn  in  cars  of  the  railroad  company, 
which  had  been  placed  for  that  purpose  on  a  track  that  was 
in  its  possession  and  under  its  control;  that  while  he  was  in  a 
car  of  the  defendant,  engaged  in  the  performance  of  such 
work,  the  servants  of  the  company,  without  warning  to  him, 
coupled  an  engine  and  cars  to  the  car  that  he  was  in,  and 
moved  off  with  the  train  thus  formed ;  that  after  going  a  short 
distance,  and  while  moving  at  a  moderate  speed,  the  car  that 
the  plaintiff  was  in,  owing  to  its  defective  condition  and  to 
defects  in  the  track  and  roadway  of  the  defendant,  ran  off  the 
track  and  was  turned  over,  as  a  result  of  which  the  plaintiff 
received  the  injuries  on  account  of  which  he  sued.  The 
answer  of  the  defendant  denied  all  the  material  allegations  of 
the  petition.  On  the  trial  of  the  case  the  jury  returned  a 
verdict  for  the  plaintiff  for  $i,ooo  damages.  The  defendant 
made  a  motion  for  a  new  trial,  which  was  overruled,  and  it 
excepted. 

1.  One  ground  of  the  motion  for  a  new  trial  complained 
that  the  court  erred  in  refusing  to  rule  out,  on  motion  of  coun- 
sel for  the  defendant  below,  certain  evidence  to  the  effect  that, 
about  three  months  prior  to  the  time  the  plaintiff  received  his 
injuries,  another  car  of  the  defendant  had  been  overturned  on 
a  different  track,  but  in  the  vicinity  of  the  place  where  the 
car  in  which  the  plaintiff  was  at  work  when  injured  was 
derailed.  This  testimony  was  given  by  a  witness  for  the 
plaintiff  on  cross-examination.  The  evidence  was  not  relevant 
to  prove  negligence  on  the  part  of  the  defendant  at  the  time 
and  place  of  the  injuries  complained  of.  But  in  vieXv  of  the 
fact  that  there  was  ample  evidence  to  support  a  finding  that 
the  railroad  company  was  negligent  on  the  particular  occasion 
when  the  plaintiff  was  injured,  and  that  no  harm  appears  to 
have  been  done  the  defendant  by  the  refusal  to  exclude  the 
objectionable  evidence,  this  ground  of  the  motion  furnishes 
no  reason  for  reversing  the  judgment  of  the  court  below  re- 
fusing a  new  trial. 

2.  It  appears  from  the  record  that,  at  the  conclusion  of  the 
cross-examination  of  a  witness  for  the  plaintiff,  counsel  for  the 
plaintiff  stated  to  the  court  that  he  had  no  further  questions 
to  ask  the  witness  at  that  time,  but  that  he  might  desire  to 
recall  him  later.  Subsequently,  after  a  conference  with  this 
witness,  plaintiff's  counsel  again  placed  him  on  the  stand,  and 
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the  witness  changed  his  testimony  as  originally  given,  stating 
that  he  had  been  mistaken  in  the  answers  that  he  had  made 
to  certain  questions  when  first  asked  him.  Counsel  for  the 
defendant  objected  to  the  reintroduction  of  this  witness,  on 
the  ground  that  all  the  witnesses  were  under  the  rule,  and 
that  to  allow  a  witness  thus  to  correct  his  testimony  aifter  a 
conference  with  counsel  would  defeat  the   object  of  the  rule.  \ 

The  court  overruled  the  objection,  and  "allowed  the  witness 
to  testify  a  second  time.  Error  was  assigned  upon  this  rul- 
ing. We  are  unable  to  see  what  bearing  the  rule  of  the  . 
separation  of  witnesses  has  upon  the  question  of  the  right  of  » 
a  party  to  recall  a  witness  to  the  stand  after  he  has  been  once 
examined,  and  after  he  has  conferred  with  counsel  for  the 
party  so  reintroducing  him.  There  is  no  law  in  this  state 
which  forbids  an  attorney  to  confer  with  a  witness,  either  be- 
fore or  after  his  examination  in  court,  and  certainly  there  is 
no  law  against  recalling  a  witness  to  the  stand  for  any  legiti- 
mate purpose.  It  is  so  well  settled  as  to  need  no  citation  of 
authority  that  matters  pertaining  to  the  reopening  of  a  case, 
and  the  reintroduction  of  witnesses,  are  within  the  sound  dis- 
cretion of  the  trial  judge,  and  that,  unless  such  discretion  is 
shown  to  have  been  manifestly  abused  (which  was  not  done 
in  this  case),  it  will  not  be  controlled  by  this  court. 

3.  Error  was  also  assigned  upon  the  refusal  of  the  court, 
upon  request  of  counsel  for  the  defendant,  to  charge,  in  effect, 
that  if  the  jury  should  believe  that  the  servants  of  the  railroad 
company  had  notified  Sanders,  the  plaintiff's  employer,  that 
the  car  in  which  the  plaintiff  was  working  would  be  moved 
by  a  certain  time,  and  to  finish  sacking  the  corn  by  that  time; 
that  if  the  defendant's  servants  did  not  move  the  car  until 
after  the  time  specified ;  and  that  if  the  failure  of  the  plain- 
tiff to  leave  the  car  before  it  was  moved  was  due  to  the  failure 
of  Sanders  to  notify  him  to  leave  it, — they  would  be  authorized 
to  find  **that  the  injury  was  not  caused  proximately  by  the  act 
or  negligence  of  the  defendant  in  not  notifying  him,  and  that 
the  plaintiff  would  not  be  entitled  to  recover."  This  request 
was  very  properly  refused.  If  the  plaintiff  was  rightfully  in 
the  car,  and  the  servants  of  the  company  knew  or  had  reason 
to  suspect  his  presence  there,  it  was  then  the  duty  of  the  com- 
pany to  notify  him  that  the  car  was  about  to  be  moved,  and 
that  duty  could  not  be  shifted  to  Sanders  or  to  any  one  else 
not  connected  with  the  company.  The  warning  ta  Sanders 
•that  the  car  would  be  moved  at  a  certain  time  could  in  no 
sense  be  considered  as  a  warning  to  the  plaintiff,  and  the  re- 
sponsibility for  the  defendant's  acts  of  negligence  cannot  be 
placed  upon  him.  If  the  defendant  made  Sanders  its  agent 
for  the  purpose  of  notifying  the  plaintiff  when  the  car  would 
be  moved,  it  would  be  liable  for  his  failure  to  carry  out  the 
object  of  his  agency;  if  he  was  not  its  agent,  the  railroad 
company  cannot  escape  liability  to  the  plaintiff  on  account  of 
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a  warning  conveyed  to  Sanders  which  should  have  been  com- 
municated directly  to  the  plaintiff. 

4.  Counsel  for  the  defendant  requested  the  court  to  charge 
the  jury  to  the  effect  that,  if  the  servants  of  the  defendant  did 
not  know  of  the  presence  of  the  plaintiff  in  the  car  at  the  time 
the  train  was  moved,  the  company  would  not  be  liable.  The 
court  instead  charged,  in  substance,  that  if  the  defendant  did 
not  know  of  the  plaintiff's  presence  in  the  car  at  the  time  men- 
tioned, and  was  not  negligent  in  failing  to  know  that  he  was 
in  the  car,  it  would  not  be  liable.  The  refusal  to  charge  as 
requested,  and  the  charge  as  given,  are  assigned  as  error. 
There  can  be  no  doubt  as  to  the  correctness  of  the  instruction 
given  by  the  court.  To  have  charged  without  qualification 
that  mere  ignorance,  on  the  part  of  the  defendant,  as  to  the 
presence  of  the  plaintiff  in  the  car,  would  have  excused  the 
defendant  from  liability,  would  have  been  manifestly  erro- 
neous; for  it  would  have  taken  from  the  jury  the  consideration 
of  one  of  the  most  important  questions  in  the  case,  viz., 
whether  the  very  ignorance  behind  which  the  defendant 
attempted  to  shield  itself  was  of  itself  negligence.  The 
charge  as  given  was  .  correct,  and  furnished  no  reason  for 
granting  a  new  trial. 

5.  Complaint  was  also  made  of  the  instructions  given  by  the 
court  as  to  the  use  by  the  jury  of  the  mortality  and  annuity 
tables.  The  portion  of  the  charge  here  excepted  to  is  quite 
lengthy,  but  the  chief  objection  interposed  seems  to  be  that 
the  court,  in  illustrating  to  the  jury  the  manner  of  using  the 
tables,  took  for  example  an  age  differing  only  by  one  year 
from  what  the  evidence  showed  the  plaintiff's  age  to  be.  The 
charge  as  given  was  substantially  correct,  and  we  think  there 
is  no  merit  in  the  objection  made  to  the  method  of  illustration 
employed  by  the  trial  jydge.  We  do  not  perceive  how  any 
harm  could  have  been  done  the  defendant  simply  because  the 
judge,  in  demonstrating  to  the  jury  the  use  of  the  tables, 
used  for  example  the  figures  45,  while  the  evidence  showed 
that  the  plaintiff  was  44  years  old. 

6.  The  foregoing  disposes  of  all  of  the  grounds  of  the 
motion  for  a  new  trial  which  in  our  opinion  require  dis- 
cussion. The  requests  to  charge,  so  far  as  legal  and  pertinent, 
were  fully  covered  by  the  general  charge.  The  amount  of  the 
verdict,  in  view  of  the  evidence  as  to  the  extent  of  the  plain- 
tiff's injuries,  was  by  no  means  unreasonable.  There  was 
ample  evidence  to  establish  the  right  of  the  plaintiff  to  be  in 
the  car  at  the  time  his  injuries  were  received,  and  to  support 
a  finding  that  the  defendant  was  negligent  as  charged  in  the 
petition  in  bringing  about  those  injuries.  The  judgment  of 
the  trial  court  overruling  the  motion  for  a  new  trial  will,  there- 
fore, not  be  disturbed. 

Judgment    affirmed.     All  the    justices    concurring,   except 
LEWIS,  J.,  absent  on  account  of  sickness. 
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Wilson  v.  Atchison,  T.  &  S.  F.  Ry.  Co. 

[Supreme  Court  of  Kansas^  Jan,  to^  190J,) 

[71  Pac.  Rep.  282.] 

Duty  to  Trespassers  on  Trains.* 

As  a  g^eneral  rule,  a  railroad  compaoy  owes  no  duty  to  trespasaeri 
who  jump  on  and  off  its  moving  trains  for  the  purpose  of  stealing 
rides,  except  not  to  recklessly  or  wantonly  injure  them  after  their 
peril  is  discovered. 

Injury  to  Boy  Trespassing  on  Train — Liability. 

An  intelligent  boy  12  years  of  age,  who  was  familiar  with  the  run- 
ning of  railroad  trains,  and  who  knew  and  appreciated  the  danger 
of  getting  on  and  off  a  moving  train,  climbed  upon  a  slow-moving 
train,  and  was  injured  while  gettine  down  from  one  car  and  at- 
tempting to  climb  upon  another:  hela,  that  he  was  a  conscious  tres- 
passer, and  responsible  for  his  own  negligence  and  injury. 

Same — Same— Failure  of  Trainmen  to  Remonstrate. 

The  fact  that  the  plaintiff  and  other  boys  had  previously  jumped 
on  and  off  the  cars  of  the  company  without  remonstrance  from  the 
employees  of  the  company  did  not  amount  to  an  invitation  from  the 
company  to  plaintiff  to  hop  on  and  off  its  moving  trains  thereafter, 
nor  make  the  company  liable  for  an  injury  resulting  from  such  reck- 
less conduct. 

(Syllabus  by  the  Court.)  , 

In  banc.  Error  from  court  of  common  pleas,  Wyandotte 
county;  W.  G.  Holt,  Judge. 

Action  by  Howard  M.  Wilson,  a  minor,  against  the  Atchi- 
son, Topeka  &  Santa  Fe  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.     Affirmed. 

L,  F.  Bird  and  H.  G.  Pope,  for  plaintiff  in  error. 
A.  A.  Hurd,  for  defendant  in  error. 

JOHNSTON,  J.  This  was  an  action  to  recover  for  per- 
sonal injuries.  Howard  M.  Wilson,  a  bright,  intelligent  boy 
about  12  years  of  age,  climbed  upon  a  ifreight  train  consisting 
of  about  20  cars,  belonging  to  the  Atchison,  Topeka  &  Santa 
Fe  Railway  Company,  which  was  slowly  moving  up  a  hill 
near  Lansing.  He  and  a  companion  began  near  the  front  end 
of  the  train,  and  jumped  on  and  off  again  several  times  while 
it  was  in  motion.  He  passed  over  the  top  of  a  car  to  the 
other  side  of  the  train,  and  dropped  off  of  that  car,  and  under- 
took to  mount  another  one  near  the  end  of  the  train,  and 
some  way  missed  connection,  with  the  result  that  the  car  ran 
over  his  foot  and  crushed  it.  It  appears  that  he,  as  well  as 
other  boys  of  the  community,  frequently  hopped  on  and  off 
the  cars  as  they  went  up  the  incline,  and  that  he  had  prac- 
ticed it  for  a  period  of  about  four  years  before  the  time  of  his 
injury.  While  he  was  crossing  over  a  car,  he  saw  a  brakeman 
on  top  of  the  train  about  two  car  lengths  from  him,  who  looked 
towards  him  and  smiled,  but  said  nothing,  and  no  one  ordered 
him  or  his  companion  to  leave  the  train.     On  a  demurrer  to 

*As  to  the  duty  to  trespassers  on  train,  see  foot-note  appended  to 
Carter  v,  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  5  R.  R.  R.  87,  28 
Am.  &  Kng.  R.  Cas.,  N.  S.,  87. 
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the  evidence  the  court  took  the  case  from  the  jury,  and  gave 
judgment  against  the  plaintiff  for  costs. 

The  evidence  in  the  record  shows  this"  to  be  a  clear  case  of 
contributory  negligence.  The  plaintiff  was  a  conscious  tres- 
passer, and,  while  he  was  a  minor,  the  testimony  shows  be- 
yond dispute  that  he  was  familiar  with  moving  cars,  and  had 
sufficient  intelligence  and  experience  to  understand  the  peril 
to  which  he  exposed  himself.  Railway  Co.  v.  Todd,  54  Kan. 
558,  38  Pac.  804,  was  an  action  to  recover  damages  for  the 
death  of  a  boy  about  10  years  old,  who  was  killed  while  play- 
ing in  the  yard  of  a  railway  company.  The  boy  there,  as^ 
here,  understood  and  appreciated  the  danger  to  which  he  was* 
•exposed,  and  it  was  held  that,  being  in  a  place  where  the 
•company  had  the  exclusive  use  of  the  tracks,  and  a  trespasser, 
the  only  duty  the  railway  company  owed  him  was  not  to  reck- 
lessly or  wantonly  injure  him.  In  Railroad  Co.  v.  Plaskett, 
.47  Kan.  112,  27  Pac.  824,  it  was  ruled  that  the  railroad  com- 
pany was  not  bound  to  keep  a  lookout  for  children  climbing 
on  or  under  moving  trains  when  passing  through  a  city,  and 
so  here  the  railway  company  was  not  required  to  employ 
trainmen  to  keep  boys  from  jumping  on  and  off  their  moving 
trains;  and  the  fact  that  boys  had  previously  done  so  cannot 
be  regarded  as  an  invitation  to  the  plaintiff  to  ride,  nor  relieve 
him  from  the  consequences  of  his  own  negligence.  It  is  con- 
tended that  a  slow-moving  train  is  an  attractive  and  alluring 
object  to  children,  and  that  it  was  the  duty  of  the  railway 
company  to  take  precautions  to  keep  them  off.  This  was  an 
ordinary  freight  train,  operated  in  the  usual  way,  and  the 
cars  composing  the  train  were  almost  as  common  and  familiar 
to  people  as  farm  wagons.  The  plaintiff  invokes  the  doctrine 
of  what  are  known  as  the  ^'Turntable  Cases,"  in  which  rail- 
road companies  were  required  to  keep  turntables  located  in 
public  places  where  children  are  wont  to  go  and  play  so 
securely  locked  or  fastened  that  children  could  not  turn  them 
and  thereby  injure  themselves.  While  that  doctrine  is  recog- 
nized in  Kansas,  we  have  no  disposition  to  extend  it  so  as  to 
include  railway  trains.  They  pass  and  repass  through  every 
community  with  such  frequency,  the  peril  of  jumping  upon 
and  from  moving  trains  is  so  well  understood,  and  the  task  of 
keeping  boys  from  stealing  rides  and  hopping  upon  cars  of 
trains  slowly  moving  through  towns  or  railroad  yards  is  so 
impracticable  and  burdensome,  as  to  make  the  rule  invoked 
inapplicable.  To  guard  trains  so  as  to  keep  boys  entirely 
away  from  them  would  require  a  host  of  employees,  and  fix  a 
standard  of  responsibility  which  has  never  received  couhte- 
nance  in  this  state.  Such  a  standard  of  duty  and  responsi- 
bility cannot  be  invented  and  applied  by  the  court  without 
legislation;*  and  the  legislature,  instead  of  requiring  railroad 
companies  to  provide  guards  to  keep  boys  from  jumping  upon 
moving  trains  and  stealing  rides,  has  declared  such  action  on 
their  part  to  be  a  misdemeanor,  punishable  to  the   extent   of 
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imprisonment  for  30  days  or  a  fine  of  $25,  or  by  both  such  fine 
and  imprisonment.  Gen.  St.  1901,  8§  2414-2416.  The  fact 
that  a  slow-moving  train  may  be  a  temptation  to  boys  to 
mount  and  ride  cannot  be  regarded  as  an  invitation  by  the 
railroad  companies  to  do  so,  and  the  boy  who  goes  upon  such 
a  train  without  invitation  or  right  is  a  trespasser,  and  the 
extent  of  the  duty  of  the  company  towards  him  is  not  to 
injure  him  wantonly  or  recklessly.  Apart,  however,  from  the 
alleged  negligence  of  the  railway  company,  it  is  clear  that  the 
plaintiff  was  guilty  of  contributory  negligence,  which  is  sufli- 
cient  of  itself  to  defeat  a  recovery.     Although  a  minor,  he  was  • 

*bound*to  use  the  reason  he  possessed,  and  to  exercise  the 
degree  of  care  of  which  he  was  capable.  The  testimony  all 
conduces  to  show  that  he  was  familiar  with  moving  trains, 
and  that  the  danger  to  which  he  was  exposed  was  as  well 
known  to  a  boy  of  his  age,  intelligence,  and  experience  as  to 
any  one  else;  and,  as  stated  in  Bess  v.  Railway  Co.,  62  Kan. 
299,  62  Pac.  996,  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  586:  ** Courts 
must  look  at  the  capacity,  natural  and  acquired,  of  him  whose 
conduct  is  under  scrutiny;  and  if  it  clearly  appears  from  the 
evidence  that  the  child  had  a  capacity  for  self-protection, 
which  it  culpably  omitted  to  use  in  face  of  a  danger  which  it 
knew  and  sufficiently  appreciated,  then  no  question  is  left  for 
the  jury  to  pass  on  concerning  the  contributory  negligence  of 
the  person  charged  with  it.  The  court  ought  not  to  be  re- 
quired to  release  its  grasp  on  the  facts  presented  to  a  jury,  nor 
be  hampered  in  applying  its  intelligence  to  their  probative 
force,  in  a  case  where  it  manifestly  appears  that  negligence 
contributing  to  an  injury  which  is  the  subject  of  the  action 
proceeds  from  a  person,  though  under  age,  who  has  ample 
capabilities  to  make  him  apprehensive  of  threatened  harm, 
and  who  at  the  same  time  is  possessed  with  sufficient  physical 
strength  to  avoid  it."  See,  also,  Railroad  Co.  v.  Henigh,  23 
Kan.  347,  33  Am.  Rep.  167;  Handley  v.  Railway  Co.,  61  Kan. 
237,  59  Pac.  271;  Powers  V.  Railway  Co.,  57  Minn.  332,  59  N. 
W.  307.  From  the  view  taken,  it  is  clear  that  no  error  was 
committed  in  excluding  testimony,  nor  in  sustaining  the 
demurrer  to  plaintiff's  evidence. 

The  judgment  of  the  trial  court   will  be  affirmed.     All  the 
justices  concurring. 


Garbaccio  v,  Jersey  City,  H.  &  P.  St.  Ry.  Co. 

{Supreme  Court  of  New  Jersey^  Nov,  10^  /902,) 

[53   Atl.  Rep.  707.] 

Death — Excessive   Damages. 

la  an  action  for  the  death  of  a  man  50  years  of  age,  whose  earning 
capacitsr  did  not  exceed  $10  per  week,  and  who  left  a  widow  and  four 
children,  one  of  whom  was  self-supporting  and  the  others  aged,  re- 
spectively, 13,  6,  and  5  years,  a  verdict  for  more  than  $3,600  was  ex- 
cessive, and  should  be  reduced  to  that  amount. 
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Action  for  death  by  Constantina  Garbaccio,  administratrix, 
against  the  Jersey  City,  Hoboken  &  Paterson  Street  Railway 
Company.  Verdict  for  plaintiff.  Rule  to  show  cause  made 
absolute,  unless  plaintifi  remit  part  of  the  amount  of  the 
verdict. 

Argued  June  term,  1902,  ^  before  VAN  SYCKEL  and 
FORT.  JJ. 

George  P.  Rust,  for  plaintiff. 
William  B.  Gourley,  for  defendant. 

FORT,  J.  There  was  evidence  in  this  case  from  which  a 
jury  would  be  justified  in  finding  negligence  in  the  defendant 
and  want  of  contributory  negligence  in  the  deceased.  It 
was  a  fact  case  pure  and  simple.  There  were  no  errors  in  the 
rulings  of  the  court  on  the  admission  of  evidence  nor  in  the 
charge.  Under  the  proof  the  damages  are  excessive.  The 
deceased  was  50  years  of  age,  and  his  earning  capacity  did 
not  exceed  $10  a  week.  He  left  a  widow  and  four  children. 
His  oldest  child  was  self-supporting  at  his  death,  and  the 
next  was  13  years  of  age.  The  other  two  were  small,  being  6 
and  5  years,  respectively.  Considering  the  reasonable  prob- 
abilities as  to  the  time  the  father  would  have  contributed  to 
the  support  of  these  children  and  the  wife,  coupled  with  his 
own  life  expectancy,  we  think,  from  his  earning  capacity  as 
shown,  the  verdict  was  excessive.  If  the  plaintiff  will  accept 
$3,600,  the  verdict  may  stand;  otherwise  the  rule  will  be 
made  absolute. 

Missouri,  K.  &  T.  Ry.  Co.  v.  Bussey. 

{^Supreme  Court  of  Kansas^  Jan,  10 ^  /90J,) 
[71  Pac.  Rep.  261.] 

Inconsistency  between  Special  Findings  and  General  Verdict. 

It  is  the  duty  ot  the  court,  in  construing  a  special  verdict,  to  har- 
monize, if  possible,  the  special  findings  with  the  general  verdict. 

Accident  at  Crossing — Contributory  Negligence  and  Failure  to  Signal  "" 
A  traveler  who  is  injured  in  a  collision  with  a  train  at  a  crossing 
while  in  full  possession  of  her  faculties,  and  when  she  might  have 
seen  the  approaching  train  in  time  to  have  avoided  the  accident  if 
she  had  looked,  was  guilty  of  contributory  negligence,  precluding 
recovery,  though  the  operators  of  the  train  were  negligent  in  failing 
to  signal  its  approach. 

Inconsistency  between  Special  Findings  and  General  Verdict. 

Where  the  special  findings  are  in  direct  conflict  with  the  general 
verdict,  the  latter  cannot  stand. 

Inconsistency  between  Special  Findings. 

Where  the  special  findings  are  inconsistent  with  each  other,  and 
destructive  of  plaintiff's  right  of  recovery,  the  court  should  enter 
judgment  thereon  for  the  defendant. 

Special  Findings— Legal  Conclusions. 
A  special  finding  in  an  action  for   injuries   in    a   collision   with   a 

*8ee  foot-note  appended  to  Central  of  Georgia  Ry.  Co.  v»  Freeman 
(Ala.),  5  R.  R.  R.  62,  28  Am.  A  £)ng.  R.  Cas.,  N.  S.,  62. 
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train  at  a  crossiog^  that  plaintiff  was  not  guilty  of  negligence  is  not 
a  specific  finding  of  an  issuable  fact,  but  a  general  conclusion  drawn 
from  all  the  evidence,  and  is  no  stronger  than  the  genera^l  verdict  in 
favor  of  plaintiff. 

Accident  at  Crossing— Contributory  Negligence— Special  Findings. 

A  special  finding  in  an  action  for  injuries  in  a  collision  with  a 
train  at  a  crossing  that  plaintiff  had  no  control  over  the  vehicle  in 
which  she  was  driving  did  not  acquit  her  of  contributory  negligence 
in  failing  to  see  the  approaching  train,  where  she  could  have  seen  it, 
had  she  looked,  in  time  to  have  avoided  the  accident. 

Same — Same — Same. 

Where,  in  an  action  for   injuries    in    a   collision    with  a  train  at  a  ; 

crossing,  special  findings  show  that   plaintiff   did   not    see  the  train  ' 

until  immediately  before  the  accident,  and  did  nothing  to  avoid  it, 
the  court  could  not  presume,  from  a  special  finding  that  she  had  no 
control  over  the  vehicle  in  which  she  was  riding,  that  she  saw  the 
train  approaching,  but  that  the  time  was  too  short  in  which  to  warn 
the  driver. 

In  banc.     Error  from  district  court,  Labette  county ;  T.   J. 
Flannelly,  Judge. 

Action  by  Sadie  E.  Bussey  against  the  Missouri,  Kansas  & 
Texas  Railway  Company.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Reversed. 

T.  N.  Sedgwick,  for  plaintiff  in  error. 
W.  D.  Atkinson,  for  defendant  in  error. 

PER  CURIAM.  Action  brought  by  Sadie  E.  Bussey 
against  the  Missouri,  Kansas  &  Texas  Railway  Company  to 
recover  damages  for  a  permanent  personal  injury  received  in 
a  collision  between  a  train  backing  up  in  the  railway  yards  of 
the  defendant  across  Johnson  avenue,  in  the  city  of  Parsons, 
and  the  vehicle  in  which  the  plaintiff  was  riding  along  said 
avenue.  As  this  controversy  depends  alone  upon  an  examina- 
tion of  the  special  findings  of  fact  made  by  the  jury,  and  as 
from  these  findings  may  be  gleaned  all  the  facts  essential  to 
the  determination  of  the  controversy,  a  statement  of  the  facts  , 

in  the  case,  aside  from  the  findings  made,   is  deemed  unnec-  ; 

essary. 

The  findings  requested  by  plaintiff  are  as  follows:  **(i)  Do 
you  find  from  the  evidence  that  plaintiff  sustained  injury  at 
the  crossing  of  defendant's  tracks  over  Johnson  avenue,  in  the 
city  of  Parsons,  on  the  evening  of  October  ii,  1900.?  Ans. 
Yes.  (2)  Do  you  find  from  the  evidence  that  the  injury  sus- 
tained by  plaintiff  was  caused  by  a  collision  of  defendant's 
cars  with  a  buggy  in  which  she  was  riding.?  Ans.  Yes. 
(3)  Did  you  find  from  the  evidence  that  said  buggy  was  at 
the  time  being  drawn  by  one  horse .»*  Ans.  Yes.  (4)  Do  you 
find  from  the  evidence  that  the  horse  attached  to  said  buggy 
at  the  time  was  being  driven  by  T.  C.  Griffith?  Ans.  Yes. 
(5)  Do  you  find  from  the  evidence  plaintiff  at  the  time  had 
any  control  over  said  vehicle,  the  horse,  or  the  driver.?  Ans. 
No.  (6)  Do  you  find  from  the  evidence  Johnson  avenue  to  be 
a  street  in  the  city  of  Parsons  much  used  and  traveled  by  the 
public,  where  it  crosses   over  defendant's  right  of   way   and 
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tracks.^  Ans.  Yes.  (7)  Do  you  find  from  the  evidence  the 
tracks  of  defendant  crossing  over  Johnson  avenue  to  be  much 
used  by  defendant  in  the  switching  and  in  the  operation  of  its 
trains,  engines,  and  cars.^  Ans.  Yes.  (8)  Do  you  find  from 
the  evidence  the  buggy  in  which  plaintiff  was  riding  wa^ 
struck  by  the  rear  car  of  a  train  being  pushed  northward  by 
defendant  over  Johnson  avenue?  Ans.  Yes.  (9)  Do  you  find 
from  the  evidence  that  defendant  was  in  the  exercise  of  ordi-. 
nary  care  in  the  speed  with  which  it  was  at  the  time  pushing 
its  said  cars  over  Johnson  avenue.^  Ans.  Yes.  do)  Do  you 
find  from  the  evidence  that  defendant  gave  reasonably  suffi-^ 
cient  signals  or  warnings  to  plaintiff  as  its  said  cars  approached 
said  Johnson  avenue.^  Ans.  Not  in  sufficient  time  to  avoid 
accident.  (11)  Do  you  find  from  the  evidence  that  defendant 
exercised  ordinary  care  in  the  giving  of  signals  or  warnings  to 
plaintiff  as  its  said  cars  approached  Johnson  avenue.^  Ans. 
No.  (12)  Do  you  find  from  the  evidence  there  was  negligence 
on  the  part  of  plaintiff,  Sadie  E.  Bussey,  contributing  to  her 
injury?    Ans.  No.'* 

The  findings  made  upon  defendant's  request  are  as  follows: 
**(i)  Were  the  plaintiff  and  one  Thomas  C.  Griffith  riding 
together  Thursday  evening,  October  11,  ^900?  Ans.  Yes. 
(2)  During  the  ride  of  the  plaintiff  with  said  Griffith,  did  she 
hold  the  lines  and  drive  the  horse;  and,  if  so,  for  what  length 
of  time?  Ans.  No.  (3)  About  what  time  did  the  plaintiff 
and  said  Griffith  start  upon  their  ride?  Ans.  About  eight 
o'clock.  (4)  How  many  times,  if  at  all,  did  the  plaintiff  and 
said  Griffith  cross  the  railroad  tracks  at  the  Johnson  avenue 
crossing  prior  to  the  time  of  plaintiff's  injury?  Ans.  Not  at 
all.  (5)  Was  said  ride  of  said  plaintiff  and  said  Griffith 
purely  a  pleasure  ride?  Ans.  Yes.  (6)  Did  the  plaintiff  or 
said  Griffith  have  any  other  object  in  taking  said  ride  than 
that  of  pastime  or  pleasure?  Ans.  No.  (7)  What  was  the 
character  of  the  vehicle  in  which  they  were  riding?  Ans. 
One-house  buggy,  with  top  down.  (8)  Was  the  plaintiff  at 
the  time  of  said  ride  in  possession  of  all  her  faculties  of  sight 
and  hearing,  and  were  they  in  their  normal  condition?  Ans. 
Yes."  **(io)What  is  the  distance  from  the  point  opposite 
the  Alfred  Hotel,  on  Johnson  avenue,  where  plaintiff  and  said 
Griffith  stopped,  to  the  west  track  of  the  railway  crossing  said 
avenue?  Ans.  About  75  feet.  (11)  What  is  the  distance 
from  the  west  rail  of  the  west  track  to  the  east  rail  of  the 
east  track  across  said  avenue?  Ans.  About  127  feet. 
(12)  What  is  the  distance  from  the  west  rail  of  the  west  track 
to  the  point  on  Johnson  avenue  where  the  collision  between 
the  buggy  in  which  the  plaintiff  was  riding  and  the  train 
occurred?  Ans.  About  67  feet.  (13)  How  fast  were  the  plain- 
tiff and  said  Griffith  traveling  at  the  time  of,  and  just  imme- 
diately before,  said  collision?  Ans.  About  five  miles  an  hour. 
(14)  How  fast  was  said  train  going  at  the  time  of,  and  just 
immediately  before,  said  collision?     Ans.  About  five  miles  an 
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hour.  (15)  Did  not  said  train  pull  south  across  Johnson 
avenue  just  before  said  collision.?  Ans.  Yes.  (16)  After 
pulling  south,  did  not  said  train  come  to  a  full  stop?  Ans. 
Yes.  (17)  If  you  answer  the  last  question  in  the  affirmative, 
state  how  far  south  of  the  south  walk  on  Johnson  avenue  was 
the  point  at  which  said  train  came  to  a  full  stop.?  Ans. 
About  180  feet.  (18)  Was  not  said  train  at  the  time  of  said 
collision  traveling  north  over  Johnson  avenue.?  Ans.  Yes. 
(19)  How  many  cars  were  there  in  said  train  at  the  time  of 
said  collision.?  Ans.  About  eleven  cars.  (20)  How  far  had 
said  train  traveled  from  the  point  at  which  it  came  to  a  full 
stop,  south  of  Johnson  avenue,  to  the  point  of  collision  with 
the  buggy  in  which  the  plaintiff  and  said  Griffith  were  riding? 
Ans.  About  220  feet.  (21)  How  far  did  said  train  travel,  be- 
fore coming  to  a  stop,  after  said  collision?  Ans.  About  90 
feet.  (22)  Was  said  train  stopped  as  quickly  as  it  could  be 
after  the  signal  to  stop  was  given?  Ans.  Yes.  (23)  As  said 
train  proceeded  north  to  Johnson  avenue  from  the  point 
where  it  had  come  to  a  stop  south  of  Johnson  avenue,  was 
not  Switchman  Denny  riding  on  the  rear  end  of  the  rear  car? 
Ans.  Yes.  (24)  Did  not  Switchman  Denny  have  in  his  hand, 
in  plain  view,  a  lighted  lantern?  Ans.  Yes.  (25)  Could  not 
said  lantern  of  Switchman  Denny  have  been  seen  by  the  plain- 
tiff if  she  had  looked  in  the  direction  of  said  train  while  it 
was  being  moved  toward  and  over  Johnson  avenue?  Ans. 
No.  (26)  If  you  answer  the  above  question  *No,'  you  may 
then  state  what  there  was  to  prevent  said  plaintiff  and  said 
Griffith  from  seeing  said  lantern  light.  Ans.  Car.  (27)  Could 
not  the  plaintiff  have  seen  said  train  at  any  time  after  crossing 
the  second  track  from  the  west?  Ans.  Yes.*'  **(29)  What  is 
the  distance  from  the  east  rail  of  the  second  track  from  the 
west  over  Johnson  avenue  to  the  point  where  the  collision 
occurred?  Ans.  About  42  feet.  (30)  Did  not  said  collision 
between  said  train  and  the  vehicle  in  which  said  plaintiff  and 
said  Griffith  were  riding  occur  on  the  north  side  of  Johnson 
avenue,  at  the  point  where  the  tracks  of  the  defendant  cross 
the  same?  Ans.  Yes;  close  to  center.  {31)  Did  the  plaintiff 
see  the  moving  train  at  any  time  prior  to  the  collision  with 
the  vehicle  in  which  she  was  riding?  Ans.  Yes;  immediately 
before  collision.  (32)  Did  the  plaintiff  warn  said  Griffith  of 
the  approach  of  said  train  prior  to  the  collision?  Ans.  No." 
**(34)  Did  the  plaintiff  attempt  to  grab  the  lines  from  the 
hands  of  said  Griffith  just  prior  to  the  collision?     Ans.   No. 

(35)  Did  the  plaintiff  seize  the  lines  and  attempt  to  take  them 
from   said   Griffith    just    prior    to   the   collision?     Ans.  No. 

(36)  What,  if  anything,  did  the  plaintiff  do  to  avoid  the 
collision?  Ans.  Nothing.  (37)  Did  not  Night  Yard  Master 
Dean  warn  the  plaintiff  and  said  Griffith  of  the  approach  of 
said  train  prior  to  the  collision?  Ans.  No.  (38)  Did  the 
plaintiff  pay  any  attention  whatever  to  the  warning  given 
them  by  said   night  yard   master,    Dean?     Ans.  None   given. 
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(39)  Was  Night  Yard  Master  Dean  on  the  crossing,  and 
west  of  the  track  on  which  the  collision  occurred,  at  the 
time  he  gave  the  warning?  Ans.  No.  (40)  Did  not  the  night 
yard  master;  Dean,  have  in  his  hand  a  lighted  lantern  at  the 
time  he  gave  the  warning.?  Ans.  Did  not  give  any  warning. 
(41)  Did  not  said  night  yard  master.  Dean,  signal  the  plain- 
tiff and  said  Griffith  with  said  lantern.?  Ans.  No.  (42)  Did 
not  said  night  yard  master,  Dean,  also  call  to  said  plaintiff 
and  said  Griffith  in  a  loud  voice?  Ans.  No.  (42)  Did  not 
Switchman  Denny  call  to  the  plaintiff  and  said  Griffith,  in  a 
loud  voice,  to  stop?  Ans.  Yes..  (43)  Did  not  Switchman 
Denny  also  signal  said  plaintiff  and  said  Griffith  with  his 
lantern?  Ans.  No.  (44)  Were  not  the  warnings  given  by 
both  Switchman  Denny  and  the  night  yard  master,  Dean,  in 
ample  time,  if  they  had  been  heeded,  to  have  prevented  the 
injury?  Ans.  No.  (45)  Did  the  plaintiff  pay  any  attention  to 
the  warnings  or  signals  given  by  either  said  nisfht  yard 
master.  Dean,  or  said  Switchman  Denny?  Ans.  No. 
(46)  Did  the  plaintiff  see  Night  Yard  Master  Dean  and  his 
lantern  as  they  were  approaching  the  crossing?  Ans.  No.  (47) 
If  you  answer  *No'  to  the  last  above  question,  you  may  then 
state  what  there  was  to  prevent  the  plaintiff  from  seeing  him? 
Ans.  Not  there.  (48)  Did  the  plaintiff  see  Switchman  Denny 
riding  on  the  rear  end  of  the  rear  car  of  the  train  with  which 
the  buggy  collided,  as  they  were  approaching  and  crossing 
over  the  tracks  of  the  defendant,  immediately  before  the 
collision?  Ans.  No.  (49)  If  you  answer  the  last  question 
*No,*  you  niay  then  state  what  there  was  to  prevent  them 
from  seein&r  him.  Ans.  Being  on  the  east  side  of  train. 
(50)  Could  not  the  plaintiff  and  said  Griffith,  immediately 
after  crossing  the  east  rail  of  the  second  track  from  the  west, 
see  track  No.  i,  or  the  high-line  track,  as  far  south  as  the 
passenger  depot  of  the  defendant?  Ans.  Yes."  "(53)  Was 
not  engine  No.  loi  standing  south  of  Johnson  avenue  at  the 
time  of  the  collision?  Ans.  Yes.  (54)  If  you  answer  the 
above  question  *  Yes,*  you  may  then  state  how  far  said  engine 
was  standing  south  of  the  south  sidewalk  on  Johnson  avenue? 
Ans.  About  50  feet.  (55)  Was  not  engine  No.  102  standing 
south  of  Johnson  avenue  at  the  time  of  the  collision?  Ans. 
Yes.  (56)  If  you  answer  the  above  question  *  Yes,*  you  may 
state  how  far  south  of  the  south  sidewalk  of  Johnson  avenue 
said  engine  was  standing.  Ans.  About  70  feet.  (57)  Did 
not  Engineer  Morris  signal  the  plaintiff  and  said  Griffith  with 
his  engine  as  they  were  crossing  over  the  two  west  tracks  of 
the  defendant  on  said  Johnson  avenue?  Ans.  No.  (58)  Did 
the  plaintiff  and  said  Griffith  pay  any  attention  to  the  signals 
or  warnings  given  by  said  Morris  with  his  engine?  Ans.  No. 
(59)  What  is  the  distance  between  the  Neosho  main  line,  or 
loop  track  and  track  No.  r,  or  high-line  track?  Ans.  About  15 
feet.  (60)  Was  not  said  train  which  collided  with  the  buggy  in 
which  the  plaintiff  and  said  Griffith  were  riding  passing  over 
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said  Johnson  avenue  crossing  on  the  lead  track.?     Ans.  Yes. 
(6i)  At  the  time  of  the  accident,  were  there  any  cars  standing 
on  track  No.  i,  or  high-line  track,  north   of  the  switch  stand 
and  south  of  Johnson  avenue.?    Ans.  No.     (62)   Were  there 
any  cars  standing  on  the  puzzle  lead  north  of  the  switch  stand 
and  south  of  Johnson  avenue  at  the  time  of  the  accident.? 
Ans.  No.     (63)   Was  not  said  train  which  collided   with   the 
buggy  in  which  plaintiff  and  said  Griffith  were  riding  moving^ 
north  as  said  plaintiff  and  said  Griffith  approached   the  west 
track  on  said  crossing?     Ans.  Yes.  (64)    How  far  south  on 
Johnson  avenue  was  said  train  which  collided  with  the  buggy 
in  which   plaintiff  and  said  Griffith  were  riding,  south   of  the 
south   sidewalk   over  said   crossing    on  Johnson   avenue,    as 
the  plaintiff  and  said  Griffith  crossed  the  secondtrack  from  the 
west  on  said  avenue .?     Ans.  About  eight  feet.     (65)  Did  plain- 
tiff exercise  ordinary  care  to  discover  whether  or  not  any 
trains  were   approaching  as  the  buggy   drove   on  the  tracks 
over  said  crossing.?     Ans.    Yes.     (66j  Was  the  horse  which 
was  driven  by  said  Griffith  a  gentle  and  reliable  driving  horse? 
Ans.  Yes.     (67)  Was  said  horse  in  the  habit  of  being  frightened 
by  the  trains  or  cars  when   in  their    vicinity.?     Ans.    No. 
,  (68)    Did  the  plaintiff,  just  before  the  collision   between   the 
train  and  the  buggy  in  which  she  and  said  Griffith  were  riding, 
attempt  to  get  up  from  the  seat.?     Ans.  No.*'     **(7o)  Did  her 
attempt  to  get  up  attract  the  attention  of  her  companion,  Mr. 
Griffith.?     Ans.  She  did  not   make   any  attempt  to  get  up.'* 
**  (72)  State  whether  or  not  defendant  was  guilty  of  negli- 
gence, and,  if  it  was,  state  in  what  particular  it  was  negligent.? 
Ans.  Guilty  in  not  giving  signals  in  sufficient  time  to  avoid 
accident." 

The  general  verdict  and  judgment  were  in  favor  of  plaintiff. 
Defendant  brings  error. 

In  construing  these  findings,  it  is  our  duty  to  harmonize 
the  special  findings  with  the  general  verdict,  in  support  of 
the  judgment  rendered,  if  possible.  Anderson  v.  Pierce,  62- 
Kan.  756,  64  Pac.  633;  Kansas  City  v.  Slangstrom,  53  Kan. 
43 1 »  36  Pac.  706;  Railway  Co.  v.  Fray,  43  Kan.  750,  23  Pac. 
1039;  Railway  Co.  v.  Ritz,  33  Kan.  404,  6  Pac.  533.  Can  this, 
be  done.?  The  train  and  the  conveyance  in  which  plaintiff 
was  riding  were  approaching  a  common  point  at  the  same 
rate  of  speed.  The  jury  finds  defendant's  negligence  consisted 
in  its  not  giving  signals  in  sufficient  time  to  avoid  the  acci- 
dent, but  it  is  also  found  plaintiff  could  have  seen  the 
approaching  train  at  any  time  after  crossing  the  second  track 
from  the  west.  This  track  is  found  to  be  about  42  feet  from 
the  point  of  collision.  The  plaintiff  is  found  to  have  been  in 
full  possession  of  all  her  mental  faculties.  It  was  her  positive 
legal  duty  to  make  a  diligent  use  of  her  senses  of  sight  and 
hearing  in  crossing  these  railway  tracks,  to  avoid  injury  to 
herself  and  danger  to  others.  It  is  found  she  could  have  seen 
the  approaching  train  at  any  time  when  within  42   feet  from. 
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the  track  upon  which  it  was  approaching.  Hence,  if  she  had 
performed  her  legal  duty  and  looked,  she  would  have  seen 
the  train.  It  is  also  found  she  did  not  see  it  until  imme- 
diately before  the  collision.  Hence  it  must  be  held,  from  these 
findings,  we  think,  plaintiff  did  not  exercise  that,  reasonable 
care  and  diligence  for  her  own  protection  and  the  safety  of 
others  which  the  law  requires  to  permit  a  recovery  by  her  of 
damages  for  the  injury.  In  Railway  Co.  v.  Adams,  33  Kan. 
427,  6  Pac.  529,  it  was  held  by  this  court:  **It  is  the  duty  of  a 
person  about  to  cross  a  railroad  track  to  make  a  vigilant  use 
of  his  senses,  as  far  as  there  is  an  opportunity,  in  order  to 
ascertain  whether  there  is  a  present  danger  in  crossing.  A 
failure  to  listen  or  look,  when  by  taking  these  precautions  the 
injury  might  have  been  avoided,  is  negligence  that  will  bar 
a  recovery,  notwithstanding  the  negligence  of  the  railroad 
company  in  failing  to  give  signals  contributed  to  the  injury.*' 
In  Roach  v.  Railroad  Co.,  55  Kan.  654,  41  Pac.  964,  it  is  held: 
**A  person  who  drives  a  team  onto  a  railroad  crossing  at  a 
time  when  a  regular  passenger  train  is  about  due,  and  neglects 
to  look  for  an  approaching  train  which  he  might  have  seen  in 
time  to  have  avoided  injury  to  himself  if  he  had  looked,  is 
guilty  of  contributory  negligence  barring  a  recovery  for  an 
injury  received  from  such  train.**  The  same  rule  is  declared 
in  Clark  v.  Railway  Co.,  35  Kan.  3i;o,  11  Pac.  134,  2  Am.  & 
Eng.  R.  Cas.,  N.  S.,  460;  Railroad  Co.  v.  Davis,  37  Kan.  743, 
16  Pac.  78,  I  Am.  St.  Rep.  275;  Railroad  Co.  v.  Townsend,  39 
Kan.  115,  17  Pac.  804;  Sapie  v.  Priest,  50  Kan.  16,  31  Pac. 
674;  Young  V.  Railway  Co.,  57  Kan.  144,  45  Pac.  583;  Rail- 
road Co.  V.  Holland,  60  Kan.  209,  56  Pac.  6;  Railroad  Co.  v. 
Willey,  60  Kan.  819,  58  Pac.  472.  As  the  special  findings  are 
in  direct  conflict  with  the  general  verdict,  it  cannot  stand. 
A  more  serious  question,  however,  is,  are  the  special  findings 
made  by  the  jury  consistent  with  each  other,  and  destructive 
of  plaintiff's  right  of  recovery?  If  so,  the  court  erred  in  not 
sustaining  the  motion  of  the  defendant  for  judgment  upon  the 
findings.  The  jury  finds,  in  response  to  question  12  re- 
quested by  plaintiff,  there  was  no  negligence  on  the  part  of 
plaintiff.  This,  however,  is  not  a  specific  finding  of  an 
issuable  fact,  but  is  a  general  conclusion  drawn  from  all  the 
evidence  upon  the  subject,  which  inheres  in  the  general 
verdict,  and  is  no  stronger  than  the  general  finding.  It  is 
also  found  plaintiff  had  no  control  over  the  vehicle,  the  horse, 
or  the  driver.  As  she  could  have  seen  the  train  at  any  time 
after  she  was  within  42  feet  of  the  track  upon  which  the 
collision  occurred,  had  she  looked,  and  as  it  was  her  duty  to 
look,  the  jury  must  have  found  the  plaintiff  free  from  negligence 
upon  the  theory  that,  as  she  had  no  control  over  the  convey- 
ance, she  could  not  have  prevented  the  collision,  even  though 
she  had  seen  the  train  when  at  the  distance  of  42  feet  or  less 
from  the  track  over  which  the  train  was  passing,  for  in  no 
other  way  can  the  finding  be  reconciled.     In  Bush  v.  Railroad 
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Co.,  62  Kan.  709,  64  Pac.  624,  this  court  held:  *' Where  one 
person  is  riding  with  another  for  the  miitual  pleasure  of  both, 
with  equal  opportunity  to  see  and  ability  to  appreciate  the 
danger,  and  is  in  fact  looking  out  for  herself,  but  makes  no 
effort  to  avoid  the  danger,  she  is  chargeable  with  the  want  of 
care  which  results  in  injury.'*  In  the  opinion  it  is  said:  **It 
is  contended  by  plaintiff  in  error  that,  if  Bowhay  was  guilty 
of  contributory  negligence  in  driving  upon  the  track  without 
looking  or  listening  for  approaching  trains,  such  negligence  ■ 
is  not  imputable  to  the   plaintiff  in  error.     The  want  of  care  # 

which  resulted  in  injury  to  the  plaintiff  in  error  is  chargeable  \ 

to  her.  They  were  both  engaged  in  a  common  purpose, — 
mutual  pleasure.  Her  opportunity  and  ability  to  see  and 
appreciate  the  danger  were  equal  to  his.  She  was  in  no 
way  relying  upon  him.  It  is  true,  he  furnished  the  vehicle, 
and  he  did  the  driving,  but  she  seems  to  have  acted  inde- 
pendently of  him.  When  they  started  from  the  point  where 
they  had  stopped  for  the  freight  train,  she  saw  the  track, 
knew  they  intended  to  cross  it,  appreciated  the  danger,  and 
did  not* advise  or  suggest  that  they  be  more  cautious,  but  did 
look  for  an  approaching  train,  and  was  in  fact  the  first  to 
see  it."  In  the  light- of  this  authority,  does  the  finding  that 
plaintiff  had  no  control  over  the  vehicle,  the  horse,  or  the 
driver  tend  to  acquit  her  of  contributory  negligence  in  this 
case.?  We  think  not.  In  the  absence  of  the  express  findings, 
it  would  have  been  presumed,  in  support  of  the  general 
verdict,  that  plaintiff  did  look  and  could  not  see  the  approach- 
ing train.  The  express  finding,  however,  that  she  could  have 
seen  the  train,  controls.  Again,  in  harmony  with  the  special 
finding  that  she  had  no  control  over  the  vehicle,  the  horse,  or 
the  driver,  in  the  absence  of  other  findings,  it  might  be  pre- 
sumed, in  support  of  the  general  verdict,  she  looked  and 
saw  the  train  after  crossing  the  second  track,  but  that 
the  time  was  too  short  in  which  to  warn  her  companion 
and  cause  the  horse  to  be  stopped  before  the  collision 
occurred.  But  this  presumption  cannot  be  indulged  in  the 
light  of  the  finding  that  she  did  not  see  the  train  until  imme- 
diately before  the  occurrence  of  the  accident,  and  the  further 
finding  that  she  did  nothing  to  avoid  the  collision.  As  the 
only  negligence  found  against  the  defendant  in  response  to 
the  direct  question  as  to  the  negligence  of  defendant  consists  in 
not  giving  signals  in  sufficient  time  to  warn  plaintiff  of  the  dan- 
ger and  avoid  the  injury,  and  as  it  was  the  duty  of  plaintiff, 
in  crossing  over  the  switch  yards,  to  keep  a  vigilant  lookout 
to  avoid  danger,  and  as  she  was  in  possession  of  all  her  men- 
tal faculties,  and  could  have  seen  the  train  if  she  had  looked 
at  any  time  within  42  feet  of  the  track  on  which  the  injury 
occurred,  and  as  she  did  not  look,  or  she  would  have  seen  the 
train,  it  is  apparent  the  only  consistent  and  harmonious 
construction  which  may  be  placed  upon  the  findings  made  is 
that  the  plaintiff  was  guilty  of  contributory  negligence  in  not 
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looking,  and,  notwithstanding  the  fact  she  was  not  driving  or 
controlling  the  vehicle  in  which  she  was  riding,  she  should 
have  seen  the  train,  and  taken  steps  to  avoid  the  collision, 
which  she  did  not  do.  In  the  light  of  the  only  construction 
that  may  be  given  the  findings,  plaintiff  was  guilty  of  con- 
tributor}' negligence  which  was  the  direct  and  proximate  cause 
of  the  injury,  and  which  avoids  a  recovery  in  this  action. 

It  follows,  the  court  erred  in  overruling  the  motion  for  judg- 
ment in  favor  of  defendant  upon  the  findings  made,  for  which 
the  case  must  be  reversed,  and  judgment  entered  in  favor  of 
defendant.  

HiNES  V,  Texas  &  P.  Rv.  Co. 

{Circuit  Court  of  Appeals^  Fifth  Circuity  December  p,  igo2,) 

[119  Fed.  Rep.  157.]   ' 

Railroads— Injury  at  Crossing— Contributory  Negligence.* 

The  driver  of  a  team  whoi  after  crossing  a  side  track  filled  with  box 
cars,  which  obstructed  the  view,  drove  upon  the  main  track  of  a  rail- 
road 50  feet  distant,  without  looking  or  listening  for  a  train,  was 
guilty  of  negligence  as  matter  of  law. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Texas. 

Millard  Patterson  and  C.  N.  Buckler,  for  plaintiff  in  error. 
B.  G.  Bidwell  and  T.  J.  Freeman,  for  defendant  in  error. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and 
BOARMAN,  District  Judge. 

PER  CURIAM.  Fifty  feet  noi:th  of  the  main  track  of  the 
Texas  &  Pacific  Railway  at  Pecos  City  was  a  side  track 
occupied  to  the  westward  of  the  public  crossing  with  box  cars. 
The  plaintiff's  driver,  intending  to  cross  both  tracks  from  the 
northward,  stopped,  and  looked  and  listened,  just  behind  the 
box  cars,  but  heard  nothing.  After  safely  crossing  the  side- 
track he  attempted  to  cross  the  main  track,  and,  although  the 
view  of  the  main  track  was, clear  and  unobstructed,  he  neither 
looked  nor  listened  until  it  was  too  late.  He  was  certainly 
guilty  of  negligence. 

The  judgment  of  the  circuit  court  is  affirmed. 


Barry  v,  Burlington  Ry.  &  Light  Co. 

{Supreme  Court  of  Iowa,  fan,  91,  igoj.) 
[93  N.  W.  Rep.  68.] 

Accident  on  Track — Contributory  Negligence  and   Negligence    after 
Discovery  of  Peril. f 
Though  one  is  negligent  in  getting   struck   by   a   street  car,  yet  if 

*See  foot-note  appended  to  Knot  v,  Philadelphia  &  R.  Ry.  Co.  (Pa. ), 
4  R.  R.  R.  371,  27  Am.  A  Eng.  R.  Caa.,  N.  S.,  371. 
^  tAs  to  the  care  required  of  those  in  charge  of  street  cars  to 
avoid  collisions  with  persons,  animals,  or  vehicles,  see  foot-notes  ap- 
pended to  Memphis  St.  Ry.  Co.  v.  Wilson  (Tenn.),  4  R.  R.  R.  708,  27 
Am.  A  Eng.  R.  Cas.,  N.  S.,  708. 
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the  motorman  sees  his  danger  long  enoagh  before  the  accident  to 
prevent  it,  and  negligently  fails  to  do  so,  the  railway  company  is 
liable. 

Sufficiency  of  Evidence.} 

A  finding  that  the  motorman  of  an  electric  street  car  saw  a  person 
who  was  struck  by  the  car  in  time  to  have  avoided  accident  to  him 
(it  being  possible  to  stop  the  car  within  from  d  to  12  feet)  is  author- 
ized by  evidence  that  from  the  front  platform,  where  he  was,  he  could 
easily  see  the  surface  of  the  street  immediately  in  front;  that  it  was 
his  duty,  not  only  under  the  rules  of  the  railway  company,  but  also 
under  the  general  requirement  of  the  exercise  of  care  in  operating 
the  car,  to  be  on  the  lookout  to  avoid  injuring  persons  in  the  street; 
and  that  deceased  was  carried  20  feet,  while  clinging  to  the  dashboard, 
before  he  was  run  over. 

Appeal  from  district  court,  Des  Moines  county;  W.  S. 
Withrow,  Judge. 

Action  by  an  admmistrator  to  recover  damages  for  the  death 
of  his  decedent,  a  boy  of  about  i6  years  of  age,  alleged  to 
have  been  caused  by  the  negligence  of  servants  of  defendant 
operating  an  electric  street  railway  car,  whereby  the  said  car, 
being  operated  on  the  tracks  of  the  defendant,  was  run  against 
and  over  the  deceased,  causing  his  death.  At  the  close  of 
the  evidence  for  plaintiff,  defendant's  motion  to  direct  a 
verdict  in  its  favor  was  sustained,  and  judgment  was  there- 
upon rendered  for  defendant,  from  which  plaintiff  appeals. 
Reversed. 

J.  M.  Mercer  and  S.  L.  Glasgow,  for  appellant. 
Stutsman  &  Stutsman  and  Walsh  Bros.,  for  appellee. 

McCLAIN,  J.  The  evidence  for  plaintiff  tended  to  show 
that  the  deceased  attempted  to  cross  defendant's  street  car 
track  on  one  of  the  public  streets  of  the  city  of   Burlington  in  ' 

front  of  one  of  defendant's  electric  cars,  moving  at  the  rate  of  I 

about  six  miles  an  hour ;  that  there  was  nothing  to   prevent  ■ 

deceased  from  seeing  the  approaching  car,  had  he  taken  any 
precaution  for  his  own  safety;  that  he  was  struck  by  the  car 
while  on  the  track ;  that  he  threw  up  one  arm,  and  with  it 
caught  the  front  part  or  dashboard  of  the  car,  and  was  carried 
some   distance  (perhaps  20  feet),  when  the  car  passed  over  -, 

him ;  and  that  the  car  might  have  been  stopped  in  from  5   to  f 

12  feet.     The  testimony  of  witnesses  as  to  the  distance  from  J 

where  the  car  struck  deceased  to  the  point  where  the  body  was 
found  is  conflicting,  but  it  is  sufficient  to  say  that  the  evi- 
dence tends  to  show  the  deceased  to  have  been  struck  a  few 
feet  west  of  a  certain  street  crossing  (the  car  going  west),  and 
that  his  body  was  found  some  20  or  25  feet  west  of  the  cross- 
ing, after  having  been  run  over  by  the  car.  The  contention 
for  appellant  is  that  it  should  have  been  left  to  the  jury  to 
determine  whether,  in  the  exercise  of  reasonable  care  on  the 
part  of  the  motorman,  the   danger  to  deceased  could  have 

{As  to  the  duties  and  liabilities  of  a  railroad  company  after  discov- 
ering a  person  in  a  perilous  situation  upon  its  track,  see  monograph  at- 
tached to  Cottrell  V,  Southern  Ry.  Co.  (Miss.),  2  R.  R.  R.  641,  25 
Am.  &  Eng.  R.  Cas.,  N.  S.,  641. 
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been  discovered  in  time  to  stop  the  car  before  the  deceased 
was  run  over,  while  for  appellee  the  contention  is  that  there 
is  no  evidence  that  the  motorman  knew  of  the  danger  of 
deceased  in  time  to  have  stopped  the  car  before  the  fatal 
injury  was  inflicted.  It  is  well  settled  in  this  state,  and  by 
the  weight  of  authority  generally,  that  where  one  is  injured 
by  being  run  over  by  a  railroad  train,  and  his  own  negligence 
has  contributed  to  bring  about  the  injury,  the  railroad  com- 
pany is  liable  only  in  case  its  employees,  after  becoming 
aware  of  the  danger,  have  been  negligent  in  not  using  reason- 
able care  to  avoid  the  injury.  Keefe  v.  Railway  Co.,  92 
Iowa,  186,  60  N.  W.  SOS,  54  Am.  St.  Rep.  542,  and  cases  cited; 
Orfv.  Railway  Co.,  94  Iowa,  423,  62  N.  W.  851;  Kelley  v. 
Railroad  Ct).  (Iowa)  92  N.  W.  45,  i  Am.  &  Eng.  R.  Cas.,  N. 
S. ,  239.  But  those  cases,  so  far  as  they  hold  that  the  duty  to 
exercise  care  to  avoid  injury  to  one  who  is  guilty  of  con- 
tributory negligence  in  putting  himself  in  danger  arises  only 
when  the  danger  becomes  actually  known  to  the  employees 
of  the  railroad  company,  do  not  relate  to  circumstances  in- 
volving a  duty  to  look  out  in  general  for  the  safety  of  others. 
The  distinction  between  the  care  required  in  connection  with 
the  running  of  a  railway  train  operated  on  a  right  of  way,  as 
to  which  the  railway  company  enjoys  the  exclusive  right  of 
possession,  and  the  care  which  should  be  exercised  in  the  run- 
ning of  a  street  car  operated  in  the  public  streets  of  a  city,  is 
manifest.  Those  operating  a  street  car  under  such  circum- 
stances are  bound  to  do  so  with  regard  to  the  safety  of  per- 
sons rightfully  upon  the  public  streets,  for  the  street  car  track, 
notwithstanding  its  additional  use,  remains  a  part  of  the 
street.  This  distinction  is  well  recognized  by  the  authorities. 
See  Railway  Co.  v.  Cooney,  87  Md.  261,  39  Atl.  859;  Railway 
Co.  V.  Arnreich,  78  Md.  589,  28  Atl.  809;  Bergman  v.  Railway 
Co.,  88  Mo.  678;  Weitzman  v.  Railroad  Co.  (Sup.)  53  N.  Y. 
Supp.  905;  Kellv  V.  Railroad  Co.  (Ky.)  46  S.  W. '688; 
2  Thomp.  Neg.  88  1476,  1477. 

In  view  of  the  duty  which  therefore  rested  on  the  motor- 
man  of  defendant's  car,  in  the  case  before  us,  to  be  on  the 
lookout  to  avoid  injury  to  persons  using  the  public  street, 
we  think  that  in  determining  whether  he  did  see  the  deceased 
in  front  of  his  car  long  enough  before  the  fatal  injury  was 
inflicted  to  have  avoided  it  by  the  exercise  of  reasonable  care, 
which,  under  the  circumstances,  would  be  the  great  care  and 
foresight  which  a  reasonable  and  competent  motorman  should 
use  to  avoid  such  an  injury  when  the  danger  thereof  was 
apparent  to  him,  the  jurors  might  take  into  account  what 
would  have  been  necessarily  apparent  to  the  motorman  in 
the  exercise  of  such  care.  See  McDivitt  v.  Railway  Co.,  99 
Iowa,  141,  68  N.  W.  595.  And  if,  under  all  the  circum- 
stances, including  the  fact,  which  the  evidence  tends  to  estab- 
lish, that  the  deceased  was  carried  some  20  feet,  while  cling- 
ing to  the  dashboard  of  the  car,  after  it  came  in  contact  with 
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him,  before  he  was  run  over,  they  found  that  the  motorman 
did  see  the  deceased  in  danger  in  time  to  have  avoided  the 
fatal  injury  to  him,  they  would  have  been  justified  in  return- 
ing a  verdict  for  the  plaintiff,  notwithstanding  the  conceded 
negligence  of  the  deceased  in  placing  himself  in  danger. 
Even  in  railway  cases  we  have  held  that  it  is  not  necessary  to 
show  by  the  testimony  of  the  employees  in  charge  of  the  train 
that  they  actually  saw  the  danger  of  one  who  was  imperiled 
by  reason  of  his  contributory  negligence,  but  that  their 
knowledge  of  such  danger  could  be  found  from  circumstances 
indicating  that  they  must  have  be^n  aware  of  such  danger. 
Purcell  V.  Railroad  Co.  (Iowa)  91  N.  W.  935..  And  in  this 
case  the  finding  of  the  jury  that  the  motorman,  who  <^ras 
shown  to  have  been  on  the  front  platform  of  the  car,  from 
which  he  could  easily  see  the  surface  of  the  street  imme- 
diately in  front,  as  he  was  advancing, — and  the  fact  that  it 
was  his  duty,  not  only  under  the  rules  of  the  company,  which 
were  admitted  in  evidence,  but  also  under  the  general  require- 
ment of  the  exercise  of  care  in  operating  the  car, — did  see  the 
deceased  in  time  to  have  avoided  the  fatal  injury  to  him, 
would  have  had  support  in  the  evidence. 

We  are  not  to  be  understood  as  making  any  departure  from 
the  well-settled  rule,  recognized  in  this  state  and  by  a  majority 
of  the  authorities  in  other  states,  that  contributory  negligence 
will  defeat  recovery  notwithstanding  the  concurrent  negli- 
gence of  the  defendant.  The  effect  of  our  holding  is  simply  to 
say  that,  under  the  circumstances,  the  jury  could  have  found 
that  the  motorman  had  knowledge  of  the  danger  of  deceased, 
due  to  his  contributory  negligence,  in  time  to  have  avoided 
the  fatal  injury  to  him.  If,  instead  of  using  the  means  within 
his  control  to  stop  the  car  after  the  danger  to  the  deceased 
became  apparent,  he  negligently  failed  to  do  so,  or,  as  indi- 
cated by  the  testimony  of  one  witness,  became  spell  bound 
with  fright,  and  allowed  the  car  to  run  on,  after  seeing  danger 
of  deceased,  without  shutting  off  the  power  or  reversing  it, 
and  thus  an  injury  was  inflicted  which  might  have  been 
avoided,  then  the  liability  of  the  defendant  would  be  suffi- 
ciently shown.  The  controlling  consideration  for  the  court, 
when  asked  to  direct  a  verdict  for  the  defendant,  was  whether 
it  appeared  from  the  evidence  that  the  motorman,  in  the 
exercise  of  the  care  required  under  the  circumstances,  was  not 
aware  of  the  danger  in  time  to  have  avoided  the  fatal  injury; 
and  we  are  constrained  to  say  that  it  was  error  to  hold  that 
there  was  no  evidence  tending  to  show  that  the  injury  could 
thus  have  been  avoided. 

Reversed. 
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Missouri  Pac.  Ry.  Co.  v.  Divinney. 

{Supreme  Court  of  Kansas,  March  7,  /^j.) 

[71  Pac.  Rep.  855.] 

Carriers— Assault  by  Employee—Liability.* 

Where  the  petition  aod  evidence  in  an  action  ag'ainat^  a  carrier  show 
sufficient  facts  to  constitute  plaintiff,  in  law,  a  passenger  at  the  time  he 
was  assaulted  bj  defendant's  station  ag'ent, .the  carrier  is  liable  in 
damag'es,  even  though  at  the  time  such  employee  was  not  engaged  in 
the  discharge  of  his  duties. 

In  Banc.     On  rehearing.     Former  opinion  reversed,  and 
judgment  below  affirmed. 

For  former  opinion,  see  69  Pac.  351. 

Waggener,  Doster  &  Orr  and  Park  B.  Pulsifer,  for  plaintiff 
in  error. 

G.  M.  Culver  and  F.  W.   Sturges,  for  defendant  in  error. 

PUR  CURIAM.  Division  No.  2  of  this  court,  at  its  July, 
1902,  sitting,  reversed  the  judgment  of  the  lower  court  upon  a 
consideration  of  the  special  findings  of  fact  made  by  the  jury. 
69  Pac.  351.  A  rehearing  was  granted.  The  case  has  been 
reargued,  and  is  now  before  us  upon  the  rehearing  granted. 

At  the  former  hearing  the  case  was  not  presented  in  oral 
argument  by  counsel  for  defendant  in  error.  It  was  contended 
in  the  brief  filed  that  special  finding  No.  i,  requested  by  plain- 
tiff, which  reads,  **  Was  the  plaintiff  a  passenger  over  defend- 
ant's road  from  Ames  to  Concordia  on  the  morning  of  August 
7,  1900?**  answered,  **Yes'' — established  the  right  of  plaintiff 
to  the  protection  accorded  a  passenger  from  assault  made  by 
an  agent  or  employee  of  a  common  carrier.  As  it  was  con- 
ceded by  the  defendant  at  the  trial  that  plaintiff  was  a  pas- 
senger *on  defendant's  t^ain  from  Ames  to  Concordia  on  the 
morning  of  the  day  mentioned,  after  his  encounter  with 
the  agent  at  Ames,  and  as  the  question  was  not  directed  to  the 
time  of  the  affray  between  plaintiff  and  the  agent  of  the  com- 
pany at  Ames,  the  finding  was  deemed  wholly  immaterial,  and 
as  the  jury  further  found  the  agent  was  not  engaged  in  the 
performance  of  any  duty  imposed  upon  him,  by  virtue  of  his 
employment  at  the  time  of  the  assault  made  upon  plaintiff,  the 
judgment  was  reversed. 

It  is  now  earnestly  contended  by  counsel  for  defendant  in 
error  that  the  facts  alleged  in  the  petition  are  sufficient  in 
law  to  constitute  plaintiff  a  passenger  at  the  time  of  the 
assault  made  upon  him,  and  as  there  is  evidence  in  the  record 
to  support  the  facts  alleged,  and  as  there  is  no  special  finding 
of  the  jury  to  the  contrary,  the  general  verdict  of  the 
jury  must  be  upheld  notwithstanding  the  special  findings. 
While  there  is  no  direct  allegation  found  in  the  petition  that 
plaintiff  was  a  passenger  at  the  time  of  the  assault,  made 
upon  him   by  the  agent   of  the  defendant  company  at  Ames, 

*See  generally,  monograph  appended  to  Birmingham  Ry.  dt  Electric 
Co.  V.  Baird  (Ala.),  22  Am.  &  Eng.  R.  Caa.,  N.  S.,  909. 
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and  while  the  plaintiff  was  not  in  fact  a  passenger  upon 
one  of  the  trains  of  the  defendant  at  the  time  of  his  assault, 
and  while  the  petition  is  unskillfully  drawn,  and  the  real  issue 
obscured,  yet,  from  a  careful  re-examination  of  the  petition 
and  the  evidence  found  in  the  record,  we  are  now  of  the  opin- 
ion sufficient  facts  are  stated  in  the  petition,  and  sustained  by 
the  evidence,  to  constitute  plaintiff,  in  law,  a  passenger  at  the 
time  he  was  assaulted,  and  to  entitle  him  to  that  protection 
from  the  company  which  the  law  affords  a  passenger  to  gruard 
him  from  an  assault  made  by  an  employee  or  agent  of  the 
carrier,  whether  at  the  time  such  employee  or  agent  is  engaged 
in  the  discharge  of  his  duties  to  the  company  or  not;  such 
wrongful  act  of  the  agent  being  a  violation  of  the  contract  of 
his  company  to  carry  its  passengers  safely,  and  accord  them 
proper  treatment.  Steam-Boat  Co.  v.  Brockett,  I2i  U.  S. 
637»  7  Sup.  Ct.  1039,  30  'L.  Ed.  1049;  The  Wabash  Railway 
Co.  V.  Savage,  no  Ind.  156,  9  N.  E.  85;  Stewart  v.  Brooklyn 
and  Crosstown  R.  R.  Co.,  90  N.  Y.  588,  43  Am.  Rep.  185; 
Knoxville  Traction  Co.  v.  Lane,  103  Tenn.  376,  53  S.  W.  557, 
46  L.  R.  A.  549. 

In  this  view  of  the  case,  it  follows,  both  from  authority  and 
the  principles  of  law  as  declared  in  the  former  opinion,  the 
general  verdict  of  the  jury  and  judgment  thereon  must  be 
upheld,  notwithstanding  the  special  findings. 

Judgment  affirmed.  

FiTZGiBBON  V,  Chicago  &  N.  W.  Ry.  Co. 

{Supreme  Court  of  lowa^  Jan,  28^  /90J,) 

[93  N.  W.  Rep.  276.] 

Carrier    and     Passenger — Existence  of    Relation — Special    Excursion 
Train.*  , 

Where  plaintiff  went  on  a  special  excursion  train  in  good  faith, 
believing  that  the  conductor  knew  he  was  not  a  member  of  the  excur- 
sion, but  had  a  right  to  accept  him  as  a  passenger,  and  that  the  con- 
ductor did  so  accept  him,  the  relation  of  carrier  and  passenger  was 
established. 

Same — Same —  Evidence. 

On  the  issue  whether  plaintiff  was  a  passenger,  he  could  testify  with 
reference  to  his  belief  as  to  his  right  to  ride  on  the  train. 

Appeal  from  district  court,  Monona  county;  F.  R.  Gaynor, 
Judge. 

This  is  an  appeal  from  a  second  judgment  for  plaintiff  in  an 
action  to  recover  damages  for  personal  injuries  received  by 
plaintiff  while  a  passenger  on  defendant's  train.  The  facts 
are  sufficiently  set  out  in  the  opinion  on  a  former  appeal. 
Affirmed. 

See  108  Iowa,  614,  79  N.  W.  477. 

Hubbard,  Dawley  &  Wheeler,  for  appellant. 

M.  F.  Harrington  and  Frank  Tamisiea,  for  appellee. 

*See  generally,  foot-note  appended  to  Spence  v,  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Iowa),  3  R.  R.  R.  822,  26  Am.  A  Eng.  R.  Cas.,  N.  8.,  822. 
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McCLAIN,  J/  The  case  was  retried  on  the  issues  which 
were  involved  in  the  former  appeal,  and  the  principal  ques- 
tion now  before  us  is  whether  there  was  evidence  to  support 
a  verdict  for  the  plaintiff  on  those  issues,  in  view  of  the 
law  of  the  case  as  then  established.  The  question  of  fact 
on  which  the  case  has  been  made  to  hang  is  whether 
plaintiff  was  a  passenger.  The  evidence  on  this  question  is 
substantially  the  same  as  contained  in  the  record  on  the 
former  appeal,  save  that  plaintiff  on  the  second  trial  testified 
to  a  more  definite  recognition  of  him  by  the  conductor  as  an 
acquaintance  than  was  shown  on  the  first  trial.  Counsel  for 
-defendant  now  argue  that,  if  plaintiff  knew  the  train  to  be  a 
special  train,  he  knew  that  the  conductor  had  no  authority 
to  allow  him  to  ride  thereon;  and  also  that  he  expressly 
avoided  asking  the  conductor  whether  or  not  he  could  ride, 
well  knowing  that  permission  would  be  refused  if  asked.  The 
first  of  these  points  is  ruled  against  the  defendant  by  the  opin- 
ion on  the  former  appeal,  wherein  it  is  held  that,  **even  if  the 
train  was  not  made  up  for  the  carriage  of  passengers  in  gen- 
eral, the  defendant,  through  its  conductor,  had  the  right  to 
accept  such  [other]  passengers,  and,  if  the  conductor  did 
accept  the  plaintiff  as  such  passenger,  he  will  be  treated  as 
such,  in  the  absence  of  notice  or  knowledge  on  his  part  of  any 
limitations  upon  the  conductor's  authority.'*  The  evidence 
as  to  whether  plaintiff  did  have  notice  of  limitation  of  the 
conductor's  authority,  or  did  know  that  he  would  not  be 
accepted  if  he  asked  permission  to  ridfe,  was  peculiarly  for  the 
jury.  There  is  no  such  lack  of  evidence  in  support  of  plain- 
tiff's claim  as  to  justify  our  interference.  The  evidence 
tended  to  show  that  plaintifi  desired  transportation  on  this 
special  train,  and  that  he  went  upon  the  train  with  the  assent 
of  the  conductor,  who  was  aware  that  he  expected  to  be 
transported  thereon  as  a  passenger.  The  real  question  of 
difficulty  is  as  to  whether  the  conductor  knew  that  plaintiff 
was  not  a  member  of  the  excursion  party,  and  whether  plain- 
tiff had  reason  to  know  that  the  conductor  knew  it.  If  plain- 
tiff was  seeking  transportation  in  good  faith  as  a  passenger, 
and  believed,  as  he  had  a  right  to  believe,  that  the  conductor 
had  authority  to  accept  him  as  a  passenger,  although  the  train 
was  a  special  excursion  train,  and  further  believed  in  good 
faith,  relying  on  the  conduct  of  the  conductor,  that  the  con- 
ductor knew  he  was  not  a  member  of  the  excursion,  but 
nevertheless  accepted  him  for  transportation  as  a  passenger, 
then  we  cannot  see  why  the  relation  of  passenger  did  not 
arise.  This  conclusion  is  predicated,  of  course,  on  good  faith 
on  the  part  of  the  plaintiff.  Whether  there  was  fraud  on  his 
part  was  a  question  for  the  jury.  Therefore  there  was  no 
error  in  allowing  the  plaintiff  to  testify,  over  defendant's 
objection,  with  reference  to  his  belief  as  to  his  right  to  ride 
upon  that  train,  with  the  consent  of  the  conductor. 

The  judgment  is  affirmed. 
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{Supreme  Court  o/  Louisiana,  June  21,  igo2,) 

[33  So.  Rep.  587.] 

Carriers— Injury  to  Passenger — Gross  Negligence.* 

To  have  its  freight  platform  constructed  so  near  to  its  track  that  the 
elbow  of  a  passeag^er  may  come  in  contact  with  freig^ht  on  the  platform 
as  the  passenger  is  seated  inside  of  a  passing  car,  with  his  elbow  resting 
for  comfort  on  the  sill  of  one  of  the  windows  of  the  car  and  protruding 
but  slightly,  is  gross  negligence  on  the  part  of  a  railway  company, 
rendering  it  responsible  in  damages  to  a  passenger  injured  under  the 
above  circumstances. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish  of  Morehouse; 
W.  J.  Gray,  Judge. 

Action  by  Edmond  Kird  against  the  New  Orleans  &  North 
Western  Railway  Company.  Judgment  for  plaintiff.  Defend- 
ant appeals.     Affirmed. 

Jonathan  N.  Luce,  for  appellant. 
E.  Tyler  Lamkin,  for  appellee.        # 

PROVOSTY,  J.  The  plaintiff's  wife  boarded  the  defend- 
ant's train  at  Oakridge  station  on  her  way  to  Monroe.  She 
took  a  seat  next  to  a  window,  another  woman  of  her  own 
race  occupying  the  other  half  of  the  seat  at  her  left.  The  car 
moved  on,  and  had  gone  about  150  feet,  when  plaintiff's  wife's 
right  arm  was  broken  in  two  places,  above  and  below  the 
elbow,  by  coming  in  cohtact  with  a  bale  of  cotton  that  stood 
on  the  freight  platform  of  the  defendant  company,  alongside 
of  which  the  train  was  passing.  Plaintiff  sues  in  damages  for 
the  injury,  and  the  defendant  company  answers  that  the  acci- 
dent was  brought  about  by  the  negligence  of  the  plaintiff's 
wife  in  putting  her  arm  out  of  the  car  window. 

The  plaintiff's  wife  says  that  she  and  her  seat  companion 
were  eating  pinder  candy,  of  which  the  supply  was  in  a  paper 
bag  in  her  lap;  that  she  was  holding  a  piece  of  candy  in  her 
left  hand,  while  her  right  was  on  her  lap,  her  elbow  resting  on 
the  window  sill,  when  the  window  was  darkened  by  the  bale  of 
cotton,  and  her  arm  was  broken  by  being  crushed  against  the 
jamb  of  the  window;  and  that  the  broken  arm  dropped  in  her 
lap. 

She  is  a  talkative  witness,  given  to  details,  and  her  testi- 
mony has  about  it  an  air  of  ingenuousness ;  but  she  says  that 
she  did  not  put  her  arm  out  of  the  window  and  wave  good-by 
to  her  friend  as  the  car  was  leaving  the  station,  and  that  her 
arm  at  the  moment  of  the  accident  was  wholly  inside  of  the 
car,  no  part  of  it  projecting  outside,  whereas  all  the  other 
witnesses  who  saw  the  accident  testify  that  she  did  wave  and 
that  her  arm   was  projecting. 

Two  of  these   witnesses  testify  that  her  arm  was  still  ex- 

*See  monograph  attached  to  Chicago,  etc.,  Ry.  Co.  v,  Durand  (Kan.)» 
3  R.  R.  R.  519,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  519. 
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tended  out  of  the  window  in  the  act  of  waiving  at  the  moment 
of  the  accident ;  but  the  weight  of  the  testimony  is  that  she 
hd.d  ceased  waving,  and  had  drawn  in  her  arm,  and  was  merely 
resting  it  on  the  window  sill. 

The  defendant's  witness  Brodnax,  who  had  had  his  head 
out  of  one  of  the  windows  of  the  front  car  and  had  drawn  it 
in  just  in  time  to  avoid  the  cotton,  testifies,  as  follows: 
** After  she  ceased  waving,  she  placed  her  arm  on  the  window 
sill,  with  the  elbow  sticking  six  or  seven  inches  out  of  the 
window.  ♦  ♦  ♦  A  portion  of  the  hand  was  out  of  the  car 
window,  I  think,  as  best  I  remember." 

The  defendant's  witness  Drew,  who  was  at  the  station  look- 
ing at  the  train  as  it  moved  ofF,  and  watching  the  arm,  and 
within  150  feet  of  it,  testifies  as  follows:  **Q.  Is  it  not  a 
fact,  Mr.  Drew,  that  Melissa  Kird's  elbow,  at  the  time  the 
injury  was  inflicted  upon  her,  extended  over  the  car  window, 
or  out  of  the  car  window,  only  a  very  short  distance  or  space? 
A.  That's  what  I  stated.  Q.  Is  it  not  a  fact  that  the  elbow 
did  not  project  or  extend  over  the  window  sill  two  inches? 
A.  I  can't  say  that  exactly.  I  say  it  extended  over  the 
window  sill  no  further  than  the  width  of  the  arm.  It  was 
almost  directly  straight.  Her  arm  was  straight  with  the  car 
when  I  saw  it.  Q.  Her  arm  was  almost  straight  with  the 
window  sill  upon  which  it  was  resting?  A.  Yes,  sir.  Q.  With 
the  hand  extending  inward,  or  the  inside  of  the  car?  A.  I 
could  not  tell  whether  the  hand  was  inside  the  car  or  hanging 
directly  down.  I  couldn't  see  the  arm  at  all,  but  just  the 
elbow.  Either  the  hand  was  bent  inside  the  car,  or  down. 
I  couldn't  tell  which." 

Drew  was  in  the  better  position  for  observation,  and  his 
attention  was  concentrated  on  the  arm  at  the  moment  of  the 
collision ;  hence  we  adopt  his  statement  that  the  elbow  was 
extending  outside  no  further  than  the  thickness  of  the  arm. 

Our  conclusion  from  this  testimony,  taken  in  connection 
with  that  of  plaintiff's  wife,  is  that  when  the  accident  happened 
plaintiff's  wife  had  ceased  waving  to  her  friends  and  had 
turned  her  attention  to  her  candy,  and  that  her  arm  had  been 
drawn  in  and  was  resting  on  the  window  sill  merely  for  com- 
fort. So  much  for  the  proof  of  the  alleged  contributory 
negligence. 

The  bale  of  cotton,  on  the  other  hand,  was  so  close  to  the 
passing  car  that,  if  it  had  been  set  there  on  purpose  to  catch 
any  protruding  elbow,  or  hand,  or  head,  it  could  hardly  have 
been  stationed  closer.  If  we  go  by  the  testimony  of  the 
mechanic,  who,  after  the  accident,  was  employed  by  the  de- 
fendant's agent  to  saw  off  a  part  of  the  platform,  and  who  says 
that  he  was  instructed  to  cut  off  2  feet,  and  that  he  did  so  after 
exact  measurement,  the  space  between  platform  and  passing 
train  was  li  inches  at  the  north  end  of  the  platform,  3I 
inches  at  the  south  end,  and  4!  inches  at  the  middle;  and  the 
bale  of  cotton  may  well  have  grazed  the  passing  car,   espe- 
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• 

cially  if  the  same  witnesses,  Brodnax  and  Drew,  are  not  mis- 
taken in  their  statements  that  it  projected  beyond  the  edge  of 
the  platform,  or  if  some  allowance  is  made  for  the  vacillation 
of  the  train.     If  we  base  ourselves  on  the  inference  that  the 

f)lanks  of  the  curtailed  platform  were  originally  of  the  same 
ength  as  those  of  the  east  platform,  and  that  therefore  the 
curtailment  was  of  isi,  instead  of  24,  inches,  then  the  space 
between  platform  and  passing  train  was  from  9  to  10  inches, 
and  between  passing  train  and  bale  of  cotton  that  same  dis- 
tance, less  the  projection  of  the  bale  of  cotton,  which  projec- 
tion was  not  less  than  i  inch,  and  according  to  the  witness 
Brodnax  4  inches.  As  the  train  pulled  out  the  second  time, 
it  having  backed  to  the  station  to  put  off  the  wounded  woman, 
the  two  witnesses,  Brodnax  and  Drew,  observed  closely  to 
see  how  near  it  would  pass  to  the  bale  of  cotton.  Drew  was 
occupying  his  same  position  at  .the  station,  and  Brodnax  was 
on  the  train.  According  to  the  latter  it  passed  very  close,  less 
than  6  inches;  according  to  the  former,  it  missed  the  bale  of 
cotton  by  about  4  inches.  Whether  the  collision  had  pushed 
the  bale  of  cotton  in,  or  had  drawn  it  further  out,  is  not 
known.  Certain  it  is  that  this  platform  and  this  bale  oif  cotton 
were  close  enough  for  their  presence  there  to  constitute  on 
the  part  of  the  defendant  company  gross  and  culpable  and 
inexcusable  negligence. 

And  now  the  question  occurs  whether  the  defendant  com- 
pany is  absolved  from  the  consequences  of  this  negligence  by 
the  alleged  contributory  negligence  of  the  plaintiff's  wife  in 
letting  her  elbow  project  beyond  the  window  sill. 

Doubtless  passengers  should  keep  their  persons  within  the 
car ;  there  is  abundant  room  for  them  to  do  so,  and  there  is 
no  necessity  for  them  to  stick  their  elbows  outside;  but  the 
fact  of  the  matter  is  that  railway  companies  so  construct  their 
cars  that  the  window  sill  at  the  passenger's  side  offers  an 
inviting  support  to  the  arm,  and  in  warm  weather,  when  the 
sash  is  up,  allures  the  arm  to  stretch  along  its  airy  surface,  and 
notoriously  passengers  do  yield  to  this  temptation,  and  almost 
habitually  do  rest  their  elbow  on  the  window  sill,  even  at  the 
risk  of  some  part  of  it  protruding  beyond  the  line  of  the  car. 
We  do  not  think  that  an  elbow  protruding  slightly  under 
these  circumstances  ipso  facto  forfeits  the  protection  of  the 
law  and  becomes  free  game  to  the  negligence  of  the  railway 
company.  We  think  that  a  passenger  has  a  right  to  rely 
upon  there  being  a  clearance  space  for  the  train  of  at  least 
the  thickness  of  an  arm,  and  that  the  question  whether  the 
exposure  of  the  arm  to  that  extent  shall  constitute  contribu- 
tory negligence  must  be  left  to  be  decided  s^pcording  to 
the  circumstances  of  each  particular  case. 

In  the  instant  case,  we  are  satisfied  that  the  plaintiff's  wife 
was  unaware  of  the  danger, — nay,  perhaps,  unconscious  of 
the  fact  that  her  elbow  was  protruding;  so  that  her  fault,  if 
any,  was  slight,  and  only  such  as  any   passenger  might   in  a 
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moment  of  forgetfulness  lapse  into,  and,  even  if  her  act  had 
been  deliberate,  she  had  a  right  to  rely  upon  there  being  a 
clearance  space  for  the  train  of  at  least  the  thickness  of  an 
arm,  whereas  the  platform  was  thus  dangerously  near  without 
necessity  or  reason,  or  even  excuse,  and  the  defendant  has 
confessed  that  much  by  having  it  cut.  The  dangerous  close- 
ness was  the  result  of  the  unmitigated  negligence  of 
the  defendant, — was  a  constant  threat  and  menace  to 
the  safety  of  the  passengers.  It  maimed  the  plaintiff's 
wife,  and  on  the  same  occasion  came  near  proving 
a  death  trap  to  the  witness  Brodnax,  and  no  tell- 
ing how  many  like  casualties  it  may  have  made  imminent 
in  the  past.  To  absolve  the  defendant  from  responsibility 
under  these  circumstances  would  be  to  carry  too  far,  we 
apprehend,  the  law  of  contributory  negligence.  In  a  recent 
case,  where  the  negligence  of  the  railway  company  was  not 
near  so  direct  or  grave  as  in  the  instant  case,  this  court  held 
that  the  alleged  contributory  negligence  of  the  passenger  in 
permitting  his  elbow  to  protrude  did  not  preclude  recovery. 
Clerc  V.  Morgan  Railroad  &  Steamship  Company  (not  yet 
officially  reported)  31  South.  886. 

As  to  the  amount  of  the  damages,  $1,500,  we  have  con- 
sidered carefully  the  reasons  adduced  on  one  side  for  an  in- 
crease, and  on  the  other  side  for  a  reduction,  and  have  come 
to  the  conclusion  that,  while  the  amount,  perhaps,  is  some- 
what scant,  yet  that,  everything  considered,  justice  has  been 
done. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be  affirmed  at  the  cost  of  the  appellant^ 


Mendenhall  v.  Atchison,  T.  &  S.  F.  Ry.  Co. 

{Supreme  Court  0/  Kansas,  March  7,  1903,) 

[71  Pac.  Rep.  846  ] 

Who  Are  Passengers— Riding  by  Permission  of  Bralceman.* 

One  who  pays  a  brakeman  on  a  passenger  train  a  sum  of  money  to  be 
carried  to  a  certain  point,  and  is  told  to  ride  upon  the  platform  of  the 
bafTfiTSge  car,  and  get  off  the  train  at  all  stops,  and  keep  out  of  sight, 
and  who  follows  such  instructions,  is  not  a  passenger. 

Same — Same—  M  inors. 

AUegations  that  a  minor,  15  years  of  age,  did  not  know  that  he  was 
doing  wrong  in  making  such  an  arrangement  as  that  referred  to  in  the 
preceding  paragraph,  and  did  not  know  that  he  was  exposing  himself  to 
any  great  danger  in  following  such  directions,  are  not  sufficient  to  take 
the  case  out  of  the  rule  stated,  or  to  relieve  the  minor  from  responsi^* 
bility  for  his  own  negligence. 

(SyHabus  by  the  Court.) 

In  Banc.  Error  from  District  Court,  Barton  County;  Ansel 
R.  Clark,  Judge. 

*As  to  who  are  passengers,  see  foot-note  appended  to  Travelers'  Ins. 
Co.  V.  Austin  (Ga.),  5  R.  R.  R.  4S3,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  433, 


' 


^ 
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Action  by  Omer  H.  Mendenhall,  by  his  next  friend,  W.  I. 
Mendenhall,  against  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
way Company.  Judgment  for  defendant,  and  plaintiff  brings 
error.     Affirmed. 

Nimocks,  Swartz  &  Hess,  for  plaintiff  in  error. 

A.  A.  Hurd  and  O.  J.  Wood,  for  defendant  in  error. 

MASON,  J.  The  only  question  presented  in  this  case  is 
whether  the  district  court  erred  in  sustaining  a  demurrer  to 
the  petition.  The  petition  alleged  that  plaintiff,  a  boy  15 
years  of  age,  agreed  with  the  brakeman  of  one  of  defendant's  "^ 

passenger  trains  to  pay  him  25  cents  to  carry  him  from  Great 
Bend  to  Hutchinson ;  that  plaintiff  paid  the  brakeman  this 
amount,  and  the  brakeman  told  him  to  get  upon  the  plat- 
form of  the  baggage  car,  and  to  get  off  at  the  stopping  places 
on  the  way  for  the  purpose  of  keeping  out  of  sight;  that  plain- 
tiff rode  upon  the  car  platform  as  far  as  EUinwood,  and  in 
getting  off  the  train  while  it  was  still  in  motion,  on  the  oppo- 
site side  from  the  depot,  stumbled  over  a  semaphore  board, 
fell  under  the  train,  and  received  injuries  requiring  the  ampu- 
tation of  both  feet.  The  plaintiff  places  his  right  to  recover 
upon  the  acts  of  the   brakeman  in  instructing  him  to  ride  on  | 

the  car  platform,  and  to  get  off  at  the  stopping  places  for  the  j 

purpose  of  keeping  out  of  sight,  and  upon  the  negligence  of 
the  company  in  permitting  the  semaphore  board  to  remain 
exposed  above  the  surface  of  the  ground. 

The  demurrer  was  properly  sustained.  The  plaintiff  was 
not  a  passenger.  It  has  often  been  held  that  one  does  not  be- 
come a  passenger  by  the  payment  of  money  to  the  brakeman 
of  a  freight  train,  the  collection  of  fare  not  being  within  the 
real  or  apparent  scope  of  his  authority.  McNamara  v.  Great 
Northern  Ry.  Co.  (Minn.)  63  N.  W.  726;  Janny  v.  Great 
Northern  Ry.  Co.  (Minn.)  65  N.  W.  450;  Texas  &  P.  Ry.  Co. 
v.  Black  (Tex.  Sup.)  27  S.  W.  118;  Railway  Co.  v.  Johnson 
(Okl.)  4  Pac.  641;  Brevig  v.  Railway  Co.  (Minn.)  66  N.  W. 
401.  Whether  the  rule  is  the  same  in  the  case  of  the  brake- 
man  of  a  passenger  train  or  not,  the  plaintiff  in  this  case  was 
not  a  passenger,  because,  in  the  absence  of  specific  allegations 
to  the  contrary,  it  must  be  presumed  that  the  fact  that  he  was 
told  to  ride  on  the  car  platform,  and  keep  out  of  sight,  in- 
formed him,  even  if  he  would  not  otherwise  have  known  it, 
that  he  was  not  received  or  considered  as  a  passenger  by  the 
company  or  its  authorized  agents.  His  minority  does  not 
affect  the  matter,  except  so  far  as  it  is  a  mark  of  capacity. 
Bess  V.  Railway  Co.,  62  Kan.  299,  62  Pac.  996.  A  boy  of  15, 
having  ordinary  intelligence  for  his  age,  would  presumably 
understand,  under  the  circumstances  stated,  that  the  direc- 
tions given  him  were  unusual,  and  were  intended  to  prevent 
his  discovery  by  the  person  in  charge  of  the  train.  It  is  true 
that  the  petition  alleges  that  the  plaintiff  did  not  know  that 
he  was  doing  wrong  in  making  the  arrangements  referred  to 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas.  N  S        687 

Sam  buck  v.  Southern  Pac.  Co 

with  the  brakeman,  and  that  he  did  not  know  that  he  was  ex- 
posing himself  to  any  great  danger  in  following  the  instruc- 
tions given  him.  But  it  is  not  alleged  that  he  had  not 
ordinary  intelligence  for  his  age,  or  that  he  lacked  capacity 
to  understand  the  nature  of  the  transaction,  or  that  he  believed 
that  the  brakeman  took  the  money  in  behalf  of  the  company, 
or  that  he  did  not  know  that  the  reason  he  was  told  to  ride  on 
the  platform  and  keep  out  of  sight  was  in  order  that  the  con- 
ductor should  not  see  him.  As  he  was  not  a  passenger,  but  a 
trespasser,  the  company  owed  him  no  duty  with  regard  to  the 
construction  of  its  semaphore  or  otherwise,  except  to  avoid 
willful  and  wanton  negligence.  The  plaintiff  was  injured, 
not  because  he  was  riding  on  the  platform,  but  because  he  got 
off  the  train  while  it  was  in  motion,  and  on  the  other  side  of 
the  car  from  the  depot.  It  is  not  alleged  that  the  brakeman 
told  him  to  get  dflf  before  the  train  stopped.  The  exact  lan- 
guage of  the  petition  in  this  regard  is  that  the  brakeman  told 
the  plaintiff  "that  as  the  train  pulled  up  at  the  different  stop- 
ping places  between  Great  Bend  and  Hutchinson  he  should 
get  off,  and  keep  out  of  sight.''  The  allegations  are  insuffi- 
cient to  show  defendant  to  have  been  guilty  of  any  willful  or 
wanton  neglect,  or  to  relieve  plaintiff  from  the  responsibility 
for  his  own  obvious  recklessness. 
The  judgment  is  affirmed.     All  the  Justices  concurring. 


Sambuck  v.   Southern  Pac.  Co. 

{Supreme  Court  of  Caii/omia^  Jan,  j,  /p0.7.) 
[71  Pac.  Rep.  174.] 

Evidence— Physical  Examination  of  Plaintiffs  Person. 

Where,  in  an  action  for  injuries,  plaintiff*a  vhysician  testified  that  on 
examination  there  were  no  objective  signs  of  injury  on  his  body,  and 
no  bruises,  and  that  his  injuries  were  subjective,  rather  than  objective, 
and  defendant's  physician  had  thoroughly  examined  plaintiff,  and  fully 
detailed  his  condition,  as  a  witness,  defendant  was  not  prejudiced  by 
the  court's  refusal  to  compel  plaintiff  to  submit  to  an  examination  of 
his  person  at  the  trial. 

Injuf7  to  Passenger— Collision  —  Presumption  of  Negligence*  —  Re- 
buttal. 
In  an  action  for  injuries  to  a  passenger  from  a  railroad  collision,  it  is 
presumed  in  the  first  instance  that  the  collision  was  the  result  of  the 
carrier's  negligence,  to  rebut  which  defendant  must  affirmatively  show 
that  the  collision  was  the  result  of  inevitable  casualty,  or  of  some  cause 
which  human  care  and  foresight  could  not  prevent. 

Same— Degree  of  Care. 

In  an  action  for  injuries  to  a  passenger,  the  carrier  is  liable  for  the 
slightest  negligence. 

Department  i.  Appeal  from  superior  court,  Santa  Cruz 
county;  Lucas  F.  Smith,  Judge. 

Action  bv  Nicholas  Sambuck  against  the   Southern  Pacific 

*Sec  foot-note  appended  to  Howe  v.  Northern  Pac.  Ry.  Co.  (Wash.), 
5  R.  R.  R.  624,  28  Am.  A  Kng.  R.  Cas.,  N.  S.,  624. 
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Company.     From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.     Affirmed. 

Charles  B.  Yonnger  and  Foshay  Walker,  for  appellant. 
John  H.  Leonard,  for  respondent. 

PER  CURIAM.  The  plaintiff  brought  this  action  for 
damages  for  personal  injuries  of  a  permanent  nature  received 
in  a  collision  and  train  wreck  while  traveling  as  a  passenger 
on  defendant's  railroad  train.  On  a  trial  with  a  jury,  plain- 
tiff had  a  verdict  and  judgment  for  $6,ooo.  The  defendant 
appeals  from  said  judgment  and  from  an  order  denying  it  a 
new  trial. 

I.  The  principal   contention  of  appellant  is  based  on  an 
alleged  error  of  the  court  in  refusing  to   compel   the   plaintiff 
to  submit  his  body  to  an  examination,  on  motion  of  appellant. 
Conceding  that  the  plaintiff  refused  to  permit  an  inspection 
of  his  person   at  the  trial,  and   for  the  purposes  of  the  argu- 
ment that  the  court  erred  in  refusing  to  order  him  to   submit, 
yet  we   think   it   is   plain,    from   the   record   before   us,  that 
defendant  was  not  injured  thereby.     The  most  that  such  an 
inspection  could  disclose  in  aid  of  defendant  would  have  been 
to  establish  the  fact  that  there  was  no  external   evidence    of 
any  injury;  but  this  fact  was  subsequently   fully   established, 
and  without   conflict,  by   one   of    plaintiff's  own    witnesses. 
W.  R.  Congdon,  the  doctor  who  was  still  treating  plaintiff  at 
the  time  of  the  trial,  testified  that  he  examined  him  about  the 
5th  or  6th  of  December,  1899,  which  was  more  than  11  weeks 
after  he  was  hurt  and  about  3   months   before  the   trial,  and 
that  he  had  him  stripped,  **his  clothes  all  taken  off  of  him," 
and   that   ** there    were   no   objective  signs   on  his  body,    no 
bruises."     This  was   uncontradicted,  and,  coming  from   the 
plaintiff's  witness,  the  plaintiff  was   bound  by  it;  and  an  in- 
spection of  plaintiff's   body   could   have   added   nothing  to  it 
more  favorable  to  the  defendant.     The   plaintiff,  in  his  testi- 
mony, did  not  claim,  nor  was  there  any  evidence  to  show, 
that  at  the  time  of  the  trial  there  were   any  marks,  scars,    or 
other  evidences  of  injury  to  be  discovered  by  an  inspection  or 
examination  of  any  particular  part  of  plaintiff's   person;  but, 
on  the  contrary,  the  testimony  of  the  physicians  in  the   case 
shows  that  evidence  of  plaintiff's  injury  was,  as  they  term   it, 
**subjective, "    rather  than  ** objective."     In   addition  to  this, 
it  also  appears  that  the-  defendant's  physician  had  examined 
plaintiff  thoroughly  at    least   twice,    and  had  reported  the  re- 
sult thereof  to   the  defendant,  and  detailed  it  fully  as  a  wit- 
ness upon  the  trial  of  the  case.     He  said  that  on  his  examina- 
tion at  the  time  of  the  injury  he  found  some  scratches   and  a 
slight  puff  of  the  skin  in  the  lumbar  region,  between  the  ribs 
and  the  hip  bone,  about  two  inches  to  the  right  of  the  spine. 
He  examined  him  a  day  or  two  later,  and  these  scratches  and 
this  puff  were  entirely  gone,  and  he  was   in  a  normal  condi- 
tion, so  far  as  the  doctor  could  see.     Without  intimating  what 
the  rule  would  be  in  a  case  where  a  motion  is  squarely  made 
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for  an  order  compelling  the  plaintiff  to  submit  to  an  examina- 
tion, and  where  it  appears  that  such  an  examination  might 
result  in  some  evidence  beneficial  to  the  moving  party,  we 
must  hold  that  it  appears  affirmatively  here  that  the  appel- 
lant could  not  have  suffered  any  injury  from  the  action 
of  the  court  in  refusing  to  order  any  further  examination  or 
inspection  of  plaintifi's  body. 

2.  There  is  some  substantial  evidence  tending  to  show  that 
plaintiff's  injuries  were  not  slight,  but  severe,  and  of  a 
permanent  nature,  and  this  evidence  prevents  us  from  sayingt 
that  as  a  matter  of  law  the  verdict  for  $6,000  is  excessive. 

3.  The  rule  that  an  injury  to  a  passenger  in  a  railroad  colli- 
sion is  presumed  in  the  first  instance  to  be  the  result  of  the 
carrier's  negligence  is  well  established  in  this  state.  It  is 
equally  well  established  that,  to  rebut  the  presumption  of 
negligence  arising  from  a  collision,  the  defendant  must 
affirmatively  show,  where  a  passenger  is  plaintiff,  that  the 
collision  was  the  result  of  inevitable  casualty,  or  of  some 
cause  which  human  care  and  foresight  could  not  prevent,  and 
that  the  law  holds  the  carrier  responsible  in  such  cases  for  the  . 
slightest  negligence.  The  instructions  complained  of  by 
appellant  involve  the  foregoing  principles,  and  two  of  them 
are  copied  from  the  case  of  Mitchell  v.  Railroad  Co.,  87  Cal. 
62,  25  Pac.  245,  II  L.  R.  A.  130,  in  which  the  court  says: 
**We  have  carefully  examined  the  instructions  of  the  court  to 
the  jury,  and  find  no  error  in  any  of  them."  The  other 
instruction  complained  of  is  copied  from  the  language  of  the 
opinion  in  Bush  v.  Barnett,  96  Cal.  at  page  204,  31  Pac.  2. 
This  Ikttercase  has  since  been  cited  in  an  opinion  of  the  court 
in  bank  in  McCurrie  v.  Southern  Pac.  Co.,  122  Cal.  558,  55 
Pac.  324,  and  in  the  very  recent  case  of  Bosqui  v.  Railroad 
Co.,  131  Cal.  390,  63  Pac.  682;  and  it  must  now  be  regarded 
as  the  settled  rule  in  this  state  that  (in  the  language  of  the 
instruction),  **the  presumption  that  the  injury  was  caused  by 
the  negligence  of  the  carrier,  which  is  raised  upon  the  proof 
by  the  plaintiff  that  he  was  injured  while  being  carried  as  a 
passenger,  is  itself  a  fact  which  the  jury  must  consider  in 
determining  its  verdict,  and  which,  in  the  absence  of  any 
other  evidence  in  reference  to  the  negligence,  necessitates  a 
verdict  in  favor  of  the  plaintiff." 

The  judgment  and  order  appealed  from  are   affirmed. 


Chicago,  B.  &  Q.  R.  Co.  ».  Winfrey. 

(Supreme  Court  0/ Nebraska,  Jan,  <?,  1903,) 

[93  N.  W.  Rep.  526  ] 
Appeal— Review. 

The  finding  of  a  jury  on  a  disputed  question  of  fact,  when  supported 
by  sufficient  competent  evidence  wiU  not  be  disturbed  by  a  reviewing 
court,  even  though,  from  an  examination  of  the  record,  the  evidence 
seems  to  preponderate  to  the  contrary, 

6RRR-44 
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Injury  to  Passenger— Liability— Defenses. 

It  is  the  settled  law  of  this  state  that  when,  in  the  operation  of  a 
train  carrying  passengers,  an  injury  results  to  one  of  them,  the  impu- 
tation of  negligence  arises,  and  the  liability  to  respond  in  damages 
becomes  fixed,  unless  it  is  made  to  appear  that  the  injury  arose  from 
the  criminal  negligence  of  the  passenger,  or  was  the  result  of  the  yiola- 
tion  of  some  express  rule  or  regulation  of  the  carrier,  actually  brought 
to  the  notice  of  the  party  injured. 

Same — Defenses— Question  for  Jury. 

Ordinarily  the  existence  of  negligence  such  as  will  justify  or  defeat 
a  right  of  recovery  for  damages  for  an  injury  received  by  a  passenger 
while  being  transported  by  a  railway  company  is  for  the  jury  to  deter-  / 

mine  as  it  determines  other  questions  of  fact.  \ 

Contributory  Negligence— Question  for  Jury.  , 

Where,  upon  an  issue  of  fact  raised  by  a  plea  of  contributory  negli- 
gence, the  testimony  is  conflicting,  or  where  the  evidence,  as  a  whole, 
is  of  such  a  character  as  that  reasonable  minds  might  fairly  draw 
different  conclusions  therefrom,  it  is  for  the  jury,  and  not  the  court,  to 
determine  the  question  of  contributory  negligence. 

Negligence — When  Question  of  Law. 

It  is  only  where  the  facts  are  not  in  controversy,  or  the  evidence  is  of 
such  a  character  as  but  one  rational  inference  can  be  drawn  therefrom, 
that  the  court  is  warranted  in  determining  the  question  of  negligence 
as  a  matter  of  law. 

Passengers — Gross  Negligence — Alighting  from  Moving  Train.* 

It  is  not  necessarily  gross  negligence  in  every  case  for  a  passenger  to 
attempt  to  leave  a  train,  even  though  at  the  time  it  be  in  motion. 

Same — Contributory  Negligence — Statute. 

Contributory  negligeace  on  the  part  of  a  passenger  which  will  avoid 
a  recovery  must  be  an  act  committed  under  such  circumstances  as  to 
reader  it  obviously  and  necessarily  perilous,  and  to  show  a  willful  dis- 
regard of  the  danger  incurred  thereby. 

Same — Same— Alighting  from  Moving  Train. 

Plaintiff  was  a  passenger  on  defendant  company's  train.  W{ien  she 
had  reached  her  destination,  and  while  attempting  to  leave  the  car  in 
which  she  was  riding,  and  before  she  had  reached  the  door,  the  train 
began  to  move  ;  aad  she  was  compelled  to  choose  instantly,  and  without 
time  for  reflection,  as  to  her  course  of  action,  and  continued  the  act  of 
alighting  from  the  train,  and  in  doing  so  was  injured  thereby:  held^ 
that  such  action  would  not  of  itself  necessarily  bar  a  recovery,  and  that 
the  question  of  contributory  negligence  was  properly  submitted  to  the 
jury,  and  its  determination  thereof  was  final. 

Same— Same — Criminal  Negligence— Statute. 

**Criminal  negligence,"  as  used  in  the  statute,  which  will  defeat  a 
recovery  for  an  injury  received  by  a  passenger  is  defined  to  mean  gross 
negligence,  such  as  amounts  to  a  reckless  disregard  of  one's  own  safety, 
and  a  willful  indifference  to  the  consequence  liable  to  follow.  Chicago, 
B.  &  Q.  R.  Co.  V.  Porter,  56  N.  W.  808,  38  Neb.  226. 

Sufficiency  of  Evidence.       * 

Evidence  examined,  and  held  sufficient  to  support  the  verdict  of  the 
jury. 

Instructions. 

Certain  instructions  complained  of,  given  to  the  jury,  examined,  and 
held  not  to  be  prejudicially  erroneous. 

<Syllabus  by  the  Court.) 

Error  to  district  court,  Nemaha  county;  StuU,  Judge. 
Action  by  Lucie  M.  Winfrey  against  the   Chicago,  Burling- 


*See  generallv,  foot-note  appended  to  L#a  Pointe  z/.  Boston  &  M.  R.  R. 
(Mass.),  5  R.  R.'R.  464,  28  Am.  &  £^ng.  R.  Cas.,  N.  S.,  464. 
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ton  &   Quincy  Railroad  Company.     Judgment   for  plaintiff. 
Defendant  brings  error.     Affirmed. 

J.  W.  Deweese,  F.  E.  Bishop,  and  B.  Frank  Neal,  for 
plaintiff  in  error. 

H.  A.  Lambert,  E.  B.  Quackenbush,  and  W.  C.  Lambert, 
for  defendant  in  error. 

HOLCOMB,  J.  Plaintiff  began  an  action  and  re- 
covered a  judgment  for  damages  against  the  defendant  rail- 
road company  because  of  alleged  personal  injuries  sustained 
by  her  in  alighting  from  one  of  its  passenger  cars,  which  had 
begun  to  move  from  the  station  before  she  alighted,  where 
plaintiff  left  the  train.  The  defendant  company  prosecutes 
error.  It  appears  that  the  plaintiff  purchased  from  the  defend- 
ant company,  through  one  of  its  agents  at  a  station  on  its  road 
in  Iowa,  a  ticket  to  carry  her  to  the  station  of  Bracken,  in 
Nemaha  county,  this  state.  When  she  asked  for  a  ticket  to 
Bracken,  for  some  reason  she  was  informed  by  the  station 
agent  in  Iowa  that  he  could  not  sell  her  a  ticket  to  that 
station,  but  could  to  Auburn,  which  was  the  next  stopping 
place  immediately  west  of  Bracken,  and  that,  by  informing 
the  conductor  of  her  desire  to  leave  the  train  at  Bracken,  she 
would  be  allowed  to  get  off  at  that  place,  as  desired.  Under 
this  arrangement  the  ticket  was  purchased,  and  her  baggage 
checked  to  the  town  of  Auburn;  and  the  plaintiff  thereupon 
became  a  passenger  having  for  her  destination  the  station  of 
Bracken,  instead  of  Auburn,  as  her  ticket  and  baggage  check 
seemed  to  indicate.  The  pith  of  the  controversy  becomes 
apparent  by  reading  the  following  excerpts  from  the  plead- 
ings. In  the  petition  it  is  alleged  ''that,  as  soon  as  said  train 
had  stopped  at  said  station  of  Bracken,  this  plaintiff  gathered 
up  her  baggage  and  personal  effects,  and  started  to  the  front 
end  of  said  car,  to  leave  the  same  and  alight  therefrom ;  that 
plaintiff  had  reason  to  expect  and  did  expect  that  said  con- 
ductor would  be  at  said  point  to  aid  her  in  alighting  from  said 
car;  that  at  or  about  the  time  plaintiff  reached  the  front  end 
of  said  car,  and  but  a  few  moments  after  the  same  had 
stopped,  the  said  defendant,  its  agents,  and  employees,  negli- 
gently and  carelessly  continued  to  move  the  same,  and  while 
said  train  was  moving  slowly,  as  plaintiff  thought,  and  had 
moved  but  a  short  distance  forward,  and  becoming  suddenly 
convinced  that  said  train  had  started  on  its  journey  to  the 
next  station,  plaintiff  passed  down  the  steps  of  said  car,  and 
stepped  therefrom  to  the  ground ;  ♦  ♦  ♦  that  in  alighting 
from  said  train  as  aforesaid,  without  any  fault,  carelessness, 
or  negligence  on  her  part,  plaintiff  was  violently  thrown  to 
the  ground,  and  then  and  there  and  thereby  was  seriously 
and  permanently  injured.*'  To  this  it  is  answered  by  the 
defendant:  "The  defendant  further  alleges  that  while  the 
plaintiff  was  riding  as  a  passenger  on  the  defendant's  train, 
and  before  she  reached  her  destination,  and  between  the  sta- 
ti  ons  of  Bracken  and  Auburn,   in  the  state  of  Nebraska,  and 
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while  the  train  was  running,  she,  without  any  notice  to  the 
conductor  or  trainmen,  went  out  of  the  coach  in  which  she 
was  riding,  and  jumped  off  on  the  ground,  and  that,  in  thus 
jumping  off  while  the  train  was  running,  she  was  thrown  off 
her  feet,  and  fell  onto  the  ground ;  but  this  defendant  is  not 
advised  as  to  whether  she  was  injured  by  said  fall,  or  the 
extent  of  such  injury,  but  alleges  the  fact  to  be  that  whatever 
injuries  she  sustained,  if  any,  the  same  were  sustained  and 
caused  by  her  own  willful  misconduct  and  carelessness,  and 
without  any  fault  or  negligence  on  the  part  of  this  defend- 
ant.** It  is  disclosed  by  the  evidence  that  between  the  start- 
ing point  and  the  destination  of  the  plaintiff  there  were  two 
conductors  in  charge  of  the  train  on  which  plaintiff  was  riding 
as  a  passenger,  a  change  having  taken  place  at  Nebraska  City. 
It  further  appears  that  the  plaintiff  informed  the  conductor 
to  whom  she  first  presented  her  ticket  of  her  arrangement 
with  the  station  agent  at  the  time  of  its  purchase,  and  of  her 
destination  being  Bracken,  regarding  which  there  is  no  con- 
troversy in  the  evidence.  There  is,  however,  a  very  sharp 
and  irreconcilable  conflict  as  to  whether  she  informed  the 
Nebraska  conductor,  who  was  in  charge  of  the  train  when  it 
reached  the  station  where  she  designed  to  leave  it,  of  the  cir- 
cumstances relating  to  the  purchase  of  her  ticket,  and  of  her 
wish  to  leave  the  train  at  the  point  mentioned.  Regarding 
this  phase  of  the  case,  the  court  instructed  the  jury  unqualifiedly 
that,  before  the  plaintiff  could  recover,  they  must  find  from 
the  evidence  **that  between  Nebraska  City  and  Bracken,  on 
the  train  in  question,  the  plaintiff  notified  conductor  in  charge 
of  the  train  that  she  was  riding  oh  that  she  desired  to  leave 
the  train  at  Bracken."  The  evidence,  to  us,  seems  to  pre- 
ponderate in  favor  of  the  company's  Contention,  to  the  effect 
that  the  conductor  had  no  knowledge  or  notice  that  the 
defendant  was  a  passenger,  otherwise  than  as  her  ticket  indi- 
cated, whose  destination  was  Auburn.  There  was,  however, 
positive  and  direct  testimony  that  she  did  notify  the  con- 
ductor last  in  charge  of  the  train  of  her  desire  to  get  off  at 
Bracken;  and  the  jury  having  resolved  the  disputed  point  in 
her  favor,  and  they  being  the  judges  of  the  credibility  of  the 
several  witnesses,  and  of  the  weight  to  be  attached  to  the 
testimony  of  each  and  all  of  them,  it  is  not  the  province 
of  the  court  to  overturn  the  jury's  finding  in  this  respect, 
when  supported  by  sufficient  competent  evidence,  as  we  think 
it  was  in  the  present  instance.  Assuming,  then,  as  we  must 
do  under  the  jury's  finding  on  the  court's  instruction,  that 
the  conductor  was  notified  of  the  plaintiff's  desire  to  leave 
the  train  at  the  station  of  Bracken,  and  that  in  attempting  to 
leave  it  at  that  place  she  received  injuries  in  alighting  there- 
from, by  its  being  moved  forward  before  she  had  safely  stepped 
off  the  car  in  which  she  was  riding,  we  pass  to  the  considera- 
tion of  some  of  the  other  alleged  errors  complained  of  in  brief 
of  counsel  for  defendant  company. 
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Counsel  say:  **The  principal  error  relied  upon  is  the 
fact,  disclosed  by  the  petition  and  the  evidence,  that  the 
plaintiff  below  voluntarily  jumped  off  defendant's  train  while 
it  was  in  motion.'*  The  facts,  as  gleaned  from  the  record, 
prove,  or  tend  to  prove,  that  as  the  train  neared  the  station 
the  plaintiff  gathered  her  baggage,  and  placed  it  in  the  aisle 
of  the  car,  by  the  seat  in  which  she  was  sitting.  Whether  she 
was  acquainted  with  the  country,  and  knew  that  she  was  near- 
ing  the  station,  or  whether  she  was  advised  of  that  fact  by  a 
traveling  companion  who  sat  in  the  seat  with  her,  it  is  man- 
ifest that  she  was  cognizant  of  the  fact  that  she  was  nearing 
the  station,  and  made  preparations  to  leave  the  car  accord- 
ingly. The  conductor  passed  through  the  car,  called  out  the 
station,  and,  as  the  train  slowed  up  or  stopped  at  the  station, 
the  plaintiff  gathered  up  her  baggage,  and  started  to  leave  the 
car  through  the  front  door.  Before  or  about  the  time  she 
reached  the  door,  the  train  began  to  move,  and  she  passed  on 
out,  and  down  the  steps,  attended  by  a  gentleman  passenger, 
who  apparently  was  endeavoring  to  assist  her  to  alight.  She 
stepped  from  the  platform  and  steps  of  the  car,  and  in  doing 
so  was  thrown  on  the  ground,  and  received  the  injuries  of 
which  she  complains.  The  conductor  had  left  the  train, 
stepped  on  the  depot  platform,  and  re-entered  from  the  rear 
platform  of  the  car.  Upon  entering,  he  was  advised  that  a 
lady  was  endeavoring  to  get  off  in  front ;  but,  before  he  could 
reach  the  front  end  of  the  car,  the  plaintiff  had  alighted  in 
the  manner  stated.  There  is  some  conflict  in  the  evidence 
as  to  whether  the  plaintiff  left  the  train  promptly  when  it 
stopped,  but  an  examination  of  the  evidence  satisfies  us  that 
her  movements  justify  a  finding  that  she  acted  with  all  the 
promptness  in  leaving  the  car  that  could  be  asked  for  by  the 
most  exacting.  In  fact,  some  of  the  evidence  tends  to  show 
that  she  started  to  leave  the  car  before  it  came  to  a  full  stop. 
Other  evidence  fully  warrants  the  inference  that  at  least 
immediately  upon  the  stopping  of  the  train,  and  without  any 
appreciable  delay,  she  started  to  leave  the  car.  While  there 
is  some  evidence  that  after  the  train  stopped,  and  about  the 
time  it  began  to  move  on  to  the  next  station,  plaintiff  made 
a  remark  indicating  that  she  had  forgotten  that  that  was  the 
place  where  she  had  intended  to  get  off,  and  then  attempted 
to  leave  the  car,  other  evidence  of  prompt  action  on  her  part 
is  in  the  record,  sufficient  to  overcome  the  testimony  of  this 
character.  We  are  satisfied  that  an  examination  of  the  whole 
of  the  evidence  on  the  subject  warrants  the  inference  that  the 
plaintiff,  immediately  upon  the  stopping  of  the  train,  and 
with  all  reasonable  dispatch,  started  to  leave  the  car  when  she 
had  reached  her  destination,  of  which  she  was  fully  cognizant. 
Further  than  that,  it  is  a  reasonable  inference  from  the  evi- 
dence that  she  started  to  leave  the  car  before  the  train  came, 
to  a  standstill. 

Another  important  item  of  evidence  having  a  material  bear- 
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ing  on  the  case  is  with  respect  to  the  t>eriod  of  time  the  train 
was  stopped  at  the  station.  Some  of  the  testimony  indicates 
that  it  did  not  come  to  a  complete  stop.  Some  of  the  wit- 
nesses testify,  that  it  stopped  but  for  a  few  seconds.  The 
testimony  of  others  varies  in  time  from  8  or  lo  to  30  seconds. 
It  is  evident  that  the  stop  was  very  brief,  and,  under  the 
theory  of  the  defendant,  we  can  readily  believe  that  in  view 
of  the  fact  that  the  place  was  a  small  way  station,  with  no 
passengers  to  get  off  or  on,  and  probably  but  little,  if  any, 
mail  or  baggage  matter,  it  was  regarded  as  unnecessary  by 
those  in  charge  of  the  train  to  more  than  merely  stop  at  the 
station,  and  to  scarcely  allow  the  train  to  come  to  a  standstill  be- 
fore starting  onward  again.  The  very  brief  period  the  train 
stopped,  if  it  stopped  at  all,  manifestly  was  the  real  cause  of 
the  injury.  The  train  scarcely  stopped  at  the  station,  and 
the  plaintiff,  however  active  and  prompt,  was  unable  to  alight 
before  the  train  continued  on  its  journey. 

Should  the  defendant  be  held  liable  to  respond  in  damages 
under  the  facts  as  narrated  in  the  resume  of  the  testimony  just 
given .^  It  is  manifest  the  plaintiff  knew  that  the  train  was  in 
motion  when  she  attempted  to  step  from  the  car,  and  must 
have,  in  the  nature  of  things,  known  that  some  risk  attended 
her  action  in  thus  alighting.  It  is,  we  think,  equally  clear 
that  she  relied  upon  the  train  being  stopped  for  sufficient  time 
to  allow  her  to  alight,  and  was,  when  the  train  started  on,  com- 
pelled to  choose,  on  the  spur  of  the  moment,  between  carry- 
ing out  her  previously  formed  intention  to  leave  the  train, 
under  the  belief  that  the  opportunity  would  be  afforded  her 
to  do  so,  and  of  remaining  on  the  car  until  the  train  could  be 
stopped,  because  she  had  failed  to  get  off,  or  remain  thereon 
until  she  had  reached  the  next  station,  and  thus  be  carried 
that  distance  beyond  her  destination.  It  will  not,  we 
apprehend,  be  seriously  controverted  that  it  was  the  duty  of 
the  defendant  company,  through  its  servants  in  charge  of  the 
train,  as  a  common  carrier,  to  afford  to  its  passengers  at  each 
station,  when  their  destination  is  reached,  and  they  desire  to 
leave  the  train,  a  reasonable  time  to  do  so,  and  to  afford  a 
reasonable  opportunity  to  alight  therefrom  before  the  train  is 
moved  on  to  its  next  stopping  place,  and  that  the  failure  to 
do  so,  from  which  an  injury  resulted,  would  constitute  negli- 
gence, for  which,  and  the  damages  resulting  therefrom,  the 
carrier  would  be  held  responsible.  The  rule  of  law  is  prac- 
tically conceded  by  the  defendant  company  in  the  two  follow- 
ing instructions  to  the  jury,  requested  by  it  to  be  given  at  the 
trial,  which  was  done.  As  the  instructions  present  clearly 
the  theory  of  the  defense,  we  incorporate  them  here  in  full. 
They  are  as  follows:  **(4)  If  the  jury  find  from  the  evidence 
that  the  plaintiff  did  notify  the  conductor  who  had  charge  of 
the  train  running  through  the  station  of  Bracken  that  she 
wanted  to  get  off  at  that  station,  then  you  are  instructed  that 
it  was  the  duty  of  the  conductor  to  stop  the  train  at  said 
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station  the  usual  and  reasonable  length  of  time  to  allow  the 
plaintiff  to  alight  in  safety  from  said  train,  but  that  there  was  no 
legal  obligation  or  duty  on  his  part  that  he  should  personally 
take  hold  of  the  plaintiff  to  assist  her  in  alighting  from  the 
train.  If  the  plaintiff  intended  to  stop  at  Bracken,  it  was  her 
duty  when  the  train  stopped  to  promptly  leave  the  car,  and 
step  out  on  the  platform  of  said  station  while  the  train  was 
standing  at  said  station."  "(7)  If  the  jury  believed  from  the 
evidence  that  although  the  plaintiff  held,  and  presented  to 
the  conductor  having  charge  of  the  train  running  through  the 
stations  of  Bracken  and  Auburn,  a  ticket  to  the  station  of 
Auburn,  and  you  find  froip  the  evidence  that  she  notified  him 
that  her  destination  was  the  station  of  Bracken,  and  that  she 
wanted  to  get  off  there,  and  you  are  convinced  that  that  is 
true,  then  it  was  the  duty  of  the  conductor  to  stop  said  train 
at  said  station  of  Bracken,  as  heretofore  explained  to  you,  so 
as  to  allow  the  plaintiff  to  safely  alight  therefrom.  But  you 
are  further  instructed  that  if  the  conductor  did  not  do  his  duty 
in  that  respect,  and  the  plaintiff  did  not  have  sufficient  time 
to  aHght  from  said  train  at  the  said  station  of  Bracken,  this 
failure  of  duty  on  the  part  of  conductor  would  not,  of  itself, 
justify  the  plaintiff  in  jumping  from  the  moving  train.** 

But  it  is  insisted  by  the  defendant  that  the  proximate  cause 
of  the  injury  was  not,  in  fact,  the  starting  of  the  train  as  it 
left  the  station,  but  the  act  of  the  plaintiff  in  stepping  from 
the  cai  after  it  had  commenced  to  move,  and  while  in  motion, 
which  act  constituted  such  gross  negligence  on  her  part  as  to 
preclude  a  recovery  for  the  damage  resulting  therefrom.  To 
draw  the  distinction  a  little  clearer,  if  it  may  be  done,  the 
contention  is,  as  we  understand  counsel,  that  if  the  plaintiff, 
while  in  the  act  of  stepping  from  the  car  platform  to  the 
station  platform,  had  been  thrown  down  and  injured  because 
the  train  began  to  move  before  she  had  alighted  therefrom, 
and  without  a  reasonable  opportunity  being  given  therefor, 
this  would  constitute  negligence  for  which  an  action  would 
lie;  but  if  the  train  was  in  motion  at  the  time  she  attempted 
to  leave  the  car,  and  her  effort  was  to  step  from  the  platform 
of  the  car  while  the  train  was  in  motion,  she  being  aware  of 
that  fact,  then  the  proximate  cause  of  the  injury  was  the  act 
of  stepping  from  a  moving  train,  which  in  itself  would  con- 
stitute contributory  negligence  of  a  gross  or  criminal  char- 
acter, under  our  statute,  and  thereby  absolve  the  carrier  from 
liability.  The  statute  referred  to  (section  3,  art.  i,  c.  72, 
Comp.  St.)  has  been  frequently  considered  and  construed  by 
this  court.  It  is  a  well-settled  rule  that  when,  in  the  opera- 
tion of  a  train  carrying  passengers,  an  injury  results  to  one  of 
them,  the  imputation  of  negligence  arises,  and  the  liability  to 
respond  in  damages  becomes  fixed,  unless  it  is  made  to 
appear  that  the  injury  arose  from  the  criminal  negligence  of 
the  passenger,  or  was  the  result  of  the  violation  of  some  ex- 
press rule  or  regulation  of  the  carrier,  actually  brought  to  the 
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notice  of  the  party  injured.  Union  P.  R.  R.  Co.  v.  Porter, 
38  Neb.  226.  56  N.  W.  808;  C,  R.  I.  &  P.  Ry.  Co.  v.  Zer- 
necke,  59  Neb.  689,  82  N.  W.  26.  55  L.  R.  A.  610;  C,  B.  &  Q. 
R.  Co.  V.  Wolfe,  61  Neb.  502,  86  N.  W.  441. 

In  Railroad  Co.  v.  Porter,  supra,  it  is  said:  **The  exist- 
ence of  negligence,  as  justifying  or  defeating  a  right  of 
recovery,  is  for  the  jury  to  determine  as  it  determines  any 
other  question  of  fact.  If  the  jury  find  negligence,  as  against 
the  defendant,  such  as  to  justify  a  recovery,  or  find  contrib- 
utory negligence,  such  that  a  recovery  cannot  be  had,  such 
finding  must  stand,  unless  it  has  no  support  in  the  evidence  con- 
sidered, just  as  must  any  other  essei\tiaf  finding  of  fact.  It  is 
useless,  therefore,  to  urge  that  the  presiding  judge  is  the  proper 
trior  of  questions  of  this  kind,  and  that  as  to  such  he  should  find 
the  presence  or  absence  of  negligence  upon  the  weight  of  the 
testimony,  or  instruct  the  jury  to  find  its  presence  or  absence 
according  as  a  given  fact  or  group  of  facts  shall  be  proved  or 
disproved.  The  court  can  but  state  to  the  jury  the  law 
applicable  to  the  facts  in  respect  to  which  evidence  has  been 
introduced.  It  thereupon  remains  with  the  jury  to  deter- 
mine the  existence  of  the  essential  facts.  If  there  is  no  evi- 
dence such  as  the  jury  should  act  upon  in  its  province,  the 
court  should  instruct  accordingly,  or  set  aside  the  verdict  as 
unsupported  by  the  proofs."  Whether  the  plaintiff  was 
guilty  of  negligence  of  a  gross  and  willful  character,  within 
the  meaning  of  the  statute,  was  a  question  of  fact,  to  be 
determined  by  the  jury  from  the  evidence.  Where  the  testi- 
mony is  conflicting,  as  it  is  in  the  case  at  bar,  or  where,  from 
a  conceded  state  of  facts,  the  evidence  is  of  such  a  character 
as  that  reasonable  minds  might  fairly  draw  different  con- 
clusions therefrom,  it  is  for  the  jury,  and  not  the  court,  to 
determine  the  question.  It  is  only  where  the  facts  are  not  in 
controversy,  or  the  evidence  is  of  such  a  character  as  but  one 
rational  inference  can  be  drawn  therefrom,  that  the  court  is 
warranted  in  determining  the  question  of  negligence  as  a  matter 
of  law.  In  the  case  at  bar  we  entertain  no  doubt  but  that  the 
question  of  contributory  negligence,  such  as  would  avoid  a 
recovery  against  the  defendant,  was  a  question  of  fact,  to  be 
determined  by  the  jury  under  proper  instructions  from  the 
court.  It  is  not  necessarily  gross  negligence  in  every  case 
for  a  passenger  to  attempt  to  leave  a  train,  even  though  at 
the  time  it  be  in  motion.  This  is  the  settled  doctrine  in  this 
jurisdiction,  as  announced  by  the  prior  decisions  of  the  court. 
Whether  or  not  such  an  act  constituted  gross  negligence,  such 
as  would  prevent  a  recovery  for  damages  sustained,  must 
depend  upon  the  facts  and  circumstances  surrounding  each 
individual  transaction.  If  the  act  be  one  showing  a  willful 
disregard  of  one's  own  safety,  and  a  deliberate  assumption  of 
the  risk  and  danger  consequent  thereon,  unattended  by  cir- 
cumstances calculated  to  create  excitement  or  alarm,  and  re- 
garding which  every  one   of  common   sense   must   know   is 
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fraught  with  danger,  then  no  recovery  can  be  had.  C. .  B.  & 
Q.  R.  Co.  v.  Martelle  (Neb.)  91  N.  VV.  364.  It  is  said  in 
Chicago,  B,  &  Q.  v.  Landauer,  36  Neb.  642,  54  N.  W.  976: 
"Where  it  is  impossible  to  infer  negligence  from  the  estab- 
lished facts  without  reasoning  irrationally  and  contrary  to 
common  sense  and  the  experience  of  average  men,  it  is  not  a 
question  for  the  jury,  and  the  court  should  direct  a  verdict." 
In  the  same  case  it  is  further  held  that  contributory  negli- 
gence on  the  part  of  a  passenger  which  will  avoid  a  recovery 
must  be  an  act  committed  under  such  circumstances  as  to 
render  it  obviously  and  necessarily  perilous,  and  to  show  a 
willful  disregard  of  the  danger  incurred  thereby. 

The  plaintiff  in  the  case  at  bar  was  proceeding  to  alight 
from  the  train,  when  it  had  stopped  at  her  destination,  under 
the  belief  that  she  would  be  afforded  a  reasonable  oppor- 
tunity to  accomplish  the  act  in  safety.  While  engaged  in  the 
performance  of  the  act,  by  the  starting  of  the  train,  or  the 
failure  to  allow  her  a  reasonable  time  to  alight,  which  can  be 
regarded  only  a  wrongful  and  negligent  act  of  the  carrier,  she 
was  placed  in  a  position  where  she  had  to  choose  instantly, 
and  without  time  for  reflection,  between  two  lines  of  action, 
— one  a  continuation  of  the  act  of  alighting,  and  the  other  a 
retracing  of  her  steps,  and  remaining  on  the  train  till  the 
next  station  was  reached.  Acting  under  such  circumstances, 
and  compelled  to  so  act  because  of  the  negligent  act  of  the 
•carrier,  she  left  the  train,  and  in  doing  so  received  the  injury  for 
which  she  seeks  a  recovery  in  damages.  Such  action  would 
not,  in  our  judgment,  amount  to  gross  negligence,  such  as 
would  preclude  a  recovery  for  the  damages  received  as  a 
'result  thereof.  In  any  view  of  the  subject,  under  the  con- 
troverted facts  in  the  case,  the  question  was  one  for  the  jury, 
and  its  determination  thereof,  when  properly  submitted,  be-  . 
comes  final.  The  case  at  bar  is  somewhat  analogous  to  that 
of  C,  B.  &  Q.  V.  Hyatt,  48  Neb.  161,  67  N.  W.  8,  where  a 
verdict  for  the  plaintiff  was  upheld  under  facts  less  favorable 
to  a  right  of  recovery  than  those  disclosed  by  the  record 
herein.  It  appears  from  the  opinion  in  that  case  that  the 
passenger  having  arrived  at  her  destination,  and  the  train 
making  its  usual  stop,  the  plaintiff  immediately  went  out 
upon  the  platform  of  the  car  in  which  she  was  riding,  for  the 
purpose  of  getting  off;  and  finding  that  the  car  had  not 
reached  the  station  platform,  and  the  ground  being  covered 
with  water,  which,  with  the  height  of  the  car  step,  prevented 
her  from  there  alighting,  she  then,  at  the  suggestion  of  a  pas- 
senger, passed  through  the  coach  immediately  in  front,  in 
order  to  reach  the  platform,  and  by  the  time  she  had  reached 
the  center  of  it  she  ascertained  the  train  was  moving  slowly 
toward  the  next  station,  yet  she  hurried  through  the  car,  and, 
on  reaching  the  front  platform  thereof,  jumped  off,  receiving 
an  injury,  for  which  a  recovery  in  damages  was  sustained. 
The  case  cited  but  followed  and  adhered  to  the  rule  announced 
in  Railroad  Co.  v.  Porter,  supra.     In  the  Hyatt  Case,  "criminal 
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negligence,"  as  used  in  the  statute,  was  defined  to  mean  gross 
negligence,  such  as  amounts  to  reckless  disregard  of  one's  own 
safety,  and  a  willful  indifference  to  the  consequences  liable  to 
follow.  To  the  same  effect  are  Omaha  &  R.  V.  R.  Co.  v. 
Chollette,  33  Neb.  143,  49  N.  W.  11 14;  M.  P.  R.  Co.  v.  Baier, 
37  Neb.  236,  55  N.  W.  913;  Chicago,  B.  &.  Q.  R.  Co.  v.  Hague, 
48  Neb.  97,  66  N.  W.  1000. 

From  what  has  been  said,  we  reach  the  conclusion  that 
whether  or  not  plaintiff  was  guilty  of  gross  negligence  in 
attempting  to  alight  from  the  train  under  the  circumstances 
was  a  question  of  fact,  to  be  determined  by  the  jury,  and  that 
their  verdict  thereon  cannot  be  controlled  by  the  court,  and 
the  question  determined  as  one  of  law.  We  are  also  of  the 
opinion  that  the  evidence  regarding  the  issue  of  fact  as  to  the 
alleged  contributory  negligence  on  the  part  of  the  plaintiff  is 
sufficient  to  sustain  the  finding  of  the  jury  as  evidence  by  its 
verdict,  and  that  it  cannot  rightfully  be  disturbed  on  the 
ground  that  her  action  and  conduct  was  gross  negligence, 
per  se. 

Some  complaint  is  made  as  to  some  of  the  instructions  of 
the  court  given  to  the  jury.  Upon  the  whole,  we  are  con- 
strained to  believe  that  the  instructions  were  as  favorable  to 
the  defendant  as  could  rightfully  be  asked  for.  The  case 
seems  to  have  been  submitted  to  the  jury  very  largely  on  the 
theory  of  the  defendant  as  to  the  law  applicable  to  the  evi- 
dence. When  all  the  instructions  are  considered  and  con- 
strued together,  as  should  be  done,  they  appear  to  have  fairly 
submitted  the  issues  of  fact  to  the  jury  for  its  determination. 
An  instruction  given  by  the  court,  and  which  is  excepted  to, 
stated  the  law  correctly,  as  an  abstract  proposition,  and 
appears  to  have  been  copied  from  the  syllabus  in  C,  B.  &  Q.  R. 
Co.  V.  Landauer,  supra.  The  instruction  was  not  entirely 
applicable,  under  the  evidence,  but  it  could  not,  nor  did 
it,  we  apprehend,  mislead  the  jury,  or  operate  to  the  prejudice 
of  the  defendant. 

An  examination  of  the    entire  record,  having  in  mind  the 
errors  assigned  for  reversal  of  the  judgment,  leads  to  the  con- 
clusion that  no  prejudicial  error  is  apparent,    and  that  the 
judgment   should  be  affirmed,   which  is    accordingly  done. 

Affirmed. 

c— 

Atlanta  Ry.  C'>.  v,  Randall. 

{Supreme  Court  of  Geor^^ia^  Feb,  10 ,  1903*) 

[43  S.  E.  Rep.  412.] 

Street  Railway— injury  to  Passengers.* 
It  is  the  duty  of  a  street  railway  company  to  exercise  extraordinary 

*As  to  thp  degree  of  care  required  of  carriers  of  passeng-ers,  see  mon* 
ograph  appended  to  West  Chicago  St.  R.  Co.  v,  Tuerk  (111.),  1  R.  R.  R. 
1,  24  Am.  &  Eng^.  R.  Cas.,  N.  S.,  1. 

As  to  the  care  required  in  receiving^  and  discharR-inK*  passengers,  see 
monog-raph  appended  to  Phillips  v,  St.  Charles  St.  R.  Co.  (La.),  1  R» 
R.  R.  902,  24  Am.  &  Eng:.  R.  Cas.,  N.  S.,  902. 
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care  for  the  safety  of  ita  passeng'ers.  As  an  incident  to  this  obliga- 
tion, where,  in  compliance  with  a  city  ordinance,  street  cars  are 
brought  to  a  full  stop  just  before  reaching  a  crossing  of  tracks,  and  it 
is  customary  on  such  occasions  to  stop  long  enough  for  passengers  to 
get  on  and  off  without  giving  any  signal  therefor,  it  is  the  duty  of  the 
proper  servant  of  the  company  to  exercise  extraordinary  diligence, 
before  signaling  the  car  ahead,  to  ascertain  if  any  passengers  desire  to 
alight  from  the  car,  and,  if  so  to  give  such  passengers  a  reasonable 
opportunity  to  alight  in  safety. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  H.  M.  Reid,  Judge. 

Action  by  I.  J.  Randall  against  the  Atlanta  Railway  Com- 
pany. Judgment  for  plaintiff.  Defendant  brings  error. 
Affirmed. 

Payne  &  Tye,  for  plaintiff  in  error. 
Westmoreland  Bros.,  for  defendant  in  error. 

CANDLER,  J.  Mrs.  Randall  obtained  a  verdict  against 
the  street  railroad  company  for  damages  growing  out  of  per- 
sonal injuries  received  by  being  thrown  from  one  of  its  cars  as 
she  was  in  the  act  of  alighting  therefrom.  The  company 
made  a  motion  for  a  new  trial,  which  was  overruled,  and  it 
excepted.  In  our  opinion,  the  point  dealt  with  in  the  head- 
note  is  the  only  one  raised  by  the  motion  which  it  is  nec- 
essary to  discuss  in  this  opinion.  It  seems  that  the  plaintiff 
was  a  passenger  on  one  of  the  defendant's  cars,  which  she 
had  boarded  to  go  to  her  home.  The  car  was  very  much 
crowded,  and  passengers  were  standing  in  the  aisle  and  on 
the  rear  platform.  At  the  corner  where  she  wished  to  alight 
the  track  of  the  line  on  which  she  was  riding  crossed  another 
track,  and  by  municipal  ordinance  of  the  city  of  Atlanta,  as 
well  as  the  rules  of  the  company,  motormen  were  required  to 
bring  their  cars  to  a  full  stop  before  crossing  the  track  of 
another  line.  The  defendant's  conductor  testified:  **When 
this  car  stopped  at  this  crossing,  it  was  a  regular  stop. 
People  get  on  and  off  without  giving  a  signal.  Don't  give 
any  signal  to  stop  there,  because  you  have  to  stop  anyhow." 
As  the  car  neared  the  plaintiff's  corner,  the  conductor  was  in 
another  part  of  the  car.  The  plaintiff  looked  for  him,  but 
could  not  see  him,  and  requested  another  passenger  to  ring  the 
bell  to  stop  the  car.  As  to  what  followed  the  testimony  of  the 
various  witnesses  is  conflicting,  but  there  was  evidence  to 
support  a  finding  that  the  conductor  did  not  make  any  effort 
to  ascertain  whether  or  not  any  passengers  wished  to  leave  the 
car  at  that  corner^  and  that,  after  stopping  the  car,  the  motor- 
man  did  not  wait  a  sufficiently  long  time  for  the  plaintiff  to 
alight  in  safety,  but  moved  his  car  suddenly  forward,  throwing 
her  to  the  ground  as  she  was  in  the  act  of  getting  off,  and  in- 
flicting the  injuries  on  account  of  which  she  sued. 

Among  the  assignments  of  error  in  the  motion  for  a  new 
trial  is  one  to  the  effect  that  the  following  portion  of  the 
charge  of  the  court  was  erroneous:  **If  you  believe  that  this 
was  a  crossing  of  tracks,  and  that  under  the  practice  and  custom 
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of  the  movement  of  those  cars  that  cars  stop  at  crossings,  and 
while  being  stopped  passengers  get  on  and  off  without  signal, 
that  it  was  the  duty  of  the  conductor  in  charge  of  the  car  to 
ascertain  for  himself,  when  the  car  stopped,  whether  pas- 
sengers wanted  to  get  off  or  not,  and  if  he  could,  by  extraordi- 
nary care,  have  discovered  who  wanted  to  get  off, — whether 
they  wanted  to  get  off, — that  would  be  equivalent,  so  far  as  the 
discharge  of  his  duty  was  concerned,  to  actual  knowledge  on 
the  subject."  We  see  nothing  objectionable  in  the  charge 
which  we  have  quoted.  That  it  is  the  duty  of  a  street  rail- 
road company  to  exercise  extraordinary  diligence  for  the 
safety  of  its  passengers  is  too  well  settled  to  need  argument ; 
and  incident  to  this  obligation  is  the  duty,  when  cars  are 
stopped  for  the  purpose  of  discharging  or  taking  on  pas- 
sengers, to  give  sufficient  time  for  such  passengers  to  get  on 
or  off  in  safety.  It  is  true  that  the  conductor  cannot  be  ex- 
pected to  wait  indefinitely  when  he  does  not  know  whether  or 
not  there  is  any  one  desirous  of  getting  on  or  off  the  car ;  but 
it  is  also  undeniably  true  that  the  duty  rests  upon  him  to  take 
what  means  are  in  his  power  to  acquire  that  information  for 
himself;  and  where  the  ascertaining  of  that  fact  involves  the 
safety  of  the  passengers  on  his  car  the  proper. measure  of  dili- 
gence required  of  him  under  the  law  to  find  out  the  wishes  of 
his  passengers  is  the  one  laid  down  by  the  judge  below  in  his 
charge.  Especially  is  this  so  at  places  where  passengers 
customarily  get  on  and  off  cars  without  any  signal,  either  from 
themselves  to  the  conductor  or  from  the  conductor  to  the 
motorman, — which  the  evidence  shows  was  the  case  at  the 
place  where  the  plaintiff  was  injured.  This  case  is  easily  dis- 
tinguishable from  that  of  Central  of  Georgia  R.  Co.  v. 
Dorsey,  io6  Ga.  826,  32  S.  E.  873,  relied  upon  by  counsel  for 
the  plaintiff  in  error,  where  it  was  held  that,  while  it  is  the 
duty  of  a  conductor  to  ascertain,  before  reaching  a  flag 
station,  whether  or  not  there  is  on  board  a  passenger  ticketed 
thereto,  there  is  a  corresponding  duty  upon  the  passenger  who 
has  purchased  a  ticket  to  such  station,  upon  discovering  that 
he  has  been  overlooked  by  the  conductor,  to  call  the  latter' s 
attention  to  the  fact,  and  surrender  his  ticket,  in  order  that 
the  conductor  may  know  the  passenger's  destination,  and 
have  the  train  stopped  for  him  to  alight;  and  that  the  failure 
of  a  passenger  to  observe  this  duty  is  material  in  determining 
whether  or  not,  in  a  given  instance,  carrying  the  passenger 
beyond  his  station  was  wholly  attributable  to  the  negligence 
of  the  railroad  company,  or  whether  the  passenger,  by  exer- 
cising the  proper  diligence,  could  have  avoided  being  carried 
beyond  such  station.  That  was  a  suit  against  a  railroad  com- 
pany for  carrying  a  female  passenger  beyond  her  station,  and 
had  in  it  no  element  of  damage  to  the  person  growing  out  of 
the  negligent  failure  to  give  sufficient  time  for  the  passenger 
to  alight  at  a  station  at  which  it  had  stopped.  The  question 
there  dealt  with  was  as  to  the  diligence  or  negligence  of  the 
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conductor  in  finding  out  if  a  passenger  desires  to  alight  at  a 
place  where  it  is  not  customary  to  stop  at  all,  with  reference 
to  the  contract  of  carriage.  Here  it  is  as  to  the  diligence  of 
the  conductor  in  ascertaining  if  the  passenger  wishes  to  alight 
at  a  place  where  it  is  required  by  law  to  stop,  with  reference  not 
so  much  to  the  contract  of  carriage  as  to  the  duty  to  exercise 
extraordinary  diligence  to  provide  for  the  safety  ot  the  pas-? 
senger. 

As  indicated  in  the  outset,  the  other  grounds  of  the  motion 
disclose  no  reason  why  a  new  trial  should  be  granted.  There 
was  no  error  in  any  of  the  charges  complained  of.  The  evi- 
dence, while  conflicting,  fully  warranted  the  verdict,  and  the 
judgment  of  the  court  below  will  therefore  be  affirmed.  All 
the  justices  concurring,  except  LUMPKIN,  P.  J.,  absent  oq 
account  of  sickness.  

Kansas  City,  Ft.  S  &  M.  R  Co.  v.  Little. 

{Snpreme  Court  of  Kansas ^  March  7, 1903,) 

[71  Pac.  Rep.  820.] 

Passenger's  Right  to  Rely  upon  Ticket  Agent  * 

A  passenger  going  upon  a  railroad  train  has  a  right  to  relj  upon  the 
representations  of  a  local  ticket  agent,  and  upon  those  of  the  railroa4 
company's  afirent  in  charg^e  thereof,  that  such  train  will  stop  at  a  cer- 
tain point  to  which  he  has  purchased  a  ticket  and  desires  to  ride.  And 
the  company  is  liable  to  such  passenger  in  damages  if  he  is  compe  le4 
to  leave  the  train  t>efore  arriving  at  his  destination,  because  by  the 
general  rules  of  the  company,  unknown  to  the  passenger,  such  tr^in  i^ 
not  scheduled  to  stop  at  such  station. 

Punitive  Damages. f 

Exemplary  or  punitive  damages  may  be  awarded  where  a  wrqng  has 
in  it  the  element  of  negligence  which  is  gross  or  wanton,  or  ^illfulljr 
oppressive. 

Damages— Humiliation. 

An  indignity  need  not  be  done  to  one  in  the  presence  of  a  number  of 
people,  in  order  to  entitle  the  person  wronged  to  recover  dan) ages  for 
the  humiliation  and  disgrace  suffered. 

(SyUabus  by  the  Court.) 

In  Banc.  Error  from  District  Court,  Johnson  County ;  John 
T.  Burris,  Judge. 

Action  by  John  T.  Little  against  the  Kansas  City,  Fort 
Scott  &  Memphis  Railroad  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.     Affirmed. 

Defendant  in  error,  desiring  to  go  from  Olathe  to  Hillsdale, 
a  station  about  20  miles  south  on  the  railroad  of  plaintiff  in 
error,  inquired  of  the  ticket  agent  in  charge  of  its  station  at 
Olathe  at  what  time  he  could  obtain  a  train,  and  was  told  that 
there  would  be  a  freight  train  leaving  that  point  at  6:35  p.  m. 
This  was  train  No.  27.    Shortly  after  6  o'clock,  he  went  to  the 

♦See  generally.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Moorman  (Tex.).  11 
Am.  A  £ng.  R.  Cas.,  N.  S.,  157,  and  note.  162  et  seq. 

fSee  generally,  foot-note  appended  to  Lexington  Ry.  Co.  v,  Cozlne 
(Ky  ),  23  Am.  St  Eng.  R.  Cas.,  N.  S.,  624. 
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ticket  office  at  Olathe,  purchased  his  ticket,  and,  as  a  train 
pulled  into  the  station,  the  agent  said  to  Mr.   Little,  **The 
train  is  now  coming/'     He  proceeded  to  board  the  caboose, 
and,  as  he  did  so,  told  the  man  in  charge  that  he  wanted  to  go 
to  Hillsdale,  and  this   man,  who  afterwards  turned  out  to  be 
the  rear  brakeman,  said,  ^'That  is  all  right;  this  train  takes 
the  place*  of  27  to-night,   and  carries  passengers."     There- 
upon Mr.  Little  took  his  seat   in  the  caboose,  and,  after  the 
train  had  started,  the   brakeman  took  up  his  ticket,  as  also 
that  of  another  passenger,  who  was    his  companion.     The 
train  stopped  at  Ocheltree,  the  first  station,  and  also  at  Spring- 
hill,  the  second  station.     Upon  his  arrival  at   Springhill,  the 
conductor  came  into  the  car  for  the  first  time,  and  inquired  of 
Mr.  Little  in  a  boisterous  manner,  **  What  are  you  doing  on  this 
car?     You  can't  ride  on  this  car.     This  car  doesn't  carry  pas- 
sengers."    After  being  ordered  off  the  car,  he  obeyed.     This 
was  about  9  o'clock  at  night,  at  a  point  about  one-fourth  of  a 
mile  from  the  station,  on  a  steep  embankment.     After  he  bad 
left  the  car  and  gone  some  distance,  the  brakeman  came  run- 
ning after  him  and  tendered  back  his  ticket,  which  he  refused 
to  accept.     Upon  the  trial,  the  jury  returned  a  general  verdict 
in  behalf  of  the  plaintiff  for  $225.58,  and  at  the  same  time  re- 
turned their  special  findings,  which  are  as  follows:     **Special 
Questions  Asked  by   Plaintiff,     (i)  Did  plaintiff,  about   11  a. 
m.,  October  6,  1901,  call  up  the  ticket  agent,  Ferguson,  at  the 
company  depot,  and  make  inquiry  about  going  to    Hillsdale 
that  evening,  and  was  he  informed  that,  if  he  would  call  at 
the  office  about  6  o'clock  p.  m.,  he  could  go  on  a  freight  train 
to   Hillsdale.?     Answer.  Yes.      (2)   Did  plaintiff    go  to  the 
depot  about  6  o'clock,  and   did  the  ticket  agent  sell  him  a 
ticket  to  ride  on  a  freight  train  to  Hillsdale.?     Answer.  Yes. 
(3)  Did  the  ticket  agent,  after  he  had  sold  the  ticket  to  plain- 
tiff, inform  him  that  the  train  was   then  coming.?     Answer. 
Yes.     (4)  What  was  the  price  of  the  ticket.?     Answer.  58  cents. 
(5) 'Did  a  freight  train  about  6:35  arrive  at  the  depot  at  Olathe.? 
Answer.  Yes.     (6)  Did  plaintiff  inquire  of  an  employee  of  the 
company,  who  just  got  off  the  caboose,   if  that  freight  train 
would  carry  him   to   Hillsdale.?     Answer.  Yes.     (7)  Did  the 
person  inquired  of  say  to  plaintiff  that  this  train  takes  the 
place  of  number  27   and  carries  passengers,  and  that  he  could 
go    to      Hillsdale?      Answer.    Yes.     (26)    When       plaintiff 
approached  the  caboose,  was  there  an  employee   of  the  com- 
pany standing  on  the  rear  platform,  who  afterwards  took  up 
the  plaintiff's  ticket.?     Answer.   Yes.     (27)  Did  plaintiff  state 
to  this  person  that  he  wanted  to  go  to  Hillsdale,  and  did  such 
person  then  inform  plaintiff  that   he  could  go,  and  that  this 
train  takes  the  place  of  number  27,  and  that  number  27  did 
not   go   to-night.?     Answer.  Yes.     (8)   Did  the   person    who 
informed  plaintiff  that  he  could  ride  to  Hillsdale  take  up  his 
ticket    after    traveling    about     eight    miles.?     Answer.  Yes. 
(9)  Did  the  person  who  took  up  the  plaintiff's  ticket  appear 
to  be  acting  as  conductor.?    Answer.  Yes.    (10)  From  the  time 
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that  plaintiff  entered  the  car  until  his  ticket  had  been  taken 
up,  was  there  any  other  person  in  this  car  except  passengers? 
Answer.  No.  (ii)  Did  the  person  who  took  up  plaintiff's 
ticket  take  up  the  ticket  of  any  other  passenger,  and,  if  so, 
what  was  the  passenger's  name?  Answer.  Yes;  Adams. 
(12)  Did  the  plaintiff,  while  on  the  train,  act  in  a  quiet  and 
peaceable  manner?  Answer.  Yes.  (13)  Did  the  train  stop  at 
Ocheltree,  Kan.,  and  did  Adams  get  off?  Answer.  Yes. 
(14)  Did  th& train  then  move  on  to  Springhill,  and  then  stop? 
Answer.  Yes.  (15)  While  the  train  was  at  rest  at  Springhill, 
did  an  officer  or  employee  of  the  company  approach  the  plain- 
tiff, and  in  a  boisterous  manner  ask  the  plaintiff,  'What  are 
you  doing  on  this  car?'  Answer.  Yes.  (16)  Did  plaintiff  in- 
form said  person  that  he  had  purchased  a  ticket  from  the 
agent  at  Olathe,  and  that  the  agent  informed  him  that  he 
could  ride  on  that  train?  Answer.  Yes.  (17)  Did  the  said 
person  then  say,  *This  train  doesn't  carry  passengers,  and  you 
must  get  off'?  Answer.  Yes.  (18)  Did  not  plaintiff  then  in  a 
quiet  manner  insist  on  going  to  Hillsdale,  and  did  not  the 
person  say,  *  I  told  you  to  get  off  this  car'?  Answer.  Yes. 
(19)  Did  plaintiff  then  get  off  the  car  and  walk  to  Springhill? 
Answer.  Yes.  (20)  While  plaintiff  w§,s  then  walking  along 
the  side  of  the  car,  did  the  person  who  took  up  the  ticket 
come  up  to  him,  with  his  lantern,  and  request  the  plaintiff  to 
take  back  his  ticket  and  tear  it  up?  Answer.  Yes.  (21)  Did 
the  plaintiff  take  back  his  ticket?  Answer.  No.  (22)  What 
hour  of  the  night  was  it  when  plaintiff  got  off  the  train? 
Answer.  About  9  o'clock  p.  m.  (23)  What  was  the  distance 
from  where  plaintiff  got  off  the  car  to  Hillsdale?  Answer. 
About  eight  miles.  (24)  Where  did  plaintiff  stay  that  night? 
Answer.  Springhill.  (25)  Was  the  defendant,  through  its 
agents  and  servants,  guilty  of  gross  negligence  toward  the 
plaintiff?  Answer.  Yes."  **Special  Questions  Asked  by 
Defendant,  (i)  In  assessing  plaintiff's  damages,  how  much, 
if  anything,  do  you  allow  plaintiff  for  expenses?  Answer. 
58  cents.  (2)  How  much  do  you  allow  plaintiff,  if  anything, 
for  loss  of  time?  Answer.  Nothing.  (3)  How  much  do  you 
allow  plaintiff,  if  anything,  for  exemplary  or  punitive  dam- 
ages? Answer.  $175.  (4)  How  much,  if  anything,  do  you 
allow  plaintiff  for  humiliation  or  disgrace?  Answer.  $50." 
The  plaintiff  in  error  claims  that  the  train  which  plaintiff 
boarded  was  not  No.  27,  which  carried  passengers, "  but  No. 
35,  upon  which  passengers  were  not  allowed  to  ride,  and  that 
the  conductor  could  not  stop  the  train  at  Hillsdale  without 
disobeying  his  orders.  Judgment  was  rendered  upon  the  gen- 
eral verdict,  and  a   motion  for  a  new  trial  was  overruled. 

Pratt,  Dana  &  Black,  for  plaintiff  in  error. 
J.  P.  Hindman  and  Parker  &   Hamilton,  for  defendant   in 
error. 

CUNNINGHAM,   J.  (after    stating     the     facts).      It    is 
claimed  that  the  railroad  company  is  not  liable  for  any  sum 
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whatever,  because  the  plaintiff  was  riding  upon  a  train 
which,  under  the  rules  of  the  company,  was  not  permitted  to 
stop  at  Hillsdale,  or  even  carry,  passengers  at  all,  and  that  the 
conductor  was  required  to  obey  the  regulations  of  the  com- 
pany in  running  its  trains;  that  the  company  has  the  right  to 
make  reasonable  rules  for  the  running  of  its  trains,  and  the 
carrying  of  passengers ;  that  it  is  not  bound  to  carry  pas- 
sengers on  all  trains,  or  to  stop  at  all  stations,  and  that  the 
traveling  public  must  conform  to  these  rules.  These  claims 
are  without  fault,  but  do  not  fit  the  facts  of  this  case.  It  was 
shown  in  the  evidence  that  train  No.  27,  due  in  Olathe  at 
6:35  p.  m.,  regularly  carried  passengers,  and  it  appears  from 
finding  5  that  this  train  on  which  plaintiff  took  passage  did 
actually  arrive  there  at  about  that  time.  The  ticket  agent, 
who.  was  the  company's  representative  at  Olathe  at  the  time 
for  this  purpose,  told  the  plaintiff,  knowing  where  he  was 
going,  that  the  train  was  coming.  Acting  upon  this  sugges- 
tion, he  went  to  the  caboose,  and,  before  getting  on,  inquired 
of  the  company's  employee,  who  appeared  to  be  in  charge  of 
it,  and  who  afterwards  took  up  plaintiff's  ticket,  if  **that 
freight  train  would  car^y  him  to  Hillsdale,"  and  was  informed 
that  it  would;  that  it  took  the  place  of  No.  27,  which  was  the 
one  that  ordinarily  carried  passengers,  and  he  could  go  to  Hills- 
dale on  it.  If  all  of  these  representations  were  untrue,  and 
the  train  which  plaintiff  boarded  was  not,  under  the  rules  of 
the  company,  scheduled  to  stop  at  Hillsdale,  there  is  nothing 
to  show  that  he  had  knowledge  of  such  fact.  He  made  all 
reasonable  inquiry,  of  those  whom  the  company  had  put  there 
to  furnish  such  information,  to  ascertain  if  he  might  right- 
fully enter  the  train,  and  acted  upon  the  information  thus 
received.  He  had  a  right  to  rely  upon  all  of  these  representa- 
tions and  assurances.  They  were  made  by  the  agents  of  the 
company  within  the  scope  of  their  agency,  in  the  execution  of 
their  duties,  and  bound  the'company.  Acting  upon  them,  the 
plaintiff  had  a  right  to  go  upon  that  train  and  be  carried  to  the 
specified  destination.  To  be  ejected  from  the  train  before 
this  was  accomplished  was  a  wrong  for  which  a  recovery 
might  be  had. 

This  case  is  clearly  distinguishable  from  A.  T.  &  S.  F.  Rly. 
Co.  V.  Gants,  38  Kan.  608,  17  Pac.  54,  5  Am.  St.  Rep.  780, 
relied  upon  by  the  plaintiff  in  error,  where  it  was  held  prob- 
able that  the  plaintiff  did  not  take  **the  next  train,"  as 
directed  by  the  local  agent,  or,  if  he  did,  opportunity  was 
given  him  to  ascertain  the  fact  that  the  train  upon  which  he 
had  taken  passage  did  not  stop  at  the  station  to  which  he  had 
purchased  his  ticket,  if  he  had  paid  attention  to  the  warning 
of  the  brakeman  to  that  effect.  More  than  this,  it  was  there 
held,  page  621,  38  Kan.,  and  page  61,  17  Pac,  5  Am.  St.  Rep. 
780:  **If  a  passenger  has  suffered  in  his  business  or  been  put 
to  expense  by  the  delay  or  refusal  of  the  railroad  company  to 
carry  him  as  promised  by  its  ticket  agent,  he  would  be 
entitled  to  ample  damages  therefor. ' ' 
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It  is  contended,  however,  that  under  the  circumstances  no 
recovery  of  exemplary  or  punitive  damages  should  be  allowed. 
This  court  has,  in  S.  K.  Rly.  Co.  v.  Rice,  38  Kan.  398,  16  Pac. 
817,  5  Am.  St.  Rep.  766,  at  page  402,  38  Kan.,  and  page  819, 
16  Pac,  5  Am.  St.  Rep.  766,  laid  down  the  rule  relating  to 
damages  for  the  wrongful  expulsion  of  a  passenger  from  a 
train  as  follows:  **If  the  expulsion  be  malicious,  or  through 
negligence  which  is  gross  and  wanton,  then  exemplary  dam- 
ages may  be  awarded.**  In  Cady  v.  Case,  45  Kan.  732,  26 
Pac.  448,  it  is  said,  page  734,  45  Kan.,  and  page  448,  26  Pac. : 
"Whenever  the  elements  of  fraud,  malice,  gross  negligence,  or 
oppression  mingle  in  the  controversy,  the  law  allows  the  jury 
to  give  what  is  called  exemplary  or  vindictive  damages.'* 
This  case  collects  and  cites  a  large  number  of  cases  decided  by 
this  court  to  the  same  point.  The  court  instructed  the  jury 
that  before  they  could  allow  exemplary  damages  they  must 
find  in  the  transaction  complained  of  either  malice,  wanton- 
ness, willful  oppression,  or  violence.  The  jury  must,  there- 
fore, have  found  some  one  or  more  of  these  elements  present, 
and  we  think  the  evidence  warranted  them  in  so  doing.  Be- 
sides this,  the  jury  specifically  find  that  the  acts  of  the  agents 
of  the  company  were  such  as  would  make  it  **guilty  of  gross 
negligence  toward  the  plaintiff.*'  The  case  was  therefore, 
under  the  findings  and  authorities,  one  for  vindictive  damages. 
«  It  is  further  insisted  that  damages  for  humiliation  or  dis- 
grace should  not  have  been  allowed,  because,  at  the  time  of 
the  expulsion,  no  one  was  present  besides  the  conductor, 
brakemaii,  and  plaintiff,  and,  the  expulsion  being  thus  private, 
there  was  no  indignity,  insult,  or  injury  to  plaintiff's  feelings, 
by  being  publicly  expelled.  We  are  not  disposed  to  go  into  a 
consideration  of  how  much  of  publicity  must  accompany  a 
wrong  in  order  to  humiliate  or  disgrace.  A  rule  could  hardly 
be  formulated.  What  would  humiliate  one  would  not  affect 
another.  In  this  case,  the  plaintiff  was  on  his  way  to  Hills- 
dale to  fill  an  appointment  to  make  a  political  speech.  He 
was,  of  necessity,  compelled  to  notify  the  public  why  he  was 
unable  to  keep  the  appointment.  It  is  a  matter  of  common 
knowledge  that  he  has  occupied  the  office  of  attorney  general 
of  this  state.  To  have  it  go  out  that  he-had  been  expelled  from 
a  railroad  train  was  certainly  well  calculated  to  humiliate  and 
disgrace  him,  and  was  such  an  injury  for  which  damages 
might  be  awarded. 

We  find  no  error  in  the  judgment;  hence  must  affirm  the 
same.     All  the  Justices  concurring. 


Haselton  v.  Portsmouth,  K.  &  Y.  St.  Ry. 

{Supreme  Court  of  New  Hampshire^  Merrimack^  Dec.  i8^  1902,) 

[53  Atl.  Rep.  1016.] 

Street  Railways— Adoption  of  Platform  -  Injury  fronn  Fall. 
Where  a  peraoo  was  injured  by  faUing  off  a  platform  which  was 
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built  by  the  side  of  a  street  railway,  and  used  by  it,  and  at  which  the 
company  reg'ularly  stopped  its  cars  to  take  on  and  discharge  passen- 
gers, a  finding  that  the  company  had  adopted  the  platform,  and  invited 
the  public  to  use  it  in  getting  on  and  off  the  cars,  was  justified. 

Same — Same — Same — Duty  to  Keep  in  Safe  Condition.* 

Where  a  street  railway  company  has  adopted  a  platform,  and  invited 
the  public  to  use  it  in  getting  on  and  off  the  cars,  it  is  its  duty  to 
keep  the  platform  in  a  reasonably  safe  condition  for  that  purpose ;  and 
it  is  immaterial  whether  or  not  the  platform  was  built  by  the  company, 
or  is  in  a  public  street. 

Who  Are  Passengers. 

Where  a  person,  for  the  purpose  of  taking  a  street  car,  went  to  the 
platform  at  which  the  car  stopped,  and,  after  assisting  his  aged  com- 
panion to  a  seat,  walked  along  the  platform  to  take  the  next  seat,  and 
fell  off  the  unguarded  end  of  the  platform,  which  did  not  extend  back 
to  such  seat,  he  was  a  passenger,  and  entitled  to  the  care  due  to  that 
relation,  though  he  had  not  come  in  physical  contact  with  the  car. 

Question  for  Jury. 

The  questions  whether  the  platform  was  in  a  reasonably  safe  condi- 
tion, and,  if  not,  whether  plaintiff  was  injured  in  consequence  of  his 
own  negligence,  were  for  the  jury. 

Exceptions  from  superior  court. 

Action  by  John  B.  Haselton  against  the  Portsmouth,  Kittery 
&  York  Street  Railway.  Verdict  for  plaintiff,  and  defendants 
bring  exceptions.     Exceptions  overruled. 

The  defendants  operate  a  street  railway  from  Portsmouth 
to  York  Beach,  Me.  Along  the  beach  there  is  a  plank  side- 
walk, 5  feet  in  width,  which  is  elevated  above  the  ground 
from  6  to  20  inches,  and  is  unrailed  throughout  its  entire 
length.  At  a  place  called  the  **  Willows"  there  is  a  sharp 
grade  and  curve  in  the  railway.  Just  beyond  the  *  Willows, 
and  at  the  end  of  the  grade  and  curve,  the  company  regularly 
stopped  its  cars  to  take  on  and  discharge  passengers;  and  at 
this  point  there  is  a  platform  which  extends  from  the  sidewalk 
toward  the  rail^vay.  The  platform  is  about  20  inches  wide 
and  22  feet  long,  and  is  not  railed.  It  did  not  appear  by 
whom  the  platform  was  constructed  or  maintained,  but  the 
evidence  showed  that  it  was  used  by  the  street  railway.  On 
the  afternoon  of  July  24,  1899,  the  plaintiff,  with  others,  was 
-waiting  at  the  platform  for  a  car.  When  the  car  arrived,  the 
plaintiff,  who  was  accompanied  by  an  aged  friend,  looked  for 
seats;  and,  not  finding  any  in  the  front  of  the  car  convenient 
to  his  purpose,  he  walked  along  the  platform  toward  the  rear 
end.  The  plaintiff  did  not  observe  that  the  car,  which  was  41 
feet  long,  extended  back  about  19  feet  beyond  the  end  of  the 
platform.  After  assisting  his  companion  to  a  seat,  the  plain- 
tiff walked  further  back,  in  order  to  take  a  seat  behind  him; 
and  in  so  doing  he  stepped  off  the  end  of  the  platform,  was 
thrown  to  the  ground,  and  received  the  injuries  complained 
of.  The  plaintiff  knew  there  was  no  railing  at  any  part  of  the 
sidewalk  along  the  beach,  and  was  acquainted  with  the  situation 

*As  to  the  carrier's  duties  with  respect  to  stations  and  stopping 
places,  see  monograph  attached  to  Muhlhause  v,  Monongahela  St.  Ry. 
Co.  (Pa.)f  2  R.  R.  R.  131,  25  Am.  &  EJng.  R.  Cas.,  N.  S.,  131. 
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and  elevation  of  the  walk  in  a  general  way.  He  went  over 
the  walk  and  passed  by  the  place  of  the  accident  on  the  day 
previous.  The  planks  of  the  walk  and  the  running-board  of 
the  car  were  not  of  the  same  color.  The  conductor  made  no 
announcement  when  the  car  stopped  or  afterward,  and  gave 
no  warning  to  passengers.  The  defendants'  cars  stop  at  any 
point  on  signal,  grades  and  curves  excepted.  At  the  close  of 
the  plaintiff's  evidence  the  defendants  moved  for  a  nonsuit, 
and,  at  the  close  of  all  the  evidence,  that  a  verdict  be  directed 
in  their  favor.  Both  motions  were  denied,  subject  to  excep- 
tion. The  defendants  requested  the  following  instructions, 
which  were  denied,  subject  to  exception:  **The  plaintiff,  not 
having  come  in  physical  contact  with  the  car  at  the  time  he 
fell,  was  not  a  passenger,  and  the  law  is  that  the  defendants 
were  bpund  to  use  only  ordinary  care  for  his  safety.  If  you 
find  that  the  defendants  did  not  construct  the  platform,  and 
that  it  was  a  part  of  the  highway,  then,  it  being  the  place  at 
which  the  plaintiff  chose  to  wait  for  and  board  the  car,  the 
street  railway  company  had  a  right  to  suppose  he  knew  where 
he  Avas,  and  the  character  of  the  place,  and  owed  him  no 
duty,  except  not  to  willfully  or  negligently  do  him  some 
active  injury.  Hence,  if  you  so  find,  your  verdict  should  be  for 
the  defendants.  If  you  find  that  the  cars  stopped  at  signal  any- 
where, except  on  the  grade,  and  the  plaintiff  chose  his  own 
place  to  board  the  car,  the  company  was  not  responsible  for 
the  condition  of  the  place,  if  it  was  a  part  of  the  highway, 
and  the  plaintiff  cannot  recover." 

Martin  &  Howe,  for  plaintiff. 
Samuel  W.  Emery,  for  defendants. 

REMICK,  J.  I.  The  platform  in  question  was  **used  by 
the  street  railway."  There  "the  company  regularly  stopped 
its  cars  to  take  on  and  discharge  passengers."  The  jury  were 
warranted  in  finding,  upon  the  evidence,  that  the  defendants 
had  adopted  the  platform,  and  invited  the  public  to  use  it  in 
getting  on  and  off  their  cars.  Railroad  Co.  v.  Traut- 
wein.  52  N.  J.  Law,  169,  175,  176,  19  Atl.  178,  7  L. 
R.  A.  435,  19  Am.  St.  Rep.  442;  Hulbert  v.  Railroad  Co., 
40  N.  Y.  145,  146,  152,  153.  Having  adopted  the  plat- 
form, and  invited  the  public  to  use  it,  it  is  too  elementary  to 
require  discussion  or  citation  of  authority  that  they  were 
bound  to  maintain  it  in  a  reasonably  safe  condition,  having 
reference  to  the  purposes  for  which  they  had  adopted  it,  and 
the  uses  they  had  invited  the  public  to  make  of  it.  Whether 
it  was  in  a  reasonably  safe  condition  for  such  purposes  and 
uses,  and,  if  not,  whether  the  plaintiff  was  injured  in  con- 
sequence, or  as  a  result  of  his  own  negligence,  were,  upon  the 
facts  disclosed,  questions  for  the  jury.  Bass  v.  Street  Rail- 
way, 70  N.  H.  170,  172,  173,  46  Atl.  1056.  It  follows  that  the 
defendants'  motions  for  nonsuit  and  verdict  were  properly 
denied. 

2.  The  requests  for  instructions  were  also  properly  denied. 
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Physical  contact  with  the  car  was  not  necessary  to  constitute 
the  plaintiff  a  passenger,  and  entitle  him  to  the  care  due  to 
that  relation.  Rogers  v.  Steamboat  Co.,  86  Me.  261,  29  Atl. 
1069,  25  L.  R.  A.  491;  Allenderv.  Railroad  Co.,  37  Iowa,  264; 
Smith  V.  Railway  Co.,  32  Minn,  i,  18  N.  W.  827,  50  Am.  Rep. 
550;  4  Elliott,  R.  R.  2460;  Booth,  St.  Rys.  §  326;  Joyce, 
Elec.  Law,  g  528.  .  Nor,  having  adopted  and  used,  and  in- 
vited the  public  to  use,  the  platform,  as  shown,  was  it  im- 
portant whether  the  company  actually  built  it  or  not.  No 
more  was  it  material  whether  the  platform  was  within  or  with- 
out the  limits  of  the  highway,  ^obin  v.  Railroad  Co.,  59 
Me.  183,  8  Am.  Rep.  415;  Skottowe  v.  Railway  Co.,  22  Or. 
430,  30  Pac.  222,  16  L.  R.  A.  593,  598;  Hutch.  Carr.  (2d  Ed.) 

§  519. 
Exceptions  overruled.     All  concurred. 


Oliver  et  al.  v.  Columbia,  N.  &  L  R.  Co. 

(Supreme  Court  of  South  Carolina^  Dec,  S,  /got,) 

[43  S.  B  Rep.  307.] 

Injury  to  Passenger — Backing  Train  without  Warning— Evidence. 

In  an  action  against  a  railroad  company  for  injuries  to  a  passeng^er 
caused  by  the  train  backing  without  any  sig'nal,  it  was  competent  to 
permit  a  bystander  to  testify  that  he  holloed  to  the  eng-ineer  when  he 
saw  the  dang-er  of  the  passeng'er  whether  the  eng^ineer  heard  him  or 
not. 

Res  Gestae.*^ 

Evidence  as  to  exclamations  of  pain  by  a  party  injured,  immediately 
after  the  injury,  are  admissible  as  res  g'estae. 

Witnesses— Examination. 

A  question  embodying  a  fact  already  testified  to  by  a  witness  is  not 
leading^. 

Passengers — Reason sble  Time  to  Change  Cars— Evidence. 

In  an  action  for  injury  to  a  passenger  while  chang'ing'  cars,  the  ac- 
commodations for  passengers,  the  crowded  condition  of  the  cars,  and 
the  possibility  of  g'etting  on  another  coach,  may  be  shown  in  evidence 
to  determine  whether  a  reasonable  time  was  given  passengers,  under 
the  circumstances,  to  change  cars. 

Personal  Injuries— Evidence. 

In  an  action  by  the  wife  for  damages,  the  amount  which  her  husband 
paid  a  physician  for  his  services  is  admissible  to  show  the  condition  of 
the  wife. 

Purchase  of  Ticlcet — Evidence. 

A  passenger  can  testify  that  he  bought  a  ticket  from  one  place  to 
another  without  producing  it. 

Personal  I  nj  u ries—  Damages — Evidence. 

An  injured  party  may  testify  as  to  his  own  estimate  of  the  amount  of 
his  damages. 

*See  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Johnson  (Tex.  Civ.  App.)«  3 
R.  R.  R.  178,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  178  ;  Lrouisville  A  N.  R.  Co.  v, 
Carothers  (Ky.),  3  R.  R.  R.  750,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  750  ; 
Beath  v.  Rapid  Ry.  Co.  (Mich.),  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  793; 
Williams  v.  Great  Northern  Ry.  Co.  (Minn.),  7  Am.  &  Eng.  R.  Cas., 
N.  S.,  230 ;  St.  Louis  &  S.  F.  R.  Co.  v.  Burrows  (Kan.),  17  Am.  A  Eng. 
R.  Cas.,  N.  S.,  678  ;  Mott  v.  Detroit,  G.  H.  &  M.  Ry.  Co.  (Mich.),  15  Am. 
&  Eng.  R.  Cas.,  N.  S.,  113. 
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Same. 
A  party  cannot  testify  as  to  statements  of  a  witness  at  a  former  trial. 

Depositions. 

There  is  a  sufficient  prima  facie  evidence  of  non residence  of  a  wit- 
ness to  justify  the  taking  of  his  deposition  where  the  notice  to  take  the 
testimony  states  that  he  is  a  nonresident,  and  the  witness  had  pre- 
viously stated  he  lived  in  another  state,  and  the  deposition  so  states,  as 
does  also  the  return. 

Same. 

A  deposition  de  bene  esse  for  one  trial  is  competent  for  any  subse- 
quent trial  of  the  case. 

Expert  Testimony. 

Where  a  physician  has  examined  a  patient,  he  may  state  as  an  expert 
what  was  the  matter  with  the  patient  and  what,  in  his  opinion,  was  the 
■cause  of  the  trouble. 

Witnesses — Examination. 

The  relevancy  of  a  question  is  largely  in  the  discretion  of  the  trial 
court. 

Same— Same — Objections. 

An  objection  to  a  question  which  states  no  ground  therefor  will  not 
\h  considered. 

Injury  to  Passenger  on  Oonnecting  Lin.e — Limiting  Liability. 

A  railroad  company  sold  a  ticket  for  itself  and  as  agent  of  a  connect- 
ing line,  limiting  its  liability  for  any  injury  to  a  passenger  to  its  own 
line :  held^  that  it  was  responsible  t6  a  passenger  for  an  injury  caused 
by  negligence  on  a  track  of  a  connecting  line,  over  which  it  was  accus- 
tomed to  run  its  cars  for  a  short  distance  before  turning  them  over  to 
the  connecting  line. 

Sam»>- Notice  to  Ohange  Cars. 

In  an  action  for  injuries  to  a  passebger,  whether  a  carrier  gave  him 
sufficient  notice  to  change  cars  and  sufficient  time  for  so  doing  is  a 
question  for  the  jury. 

Negligence — Burden  of  Proof. 

In  an  action  for  personal  injuries,  the  burden  is  on  plaintiff  to  show 
that  the  injury  was  due  to  the  negligence  of  defendant,  and  on  her 
doing  so  the  burden  was  on  defendant  to  show  contributory  negligence. 

Contributory  Negligence — Erroneous  Instruction— Failure  to  Object. 

Any  error  in  treating  contributory  negligence  as  an  issue  in  the 
case,  and  instructing  as  to  the  same,  cannot  be  considered  where  the 
attention  of  the  court  was  not  called  to  such  error. 

Exemplary  Damages. 

In  an  action  for  personal  injuries,  exemplary  damages  may  be  recov- 
ered, not  as  a  penalty  for  a  public  wrong,  but  in  vindication  of  a  pri- 
vate right  which  has  been  willfully  invaded,  and  as  a  warning  to 
others. 

injury  to  Passenger— Punitive  Damages. 

A  passenger  has  no  cause  of  action  against  a  railroad  company  for 
punitive  damages  unless  he  has  been  injured  by  its  negligence. 

Exemplary  Damages. f 

To  sustain  a  claim  for  exemplary  damages  against  a  railroad  com- 
pany, there  must  be  not  only  gross  negligence,  but  a  willful,  reckless 
disregard  of  the  rights  of  a  party  injured. 

Statutory  Duty  to  Stop  at  Stations — Excursion  Trains. 
Rev.  St.  1893,  §  1687,  requiring  trains  to  stop  at  stations  for  a  suffi- 

t Louisville  A  N.  R.  Co.  v.  Simpson  (Ky.),  3  R.  R.  R.  513,  26  Am.  St 
Bng.  R.  Cas.,  N.  S.,  513 ;  Southern  Ry.  Co.  v.  Bunt  (Ala.),  4  R.  R.  R. 
786,  27  Am.  &  Bng.  R.  Cas.,  N.  S.,  786 ;  Louisville  &  N.  R.  Co.  v. 
Cooper  (Ky.),  1  R.  R.  R.  230,  24  Am.  &  Bug.  R.  Cas.,  N.  S.,  230 ;  Cin- 
cinnati, etc.,  Ry.  Co.  v.  Cook  (Ky.),  2  R.  R.  R.  331,  25  Am.  &  Bng.  R. 
Cas.,  N.  8.,  321  ;  Illinois  Cent.  R.  Co.  v.  Stewart  (Ky.),  21  Am.  &  Bng. 
R.  Cas.,  N.  S.,  874. 
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cient  leng'th  of  time  to  allow  passengfera  to  get  on  or  off,  applies  to  ex- 
cursion trains. 

Witnesses—Personal  Interest. 

An  instruction  that  the  jury  should  consider  the  personal  interest  of 
any  witness  in  the  result  of  a  suit,  and  should  endeavor  to  reconcile 
conflicting'  evidence,  is  not  erroneous. 

Appeal  from  common  pleas,  circuit  court  of  Richland 
county;  Benet,  Judge. 

Action  by  Alice  E.  Oliver  and  P.  M.  Oliver,  her  husband, 
against  the  Columbia,  Newberry  &  Laurens  Railroad  Com- 
pany. From  judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

See  33  S.  E.  584, 

The  following  are  the  exceptions: 

**(i)  Because  the  court  allowed  the  witness  W.  M.  Fitch 
to  state,  over  the  objection  of  defendant's  counsel,  that 
he  shouted  to  the  engineer  when  he  saw  this  accident  about 
to  occur,  and  to  state  the  reason  for  his  shouting  or  hollo- 
ing; whereas  it  is  submitted  that  the  statements  of  the  witness 
to  the  engineer  is  not  competent  evidence,  more  especially 
when   there  is  no  proof  that  the  engineer  heard  his  call, 

"(2)  Because  the  court  erred  in  allowing  the  witness  W.  M. 
Fitch,  over  the  objection  of  defendant's  counsel,  to  state, 
after  Mrs.  Oliver  had  been  placed  on  board  the  train  after  the 
accident,  what  she  did,  what*  she  said ;  whereas,  it  is  con- 
tended that  her  expressions  at  that  time  were  not  competent 
evidence. 

**(3)  Because  the  court  allowed  counsel  for  the  plaintiff  Mrs. 
Oliver,  over  the  objection  of  defendant's  counsel,  to  ask  the 
witness  W.  M.  Fitch  this  question:  *  Can  you  state  positively 
whether  or  not  it  was  the  same  conductor,  or  whether  they 
changed  conductors  at  Clinton.?*  whereas  it  is  submitted  that 
that  form  of  questioning  was  leading. 

**(4)  Because  the  court  allowed  the  witness  Hill  to  testify, 
over  the  objection  of  defendant's  counsel,  as  to  the  accommo- 
dations for  passengers  at  the  place  where  Mrs.  Oliver  fell ; 
whereas  it  is  contended  that  the  defendant  company,  having 
transported  the  passengers  to  Clinton,  which  was  even  beyond 
the  terminus  of  its  own  line,  was  not  called  upon  to  furnish 
them  accommodations  with  reference  to  their  further  journey. 

**(5)  Because  the  court  allowed  the  witness  Hill,  over  the 
objection  of  defendant's  counsel,  to  state  to  what  extent  the 
depth  of  the  ditch  or  drainage  way  at  the  side  of  the  track 
would  increase  the  length  of  the  step  that  would  be  taken 
from  the  platform  to  the  ground ;  whereas  it  is  contended  that, 
inasmuch  as  this  injury  did  not  occur  in  stepping  off  of  the 
Dlatform  to  the  ground,  but  in  passing  from  one  coach  to 
another,  that  matter  was  irrelevant  and  incompetent. 

**(6)  Because  the  court  allowed  the  witness  Padgett  to  state, 
over  the  objection  of  counsel,  that  when  he  went  from  the 
train  on  which  Mrs.  Oliver  was  to  another  train  that  was 
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standing  at  the  depot  at  Clinton,  that  he  could  get  no  further 
on  that  train  than  the  platform ;  whereas  it  is  submitted  that 
with  the  condition  of  that  other  train  the  defendant  in  this  case 
had  nothing  to  do,  and  for  its  condition  was  not  answerable. 

**(7)  Because  the  court  allowed  the  witness  P.  M.  Oliver  to 
state  what  amounts  he  had  paid  physician  for  attending  to 
his  wife,  over  the  objection  of  defendant's  counsel;  whereas 
it  is  suggested  that,  this  being  a  suit  on  the  part  of  the  wife, 
expenses  borne  by  the  husband  could  not  form  an  element  of 
damages. 

**(8T  Because  the  court  StUowed  the  witness  P.  M.  Oliver  to 
state  the  condition  of  Dr.  Hildebrand,  especially  as  it  related 
to  his  tongue,  when  it  is  especially  submitted  that  Dr.  Hilde- 
brand's  condition  had  nothing  whatever  to  do  with  the  issues 
presented  in  this  case. 

**(9)  Because  the  court  allowed  the  witness  Thomas  E. 
Campbell  to  state,  over  the  objection  of  defendant's  counsel^ 
and  on  the  inquiry  of  the  court  itself,  that  he  bought  a  ticket 
to  Atlanta;  whereas  the  ticket,  being  the  highest  evidence, 
should  have  been  produced,  to  show  to  what  point  it  entitled 
the  purchaser  to  a  passage. 

**(io)  Because  the  court  allowed  Mrs.  Alice  E.  Oliver,  over 
the  objection  of  defendant's  counsel,  to  state  that:  *Ten 
thousand  dollars  seems  to  be  a  pretty  paltry  sum.  I  do  not 
consider  it  enough  money  to  recompense,  * — whereas  it  is  re- 
spectfully submitted  that  she  should  only  have  been  allowed 
to  state  her  condition,  and  that  tlie  jury  were  the  ones  to  fix 
the  amount  of  damages  she  had  sustained. 

**(ii)  Because  the  court  refused  to  allow  defendant's  coun- 
sel to  cross-examine  and  bring  out  the  fact  that  Mrs.  Alice  E. 
Oliver,  the  statements  of  Judge  Jones  that  she  ha<j  herself 
introduced  as  testimony  to  support  her  case  on  the  former 
trial  of  it. 

**(i2)  Because  the  court  allowed  the  deposition  of  Dr. 
Roy  to  be  read  to  the  jury,  over  the  objection  of  defendant's 
counsel,  when  it  is  respectfully  submitted  that  this  would  not 
be  done  unless  it  had  also  been  proven  that  Dr.  Roy  was,  at 
the  time  of  the  trial,  beyond  the  jurisdiction  of  this  court,  or 
a  resident  of  another  state,  and  because  these  depositions  were 
taken  for  the  purpose  of  a  former  trial,  and  were^not  valid  for 
the  purpose  of  this  trial. 

**(i3)  Because  the  court  erred  in  admitting,  over  defend- 
ant's objection,  the  testimony  of  Dr.  Roy,  taken  under  com- 
mission, because,  said  testimonv  being  taken  under  a  special 
notice,  the  notice  should  have  stated  the  reason  for  which  the 
testimony  was  taken ;  second,  it  was  only  good  for  the  trial 
for  which  the  notice  was  given ;  and  because  no  reason  was 
given  for  the  nonattendance  of  the  witness  himself. 

**(i4)  Because  the  court  erred  in  allowing  Dr.  Roy,  over 
the  objection  of  defendant's  counsel,  to  answer  the  question, 
*  State  what  you  found  to  be  the  matter  with  her' ;  whereas  it 
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is  suggested  (le  should  only  have  been  allowed  to   detail   the 
symptoms. 

**(i5)  Because  the  court  erred  in  allowing  Dr.  Roy  to  answer, 
over  the  objection  of  the  defendant:  *i9th  Direct.  Doctor, 
suppose  that  a  woman  in  the  early  stages  of  pregnancy 
should  be  standing  on  the  platform  of  a  railway  car,  and  by 
the  sudden  movement  of  the  car  should  be  thrown  from  the 
platform  to  the  ground ;  and  suppose  that,  prior  to  the  said 
fall,  there  were  no  physical  indications  of  injuries  of  any 
character  on  this  woman;  and  suppose  that,  shortly  after  this 
lall,  an  examination  by  a  physician  should  disclose  bruises 
on  the  hip  and  back  of  this  woman,  and  the  displaced  condi- 
tion of  her  uterug, — what  in  your  opinion,  as  a  medical  ex- 
pert, would  you  say  was  the  cause  of  said  injuries.^'  Whereas 
it  is  submitted  that  that  was  a  question  for  the  jury,  and  not 
for  the  witness. 

**(i6)  Because  the  court  erred  in  allowing  Dr.  Roy  to  answer 
the  question,  over  the  objection  of  defendant's  counsel: 
*  23d  Direct.  State  what  daiiger,  if  any,  there  would  be  of  a 
miscarriage?  (Defendant  objects  as  not  being  pertinent  to 
the  facts  of  the  case.)'  Whereas  it  is  submitted  that  that 
question  was  not  relevant  to  this  case. 

**(i7)  Because  the  court  erred  in  allowing,  over  the  objec- 
tion oJE  the  defendant.  Dr.  Roy  to  answer  the  question: 
*3ist  Direct.  Doctor,  what  is  the  amount  of  your  bill  for 
attending  Mrs.  Oliver  at  the  fibove-mentioned  time?  (Defend- 
ant objects  as  being  incompetent.)'  Whereas  it  is  submitted 
that,  inasmuch  as  there  was  no  proof  that  Mrs.  Oliver  paid 
this  bill,  or  was  liable  therefor,  it  is  not  competent. 

**(i8)  Because  the  court  erred  in  allowing  the  witness  Mrs. 
Dunlap  tp  state  what  other  parties  said,  to  wit,  *You  can't 
get  any  seat;  there  is  no  light;  you  can't  get  out,' — over  the 
objection  of  defendant's  counsel,  thereby  allowing  hearsay 
evidence  to  go  to  the  jury. 

**(  19)  Because,  upon  the  motion  for  a  nonsuit,  his  honor 
the  presiding  judge  should  have  ruled  that  the  action  was 
based  upon  an  allegation  of  a  special  contract  made  between 
the  plaintiff  Mrs.  Oliver  and  the  defendant  by  the  purchase  of 
a  ticket;  that  the  testimony  on  the  part  of  the  plaintiff 
showed  that  her  passage  from ,  Columbia  to  Clinton  was  made 
in  part  on  the  defendant  road  only  as  far  as  Dover  Junction, 
and  thence  over  the  line  of  a  connecting  road,  which  was  a 
part  of  the  line  which  was  to  transport  them  on  to  Atlanta; 
that  the  liability  of  the  defendant  as  a  common  carrier  is  only 
for  that  part  of  the  journey  on  its  own  line;  and  that,  if  it  was 
liable  for  anything  that  happened  at  Clinton,  its  liability  was 
due  to  some  special  contract,  and  the  plaintiff  had  failed  to 
introduce  any  testimony  tending  to  prove  any  special  con- 
tract ;  and,  consequently,  that  there  was  no  testimony  to  go 
to  the  jury  to  establish  that  at  the  time  of  the  alleged  accident 
the  defendant  was  under  liability  to  the  plaintiff,  and  should 
have  granted  the  nonsuit. 
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''(20)  Because,  upon  the  motion  for  a  nonsuit,  his  honor 
should  have  held  that,  if  the  testimony  tended  to  prove  that 
the  accident  to  the  plaintiif  happened  immediately  after  the 
arrival  of  the  train  at  Clinton,  it  was  both  alleged  in  the  com- 
plaint and  proven  by  plaintiff's  testimony  that  notice  had 
been  given  by  the  conductor  and  other  officers  of  the  train  of 
the  purpose  of  the  railroad  company  to  shift  the  car  in  ques- 
tion from  that  train,  and  therefore  passengers  should  have  been 
on  the  lookout  for  the  separation  of  the  cars,  and  there  was 
no  breach  of  duty,  and  no  testimony  tending  to  show  any 
breach  of  duty,  on  the  part  of  the  defendant,  in  separating  its 
train  at  the  time  stated,  there  being  no  testimony  tending  to 
show  that  there  was  any  jerk,  but  simply  a  gentle  moving  off 
•of  the  car. 

''(21)  Because,  upon  the  motion  of  a  nonsuitf  his  honor 
should  have  held  that  the  testimony  tended  to  prove  that  the 
accident  happened  some  time  after  the  arrival  of  the  train  at 
Clinton,  and  after  notice  had  been  given  of  its  arrival,  and, 
if  the  plaintiff  had  retained  her  seat  in  that  car  for  any  pur- 
pose of  her  own,  then  the  relation  of  carrier  and  passenger 
between  the  plaintiff  and  the  defendant  had  ceased,  and  the 
plaintiff  could  not  recover  under  the  allegations  of  her  com- 
plaint. 

''(22)  Because  in  his  charge  to  the  jury  his  honor  used  the 
following  language:  'In  one  view  of  this  case,  it  may  be  re- 
garded as  a  three-cornered  contest.  It  is  primarily  a  suit 
brought  by  Mrs.  Alice  E.  Oliver  against  the  Columbia,  New- 
berry &  Laurens  Railroad  Company,  but  incidentally,  in 
•defense  against  that  action  by  ttiat  railroad,  arises  the  ques- 
tion whether,  if  Mrs.  Oliver  was  actually  injured  in  the  man- 
ner she  alleges,  or  to  any  extent,  whether  the  railroad  com- 
pany sued  is  the  right  one  to  have  been  sued, — whether  the 
liability  should  be  put  on  the  C,  N.  &  L.  or  upon  the  S.  A. 
L.  Consequently,  a  great  deal  of  testimony  that  would  not 
be  proper  to  the  ordinary  suit  for  damages  has  properly  come 
into  this  case.  The  answer  of  the  defendant  is,  therefore, 
twofold :  First.  That  Mrs.  Oliver  was  not  injured  at  all,  and 
therefore  not  entitled  to  damages.  Second.  Even  if  she  was 
injured,  and  entitled  to  damages,  that  the  defendant  the  C, 
N.  &  L.  R.  R.,  should  not  be  held  liable,  but  that  the  respon- 
sibility lies  at  the  door  of  the  S.  A.  L.,' — when  he  had  on  the 
motion  for  a  nonsuit  used,  in  the  presence  of  the  jury,  the 
following  language :  *  There  was  no  agent,  and  therefore  no 
terminus  of  any  road.  ♦  ♦  •  There  is  no  doubt,  if  the 
accident  had  occurred  on  the  other  side  of  Clinton,  the  Sea- 
board would  have  been  the  proper  defendant,  just  as  much  as 
if  it  had  taken  place  in  Atlanta.  But  iq  my  mind  there  is  no 
doubt  that,  happening  where  it  did,  and  under  the  circum- 
stances under  which  it  happened,  the  C,  N.  &  L.  is  the  proper 
defendant  under  this  evidence,  just  as  much  as  if  it  had  hap- 
pened on  this  side  of   Dover  Junction,' — thereby  expressing 
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his  opinion  on  the  facts  in  the  presence  of  the  jury,  and 
charging  thereon. 

**(23)  Because  his  honor  charged  the  jury  as  follows,  to 
wit:  *  And  for  a  further  defense,  an  affirmative  defense,  for 
the  proof  of  which  the  defendant  railroad  company  takes  up 
the  burden,  it  alleges  this:  *'The  defendant  denies  each  and 
every  allegation  of  the  complaint  with  reference  to  the  alleged 
negligence  on  the  part  of  the  servants  and  agents  of  this 
defendant  corporation  in  the  operating  of  the  said  train,  and 
with  reference  to  the  alleged  angry  conversation  or  orders  of 
the  conductor,  train  hands,  and  servants  of  this  defendant 
corporation  upon  the  arrival  of  the  said  train  at  Clinton,  and 
denies  that  the  said  train  was  negligently  or  carelessly  divided 
or  coupled  together  again,  and  alleged  that  upon  the  arrival 
of  the  said  train  at  Clinton,  the  plaintiff  [mark,  gentlemen, 
what  follows  is  a  form  of  allegation  by  which  the  defendant 
railroad  company  desires  to  throw  the  blame  upon  Mrs. 
Oliver],  while  knowing  that  she  had  reached  the  junction  with 
the  Georgia,  Carolina  &  Northern  Railroad,  where  it  was  nec- 
essary for  her  to  leave  the  car  in  which  she  had  traveled  from 
the  city  of  Columbia,  carelessly  and  negligently  failed  and 
refused  to  leave  the  same  for  an  unreasonable  length  of  time, 
and  that,  if  such  injury  occurred,  it  occurred  while  the  agents 
and  servants  of  this  defendant  company  were  properly  shifting 
the  cars  of  said  train  in  acc6rdance  with  the  purpose  and 
object  of  this  defendant  corporation;"  and  alleges  that  the 
said  injury,  if  any  occurred,  was  due  solely  to  the  negligence 
of  the  plaintiffs  aforesaid.  In  other  words,  the  railroad  com- 
pany sets  up  the  plea  of  contributory  negligence,  which,  if 
successfully  established,  would  relieve  the  defendant  on  that 
ground  alone  of  any  liability,  because,  where  it  is  shown  to 
the  satisfaction  of  the  jury,  by  the  preponderance  of  the  evi- 
dence, that  the  plaintiff  injured  was  himself  or  herself  careless 
or  negligent,  and  that  the  plaintiff*s  carelessness  or  negli- 
gence was  the  immediate  or  proximate  cause  of  the  injury, 
without  which  the  injury  would  not  have  been  sustained, 
then,  in  such  case,  the  defendant  would  be  entitled  to  a 
verdict,  and  such  a  plaintiff  could  not  properly  recover  dam- 
ages,'— thereby  indicating  that  the  burden  was  upon  the 
defendant  of  proving  what  the  plaintiff  had  alleged  in  her  own 
complaint ;  that  she  remained  in  the  car  after  orders  had  been 
given  for  her  to  leave  the   same. 

**(24)  Because  his  honor  charged  that:  *Such  damages  are 
allowed  in  law,  and  they  operate  almost  like  fines  imposed  in 
the  criminal  court.  They  are  allowed,  not  so  much  to  com- 
pensate the  plaintiff  or  to  enrich  the  plaintiff,  but  for  public 
good  to  punish  the  defendant.  Therefore  they  are  called 
punitive  damages.  Hence,  also,  they  are  spoken  of  as  ex- 
emplary damages,  that  they  may  act  as  a  warning,  not  only 
to  the  defendant,  but  to  others  occupied  in  the  same  business, 
by  thus  making  an  example  of  the  defendant  for  the  benefit  of 
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othefs, ' — thereby  indicating  that  it  was  competent  for  the 
jury,  in  a  civil  action  between  individuals,  to  visit  punish- 
ment upon  the  defendant  for  the   public  good. 

**  (25)  Because  his  honor  charged  the  jury  that:  *  If  you 
come  to  the  conclusion  that  the  plaintiff  has  proved  to  your 
satisfaction  that  the  defendant  wasguilty  of  gross,  wanton,  or 
willful  negligence,  such  as  shows  a  thorough  disregard  of  the 
rights  of  the  plaintiff  in  this  case,  you  will  be  allowed  to  find 
not  only  actual  damages,  but,  in  addition  thereto,  an  amount; 
sufficient,  in  your  opinion,  to  punish  the  defendant, ' — thereby 
indicating  that  it  was  competent  for  the  jury,  in  a  civil  action 
between  individuals,  to  visit  punishment  upon  the  defendant 
for  the  public  good. 

**(26)  Because  his  honor  charged:  *Such  negligence, — 
gross,  wanton,  willful, — in  the  case  of  injury,  will  give  the 
person  injured  a  cause  of  action,  not  only  for  actual  damages, 
but  for  punitive  damages;  indeed,  might  give  him  his  right 
of  action-for  punitive  damages  without  claim  for  actual  dam- 
ages. This  last  form  of  negligence,  as  well  as  the  first,  is 
alleged  in  the  complaint.  Therefore,  gentlemen,  if  in  this 
case  it  is  established  to  your  satisfaction  by  the  preponderance 
of  the  evidence;  then  your  verdict  would  be  a  sum  of  money 
representing,  not  only  actual  injury  sustained,  or  compensa- 
tion for  this  injury,  but  also  an  additional  amount,  as  I  said 
before,  to  punish  the  defendant,* — thereby  indicating:  First, 
that  an  action  for  such  damages  might  be  maintained  by  a 
plaintiff  who  had  established  no  claim  for  actual  damages  and 
bad  received  no  actual  injury;  and,  second,  that,  if  such  neg- 
ligence was  established  to  the  satisfaction  of  the  jury,  by  the 
preponderance  of  the  evidence,  it  would  be  their  duty  to  give 
a  sum  of  money  representing,  not  only  damages  for  actual  in- 
jury  sustained,  but  also  an  additional  amount  to  punish  the 
defendant. 

** (27)  Because  his  honor  charged  that:  *You  are  tore- 
quire  at  the  hands  of  the  railroad  in  this  case  evidence  to 
satisfy  you  that  the  railway  was  not  the  proximate  cause  in 
its  negligence;  that  the  railway  was  not  to  blame,  but  that 
Mrs.  Oliver  or  Mrs.  Oliver  and  her  husband  were  to  blame,* 
— thereby  indicating  that  it  was  incumbent  upon  the  plaintiff 
only  to  prove  negligence  on  the  part  of  the  defendant,  and  not 
to  prove  that  such  negligence  was  the  proximate  cause  of  her 
injury,  but  that  it  was  the  duty  of  the  defendant  to  prove 
that  its  negligence  was  not  the  proximate  cause  of  ^the  injury. 

'*(28)  Because  his  honor  charged  the  jury:  *It  is  conceiva- 
ble that  both  sides  may  have  been  careless,  but  the  burden  of 
proof  is  upon  the  plaintiff  to  satisfy  the  jury  that  the  care- 
lessness of  the  defendant  was  the  proximate  and  immediate 
cause  of  the  injury,  and  it's  just  as  incumbent  upon  the 
defendant  to  satisfy  the  jury  that  it  was  the  carelessness  and 
negligence  of  the  plaintiff  that  was  the  proximate  and  im- 
mediate cause  of  the  injury,* — thereby  indicating  that,  where 
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both  sides  were  negligent,  it  was  as  much  incumbent  upon 
the  defendant  to.  prove  that  the  plaintiff's  negligence  caused 
the  injury,  as  it  was  upon  the  plaintiff  to  prove  that  the 
defendant's  negligence  caused  the  injury. 

**(29)  Because  his  honor  charged  the  jury:  *Such  are  some 
of  the  duties  which  the  railroads  owe  to  passengers,  and  the 
jury  in  each  particular  case  is  the  judge  to  determine  whether 
the  railway  company,  defendant,  has  given  sufficient  notice, 
ample  time,  and  whether  the  landing  place  afforded  was  safe 
and  convenient,' — thereby  indicating  that  it  was  for  the  jury 
to  determine  whether  sufficient  notice  had  not  been  given  of 
the  arrival  of  the  train,  and  whether  ample  time  had  not  been 
allowed  for  her  removal  from  the  car,  and  whether  the  land- 
ing place  afforded  was  sufficient  or  convenient,  when  the 
complaint  contained  no  allegation  charging  that  the  notice 
was  insufficient,  or  that  the  time  was  not  ample,  or  that  the 
landing  place  was  not  safe  or  convenient. 

**(3o)  Because,  upon  the  request  of  the  defendant,  his  honor 
refused  to  charge  the  jury :  *That  the  provisions  of  section  1687 
of  the  Revised  Statutes  of  1893  do  not  apply  to  excursion  or 
other  trains  run  upon  an  irregular  schedule,  and  no  duty  is 
imposed  by  law  upon  a  railroad  company  to  stop  such  a  train 
at  any  station  not  advertised  as  a  stopping  place  for  said 
train;*  but  modified  the  same  by  charging:  *That  is  good 
law  to  a  certain  extent.  By  that  I  mean  that  the  whole  of 
this  section  does  not  apply  to  excursion  trains,  but  a  part  of 
it  most  certainly  does.  **  Every  railroad  company  in  this  state 
shall  cause  all  its  trains  of  cars  for  passengers  to  entirely  stop 
upon  ^ach  arrival  at  a  station  advertised  by  said  company 
as  a  station  for  receiving  passengers  upon  such  trains." 
That  does  not  apply  to  special  excursion  trains.  As  we 
understand  it,  a  special  excursion  train  means  a  train  upon 
which  passengers  are  received  to  go  from  one  point  to  another 
point.  As  to  those  passengers,  therefore,  on  such  train, 
there  is  no  requirement  to  stop  at  any  intermediate  place,  as 
is  required  of  the  railroads  as  to  regular  trains.  But  the  next 
part  applies  to  special  excursion  trains,  where  it  says,  **for  a 
time  sufficient  to  receive  and  let  off  passengers."  ' 

**(3i)  Because,  in  charging  upon  defendant's  second  request 
to  charge,  his  honor  charged  as  follows,  to  wit:  *This  ticket 
shows  a  contract  on  the  part  of  the  C,  N.  &  L.,  on  its  first 
coupon,  to  transport  the  passenger  who  buys  that  ticketsafely 
from  Colun^bia  to  Clinton.  The  next  couppn  implies  a  con- 
tract entered  into  by  the  C,  N.  &  L.  for  the  benefit  of  the  G., 
C.  &  N.  to  carry  the  passenger  who  buys  that  ticket  from 
Clinton  to  Atlanta.  Consequently,  there  is  added  to  that 
second  coupon  the  important  addition,  **On  account  of  the 
G.,  C.  &  N."  The  third  coupon  implies  a  contract  to  bring 
the  passenger  who  purchased  this  ticket  from  Atlanta  to 
Clinton,  and  that  contract  was  made  by  the  C,  N.  &  L.  for 
the  benefit  of  the  G.,  C.  &  N.     The  last  coupon,  the  fourth, 
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implies  a  contract  between  the  C,  N.  &  L.  and  the  pas- 
senger who  bought  this  ticket  to  convey  that  passenger  safely 
from  Clinton  back  to  Columbia,  of  which  part  of  the  contract 
the  G.,  C.  &  N.  has  nothing  to  do,  according  to  this  contract. 
So  far  as  this  ticket  shows,  the  G.,  C.  &  N.,  as  a  part  of  the  S. 
A.  L.,  has  nothing  whatsoever  to  do  with  that  part  of  the  con? 
tract  by  which  the  C,  N.  &  L.  undertook  to  convey  the  pas- 
sengers from  Columbia  to  Clinton,  or  back  from  Clinton  to 
Columbia,  but  the  S.  A.  L.,  or  part  of  it,  has  something  to 
do  with  the  other  section,  the  distance  from  Clinton  to  Atlanta 
and  from  Atlanta  back  to  Clinton,  because  the  ticket  shows 
that  the  contract  for  that  part  of  the  journey  was  made  on 
account  of  the  G.,  C.  &  N.,  and  of  that  part  the  S.  A.  L.  has 
a  great  deal  to  do,  and  any  accident  occurring  on  that  part  of 
the  road  might  well  be  made  a  cause  of  action  against  the  S. 
A.  L.,  and  not  the  C,  N.  &  L.  So  much,  then,  for  the  second 
request  to  charge,* — thereby  instructing  the  jury  that  the 
ticket  and  first  coupon  showed  a  contract  of  the  defendant 
company  to  transport  the  plaintiff  all  the  way  to  Clinton,  and 
that  under  that  contract  the  defendant  company  alone  y/a^ 
liable  for  injuries  suffered  by  the  plaintiff  even  beyond  the 
terminus  of  its  own  line  at  Dover  Junction. 

**(32)  Because  his  honor,  upon  request  of  defendant  tq 
charge  as  follows,  to  wit:  *That  the  ticket  introduced  in  evit 
dence  in  this  case  does  not  constitute  a  joint  contract  be-; 
tween  the  C,  N.  &  L.  R.  R.  Co.  and  the  G.,  C.  &  N.  tl.  R.  Co.^ 
or  the  Seaboard  Air  Line  System  of  Railroads,  for  the  carriage 
of  plaintiffs  to  Atlanta,*  said,  'f  make  the  same  remarks  to 
that  as  before,' — thereby  indicating  the  same  instruction^ 
which  had  been  given  in  connection  witfi  defendant's  seqond 
request  to  charge  as  quoted  above. 

''(33)  Because,  upon  request  that  his  honor  should  charge: 
*That  where  a  passenger  is  upon  a  special  excursion  train, 
which  has  reached  a  station  where  he  is  informed.that  the  car 
in  which  he  is  riding  is  to  be  detached  from  such  train,  he  is 
bound  to  look  out  for  the  separation  of  the  cars,  *  his  honor 
charged  as  follows,  to-wit:  *\yhy,  certainly;  just  as,  to  the 
same  extent,  the  railway  company  is  bound  to  give  him  sufii-' 
cient  warning  of  such  intended 'separation  of  the  cars,' — when 
the  allegations  of  the  complaint  showed  that  the  plaintiff  had 
received  warning  of  the  intended  separation  of  the  cars,  and 
it  was  not  alleged  in  the  complaint  that  she  had  not  received 
sufficient  warning. 

''(34)  Because,  upon  defendant's  request  that  his  honor 
should  charge :  *  That  where  two  railroad  companies  unite  to 
run  an  excursion  train  over  both  of  their  lines,  upon  terms 
which  make  each  of  them  responsible  only  for  accidents 
occurring  on  its  own  line,  and  tickets  are  sold  by  one  of 
them  as  the  agent  for  both,  expressing  such  limitation  of  lia- 
bility, it  matters  not  where,  for  the  convenience  of  the 
parties,    the    point  is  established  for  the  change  of  crews 
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running  the  train,  as  to  the  passenger  holding  one  of 
such  tickets  the  liability  is  fixed  by  the  point  of  actual  junc- 
tion of  the  lines,'  he  charged  as  follows,  to-wit:  *  Before 
charging  you  that,  I  have  to  explain  to  you  that  that  would 
be  the  law  unless  part  of  the  line  or  track  of  one  railway  is 
used  in  common  by  both  railway  companies,  in  which  case 
the  liability  is  fixed,  not  b)'  the  point  of  actual  junction  of 
the  lines,  but  by  the  time  when  the  control  of  the  train  is 
surrendered  by  one  company  and  accepted  by  the  other  com- 
pany.    That  fixes  the  liability. ' 

*'(35)  Because,  upon  request  that  his  honor  should  charge: 
*  That  where  a  railroad  company,  chartered  under  the  laws  of 
this  state,  has,  under  the  franchises  conferred  upon  it,  built 
its  line  and  established  a  depot,  and  allows  another  railroad 
company  to  run  its  trains  over  a  part  of  such  line  and  into 
such  depot,  the  company  owning  such  line  is  responsible  to 
the  public  and  passengers  for  all  accidents  happening  on  such 
trains  by  negligence,' he  charged  as  follows,  to-wit:  *  I  can- 
not charge  you  that,  unless  the  evidence  shows  that  the  rail- 
way company  owning  such  line  had  taken  control  of  the  train. 
One  railroad  company  is  not  to  be  held  responsible  for  the 
negligence  of  another  railroad  company.  Each  must  bear  its 
own  burden.  If,  therefore,  the  company  which  is  allowed  to 
use  a  line  is  still  in  control  of  a  train,  and  injuries  a  pas- 
senger by  negligence,  the  railroad  company  owning  the  line 
cannot  be  held  liable  for  that  negligence,  but  the  railroad  com- 
pany controlling  the  train  would  be  held  liable  for  the  negli- 
gence. ' 

**(36)  Because,  upon  request  that  his-honor  should  charge: 
*That  where  two  railroad  companies  unite  to  run  an  excursion 
train  over  both  of  their  lines,  upon  terms  which  make  each 
of  them  responsible  only  for  accidents  occurring  on  its  own 
line,  and  tickets  are  sold  by  one  of  them  as  the  agent  of  both, 
expressing  such  limitation  of  liability,  it  matters  not  whether 
the  train  is  carried  through  to  its  destination  by  the  conductor 
and  train  crew  employed  by  the  initial  company  or  not.  The 
company  upon  whose  track  the  train  is  at  the  time  of  the 
accident,  and  under  whose  orders  the  conductor  is  running^ 
the  train,  is  liable  for  the  accident,  and  the  conductor  is  to  the 
passengers  on  such  train  as  the  conductor  of  the  company 
owning  the  line  and  issuing  the  orders  for  the  operating  of 
the  train, ' — he  charged  as  follows,  to-wit:  *As  to  that,  gen- 
tlemen, I  charge  you  that  with  this  explanation:  that  the 
test  is  not  what  railroad  Company  owns  tlie  line  where  the 
accident  may  have  occurred,  but  what  railroad  company  con- 
trols the  train,  because  the  railroad  line  may  lease  the  line 
or  it  may  be  allowed,  as  a  matter  of  favor,  to  run  its  train  on 
the  line  of  another  railway,  but  the  railway  company  con- 
trolling the  train  on  the  line  of  another  railroad  is  responsi- 
ble for  the  injuries  caused  by  its  negligence;'  and  upon  its 
being  explained  by  one  of  the  attorneys  for  the  defendant 
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that  *that  request  was  intended  to  develop  the  idea  that  the 
conductor  who  was  controlling  the  train,  if  he  be  controlling 
it  under  the  orders  of  the  connecting  line,  that  the  fact  of  his 
employment  by  the  initial  line  does  not  make  it  a  train,  at 
that  time,  of  the  initial  line,'  his  honor  charged  as  fol- 
lows: *  Certainly  not.  Another  line  may  employ  the  serv- 
ices of  a  conductor  just  as  well  as  it  may  hire  engines 
or  engineers.  The  Seaboard  may  hire  and  pay  for  the 
services  of  a  conductor  of  the  C.,  N.  &  L.  for  that  trip. 
He  is  no  longer  a  conductor  of  the  C,  N.  &  L.,  but  of  the 
Seaboard.  In  this  case  you  are  to  say  from  the  testimony 
whether  the  conductor  in  charge  was  in  the  employment, 
for  that  time,  of  the  C,  N.  &  L.  or  the  S.  A.  L.,  at  the 
time  the  accident  occurred,* — thereby  indicating  that,  unless 
the  services  of  such  conductor  had  been  actually  employed  by 
the  Seaboard  Air  Line,  so  as  to  make  him  no  longer  the 
conductor  of  the  defendant  company,  the  Seaboard  Air  Line 
would  not  be  responsible  for  his  actions;  whereas  it  is  sub- 
mitted that,  even  if  still  in  the  employment  of  the  defendant 
company,  and  paid  by  it,  if  he  was  acting  under  the  orders  of 
the  Seaboard  Air  Line,  the  defendant  company  would  not  be 
responsible  f6r  his  actions. 

**(37)  Because  his  honor  charged  the  jury  as  follows,  to 
wit:     *You    will    ask    yourselves    whether    any     witnesses 

*  *    *     had  any  personal  interest  in  the  event  of  the  trial. 

*  *  *  If  there  is  a  conflict  of  testimony,  you  will  endeavor 
to  reconcile  this  conflict,' — thereby  indicating  that,  as  a 
matter  of  law,  it  was  the  duty  of  the  jury  to  inquire  whether 
any  witness  had  a  personal  interest  in  the  event  of  the 
action,  and  that  it  was  their  duty  to  reconcile  any  conflicts  in 
the  testimony." 

Wm.  H.  Lyles  and  George  Johnstone,  for  appeUant. 
B.  L.  Abney  and  Andrew  Crawford,  for  appellees. 

SHAND,  Special  Judge.  This  was  an  action  by  Alice  E. 
Oliver  and  her  husband,  commenced  in  November,  1896,  to 
recover  damages  for  injuries  alleged  to  have  been  sustained 
by  Mrs.  Oliver  by  reason  of  defendant's  negligence,  at  Clin- 
ton, in  Laurens  county,  on  27th  November,  1895,  between  the 
hours  of  2  and  3  a.  m.  Judgment  Was  demanded  for  $10,000. 
The  alleged  cause  of  action  was  injury  received  by  plaintiff  in 
falling  from  a  car  on  an  excursion  train  by  reason  of  the 
uncoupling  of  such  car  and  the  movement  of  the  other 
portion  of  the  train  just  as  she  was  about  to  move  from 
one  coach  to  another,  under  orders  of  the  conductor, 
at  a  station  where  the  train  was  to  be  turned  over 
to  a  connecting  line  of  road.  A  demurrer  was  made  to 
the  complaint.  It  was  overruled  by  Judge  Ernest  Gary  in 
October,  1898,  and  upon  appeal  this  order  was  affirmed. 
See  55  S.  C.  541,  33  S.  E.  584.  In  the  opinion  of  the  supreme 
court  as  then  delivered  by  Mr.  Justice  Pope  the  complaint  is 
stated  in  full.     The  ground  of  demurrer  being  that  the  com- 
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plaint  did  not  state  a  cause  of  action,  the  court  made  a  state- 
ment of  the  main  elements  thereof,  but  did  not  in  such  state- 
ment repeat  all  the  particulars  set  forth  in  the  complaint,  nor 
intend  that  such  synopsis  should  limit  the  issues  to  the  facts, 
there  mentioned  to  the  exclusion  of  the  other  facts  alleged  in 
the  complaint. 

The  answer  of  the  defendant  was  as  follows : 

"For  a  first  defense:  The  defendant,  by  George  Johnstone 
and  William  H.  Lyles,  its  attorneys,  by  this,  its  amended 
answer  answering  the  complaint  in  the  above-entitled  action:. 

*'(i)  Admits  that  it  is  now  a  corporation  created  by  and 
existing  under  the  laws  of  the  state  of  South  Carolina,  with 
its  principal  place  of  business  and  office  in  the  city  of 
Columbia,  county  and  state  aforesaid;  and  that  as  such  cor- 
poration, it  now  is  the  owner  and  operates  the  railroad  known 
as  the  ^Columbia,  Newberry  &  Laurens  Railroad,*  between 
the  city  of  Columbia,  in  the  county  of  Richland,  in  said  state, 
and  the  town  of  Clinton,  in  Laurens  county,  in  said  state,  and 
that  it  is  a  common  carrier  of  passengers  thereon  for  hire,  and) 
that  at  the  time  stated  in  said  complaint,  to  wit,  on  the  26th 
day  of  November,  1895,  and  for  some  time  before  and  after 
said  date,  it  wa^  a  corporation,  and  owned  a  railroad  extend- 
ing from  the  city  of  Columbia,  in  said  state,  to  Dover  Junc- 
tion, a  station  several  miles  east  of  the  town  of  Clinton,  over 
the  railroad  track  of  the  Georgia,  Carolina  &  Northern  Rail- 
road. This  defendant  denies  each  and  every  allegation  con- 
tained in  the  second  paragraph  of  the  said  complaint  not  herein 
specifically  admitted. 

"(2)  It  denies  knowledge  or  information  sufficient  to  fornii 
a  belief  as  to  the  allegations  contained  in  the  first  paragraph 
of  the  complaint. 

''(3)  It  denies  each  and  every  allegation  contained  in  said 
complaint/ 

**(4)  This  defendant  alleges  that.on  the  26th  day  of  Novem- 
ber, 1895,  and  for  some  time  prior  and  subsequent  thereto,  all 
passenger  trains  operated  over  the  line  of  defendant's  railroad 
from  the  city  of  Columbia  to  Dover  Junction,  referred  to  in 
the  first  paragraph  of  this  answer,  were  hired  from  the- 
Georgia,  Carolina  &  Northern  Railroad  Company,  of  the 
Seaboard  Air  Line  System  of  Railroads,  under  an  agreement 
whereby  the  Seaboard  System  of  Railroads  would  furnish 
the  said  trains  and  engineers,  conductors,  and  other  members 
of  the  crew,  at  their  own  expense,  and  charge  for  the  use 
thereof  so  much  per  mile;  and  that  the  train  upon  which  it 
is  alleged  that  the  plaintiff  was  traveling  at  the  time  of  the 
alleged  injury  was  a  special  excursion  train  run  from  the  city 
of  Columbia,  South  Carolina,  to  the  city  of' Atlanta,  in  the 
state  of  Georgia,  by  the  said  Seaboard  Air  Line  System  of 
Railroads,  upon  a  round-trip  excursion  ticket  at  a  specially  low 
rate  of  fare ;  that  the  said  train^  and  all  other  trains  run  over 
the  line  of  defendant's  road  at  said  time^  aa  sooa  as  they 
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reached  and  passed  Dover  Junction,  the  station  above  referred 
to,  passed  immediately  under  the  control  of  the  officers  of  the 
Seaboard  Air  Line  System  of  Railroads,  and  that  all  move- 
ments of  said  train  and  other  trains  after  so  passing  said 
Dover  Junction  were  under  the  direction  of  the  said  officers  of 
the  Seaboard  Air  Line  System  of  Railroads. 

**Fora  second  defense:  This  defendant  denies  each  and 
every  allegation  of  the  complaint  with  reference  to  the  alleged 
negligence  on  the  part  of  the  servants  and  agents  of  this 
defendant  corporation  in  the  operating  of  the  said  train,  and 
with  reference  to  the  alleged  angry  conversation  or  orders  of 
the  conductor,  train  hands,  and  servants  of  this  defendant  cor- 
poration upon  the  arrival  of  the  said  train  at  Clinton;  and 
denies  that  the  said  train  was  negligently  or  carelessly  divided 
or  coupled  together  again ;  and  alleges  that  upon  the  arrival 
of  said  train  at  Clinton  the  plaintiff,  while  knowing  that  she 
had  reached  the  junction  with  the  Georgia,  Carolina  & 
Northern  Railroad,  where  it  was  necessary  for  her  to  leave 
the  car  in  which  she  had  traveled  from  the  city  of  Columbia, 
carelessly  and  negligently  failed  and  refused  to  leave  the  same 
for  an  unreasonable  length  of  time;  and  that,  if  such  injury 
occurred,  it  occurred  while  the  agents  and  servants  of  this 
defendant  company  were  properly  shifting  the  cars  of  said 
train,  in  accordance  with  the  purpose  and  object  of  this 
defendant  corporation;  and  alleges  that  the  said  injury,  if  any 
occurred,  was  due  solely  to  the  negligence  of  the  plaintiffs 
aforesaid/' 

Upon  the  issues  raised  by  the  complaint  and  answer,  the 
cause  came  on  for  trial  before  his  honor  Judge  Benet  and  a 
jury  at  the  April  term,  1900.  At  the  close  of  plaintiff's  testi- 
mony, a  motion  for  a  nonsuit  was  made  and  refused.  In  his 
charge  to  the  jury,  his  honor  the  circuit  judge  adverted  to  the 
two  former  trials  of  the  cause,  resulting  in  mistrials,  and  urged 
upon  them  the  duty  of  rendering  a  verdict,  if  they  could  reach 
a  conclusion  without  doing  violence  to  their  conscientious 
convictions.  He  then  read  to  the  jury  the  pleadings,  explain- 
ing them,  made  his  general  charge,  and  charged  upon  the 
requests  submitted  to  him.  So  much  of  this  charge  as  is  nec- 
essary to  a  full  understanding  of  the  case  will  be  found  quoted 
in  the  exceptions  and  in  this  opinion.  A  verdict  was  rendered 
in  favor  of  plaintiff  for  $7,000.  A  motion  for  a  new  trial  hav- 
ing been  refused,  defendant  appealed  on  37  exceptions,  which 
should  be  reported. 

As  to  the  first  exception :  The  brief  shows  this  witness  (the 
first  sworn)  did  not  say  that  he  holloed  to  the  engineer  when 
** he  saw  the  accident  about  to  occur,"  but  when  ** the  train 
started  back. "  The  judge  did  not  permit  the  witness  to  say 
what  he  holloed — what  words  he  used, — but  did  allow  him  to 
testify  to  the  fact  of  the  hollering,  and  his  reason  for  so  doing, 
which,  the  witness  said,  was  because  he  felt  the  party  would 
be  killed,   and  that  it  was  ''a  spontaneous  effort  of  mine  to 
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stop — '*  not  completing  his  sentence.  All  this  was  relevant 
to  the  fact  of  the  train  backing  ''without  any  signal,  and  with- 
out any  regard  whatsoever  for  the  lives  of  the  said  plaintiff 
and  her  two  children,"  as  charged  in  the  complaint.  It 
clearly  showed  the  impression  made  at  the  time  upon  the 
mind  of  the  witness  by  what  he  then  saw.  It  was  testimony 
of  an  unpremeditated  and  contemporaneous  substantive  act 
of  the  witness  that  tended  to  throw  light  upon  the  actual  con- 
dition as  seen  by  him.  Whether  the  engineer  heard  it  or  not 
was  immaterial  as  to  the  action  of  the  defendant  down  to  that 
instant  of  time.     This  exception  is  overruled. 

The  second  exception  alleges  error  in  receiving  testimony 
as  to  what  Mrs.  Oliver  did  and  said  when  put  back  upon  the 
train  after  the  accident.  Exclamations  of  pain  and  actions 
indicating  pain  are  part  of  the  res  gestae,  and  may  be  proved 
by  any  by-stand er.  2  Jones,  Ev.  §§  347,  352;  i  Greenl.  Ev. 
8  102;  Williams  v.  Railway  Co.  (Minn.)  37  L.  R.  A.  199,  notes 
(s.  c.  70  N.  W.  860).  In  Enicks  v.  Stansell,  Judge  Withers 
(as  quoted  in  Welch  v.  Brooks,  10  Rich.  Law,  125),  speaking 
of  the  declarations  of  a  negro  slave,  proved  by  witnesses,  as  to 
the  nature,  location,  or  symptoms  of  a  malady  as  exhibited  by 
complaints  in  words  or  by  actions,  says:  "Such  evidence  has 
been  received  in  our  courts  upon  the  ground  that  it  was  the 
drapery  surrounding  the  truth;  that  it  was  part  of  the  res 
gestae;  that  it  was,  of  necessity,  receivable." 

The  third  exception  complains  of  this  question:  **Can  you 
state  positively  whether  or  not  it  was  the  same  conductor,  or 
whether  they  changed  conductors  at  Clinton.?"  The  witness 
had  previously  said,  without  objection,  that,  **As  far  as  I 
recollect,  it  was  the  same  conductor."  Then  followed  the 
question,  to  which  the  objection  was  made  that  it  was  leading. 
In  the  connection  in  which  it  was  asked,  we  do  not  think  the 
question  was  leading. 

The  fourth,  fifth,  and  sixth  exceptions  may  be  considered 
together.  The  defendant  company  had  bound  itself  by  con- 
tract (as  will  be  discussed  later  on)  to  transport  the  plaintiff 
to  Clinton,  and  there  deliver  her  safely,  so  that  she  might 
pursue  her  journey  on  the  Georgia,  Carolina  &  Northern 
road,  of  the  Seaboard  Air  Line  System,  to  Atlanta.  That 
contract  would  be  fulfilled  if  the  coach  in  which  she  had  her 
seat  was  delivered  to  the  connecting  road,  or,  in  case  of  a 
change  of  car  was  contemplated  at  Clinton,  if  defendant  was 
afforded  reasonable  time  and  a  safe  place  for  change  from 
train  to  train.  There  was  testimony  that  the  conductor  had, 
both  before  and  after  reaching  Clinton,  directed  all  of  the 
passengers  to  leave  that  coach  in  which  Mrs.  Oliver  was 
sitting,  and  it  was  an  issue  raised  by  the  complaint  and  answer 
whether  it  was  the  duty  of  the  plaintiff,  under  the  circum- 
stances, to  promptly  act  upon  the  prior  orders  to  vacate. 
The  circuit  judge  ruled  that  it  was  competent,  and  responsive 
to  these  issues,  to  show  the  accommodations  for  alighting,  the 
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condition  as  to  platform,  ground,  lights,  and  possibility  of 
getting  on  another  coach  or  the  connecting  train  of  the  other 
road  on  which  she  was  to  proceed  to  Atlanta.  In  this  we  find 
no  error.  It  is  true  that  no  injury  resulted  to  plaintiff  directly 
from  any  of  these  conditions,  but  their  existence  was  relevant 
to  the  question  before  the  jury  as  to  how  much  time  for  vacat- 
ing that  coach  was  reasonable  under  the  circumstances,  and 
whether  the  parting  of  the  train  (an  alleged  cause  of  the 
injury)  was  negligent  because  carelessly  made  too  soon'  all  of 
which  were  for  the  jury  to  decide. 

The  seventh  exception  complains  that  the  trial  judge  im- 
properly allowed  Mr.  Oliver,  the  husband,  to  testify  as  to  the 
amounts  paid  by  him  for  medical  attention  to  his  wife,  inas- 
much as  such  payment  might  be  a  loss  to  him,  but  not  to  his 
wife,  for  whose  injury  damages  were  demanded  in  this  action. 
The  judge  allowed  this  testimony  as  "tending  to  show  the 
woman's  condition  and  the  medical  attention  shown  her,  not 
on  the  giound  that  the  money  paid  should  be  an  element  in 
making  up  the  amount  of  damages'' ;  and  he  further  ruled  that, 
'*as  a  matter  of  damages,  it  must  not  be  taken  by  the  jury." 
For  the  purposes  indicated,  the  testimony  was  admissible,  for 
it  threw  light  upon  the  extent  of  her  injuries,  just  as  testimony 
as  to  the  length  of  time  she  was  confined  to  her  bed  would  be. 

As  to  the  eighth  exception :  Dr.  Hildebrand,  a  witness  for 
plaintiff,  had  been  examined  de  bene  esse,  and  his  testimony 
was  subsequently  introduced  and  read.  P.  M.  Oliver,  when 
on  the  stand,  was  asked  as  to  Dr.  Hildebrand 's  condition 
** as  to  his  tongue."  Defendant  objected,  stating  no  ground 
of  objection.  The  judge  allowed  the  question,  stating  that  he 
could  not  yet  see  its  relevancy.  The  question  was  answered. 
A  further  question  having  been  asked  and  answered,  upon 
objection  being  again  made  by  defendant,  the  judge  ruled  out 
all  further  testimony  as  to  Dr.  Hildebrand's  condition;  so 
this  exception  is  not  well  taken. 

The  ninth  exception:  The  witness  said,  without  objection, 
that  he  bought  a  ticket  to  Atlanta.  When  next  asked,  **Your 
ticket  went  through.?"  defendant  objected,  claiming  that 
witness  could  say  nothing  about  the  ticket  unless  he  produced 
it.  The  judge  then  inquired  of  the  witness,  **You  bought  a 
ticket  to  Atlanta.?"  and  the  witness  answered,  "Atlanta." 
His  honor  then  ruled  that  the  witness  could  not  say  "what 
was  on  the  ticket."  The  witness  then  said  that  he  went  that 
night  on  the  excursion  to  Atlanta  on  the  ticket  he  purchased 
in  Columbia.     All  this  was  competent. 

Mrs.  Oliver,  in  answer  to  the  question  to  what  extent,  in 
money,  in  her  opinion,  she  had  been  damaged,  was  permitted 
to  testify:  "I  could  not  put  any  money  value  on  my  health. 
$io,ooo  seems  a  very  paltry  sum.  I  do  not  consider  it  enough 
money  to  compensate. ' '  This  is  made  the  ground  of  the  tenth 
exception.  We  think  the  question  was  competent.  See 
Jones  V.  Fuller,  19  S.  C.  70,  45  Am.  Rep.  761;  Gilman  v. 
Railroad  Co.,  53  S.  C.  210,  31  S.  E.  224. 
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Mrs.  Oliver,  on  her  cross-examination  by  defendant,  was 
asked  as  to  the  movements  of  Judge  Jones  (a  fellow  passenger) 
at  the  time  of  the  accident.  She  replied  that  she  did  not 
know,  except  as  she  saw  him  there.  She  was  then  asked  if  she 
had  not  introduced  a  statement  from  him  as  to  his  movements  at 
Clinton  on  that  occasion,  as  part  of  her  testimony  on  a  former 
trial  of  this  case.  .Upon  objection  made  by  plaintiff,  the  judge 
ruled  it  out  as  hearsay ;  and  this  ruling  is  the  basis  of  the 
eleventh  exception.  The  ruling  of  the  judge  is  approved,  and 
the  exception  is  overruled. 

The  testimony  of  Dr.  Roy,  a  witness  for  plaintiff,  was  taken 
de  bene  esse  in  Atlanta,  Ga.,  and  read  at  a  former  trial  of  this 
cause,  which  resulted  in  a  mistrial.  At  this  trial  the  same 
testimony  was  again  offered  by  plaintiff,  when  defendant 
objected,  on  the  ground  that  it  had  been  taken  for  a  former 
trial,  and  could  not  be  used  at  this;  and,  further,  because  it  was 
proven  that  Dr.  Roy  was  beyond  the  jurisdiction  of  this  court. 
The  twelfth  exception  claims  that  this  deposition  was  not 
admissible  for  these  reasons.  As  to  the  last  objection  urged 
in  this  ground  of  appeal,  Mrs.  Oliver  had  previously  testified 
that  Dr.  Roy  was  a  resident  of  Atlanta.  He  also  testified  in 
his  deposition,  and  it  was  so  stated  in  the  return.  It  seems  to 
this  court  that  this  was  sufficient  prima  facie  evidence  of  his 
nonresidence.  Stoddard  v.  Hill,  17  S.  E.  138,  38. S.  C.  385. 
We  also  think  that  the  other  ground  of  objection  was  not  well 
taken.  It  has  been  held  in  this  state  that  testimony  taken  by 
commission  may  be  read  at  a  second  trial  of  the  cause. 
Pulaski  V.  Ward,  2  Rich.  Law,  120.  This  rule  of  practice 
should  not  be  overruled,  and  for  the  same  reasons  a  deposition 
once  taken  may  be  read  at  any  trial  of  that  case.  We  agree 
with  the  circuit  judge  in  so  far  as  he  says  that  "a  deposition 
good  for  a  first  trial  of  a  case  may  be  introduced  by  counsel 
as  they  may  see  fit,  just  as  they  may  put  up  some  witness 
again  as  they  see  fit." 

The  thirteenth  exception  further  complains  of  the  admission 
of  Dr.  Roy's  testimony  because  **the  notice  should  have 
stated  the  reason  for  which  the  testimony  was  taken,'*  and 
because  no  reason  was  given  for  his  nonattendance.  His 
residence  in  Atlanta  was  a  sufficient  reason  for  his  non- 
attendance.  The  notice  under  which  the  testimony  was  taken 
is  not  before  this  court,  but  we  gather  from  the  colloquy  be- 
tween court  and  counsel  that  the  notice  stated  that  the  wit- 
ness lived  outside  of  the  state  of  trial,  but  did  not  specify  that 
fact  as  the  reason  why  the  testimony  was  to  be  taken  de  bene 
esse.  We  agree  with  the  circuit  judge  that  the  fact  stated 
was  a  sufficient  reason. 

We  cannot  sustain  the  fourteenth  exception.  The  medical 
expert  makes  his  diagnosis  of  an  ailment  from  the  symptoms 
discovered  by  his  skill  and  from  other  symptoms  gathered 
from  the  statements  as  to  her  present  condition  made  to  him 
by  the  patient  while  under  examination.     See  authorities  cited 
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under  the  rulings  supra  on  second  exception.  From  these 
symptoms,  thus  discovered,  he  determined  what  **is  the 
matter"  with  his  patient,  and  the  jury  may  have  this  con- 
clusion expressed  to  them  as  the  opinion  of  an  expert  witness. 
There  was  no  error,  therefore,  in  permitting  this  question  to 
be  asked  and  answered  for  the  consideration  of  the  triers  of 
fact. 

To  Dr.  Roy  was  submitted  a  hypothetical  question.  With- 
out the  mention  of  Mrs.  Oliver's  name,  it  supposed  the  case  of 
a  woman  in  the  condition  in  which  Mrs.  Oliver  had  been  be- 
fore the  accident  and  after  it,  according  to  the  testimony  of 
some  of  the  witnesses,  and  inquired,  **What,  in  your  opinion 
as  a.  medical  expert,  would  you  say  was  the  cause  of  the 
injuries.?"  To  this  interrogatory  defendant  objected  upon 
the  ground  that  it  was  a  question  for  the  jury;  citing 
State  V.  Senn,  32  S.  C.  400,  11  S.  E.  292.  The  objection 
was  overruled,  and  the  witness  answered,  **I  should  naturally 
infer  that  the  injuries  were  produced  by  the  iall."  This  rul- 
ing is  oomplained  of  in  the  fifteenth  exception.  We  think 
the  question  objected  to,  submitted  to  medical  expert,  was 
competent,  under  the  rules  laid  down  in  Easier  v.  Railroad 
Co.,  59  S.  C.  318,  37  S.  E.  938. 

The  sixteenth  exception  alleges  error  in  permitting  Dr.  Roy 
to  answer  the  question,  ** State  what  danger,  if  any,  there 
would  be  of  a  miscarriage,"  upon  the  ground  that  no  mis- 
carriage had  been  proven,  and  therefore  the  question  was 
irrelevant.  The  question  of  relevancy  is  largely  left  to  the 
discretion  of  the  trial  judge.  Lynn  v.  Thomson,  17  S.  C. 
134;  State  V.  Green,  48  S.  C.  136,  26  S.  E.  234;  Pearson  v. 
Spartanburg  Co. ,  51  S.  C.  480,  29  S.  E.  193;  Marting  v.  Jen- 
nings, 52  S.  C.  371,  129  S.  E.  807;  Watts  V.  Railroad  Co.,  60 
S.  C.  67,  38  S.  E.  240.  This  physician  had  previously  stated 
that  soon  after  the  accident  hQ  had  found  plaintiff  to  be  two  or 
three  months  advanced  in  pregnancy.  Mrs.  Oliver  had  testi- 
fied that  a  child  was  born  to  her  on  nth  May  after  the  acci- 
dent. The  complaint  alleged  **that,  owing  to  her  delicate 
condition,  she  received  serious  and  severe  nervous  shock, 
causing  her  intense  pain  and  anxiety."  If  there  was  any 
danger  of  miscarriage,  plaintiff  would  perhaps  be  subjected  to 
inconvenience  in  averting  this  danger,  and  this  could  be  con- 
sidered by  the  jury  as  one  of  the  elements  of  the  damage  sus- 
tained by  her  from  the  fall.  We  find  no  error  in  the  ruling  of 
the  circuit  judge. 

The  seventeenth  exception  complains  of  the  same  question 
asked  Dr.  Roy  which  was  propounded  to  Mr.  Oliver,  and 
made  the  ground  of  the  seventh  exception.  But  Dr.  Roy  did 
not  answer  this  interrogatory,  and  therefore  this  exception 
need  not  be  further  considered. 

The  eighteenth  exception  relates  to  a  question  asked  a  wit- 
ness by  plaintiff,  to  which  defendant  interposed  **We  object," 
stating  no  ground  of  objection.     This  exception  is  overruled  on 
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the  authority  of  Youngblood  v.  Railroad   Co.,  6o  S.  C  9,  38 
S.  E.  232,  85  Am.  St.  Rep.  824. 

The  three  succeeding  exceptions  relate  to  the  refusal  of  a 
nonsuit ;  they  state  the  grounds  upon  which  the  motion  was 
made  and  refused.  The  ticket  was  an  excursion  ticket  from 
Columbia  to  Atlanta,  purchased  by  Mrs.  Oliver  in  Columbia 
from  the  agent  of  the  Columbia,  Newberry  &  Laurens  Rail- 
road Company,  with  the  stipulation  that  the  selling  company 
acted  only  as  agent,  and  was  not  responsible  beyond  its  own 
line.  Mrs.  Oliver  signed  her  name  on  the  ticket,  assenting  to 
its  conditions.  The  agent  of  the  defendant  stamped  upon  the 
back  of  the  coupons  attached  to  this  ticket  the  name  of  the 
station  at  which  issued,  to  wit,  Columbia,  S.  C.  These 
coupons  were  as  follows : 

1888.  Columbia,  Newberry  and  Laurens  Railroad. 

Destination  Atlanta,  Ga. ,  and  Return. 
Clinton  to  Station  stamped  on  back. 

C.  S.  &!.£;.    22  A. 

Destination  Atlanta,  Ga.,  and  Return. 

Subject  to  the  above  conditions. 

Void  if  detached. 

Via  C.  N.  &  L.,  G.  C.  &  N. 

Columbia,  Newberry  and  Laurens  Railroad. 

On  account  of  Georgia,  Carolina  and  Northern  Railroad. 

Atlanta  to  Clinton. 
1888.  C.  S.  &  I.  K.     22  A. 

Subject  to  the  above  conditions. 

Void  if  detached. 

Via  C.  N.  &  L.,  G.  C.  &  N. 

Columbia,  Newberry  and  Laurens  Railroad. 

On  account  of  Georgia,  Carolina  and  Northern  Railroad. 

Destination  Atlanta,  Ga.,  and  Return. 

Clinton  to  Atlanta. 

1888.  C.  S.  &  I.  E.     22  A. 

Destination  Atlanta,  Ga.,  and  Return. 

Subject  to  the  above  conditions. 

Void  if  detached. 

Viae.  N.  &L.,  G.  C.  &N. 

Columbia,  Newberry  and  Laurens  Railroad. 

Station  stamped  on  back  to  Clinton. 

1888.  C.  S.  &  I.  E.    22  A. 

Subject  to  the  above  conditions. 

Void  if  detached. 

Via  C.  N.  &  L.,  G.  C.  &  N. 

The  nineteenth  exception  claims  that  testimony  for  plain- 
tiff showed  that  the  Columbia,  Newberry  &  Laurens  road  ran 
from  Columbia  only  to  Dover  Junction,  on  the  Georgia, 
Carolina  &  Northern  road,  two  miles  short  of  Clinton,  and 
that  there  was  no  contract  by  defendant  to  carry  plaintiff  be- 
yond the  terminus  of  its  own  road.  In  refusing  the  motion  of 
nonsuit  the  circuit  judge  said:  **The  complaint  alleges  that 
this  plaintiff  bought  a  first-class  ticket,  purchased  from  the 
C,  N.  &  L.,  to  Atlanta,  by  way  of  Clinton.  There  is  evidence 
that  the  ticket  was  bought,  that  she  traveled  oir  that  road,  and 
when  they  got  near  Clinton,  it  seems  from  the  testimony — 
Dover  Junction,  then  a  section  of  two  miles  of  roadbed,  which 
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at  that  time  was  used  in  common  by  some  arrangement  be- 
tween the  S.  A.  L.  and  the  C,  N.  &  L.  The  evidence  is  that 
the  conductor,  the  crew  who  took  this  plaintiff  from  Columbia, 
were  still  in  charge  of  the  train  after  passing  Dover  Junction. 
They  were  still  in  charge  of  the  train.  The  evidence  of  Mr. 
Hill  is  clear  that  as  an  inspector  he  had  not  finished  his  in- 
spection, and  had  not  turned  it  over  to  the  Seaboard,  which 
was  to  take  it  on  the  next  division.  He  had  not  turned  over 
the  train.  He  had  not  received  the  C,  N.  &  L.  train  yet, 
and  until  his  inspection  was  completed,  and  until  he  had  re- 
ceived the  C,  N.  &  L.  coaches,  the  Seaboard  Air  Line  could 
not  take  them.  So  that  is  for  the  jury  to  say  how  true  it  is. 
How  sufficient  it  i§,  is  a  matter  for  the  jury, — that  the  C,  N. 
&  L.  train  had  left  Columbia,  and  had  not  been  received  by 
the  Seaboard  Air  Line,  although  on  a  piece  of  roadbed 
which  was  used  in  common  by  both.  Now,  it  strikes  me 
merely  as  a  fact,  what  portion  of  road  between  the  place 
called  ^ Dover  Junction,* — was  it  a  station  at  all?  Mr.  Lyles: 
Only  a  junction.  The  evidence  shows  there  was  no  agent 
there.  The  Court:  Was  no  agent,  and  therefore  no  terminus 
of  any  road.  Practically,  the  terminus  of  the  C,  N.  &  L.,  for 
all  practical  purposes,  the  evidence  shows,  was  Clinton. 
Under  what  particular  contract  with  the  Seaboard,  it  matters 
not  at  this  time.  If  there  was  no  special  contract,  there  was 
usage,  custom,  that  the  C,  N.  &  L.  had  the  use  of  that  two 
miles  of  roadbed  to  complete  its  contract  from  Columbia  to 
Clinton.  There  is  no  doubt  that,  if  the  accident  had  occurred 
on  the  other  side  of  Clinton,  the  Seaboard  would  have  been 
the  proper  defendant,  just  as  much  as  if  it  had  taken  place  in  At- 
lanta; but  in  my  mind  there  is  no  doubt  that,  happening  where 
it  did,  under  the  circumstances  under  which  it  happened,  the 
C,  N.  &  L.  is  the  proper  defendant  under  this  evidence,  just 
as  much'as  if  it  had  happened  on  this  side  of  Dover  Junction. 
So  far  as  the  evidence  goes,  we  need  not  look  beyond  Clinton 
to  consider  whether  the  ticket  was  good  to  Atlanta  or  not. 
A  passenger  from  Columbia  to  Clinton  by  the  C,  N.  &  L.  was 
entitled  to  be  taken  by  the  C,  N.  &  L.  from  Columbia  to 
Clinton.  So  far  as  this  evidence  shows,  there  was  one  section 
of  the  ticket  taken  up,  upon  which  section  of  the  ticket  the 
passenger  was  taken  from  Columbia  to  Clinton.  There  is  no 
evidence  that  the  Seaboard  had  anything  to  do  with  that  sec- 
tion of  the  ticket.  It  was  taken  by  theC,  N.  &  L.  conductor, 
and  entitled  the  passenger  to  be  landed  at  Clinton.  There 
is  nothing  to  suggest  that  it  could  be  stopped  at  Dover  Junc- 
tion, the  terminus,  so  called,  of  the  C,  N.  &  L.  The  evi- 
dence, therefore,  should  go  to  the  jury  for  them  to  determine 
whether  the  C,  N.  &  L.  was  responsible  to  take  the  pas- 
sengers to  Clinton  or  to  stop  them  at  Dover.  Whether  the 
liability  of  the  C,  N,  &  L.  stopped  at  Dover  or  went  to 
Clinton,  that  must  go  to  the  jury.  I  cannot  decide  that.** 
The  excursion  ticket  in  this  case,  issued  by  defendant,  and 
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signed  and  accepted  by  plaintiff,  constituted  a  contract  of 
carriage.  Bethea  v.  Railroad  Co. ,  26  S.  C.  97,  i  S.  E.  372 ; 
Samuels  v.  Railroad  Co.,  35  S.  C.  501,  14  S.  E.  943, 
28  Am.  St.  Rep.  883.  The  defendant,  by  this  contract, 
limited  its  liability  to  its  own  line,  and  contracted  for  passage 
from  Clinton  to  Atlanta,  and  back^  from  Atlanta  to  Clinton, 
only  as  agent  for  and  **on  account  of  G.,  C.  &  N.  Railroad." 
But  it  contracted  in  its  own  name  and  on  its  own  account  for 
carriage  from  Columbia  to  Clinton,  and  back  from  Clinton  to 
Columbia.  The  same  train,  same  conductor,  same  engineer, 
same  coupon,  that  took  the  passengers  from  Columbia  to 
Dover  Junction  went  on  without  interruption  from  Dover 
Junction  to  Clinton.  The  ticket  and  coupons  issued  to  plain- 
tiff by  defendant  gave  to  the  plaintiff  no  right  to  ride  upon  a 
train  of  the  Georgia,  Carolina  &  Northern  road  from  Dover 
Junction  to  Clinton.  There  was  in  this  case  a  connecting 
road,  but  the  ticket  informed  the  holder  that  the  change  to 
connecting  road  was  to  be  made  at  Clinton,  and  the  conductor 
so  notified  the  passengers.  There  was  also  testimony  by  wit- 
nesses for  plaintiff  that  the  railroad  from  Dover  to  Clinton 
was  owned  by  the  Georgia,  Carolina  &  Northern  road,  and 
used  by  trains  of  that  road  between  Munroe  and  Atlanta,  but 
that  this  two  miles  of  road  was  also  used  by  the  defendant's 
trains  between  Clinton  and  Columbia,  with  an  agent  and 
ticket  office  at  Clinton  and  none  at  Dover  Junction ;  and  that 
through  trains  from  Columbia  to  Atlanta  were  turned  over  by 
the  Columbia.  Newberry  &  Laurens  road  to  the  Georgia, 
Carolina  &  Northern  road  at  Clinton,  after  inspection  and 
accepted  by  the  agent  of  the  latter  road.  The  circuit  judge, 
therefore,  properly  refused  the  nonsuit  upon  the  ground  com- 
plained of  in  the  nineteenth  exception.  Kyle  v.  Railroad 
Co.,  10  Rich.  Law,  382,  70  Am. 'Dec.  231;  Piedmont  Mfg.  Co. 
V.  Columbia  &  G.  R.  Co.,  19  S.  C.  369;  Railroad  Co.  v.  Pratt, 
22  Wall.  131,  22  L.  Ed.  827;  Railway  Co.  v.  McCarthy,  96  U.  S. 
266,  24  L.  Ed.  693.  And,  as  the  ticket  was  a  contract  by 
defendant  to  deliver  plaintiff  safely  to  the  connecting  line  at 
Clinton,  the  thirty-first  and  thirty-second  exceptions  are  also 
overruled. 

Upon  the  other  two  grounds  relied  on  in  the  motion  for 
nonsuit  the  circuit  judge  ruled  as  follows:  **As  for  the  other 
two  grounds,  1  think,  from  the  very  phraselogy  of  them,  they 
must  be  overruled,  as  well  as  the  first,  because  that  depends 
whether  ample  time  was  given  by  the  notice  of  the  conductor 
to  the  passengers.  That  is  a  question  for  the  jury.  ^  The 
court  cannot  take  judicial  notice  as  to  whether  the  time  was 
ample  or  not.  This  is  not  a  question  for  judicial  notice  in 
this  state.  I  have  an  idea,  Mr.  Abney,  that  in  some  states 
they  have  railroad  laws  in  reference  to  this.  Mr.  Abney:  We 
have  a  statute  of  our  own  requiring  a  sufficient  length  of 
time  of  stoppage  to  take  on  passengers.  The  Court:  But 
not  as  to  the  number  of  moments.?     Mr.  Abney:     No,  sir.     In 
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the  case  of  Dozier  v.  Railroad,  you  will  find  that  the  court 
decides  that  is  a  question  for  the  jury.  The  Court:  The 
court  cannot  take  judicial  notice  unless  it  is  fixed  by  statute, 
and  it  is  a  question  entirely  for  the  jury.  Now,  if  ample  time 
was  given  by  the  conductor, — ample  notice,  I  should  say, — 
and  sufficient  notice  as  to  the  time  given  to  the  passengers  by 
the  conductor  to  apprise  them  that  when  he  stopped  at  Clin- 
ton he  was  going  to  cut  this  certain  coach  loose  from  the 
others,  so  as  to  put  them  on  their  guard,  then  there  might  be 
some  force  in  the  argument,  but  the  jury  must  say  whether 
ample  notice  was  given ;  whether  insufficient  instruction  was 
given,  and  what  instruction  was  given;  whether  they  were 
instructed  to  go  out  on  the  ground,  in  the  weeds,  or  some 
other  hotter  place  (referring  to  the  evidence,  of  course, 
entirely,  gentlemen),  or  whether  they  were  to  go  into  any 
other  car,  because  this  coach  was  to  go  back  to  Columbia.  I 
cannot  say  that  the  conductor  gave  sufficient  notice.  That  is 
for  the  jury  to  say.  I  cannot  say  what  notice  he  gave.  It  is 
sufficient  to  say  that,  if  there  is  evidence  that  some  notice  was 
given,  it  is  for  the  jury  to  say  whether  sufficient  notice  was 
given  as  to  the  intention,  and  whether  it  was  that  they  were 
to  stay  in  the  car,  or  go  into  the  other  car,  or  to  go  out  in  the 
road.  There  is  no  doubt  about  the  law  requiring  railroads  to 
provide  convenient  and  safe  landing  accommodations  when 
they  require  passengers  to  get  out.  That  is  a  matter  for  the 
jury  to  say, — as  to  whether  the  relation  of  passenger  and 
common  carrier  has  ceased  after  the  action  of  the  passengers. 
I  do  not  recollect  distinctly  any  evidence  as  to  whether  Mrs. 
Oliver  defied  the  orders  of  conductor,  and  kept  her  seat.  It 
seems  to  me  she  was  trying  to  obey  his  orders,  and,  when 
leaving  the  car,  was  injured.  It  seems  to  me  the  motion  for 
a  nonsuit  should  be  overruled  on  all  grounds  submitted,  and 
that  the  case  should  go  to  the  jury,  and  it  is  so  ordered." 
The  jury  were  not  present  in  court  when  the  judge  announced 
the  above  rulings  of  the  court  on  the  motion  for  nonsuit.  The 
twentieth  and  twenty-first  exceptions  complain  of  this  ruling. 
They  will  be  considered  together.  Clinton  being  the  point  at 
which  defendant  was  to  safely  deliver  plaintiff  to  the  connect- 
ing road,  the  direction  to  change  cars  at  this  point  was  not 
prevented  by  the  terms  of  this  contract  of  through  carriage ; 
and  it  was  the  duty  of  the  passenger  to  obey  this  proper 
direction  from  the  conductor.  But  it  was  the  duty  of  defend- 
ant to  ailord  plaintiff  a  reasonable  time,  under  all  the  circum- 
stances, to  make  the  ordered  change.  See  5  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  p.  577,  and  Keller  v.  Railroad  Co.,  27 
Minn.  181,  6  N.  W.  486.  When  the  plaintiff  closed  in  chief, 
there  was  testimony  tending  to  show  that  three  orders  had 
been  given  to  the  passengers  to  change  cars, — one  before 
reaching  Clinton,  one  after  reaching  Clinton,  and  the  last  a 
little  later  on.  One  witness  testified  that  it  was  **some  little 
while**  after  reaching  Clinton;  another  said  the  conductor 
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gave  the  orders  a  minute  or  so  after  the  train  stopped ;  and 
still  another  said  it  was-  only  a  minute  or  so  between  the 
second  and  third  orders.  It  was  in  the  nighttime.  There 
was  testimony  that  it  was  dark,  a  lack  of  lights  at  the  station, 
the  coach  and  its  steps  crowded,  and  the  other  coaches  full, 
no  platform  on  the  ground,  and  a  ditch  near  the  track;  that 
when  the  last  order  of  the  conductor  was  given,  Mrs.  Oliver 
(who  had  moved  to  a  seat  near  the  door)  got  up  to  go  into 
the  next  coach,  and  reached  the  platform,  which  was  full, 
people  standing  also  on  the  steps,  and  that  she  then  fell  be- 
tween the  cars  as  the  train  was  parted.  It  was  certainly  the 
duty  of  the  defendant  to  affofd  plaintiff  a  reasonable  time  to 
get  out  of  the  coach  in  which  she  was.  What  was  a  reason- 
able time  depended  upon  the  circumstances,  and  was  a  ques- 
tion to  be  passed  upon  by  the  jury,  and  not  by  the  judge. 
**A  railroad  company  is  in  duty  bound  to  stop  its  train  at  the 
station  to  which  it  has  agreed  to  carry  a  passenger,  and  give 
reasonable  time  and  opportunity  for  a  safe  landing.  It  is  also 
a  breach  of  the  carrier's  duty  to  expressly  or  impliedly  invite 
a  passenger  to  alight  from  a  moving  train.'*  Cooper  v.  Rail- 
way Co.,  56  S.  C.  93,  34  S.  E.  16.  What  time,  in  any  case, 
is  reasonable,  is  for  the  jury,  where  there  is  any  disagreement 
in  the  testimony  as  to  the  surrounding  conditions.  Wiggins 
v.  Burkham,  10  Wall.  129,  19  L.  Ed.  884.  After  a  train  has 
stopped  a  reasonable  time,  particularly  at  a  terminus,  it  may 
be  assumed  that  all  passengers  intending  to  alight  or  change 
cars  have  already  done  so;  but  the  trial  judge  should  not 
grant  a  nonsuit  on  such  an  assumption,  especially  where  the 
conductor,  the  master  of  the  train,  permits  a  parting  of  the 
cars  immediately  after  giving  orders  to  several  passengers  to 
promptly  vacate  the  coach  from  which  the  train  is  uncoupled 
and  moved.  The  judge  properly  held  that  these  were  matters 
to  be  passed  upon  by  the  jury. 

For  the  same  reason,  the  twenty-ninth  exception  is  over- 
ruled. All  of  the  matters  referred  to  the  jury  in  the  sentence 
of  the  charge  which  is  made  the  basis  of  this  exception  were 
matters  to  be  considered  by  the  jury  in  determining  how  much 
time  to  vacate  was  reasonable  in  this  case. 

The  twenty-second  exception  in  the  printed  **case' '  is  marked 
"Ruled  out."  It  is  based  upon  a  mistake,  as  shown  by  the 
record. 

Counsel  for  appellant,  in  their  argument,  complain  that 
the  judge  erred  in  charging  upon  an  issue  of  contributory 
negligence,  when  no  such  issue  was  raised  by  the  answer; 
and,  further,  that  the  definition  given  by  him  of  the  doctrine 
of  contributory  negligence  was  erroneous.  In  support  of  their 
right  to  make  these  objections  they  refer  to  their  twenty-third, 
twenty-seventh,  and  twenty-eighth  exceptions.  There  are 
certainly  no  others  that  make  any  reference  to  the  matter  of 
contributory  negligence,  and  those  just  mentioned  do  not 
cover  the  grounds  contended  for  in  argument.  They  will  now 
be  considered. 
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The  twenty-third  exception  quotes  the  charge  where  the 
judge  states  the  defendant's  second  defense  and  comments 
upon  it,  and  then  the  exception  bases  upon  this  charge  a 
simple  allegation  of  error,  to  wit:  **Thereby  indicating  that 
the  burden  was  upon  the  defendant  of  proving  what  the  plain- 
tiff had  alleged  in  her  own  complaint, — that  she  remained  in 
the  car  after  orders  had  been  given  for  her  to  leave  the  same. ' ' 
The  complaint  admits  three  successive  orders  by  the  con- 
ductor to  the  passengers  to  leave  the  car,  and  alleges  a  reason 
for  failure  by  plaintiff  to  heed  the  first  two  orders,  and  nar- 
rates the  accident  that  befell  her  while  attempting  to  comply 
with  the  last.  The  answer  alleges  that  she  **  carelessly  and 
negligently  failed  and  refused  to  leave  the  same  for  an  unrea- 
sonable length  of  time,  and  that,  if  such  injury  occurred,  it 
occurred  while  the  agents  and  servants  of  this  defendant  were 
properly  shifting  the  cars  of  said  train  in  accordance  with  the 
purpose  and  object  of  this  defendant  corporation,  and  alleges 
that  said  injury,  if  any  occurred,  was  due  solely  to  the  negli- 
gence of  the  plaintiff  aforesaid."  The  judge  treated  this 
defense  as  alleging  plaintiff's  carelessness  or  negligence  to  be 
the  proximate  cause  of  the  injury  as  a  plea  of  contributory  neg- 
ligence, which  must  be  established  by  the  preponderance  of 
evidence.  But  he  certainly  did  not  impose  upon  defendant 
the  burden  of  proving  what  ** plaintiff  had  alleged  in  her  own 
complaint, — that  she  remained  in  the  car  after  orders  had 
been  given  for  her  to  leave  the  same. '  *  The  burden  thrown 
upon  defendant  by  the  charge  was  to  prove  careless  and 
negligent  failure  on  the  part  of  plaintiff  to  leave  the  car  for 
an  unreasonable  length  of  time;  but  as  to  this  there  was  no 
exception,  and  the  correctness  of  this  instruction  is,  therefore, 
not  properly  before  this  court. 

The  twenty-seventh  quotes  a  part  of  a  sentence,  and  im- 
putes to  that  quotation  the  error  of  putting  upon  plaintiff  the 
burden  of  proving  only  negligence  by  the  defendant,  relieving 
plaintiff  of  the  burden  of  showing  that  such  negligence  was 
the  proximate  cause  of  the  injury,  and  putting  upon  defend- 
ant the  burden  of  proving  that  such  negligence  was  not  the 
proximate  cause.  An  answer  to  this  may  be  found  in  the 
quotation  from  the  charge  contained  in  the  next  succeeding 
exception  and  in  other  parts  of  the  charge.  But  the  whole 
charge  upon  the  question  of  contributory  negligence  will  be 
quoted  in  full.  It  was  as  follows:  *'I  charge  you  also,  gentle- 
men, that  when  a  defendant,  as  in  this  case,  in  its  answer, 
sets  up  an  affirmative  defense,  such  as  contributory  negli- 
gence, it  takes  upon  itself  the  burden  of  proof,  and  you  are  to 
require  at  the  hands  of  the  railroad  in  this  case  evidence  to 
satisfy  you  that  the  railroad  was  not  the  proximate  cause  in 
its  negligence ;  that  the  railway  was  not  to  blame,  but  that 
Mrs.  Oliver,  or  Mrs.  Oliver  and  her  husband,  were  to  blame; 
and  the  same  measure  of  proof  would  be  exacted  of  the 
defendants,  namely,   proof  to  your  satisfaction   by  the  pre- 
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ponderance  of  the  evidence,  the  greater  weight  of  the  testi- 
mony. By  setting  up  such  a  plea,  a  defendant,  as  it  were, 
agrees  that  plaintiff's  allegation  may  be  true;  but  says,  even 
if  it  be  true  to  a  certain  extent,  even  though  she  may  have 
been  injured,  it  is  not  their  fault;  it  is  her  own  fault;  and, 
being  her  own  fault,  she  cannot  recover.  That,  in  brief,  is 
what  is  meant  by  contributory  negligence.  In  such  a  case 
there  may  be  evidence  that  the  defendant  itself  was  to  some 
extent  negligent;  but  if  defendant's  negligence,  supposing  such 
to  have  existed,  was  not  the  primary — the  proximate — cause, 
the  immediate  cause  of  the  injury,  but  the  plaintiff's  own 
negligence  was  the  proximate  cause,  then,  even  in  that  case, 
although  defendant  may  have  been  negligent,  the  plaintiff 
cannot  recover  damages.  It  is  conceivable  that  both  sides 
may  have  been  careless,  but  the  burden  of  proof  is  upon  the 
plaintiff  to  satisfy  the  jury  that  the  carelessness  of  the  defend- 
ant was  the  proximate  and  immediate  cause  of  the  injury; 
and  it  is  just  as  incumbent  upon  the  defendant  to  satisfy  the 
jury  that  it  was  the  carelessness  and  negligence  of  the  plain- 
tiff that  was  the  proximate  and  immediate  cause  of  the  injury. " 
Again:  "I  have  explained  to  you  already  that  the  burden  of 
proof  is  upon  the  plaintiff  to  make  out  her  case  by  the  pre- 
ponderance of  the  evidence.  It  is  also  upon  the  defendant  by 
the  preponderance  of  the  evidence  to  make  out  the  affirma- 
tive defense  of  contributory  negligence."  Again,  after  recess 
for  dinner:  **If  you  find  for  the  defendant,  the  railway  com- 
pany,— which  means  if  you  come  to  the  conclusion  that  the 
plaintiff  or  the  plaintiffs  have  not  made  out  their  case 
by  the  preponderance  of  the  evidence, — or  if  you  come  to 
the  conclusion  that  the  defendant  railroad  company  has  made 
out  its  case  to  your  satisfaction  by  the  preponderance  of  the 
evidence  as  to  contributory  negligence,  then  you  will  say, 
*We  find  for  the  defendant.'"  At  the  conclusion  of  the 
charge  the  following  occurred:  **Mr.  Lyles:  After  the 
charge  your  honor  has  given,  I  hate  to  call  attention  to  one 
point,  but  I  think  there  may  be  a  misunderstanding  on  the 
part  of  the  jury  as  to  that, — that  is,  instructing  them  as  to  the 
defendant  making  out  its  case  on  the  preponderance  of  evi- 
dence. That  is, — inasmuch  as  there  are  two  defenses  pleaded, 
one  of  which  is  a  denial  of  the  plaintiff's  complaint, — of 
course,  we  understand  your  honor  to  mean  that  the  jury  need 
not  consider  the  defendant's  defense  at  all,  unless  they  first 
reach  the  conclusion  that  plaintiffs  have  overcome  our  denial 
by  the  preponderance  of  the  evidence.  In  other  words,  we 
are  entitled  to  both  defenses.  We  are  entitled  to  stand  on  our 
denial  at  first."  *^Mr.  Crawford:  Inasmuch  as  attention  has 
been  directed  by  counsel  on  the  other  side  to  the  particular 
feature  of  the  case,  we  request  that  the  jury  be  asked  in  that 
connection  to  consider  the  testimony  of  Mr.  Hasell  Gibbes, 
one  of  their  own  witnesses."  **The  court  must  cpnsider  the 
testimony  of  all  the  witnesses.     I  can  state  to  you,  gentle- 
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men  of  the  jury,  that  the  answer  of  the  defendant  railroad 
company  not  only  denies  the  allegations  of  the  plaintiffs*  com-? 
plaint,  and  therefore  puts  the  plaintiffs  to  prove  all  their 
allegations — all  the  material  allegations — by  the  preponderr 
ance  of  the  evidence,  but  it  also  sets  up  an  affirmative  defense, 
contributory  negligence.  As  to  the  first,— the  allegations  of 
the  plaintiffs'  complaint, — the  burden  of  proof  is  upon  the 
plaintiffs.  If  the  plaintiffs  have  established  their  allegations 
bv  the  preponderance  of  the  evidence,  they  would  be  entitled 
to  a  verdict,  unless  the  defendant  has  established  its  defense 
of  contributory  negligence  by  a  preponderance  of  evidence. 
Mr.  Lyles:  That  is  the  idea.  The  Court:  As  you  understand 
it,  gentlemen,  the  effect  of  the  pleadings  in  the  answer  is  that 
they  put  the  burden  of  the  proof  upon  the  plaintiffs  as  to  the 
allegations  of  the  plaintiffs'  complaint,  but  they  put  the 
burden  of  the  proof  upon  the  defendant  as  to  contributory 
negligence.*'  It  is  manifest,  therefore,  that  Judge  Benet  did 
not  instruct  the  jury  that,  if  any  negligence  was  chargeable 
to  defendant  by  the  preponderance  of  the  evidence  in  favor  of 
plaintiff,  the  burden  was  upon  the  defendant  to  satisfy  the 
jury  that  such  **  negligence  was  not  the  proximate  cause  of 
the  injury." 

The  twenty-eighth  exception  quotes  the  concluding  sentence 
of  our  first  quotation,  supra.  **It  is  conceivable,"  etc.,  im? 
putes  to  it  error  of  requiring  defendant,  if  both  sides  were 
negligent,  to  prove  plaintiff's  negligence  as  fully  as  plaintiff 
was  called  upon  to  prove  defendant's  negligence.  It  seems  to 
us  the  charge  fully  informed  the  jury  that  the  primary  burden 
of  proof  was  upon  plaintiff  to  prove  her  case,  and  that  was 
that  her  injury  was  due  to  the  negligence  of  defendant; 
and,  failing  so  to  do,  there  was  no  necessity  for  defendant  to 
prove  anything.  If,  however,  the  plaintiff  did  so  prove  her 
case,  then  in  like  manner  the  burden  of  proving  contributory 
negligence  was  upon  defendant;  and  this  is  the  law. 
Kaminitsky  v.  Railroad  Co.,  25  S.  C.  59;  Railroad  Co.  v. 
Horst,  93  U.  S.  :298.  23  L.  Ed.  898.  But  the  matter  was  put 
beyond  dispute  by  what  was  charged  in  reply  to  Mr.  Lyles' 
suggestion.     This  exception  is  overruled. 

We  cannot  find  in  any  of  these  last  three  exceptions  any 
suggestion  of  error  in  the  definition  of  contributory  negli- 
gence, except  so  far  as  we  have  considered  the  errors  alleged. 
Nor  can  we  find  in  them  any  imputation  of  error  to  the  judge 
in  treating  contributory  negligence  as  an  issue  in  the  case.  If 
such  error  was  committed,  appellant  cannot  complain  on 
appeal,  as  counsel  did  not  call  the  presiding  judge's  attention 
to  such  error  (Bryce  v.  Cayce,  62  S.  C.  563,  40  S.  E.  948), 
and  it  was  harmless  to  defendant  (Sims  v.  Railway  Co.,  59  S. 
C.  246,  37  S.  E.  836). 

The  charge  of  the  judge  as  to  damages  was  as  follows:  **I 
think,  gentlemen,  that  you  have  some  idea  as  to  what  are 
the  main  points  of  dispute  between  the  C,  N.  &  L.  R.  R.  on 
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the  one  hand,  as  defendant,  and  the  plaintiff  Mrs.  Alice  E. 
Oliver,  on  the  other.  She  seeks  at  your  hands  a  verdict  for 
both  actual  and  punitive  damages.  By  actual  damages  is 
meant  in  law  such  damages  as  the  testimony  will  justify  the 
jury  in  awarding  to  recompense  the  plaintiff  for  loss  of  time 
or  money, — incurred  expenses,  for  bodily  injuries,  for  mental 
pain  and  suffering,  for  being  rendered  less  able  to  attend  to 
the  ordinary  duties  of  life,  for  the  permanency  of  the  injuries, 
small  hope  of  recovery,  and  the  like;  and  a  jury  is  justified  in 
taking  into  consideration  evidence  of  all  such  matters  in 
awarding  a  verdict  for  actual  damages,  a  sum  of  money  to  pay 
back  to  the  plaintiff,  in  a  measure,  the  loss  which  she  has 
sustained.  The  second  kind  of  damages,  called  *  punitive 
damages,*  are  sometimes  spoken  of  as 'vindictive  damages' 
and  *  exemplary  damages.*  Indeed,  they  aie  sometimes  re- 
ferred to  as  'smart  money*  and  *  blood  money. '  They  are  called 
'punitive  damages*  because  of  the  theory  that  such  damages 
will  act  as  a  sort  of  punishment  of  the  defendant  for  such 
wrongdoing;  not  only  as  a  punishment  for  past  wrongdoing, 
but  to  deter  the  defendant  and  others  in  similar  business  from 
repeating  such  wrongdoing  in  the  future.  Such  damages  are 
allowed  in  law,  and  they  operate  almost  like  fines  imposed  in 
the  criminal  court.  They  are  allowed  not  so  much  to  com- 
pensate the  plaintiff  or  to  enrich  the  plaintiff,  but  for  the  pub- 
lic good,  to  punish  the  defendant.  Therefore,  they  are  called 
'punitive  damages.*  Hence,  also,  they  are  spoken  of  as 
'exemplary  damages,*  that  they  may  act  as  a  warning,  not 
only  to  the  defendant,  but  to  others  occupied  in  the  same 
business,  by  thus  making  an  example  of  the  defendant,  for  the 
benefit  of  others.  They  are  sometimes  called  also, 
'vindictive  damages,*  as  giving  expression  to  the  sentiment  of 
just  indignation  which  certain  forms  of  wrongdoing  are  bound 
to  excite  in  the  breast  of  right-thinking  men.  I  have  said  also 
they  are  called,  but  less  happily, 'smart  money,*  or 'blood 
money.*  You  will  bear  in  mind  the  fact  that,  while  such 
damages  are  allowed  in  cases  where  only  ordinary  negligence 
is  proved  as  a  cause  of  the  injury,  before  a  jury  can  be  justified 
in  assessing  punitive  damages  there  must  be  clear  proof  by 
preponderance  of  the  evidence  of  gross  negligence,  wanton, 
willful,  reckless  negligence,  as  shows  an  utter  disregard  of  the 
rights  of  others,  of  the  lives  of  persons  or  property.  It  is  im- 
portant, therefore,  gentlemen,  that  it  should  be  made  plain  to 
you  what  is  meant  by  negligence,  whether  ordinary  or  gross 
and  wanton  negligence,  because  you  ought  to  decide  from  the 
testimony  whether  the  plaintiff  in  this  case  has  proved  to  you 
whether  the  defendant  was  guilty  of  actual  negligence,  and  also 
of  wanton  negligence  or  gross  negligence,  or  of  either  and 
both.  If  you  come  to  the  conclusion  that  the  plaintiff  has 
proved  that  the  defendant  was  guilty  of  ordinary  negligence, 
and  that  negligence  was  the  cause  of  the  injury,  then  it  would 
justify  a  finding  of  actual  damages,  an  amount  of  money  suffi- 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas.  N  S        735 

Oliver  v,  Columbia,  N.  &  L.  R.  Co 

cient  to  recompense  the  plaintiff,  and  no  more;  but  if  you 
come  to  the  conclusion  that  the  plaintiff  has  proved  to  your 
satisfaction  that  the  defendant  was  guilty  of  gross,  wanton, 
or  willful  negligence,  such  as  shows  a  thorough  disregard  of 
the  rights  of  the  plaintiff  in  this  case,  you  will  be  allowed  to 
find  not  only  actual  damages,  but,  in  addition  thereto,  an 
amount  sufficient,  in  your  opinion,  to  punish  the  defendant ; 
of  course,  not  exceeding  the  amount  claimed,  $io,ooo.  All 
that  the  court  can  do  in  that  matter  is  to  explain  what  is 
meant  by  negligence,  and  define  actual  and  ordinary  negli-* 
gence  and  gross  and  willful  negligence.  But  you,  as  a  jury, 
must  decide  the  facts.  You  alone  can  decide  whether  the 
defendant  was  guilty  of  negligence  at  all,  and,  if  so,  whether  it 
was  ordinary  negligence — want  of  care — or  willful  and  wanton 
negligence.  It  is  a  mixed  question  of  law  and  fact.  The 
court  will  endeavor  to  define  the  law,  and  the  jury  must 
decide  from  the  testimony  whether  negligence  has  been 
proven.  Of  course,  the  word  'negligence'  simply  means  a 
want  of  care;  'ordinary  negligence'  means  want  of  ordinary 
care.  What  is  the  measure  of  care  which  should  be  observed 
by  a  person  or  corporation  under  given  circumstances.?  As 
to  that,  gentlemen,  there  is  no  hard  or  fast  rule  that  can 
supply  you  with  a  definite  measure  to  apply  like  a  yardstick, 
or  a  bushel  measure,  to  ascertain  whether  the  defendant  in  a 
particular  case  has  been  guilty  of  such  negligence.  The 
measure  of  care  must  be  decided  by  the  jury  in  accordance 
with  the  evidence  in  the  particular  case.  All  that  the  court 
can  say  is  that  the  amount  of  care  which  should  be  exercised 
by  the  defendant  in  a  given  case  is  just  such  an  amount  of 
care  as  common  sense  and  reason  would  lead  us  to  expect 
should  have  been  exercised  under  the  circumstances  by  a  per- 
son of  ordinary  intelligence  and  prudence.  That  definition 
(if  it  can  be  called  a  definition)  shows  that  the  measure  of 
care  will  vary  in  varying  cases  because  of  the  varying  circum- 
stances. Hence  a  jury  in  each  particular  case  must  decide 
for  itself  what  amount  of  care  should  have  been  exercised 
under  the  circumstances.  This  negligence  may  be  shown  by 
what  was  done  by  a  defendant,  but  may  also  be  shown  by  evi- 
dence of  what  was  not  done  which  ought  to  have  been  done 
by  defendant.  Negligence,  shown  by  acts  that  have  been 
done,  may  be  defined  in  this  way;  doing  that  which  a  man  of 
ordinary  prudence  and  intelligence  would  or  should  not  have 
done  under  the  circumstances.  Negligence  by  omission — by 
leaving  undone  what  ought  to  have  been  done — may  be  defined 
thus:  failing  to  do  what  a  man  of  ordinary  prudence  and 
intelligence  would  or  should  have  done  under  the  circum- 
stances. Thus  far,  gentlemen,  for  ordinary  negligence.  If 
one  is  injured  because  of  such  lack  of  care,  then  he  has  his 
cause  of  action  for  damages  against  the  person  or  corporation 
thus  negligent;  but  only  in  such  case  for  actual  damages, — 
damages  that  may  recompense  for  loss  or  injury.     But  where 
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a  plaintiff  seeks  damages  for  gross  or  wanton  negligence,  then 
the  jury  must  look  in  the  testimony  for  more  than  proof  of 
ordinary  negligence ;  must  look  for  proof  of  more  than   ordi- 
nary want  of  care.     It  implies  willfulness,  recklessness,  rash- 
ness, utter  disregard  of  the   rights   of  others, — it  may  be  of 
their    lives  or  persons  or  their  liberty  or    their  property. 
Thus  gross  negligence  also  may  be  shown  by  acts  of  commis- 
sion as  well  as  acts  of  omission:    (i)By  willfully  or  wantonly 
doing  something  which  shows  utter  disregard.     (2)  It   also 
may  be  shown  by  evidence  of  the  recklessly  omitting  to   do 
something,  the  failure  to  do  which  shows  such  gross  or  utter 
disregard.     Such    negligence, — gross,     wanton,    willful, — in 
case  of  injury,  will  give  the  person  injured  a  cause   of  action, 
not  only  for    actual  damages,   but  for    punitive  damages; 
indeed,  might  give  him  his  right  of  action  for  punitive  dam- 
ages without  a  claim  for  actual  damages.     This  last  form  of 
negligence,    as  well  as  first,    is  alleged    in   the  complaint. 
Therefore,  gentlemen,  if  in  this  case  it  is  established  to  your 
satisfaction,  by  the  preponderance  of  the  evidence,  then  your 
verdict  would  be  a  sum  of  money  representing  not  only  actual 
injury  sustained,  or  compensation  for  this  injury,  but  also  an 
additional  amount,  as  I   have  said   before,   to   punish   the 
defendant,  to  make  an  example,  so  as  to   keep  the  defendant 
and  others  in  the  same   kind  of  business  from  such  wrong- 
doing,   if  such   be   proven."     Portions    of  this  charge   are 
quoted  in  the  twenty-fourth   and  twenty-fifth  exceptions,  to 
which  the  error  is  imputed  of  ** thereby  indicating  that  it  was 
competent  for  the  jury  in  a  civil  action  between  individuals  to 
visit  punishment  upon  the  defendant  for  the   public  good." 
In  the  case  of  Duckett  v.  Pool,  34  S.  C.  324,  13  S.  E.   542,  Mr. 
Justice  Mclver  thought  the  weight  of  argument  sustained  the 
view  of  Mr.  Greenleaf, — that  in  no  case  should   damages  be 
awarded  against  a  defendant   in   a  civil  action  by  way  of 
punishment.     But  he  says  that  a  long  line  of  cases  have  held 
otherwise,    and  that  in  proper  cases  exemplary  damages  may 
be  allowed  "by   way   of  punishment  to  the  defendant  as  a 
means  of  deterring    him   and  others  from    committing  like 
wrongful  and  wanton  acts  (Johnson  v.  Hannahan,  3  Strob. 
432),  where  the  idea  of  punishment  of  the  defendant  is  plainly 
recognized  as  one  of  the  elements  entering  into  the  assess- 
ment of  damages.'*     Many  other  cases  are  there  cited  to  show 
that  these  damages  are  to  be  inflicted  as  punishment,  and  to 
prevent  such  acts  in  future.     And  see,  too,  Watts  v.  Railroad 
Co.,  60  S.  C  73,  38  S.  E.  240.     In  this  last  case  this  court 
said:     ** Exemplary  or  punitive  damages  go   to   the   plaintiff, 
not  as  a  fine  or  penalty  for  a  public  wrong,  but  in  vindication 
of  a  private  right  which  has  been  willfully   invaded;  and,  in- 
deed, it  may  be  said  that  such   damages   in   a   measure  com- 
pensate or  satisfy  for  the  willfulness  with  which  the  private 
right  was   invaded,  but,  in  addition  thereto,    operating  as  a 
deterring  punishment  to  a  wrongdoer  and  as  a  warning  to 
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others."  While,  therefore,  exemplary  damages  are  not 
awarded  **as  a  fine  or  penalty  for  a  public  wrong,"  they  are 
awarded  as  a  "punishment"  to  the  wrongdoer  for  the  willful 
invasion  of  a  private  right,  ** and  as  a  warning  to  others." 
And  this,  as  Judge  Benet  charged,  is  **for  public  good," — an 
example, — "for  the  benefit  of  others."  These  two  exceptions 
are  overruled. . 

The  twenty-sixth  exception  imputes  two  errors  to  the  por- 
tion of  the  charge  quoted,  the  first  being  that  the  jury  were 
instructed  "that  an  action  for  such  [punitive]  damages 
might  be  maintained  by  plaintiff  who  had  established  no 
claim  for  actual  damages  and  had  received  no  actual  injury." 
It  is  certainly  true  that  no  one  has  a  cause  of  action  against  a 
railroad  company  for  negligence  unless  such  negligence 
injured  him.  But  the  jury  were  not  instructed  in  this  case  as 
claimed  in  this  allegation  of  error.  The  judge  charged: 
"Such  negligence, — gross,  wanton,  willful, — in  case  of  injury, 
will  give  the  person  injured  a  cause  of  action  not  only  for  actual 
damages,  but  for  punitive  damages ;  indeed,  might  give  him 
[i.  e.,  the  person  injured]  his  right  of  action  for  punitive 
damages  without  a  claim  for  actual  damages."  The  judge 
was,  in  this  last  sentence,  speaking  of  the  character  of  the 
damages  which  the  plaintiff,  if  injured,  might  claim  as  a 
recovery,  but  he  made  it  very  plain  that  there  could  be  no 
recovery  if  the  plaintiff  had  sustained  no  injury.  And  again, 
he  further  charged  on  defendant's  request :  "That  this  action 
is  based  upon  an  allegation  of  negligence  on  the  part  of  the 
defendant  company,  and  the  plaintiff  can  recover  only  upon 
proof  by  a  preponderance  of  the  evidence  of  some  act  of  neg- 
ligence of  the  character  alleged  in  the  complaint  which  caused 
the  injury."  And  that  was  the  injury  to  plaintiff,  alleged  in 
the  complaint. 

The  second  alleged  error  complained  of  in  this  twenty-sixth 
exception  is  that  this  part  of  the  charge  indicated  to  the  jury 
"that,  if  such  negligence  was  established  to  the  satisfaction 
of  the  jury  by  the  preponderance  of  the  evidence,  it  would  be 
their  duty  to  give  a  sum  of  money  representing  not  only  dam- 
ages for  actual  injury  sustained,  but  also  an  additional  amount 
to  punish  the  defendant. "  This  alleged  error  has  been  dis- 
posed of  in  the  consideration  of  the  twenty-fourth  and  twenty- 
fifth  exceptions,  except  so  far  as  it  involves,  under  the  words 
"such  negligence,"  as  appellant  in  argument  contends,  an 
erroneous  statement  of  what  is  necessary  to  constitute  that 
degree  of  negligence  which  would  justify  exemplary  damages. 
The  charge,  after  speaking  of  ordinary  negligence,  proceeded: 
"But  where  a  plaintiff  seeks  damages  for  gross  or  wanton 
negligence,  then  the  jury  must  look  in  the  testimony  for  more 
than  proof  of  want  of  ordinary  care.  It  implies  willfulness, 
recklessness,  rashness,  utter  disregard  of  the  right  of  others, 
it  may  be  of  their  lives,  or  their  persons,  or  their  liberty,  or 
their  property.     Thus  gross  negligence  also  may  be  shown  by 
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acts  of  commission  as  well  as  acts  of  omission:  (i)  By  will« 
fully  or  wantonly  doing  something  which  shows  such  utter 
disregard.  (2)  It  may  also  be  shown  by  evidence  of  the  reck- 
lessly omitting  to  do  something,  the  failure  to  do  which 
shows  such  gross  or  utter  disregard.  Such  negligence, — 
gross,  wanton,  willful, — in  case  of  injury,  will  give  the  per- 
son injured  a  cause  of  action  not  only  for  actual  damages,  but 
for  punitive  damages. ' '  This  charge  is  very  far  from  stating 
that  gross  negligence  alone  will  entitle  plaintiff  to  exemplary 
damages,  which  would  have  been  error,  under  the  case  of 
Watts  V.  Railroad  Co.,  60  S.  C.  73,  38  S.  E.  240.  On  the 
contrary,  the  jury  were  clearly  instructed  that  the  jury  must 
find  evidence  of  **  willfulness,  recklessness,  rashness,  utter 
disregard  of  the  rights  of  others."  It  was  **such  negligence** 
on  the  part  of  the  defendant  that  entitled  plaintiff  to  punitive 
damages.  And  in  this  instruction  there  was  no  error  of  which 
appellant  can  complain.  Appleby  v.  Railroad  Co.,  60  S.  C. 
56,  57,  38  S.  E.  237;  Brasington  v.  Railroad  Co.,  62  S.  C. 
331,  40  S.  E.  665.     The  twenty-sixth  exception   is  overruled. 

We  find  no  error  in  the  portion  of  the  charge  complained  of 
in  the  thirtieth  exception.  We  think  that  section  1687  of  the 
Revised  Statutes  of  1893  does  apply  to  excursion  trains,  so  far 
as  it  requires  that  trains  stopping  at  a  station  "to  receive  and 
let  off  passengers'*  shall  stop  "for  a  sufficient  time*'  for  that 
purpose. 

Exception  33  cannot  be  sustained.  The  qualification  made 
by  the  judge  to  defendant's  request  was  proper,  inasmuch  as 
there  was  testimony  to  the  effect  that  the  uncoupling  followed 
quickly  the  conductor's  last  order  to  vacate  at  the  time  of  his 
notification  to  them  that  the  coach  was  going  to  be  side- 
tracked. It  was  for  the  jury  to  say  whether  that  was  suffi- 
cient warning. 

Exceptions  34,  35,  and  36  may  be  considered  together. 
Where  two  connecting  railroad  companies  unite  in  running  an 
•excursion  train,  and  the  initial  company  uses  two  miles  of 
the  track  of  the  terminal  company  before  surrendering  the  con- 
trol of  the  train  to  the  terminal  company,  the  conductor  being 
an  employee  of  the  initial  company,  though  moving  his  train 
for  said  two  miles  under  orders  of  the  owner  of  that  track,  the 
initial  company  is  liable  for  negligence  resulting  in  injury  to 
a  passenger,  until  the  passenger  is  safely  turned  over  to  the 
terminal  company  at  the  point  where  the  train  is  surrendered 
by  the  one  and  accepted  by  the  other.  These  exceptions  are 
overruled. 

We  find  no  error  in  submitting  it  to  the  jury  to  inquire 
whether  any  witness  had  a  personal  interest  in  the  event  of 
the  trial,  or  in  instructing  them  to  endeavor  to  reconcile  con- 
flicts in  the  testimony,  if  any  such  conflict  was  found  to  exist. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 

R.  W.  SHAND  and  LEROY  F.  YOUMANS  sat  in  this  case 
n  place  of  POPE  and  JONES,  JJ.,  disqualified. 
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{Circuit  Court  of  Appeals ^  Ninth  Circuity  February  24^  1903.) 

[121  Fed.  Rep.  476.] 

Master  and  Servant — Railroads — Collisions — Injuries  to  Brakeman. 

Plaintiff,  who  was  h^ad  brakeman  on  a  train  known  as  "162  Bast," 
was  injured  by  a  head-end  collision  with  another  train  known  as  *'159 
West.*'  Train  162  East  was  started  under  an  order  which  made  no 
reference  to  train  159  West,  and  no  effort  was  made  by  defendant's  train 
dispatcher  to  inform  the  operatives  of  train  162  Bast  of  the  other  train 
until  some  time  after  the  train  had  left  B.,  and  until  after  the  lapse  of 
time  within  which  train  162  Bast  should  have  been  expected  to  pass  the 
only  station  at  which  it  could  have  received  such  information,  when  the 
dispatcher  called  the  operator,  who  erroneously  reported  that  the  train 
had  not  yet  arrived,  he  having^  been  asleep  when  the  train  passed.  The 
dispatcher  then  issued  orders  which  resulted  in  the  collision  :  held,  that 
whether  the  train  dispatcher  was  guilty  of  neg^ligence  in  failing  to 
timely  send  notice  to  train  162  Bast  where  to  meet  and  pass  159  West 
was  for  the  jury. 

Same — Complaint—  Negligence. 

A  complaint  charging  that  defendant  sent  plaintiff,  as  brakeman  on 
one  of  its  trains,  along  a  single  track,  and  negligently  omitted  to  give 
plaintiff,  or  any  of  the  crew  operating  with  him,  notice  that  it  was  at 
the  same  time  sending  another  train  in  the  opposite  direction  on  the 
same  track,  which  must  necessarily  meet  in  a  very  short  time,  without 
making  any  provision  for  either  train  to  take  a  siding,  contained  a 
sufficient  averment  of  negligence. 

Same — Instructions. 

In  an  action  for  injuries  to  a  brakeman,  an  instruction  that  it  was  de- 
fendant's duty  to  all  operatives  to  prevent  passing  trains  from  colliding, 
and  to  exercise  ordinary  and  reasonable  care  to  cause  to  be  notified  the 
operatives  on  one  train  of  the  approach  of  a  train  in  the  opposite  direc- 
tion, and  to  give  such  orders  as  will  insure  the  safe  passage  of  the  one 
by  the  other  was  not  error. 

Same— Train  Dispatcher— Representative  of  Railroad  Company.* 

A  railroad  train  dispatcher  issuing  orders  for  the  movement  of  trains 
in  the  name  of  the  superintendent  represents  the  railroad  company, 
which  is  liable  for  such  dispatcher's  negligence. 

Same— Railroad  Rules— Due  Care. 

The  rules  of  a  railroad  directing  the  action  of  the  train  dispatcher  are 
prima  facie  evidence  of  what  is  due  care  on  his  part,  and  a  violation 
thereof  is  prima  facie  evidence  of  negligence. 

Same — Appeal — Right  to  Allege  Error. 

Where  a  railroad  collision  in  which  plaintiff,  a  brakeman,  was  injured, 
was  caused  by  a  train  dispatcher's  negligence  in  failing  to  obtain 
seasonable  information  of  the  movement  of  a  train  and  in  issuing  a 
train  order  on  erroneous  information  received  from  a  local  telegraph 
operator  that  a  train,  which  had  passed  his  station  while  he  was  asleep, 
had  not  passed,  defendant  was  not  entitled  to  complain  of  an  instruction 
that  the  local  telegraph  operator  was  a  fellow  servant  of  plaintiff,  and, 
if  the  accident  happened  solely  through  his  negligence,  defendant 
would  not  be  liable. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Montana. 

Wm.  Wallace,  Jr.,  for  plaintiff  in  error. 
T.  J.  Walsh,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

*See  notes  at  end  of  case. 
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ROSS,  Circuit  Judge.  The  collision  which  gave  rise  to 
this  action  for  damages  occurred  on  the  Rocky  Mountain 
Division  of  the  Northern  Pacific  Railroad,  about  li  miles  east 
of  Hellgate  station,  between  a  train  known  as  **  162  East," 
consisting  of  39  cars  loaded  with  freight,  and  one  known  as 
** 1 59  West,*'  consisting  of  a  car  of  horses  and  a  caboose. 
Both  trains  were  extras,  and  were,  therefore,  operated  not 
according  to  the  regularly  prescribed  schedule,  but  under 
special  orders  of  the  train  dispatcher,  acting  for  and  in  the 
name  of  the  superintendent  of  the  road.  Missoula,  Mont, 
was  the  division  headquarters,  at  which  was  located  the  chief 
dispatcher  for  the  division,  although  it  seems  that  for  con- 
venience in  train  dispatching  the  division  was  divided  into 
different  dispatching  districts;  that  part  of  the  main  line  be- 
tween Helena  Missoula  being  called  the  ** First  District,'* 
that  part  west  of  Missoula  the  ** Second  District,"  and  the 
branch  leaving  the  main  line  at  Garrison  and  running  to 
Silver  Bow  and  Butte,  Montana,  being  called  the  *^  Montana 
Union  Branch.**  In  the  early  part  of  the  night  of  December 
24,  1899,  train  162  East,  on  which  the  plaintiff  below  (defend- 
ant in  error  here)  was  head  brakeman,  was  at  Missoula,  east- 
bound,  and  train  159  West  was  at  Silver  Bow,  west-bound. 
162  East  was,  therefore,  the  superior,  and  159  West  the 
inferior,  train.  Eastward  of  Missoula,  to  and  including 
Garrison,  the  stations,  sidings,  and  distances  'are  as  follows: 
Bonner,  7.4  miles  east  of  Missoula;  Bonita,  18.  i  miles  east  of 
Bonner;  Carlan,  7.6  miles  east  on  Bonita;  Bearmouth,  7.8 
miles  east  of  Carlan;  Hellgate,  5.3  miles  east  of  Bearmouth; 
Drummond,  6.9  miles  east  of  Hellgate;  Garrison,  20.9  miles 
east  of  Drummond.  Silver  Bow  is  on  the  branch  line  44.4 
miles  from  Garrison.  At  the  time  in  question  the  only  night 
telegraph  offices  between  Missoula  and  Garrison  were  at 
Bonita  and  Drummond,  and  there  were  none  on  the  branch 
line  between  Garrison  and  Silver  Bow. 

The  evidence  shows  without  conflict  that  train  162  East 
was  started  from  Missoula  under  **Train  Order  No.  91,'*  to 
**run  extra  Missoula  to  Helena,  and  meet  2nd  No.  53  and  extra 
153  West  at  Missoula,  and  meet  extra  155  West  at  Bonner.'  * 
That  order  was  made  '^complete" — that  is  to  say,  it  had  been 
correctly  repeated  by  the  local  operator  to  the  dispatcher,  and 
by  him  signed  and  entered  of  record,  at  9:38  p.  m. — and 
about  10:40  p.  m.  of  December  24th  train  162  East  left 
Missoula,  east-bound.  Order  No.  91  was  the  only  order  the 
conductor  or  engineer  or  any  other  of  the  crew  of  train  162 
East  received  prior  to  the  collision.  It  made  no  mention,  as 
will  have  been  seen,  of  train  159  West.  Shortly  after  train 
162  East  left  Missoula,  to  wit,  at  11:21  p.  m.  of  December 
24th,  the  train  dispatcher  at  that  place  sent  **  Order  No.  98** 
to  the  conductor  and  engineer  of  train  159  West  at  Silver 
Bow  to  run  159  West  extra  from  Silver  Bow  to  Garrison. 
Shortly  after  i  a.  m.  of  the  25th  of  December,  and  just  before 
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train  159  West  arrived  at  Garrison,  the  dispatcher  called  the 
local  operator  at  Bonita,  and  asked  him  about  train  162  East. 
The  response  was,  **Not  here  yet."  At  1:05  a.  m.  of  Decem- 
ber 25th,  train  1 59  West  arrived  at  Garrison,  and  at  1:10  a. 
m,  the  local  operator  there  reported  to  the  dispatcher  at 
Missoula  that  it  would  be  ready  in  10  minutes  to  start  west. 
About  1:10  a.m.  the  dispatcher  again  called  the  local  operator 
at  Bonita,  and  asked  if  there  was  any  sign  of  162  East,  to 
which  inquiry  he  replied,  ** No  sign."  Thereupon,  and  at 
1:19  a.  m.,  the  dispatcher  sent  to  Bonita  **Train  Order  No. 
3"  to  162  East  to  meet  159  West  at  Carlan.  This  order  was 
also  given,  at  1:20  a.  m.,  to  train.  159  West  at  Garrison. 
Shortly  after  train  159  West  left  Garrison,  the  dispatcher  in- 
structed the  operator  at  Drummond  to  put  out  the  **red 
signal,"  so  that  he  could  reach  the  train  in  the  event  he 
wished  to  change  the  place  of  its  meeting  with  train  162  East. 
On  receiving  notice  of  the  arrival  of  1 59  West  at  Drummond 
about  1 :57  a.  m.,  the  dispatcher  called  the  operator  at  Bonita 
again,  asking  for  train  162  East,  the  latter  replying,  **Not 
here  yet. ' '  The  dispatcher  then  asked  if  he  was  sure  they 
had  not  gone  by,  and  the  local  operator  replied,  **Yes."  The 
dispatcher  asked,  "Yes  what.^"  and  the  operator  replied, 
*'Yes,  I  am  certain  that  162  East  has  not  passed."  There- 
upon the  dispatcher  issued  **Train  Order  No.  4,"  to  the  effect 
that  train  162  East  and  train  159  West  should  meet  at  Bonita 
instead  of  Carlan,  which  latter  order  became  complete  to 
train  162  East  at  Bonita  at  2  a.  m.,  and  to  train  159  West  at 
Drummond  at  2:02  a.  m.  of  December  25th.  Neither  order 
No.  3  nor  order  No.  4  was  ever  delivered  to  train  162  East, 
the  evidence  being  that  prior  to  the  issuance  of  either  of  those 
orders  train  162  East  had  passed  Bonita  station.  Having 
passed  extra  155  West  at  Bonner,  as  directed  in  the  order  under 
which  it  was  running,  train  162  East  reached  Bonita,  about 
12:35  a.  m.  of  December  25th,  found  the  white  signal  out, 
indicating  its  right  to  continue  its  journey,  and,  after  stop- 
ping at  the  water  tank  at  that  station  for  about  15  minutes, 
proceeded  eastward  without  ?iny  knowledge  on  the  part  of 
its  conductor,  engineer,  or  any  other  member  of  its  crew  that 
train  159  West  was  coming  westward  on  the  same  track,  until 
the  collision  occurred.  Such  is  the  undisputed  evidence  in 
the  case. 

The  evidence  further  shows  without  conflict  that  the  local 
operator  at  Bonita  was  asleep  when  train  162  East  passed 
that  station,  which  accounts  for  his  answers  to  the  two 
inquiries  made  of  him  by  the  dispatcher  concerning  that  train. 
But  according  to  the  evidence  the  dispatcher  did  not  even 
attempt  to  notify  train  162  East  of  the  fact  that  train  159 
West  was  traveling  westward,  nor  did  he  make  any  inquiry 
concerning  train  162  East  until  after  the  latter  had  not  only 
actually  passed,  but  until  after  the  lapse  of  time  within  which 
it  should  have  been  expected  to  pass,  the  only  station  at 
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which  it  could,  by  any  possibility,  have  received  such  in- 
formation, namely,  Bonita;  for,  as  has  been  seen,  train  order 
No.  3,  sent  by  the  dispatcher  from  Missoula,  was  not  sent  to 
the  operator  at  Bonita  until  i  :i9  a.  m.,  *  nor  was  any  inquiry 
made  of  him  until  after  i  a.  m.  of  the  2Sth,  prior  to  both  of 
which  times  train  162  East  had  passed  Bonita,  having  arrived 
there  at  12:35  a.  m.  and  left  at  12:50  a.  m.  of  the 
25th.  Of  course,  if  the  operator  at  Bonita  had  been 
awake,  as  he  should  have  been,  and  had  informed  the 
dispatcher,  in  answer  to  his  inquiries  concerning  train 
162  East,  that  it  had  already  passed  Bonita,  the  dis- 
patcher^might  have  held  train  159  West  atDrummond,  or  per- 
haps have  put  it  on  some  other  siding,  and  thus  have  avoided 
the  collision.  But  even  if,  giving  his  untrue  answers  to  the 
dispatcher's  inquiries,  the  operator  at  Bonita  could  properly 
be  regarded  as  a  fellow  servant  of  the  crew  of  train  162  East, 
that  would  not  relieve  the  defendant  company  of  the  charge 
of  negligence  committed  by  its  representative,  the  train  dis- 
patcher, in  failing  to  send  timely  notice  where  to  meet  train 
159  West.  He  knew  that  train  162  East  was  at  Bonner  about 
11:35  or  11:40  p.  m.  of  the  24th,  for  train  155  West  passed  it 
there,  and  reported  that  fact  to  him  on  its  arrival  at  Missoula 
at  12:10  a;  m.  of  the  25th.  The  distance  from  Bonner  to 
Bonita  is  but  18.  i  miles,  and  the  chief  dispatcher  himself 
testified  that,  according  to  his  figures,  train  162  East  must 
have  left  Bonner  about  11:35  or  11:40  p.m.,  and  that 
according  to  his  experience  it  would  take  it  about  i  hour  and 
15  minutes  to  run  to  Bonita,  although  freight  trains  of  that 
class,  said  the  witness,  "have  made  the  run  in  much  less  than 
that  time — an  hour  or  less.**  The  plaintiff's  testimony  is  to 
the  effect  that  the  average  running  time  of  such  trains  be- 
tween those  stations  is  i  hour  and  5  minutes,  and  that  on  the 
occasion  in  question  it  was  about  i  hour.  There  was  no  error 
in  permitting  the  usual  running  time  between  Bonner  and 
Bonita  to  be  shown,  for  it  bore  directly  upon  the  question  of 
what  was  timely  notice  by  the  dispatcher  to  train  162  East 
where  to  meet  train  1 59  West.  Taking  the  running  time  as  i 
hour  and  1 5  minutes,  and  the  time  of  departure  of  train  162 
East  from  Bonner  as  11 :35  or  11 :4op.  m.  of  the  24th,  it  should 
have  been  expected  to  reach  Bonita  at  12:50  or  12:55  si.  m.  of 
the  25th.  That  station,  it  is  well  to  repeat,  was  the  only 
station  at  which  it  was  possible  for  the  dispatcher  to  notify 
train  162  East  that  it  must  necessarily  meet  train  159  West 
going  in  the  opposite  direction.  Yet  it  was  after  i  a.  m.  of 
the  25th  before  the  dispatcher  made  any  effort  to  get  into 
communication  with  train  162  East. 

In  respect  to  these  matters  there  is,  as  has  been  said,  no 
conflict  in  the  evidence.  The  court  below  was  not  only 
justified  in  submitting  the  question  of  negligence  to  the  jury, 
but  we  are  of  opinion  that  the  evidence  is  amply  sufficient  to 
sustain  the  verdict  against  the  defendant  company  on  the 
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ground  of  the  negligence  of  the  company's  representative, 
the  train  dispatcher.  Moreover,  because  we  held,  in  Oregon 
Short  Line  &  U.  N.  Ry.  Co.  v.  Frost,  2i  C.  C.  A.  i86,  74  Fed. 
965,  as  have  other  courts,  that  a  local  operator,  in  delivering 
orders  from  the  train  dispatcher  to  the  trainmen,  is  a  fellow 
servant  of  the  latter,  it  by  no  means  follows  that  in  answering 
the  inquiries  of  the  train  dispatcher,  upon  which  he  may  or 
may  not  issue  orders,  the  local  operator  is  to  be  regarded  as 
a  fellow  servant  of  the  trainmen.  That  question,  however, 
we  find  unnecessary  to  decide  in  this  case,  for  the  reason 
already  suggested. 

It  will  be  observed  that  every  order  issued  to  either  of  the 
trains  in  question  was  issued  by  the  dispatcher  in  the  Missoula 
office,  so  that  the  circumstance  urged  by  counsel  for  plaintiff 
in  error  that  the  Rocky  Mountain  Division  was  divided  into 
different  dispatching  districts  is  without  significance.  So  far 
as  these  particular  trains  are  concerned,  at  least,  their  move- 
ments were  directed  efatirely  by  the  dispatcher  at  Missoula. 

In  the  view  we  take  of  the  case,  it  is  unnecessary  to  con- 
sider the  ruling  of  the  trial  court  in  excluding  the  letter  of 
the  local  operator  at  Bonita,  written  the  day  after  the  collision, 
confessing  that  he  was  asleep  when  train  162  East  passed  his 
station,  and  endeavoring  to  explain  his  action  in  running 
away  immediately  after  hearing  of  the  accident. 

The  objection  that  the  complaint  does  not  charge  the 
defendant  company  with  any  negligence  is  without  merit.  It 
charges  that  the  defendant  sent  the  plaintiff,  as  brakeman  on 
one  of  its  trains,  along  its  single  track,  and  negligently 
omitted  to  give  the  plaintiff,  or  any  of  the  crew  operating 
with  him,  notice  that  it  was  at  the  same  time  sending  another 
train  in  the  opposite  direction  on  the  same  track,  which  trains 
must  necessarily  meet  within  a  very  short  time,  and  without 
making  any  provision  for  either  train  to  take  a  siding.  That 
is  a  sufficient  averment  of  negligence. 

It  is  contended  on  behalf  of  the  plaintiff  in  error  that  the 
trial  court  erred  in  instructing  the  jury  that  it  was  the  duty  of 
the  defendant  company  "to  give  such  orders  as  will  insure  the 
safe  passage  of  the  one  [train]  by  the  other.*'  The  court, 
after  stating  that  the  plaintiff  alleged,  in  effect,  that  the 
defendant  company  negligently  omitted  to  inform  him,  or 
any  of  the  operatives  on  his  train,  that  the  other  train  was 
approaching,  and  that  the"  collision  occurred  by  reason  of  the 
negligence  of  the  defendant  in  that  regard,  instructed  the  jury 
as  follows : 

**It  is  the  duty  of  the  defendant  company  to  all  operatives 
upon  its  road  to  take  all  reasonable  care  and  precaution  to 
prevent  opposing  trains  on  its  line  of  railway  from  colliding, 
and  to  exercise  ordinary  and  reasonable  care  to  notify,  or 
cause  to  be  notified,  the  operatives  upon  one  train  of  the 
approach  of  a  train  in  the  opposite  direction,  and  to  give  such 
orders  as  will  insure  the  safe  passage  of  the  one  by  the  other. 
With  regard  to  the  movement  of  trains,  the  train  dispatcher 
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stands  in  the  place  of  the  defendant.  His  orders  are  issued 
in  the  name  of  the  superintendent,  representing  the  defend- 
ant, and  for  any  negligence  on  the  part  of  the  train  dispatcher 
the  defendant  is  liable.  If,  accordingly,  you  find  from  the 
evidence  that  the  failure  of  the  operatives  on  train  162  East 
to  receive  notice  of  the  approach  of  1 59  West  was  due  wholly 
or  in  part  to  any  negligence  on  the  part  of  the  train  dis- 
patcher, then  the  defendant  company  was  negligent,  and  your 
verdict  should  be  for  the  plaintiff.  It  is  not  necessary,  in 
order  that  the  plaintiff  may  recover,  that  the  negligence  of 
the  train  dispatcher  should  be  the  sole  cause  of  the  collision ; 
if  his  negligence  contributed  to — that  is  to  say,  had  a  share 
in  producing — the  injury,  the  company  was  liable,  even 
though  the  negligence  of  the  telegraph  operator  at  Bonita 
also  contributed  to  the  collision. 

**It  was  the  duty  of  the  defendant  railway  company,  when 
it  put  the  two  trains  in  motion  in  opposing  directions  on  the 
same  track,  if  it  did  so,  to  make  suitiible  provision  and  to 
exercise  ordinary  and  reasonable  care  for  their  safe  manage- 
ment, guarding  against  danger  of  accidents.  This  was  a  posi- 
tive duty  upon  the  part  of  defendant,  which  it  owed  to  its 
employees ;  and  if  this  duty  was  delegated  to  any  particular 
agent,  such  as  a  train  dispatcher,  and  such  agent  was  negli- 
gent in  the  performance  of  that  duty,  his  negligence  in  that 
respect  is  the  negligence  of  the  defendant. 

**It  was  the  duty  of  the  defendant  company  to  regulate  the 
time  and  manner  of  running  its  trains  so  as  to  avoid  collisions, 
and  to  exercise  reasonable  care  to  enable  all  its  servants  engaged 
in  operating  any  particular  train  upon  its  line  of  railway,  and 
who  would  be  imperiled  by  a  collision,  to  know  when  a  train 
might  be  expected,  which  would  be  likely  to  collide  with  the 
other  train.  As  to  what  is  ordinary  and  reasonable  care 
depends  upon  the  circumstances  and  upon  the  danger  to  be 
apprehended.  The  greater  the  danger  to  be  apprehended, 
the  greater  should  be  the  care  exercised. 

"In  considering  the  question  as  to  what  is  due  care  on  the 
part  of  the  train  dispatcher,  you  are  advised  that  the  rules  of 
the  defendant  company,  so  far  as  they  purport  to  direct  the 
action  of  the  train  dispatcher,  are  prima  facie  evidence  of 
what  is  due  care  on  his  part ;  and  a  violation  of  these  rules 
by  the  train  dispatcher  would  be  prima  facie  evidence  of  neg- 
ligence on  his  part.  The  position  of  train  dispatcher  of  a 
railway  company  is  one  calling  for  the  exercise  of  a  high 
degree  of  care  and  caution.  *  *  *  One  [who]  enters  in 
the  service  of  another  and  engages  in  a  particular  employment 
is  presumed  to  do  so  with  a  knowledge  of  and  a  taking  of  the 
risks  of  its  ordinary  hazards  and  dangers,  in  which  the  negli- 
gence or  carelessness  of  a  fellow  servant  or  fellow  servants  is 
included. 

**The  duty  alleged  as  owing  by  defendant  to  plaintiff  in 
paragraph  4  of  the  complaint  was  to  advise  the  servants 
operating  any  particular  train  as  to  where  it  would  be  met 
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or  overtaken  by  any  other  train ;  and,  second,  to  give  train 
crews  orders  where  they  should  await  other  trains  to  pass 
them.  The  law  does  not  demand  that  the  railway  company 
shall  see  to  it,  under  all  circumstances,  that  such  directions 
actually  reach  the  train  crew. 

**The  standard  system  of  train  movements,  as  in  force  upon 
the  Northern  Pacific  Railway,  is  a  reasonably  safe  system  for 
the  movements  of  trains,  and  in  this  respect,  as  to  the  adop- 
tion of  the  system,  the  defendant  has  complied  with  its  duty. 
Under  this  system  the  dispatcher  gains  his  information  of  the 
whereabouts  and  of  the  arrival  and  departure  of  trains  from 
the  local  teleg^^aph  operator.  The  local  telegraph  operator  is 
a  fellow  servant  of  the  plaintiS,  and,  if  an  accident  happens 
solely  through  the  carelessness  or  fault  of  the  local  operator, 
the  defendant  would  not  be  responsible  to  the  plaintiff  in 
damages  therefor.  If  the  collision  in  the  present  instance  was 
due  solely  to  the  local  operator  Laird's  failure  to  report  the 
passage  of  extra  162  East  to  the  dispatcher,  then  the  defend- 
ant is  entitled  to  a  verdict  in  this  action.'* 

Whether  the  instruction  last  quoted  concerning  the  local 
telegraph  operator  was  entirely  correct,  in  view  of  the  facts  of 
this  case,  we  need  not  decide,  for  the  reason  already  stated; 
but  certainly  the  plaintiff  in  error  has  no  cause  to  complain  of 
it.  The  other  instructions  above  quoted  embody,  we  think, 
a  full  and  correct  statement  of  the  law  applicable  to  the  evi- 
dence in  the  case.  There  was  no  error  in  refusing  the  instruc- 
tions requested  by  the  plaintiff  in  error,  nor  do  we  find  any 
error  prejudicial  to  the  rights  of  the  plaintiff  in  error  in  any  of 
the  rulings  of  the  court  below. 

The  judgment  is  affirmed. 

NOTBS. 

TRAIN  DISPATOHBBS  AND  TELEGRAPH  OPERATORS, 
WHETHER  FELLOW^  SERVANTS  OF  OTHER  RAIL- 
ROAD EMPLOYEES. 
I.  General  Rule. 
U.  Train  Dispatchers  Not  Fellow  Servants. 

1.  Of  Engineers. 

2.  Of  Firemen. 

3.  Of  Other  Employees. 

4.  Of  Track  Repairers. 

5.  Of  Trainmen. 

III.  Train  Dispatchers  as  Fellow  Servants. 

1.  Of  Brakemen. 

2.  Of  Engineers. 

3.  Of  Firemen. 

IV.  Telegraph  Operators  Held  to  Be  Fellow  Servants. 

1.  Of  Engineers. 

2.  Of  Firemen. 

3.  Of  Trainmen. 

V.  Teleij^raph  Operators  Held  Not  to  Be  Fellow  Servants. 

1.  Of  Brakemen. 

2.  Of  Condactors. 

3.  Of  Engineers. 

4.  Of  Firemen. 

5.  Of  Section  Hands. 

6.  Of  Trainmen. 
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I.  GENERAL  RULE. 

Althoug'h  the  decisions  upon  the  question  as  to  whether  train  dis- 
patchers and  telegraph  operators  are  fellow  servants  of  other  railroad 
employees  do  not  appear  to  be  always  reconcilable,  it  may  be  stated  as 
a  general  rule,  prevailing  in  nearly  all  jurisdictions  where  the  common 
law  is  in  force ,  that  a  train  dispatcher  or  telegraph  operator,  having 
control  of  the  movement  of  trains,  is,  in  exercising  such  authority,  a 
vice  principal,  representing  the  railroad  company,  for  whose  negli- 
gence, when  causing  injury  to  a  trainman  or  other  employee,  the  rail- 
road company  is  liable. 

United  5/a/^5.— Baltimore,  etc.,  R.  Co.  v.  Camp,  65  Fed.  952,  31  U.  8. 
App.  213,  13  C.  C.  A.  233;  Gravelle  v.  Railroad  Co.,  10  Fed.  711; 
Chicago,  M.  &  St.  P.  R.  Co.  v,  Ross,  112  U.  S.  377,  28  L.  Ed.  787,  5 
Sup.  Ct.  184;  Clyde  v.  Richmond,  etc.,  R.  Co.,  69  Fed.  673;  Crew  v. 
St.  Louis,  etc.,  R.  Co.,  20  Fed.  87;  Gilmore  v.  Railroad  Co. ,  18  Fed. 
866 ;  Railway  Co.  v.  Frost,  44  U.  S.  App.  606,  21  C.  C.  A.  186,  74  Fed. 
965. 

Arkansas. --J^im^  Rock,  etc.,  R.  Co.  v,  Barry,  58  Ark.  198,  23  S.  W. 
1097. 

California, — McKinne  v.  Railroad  Co.  (Cal.),  21  Am.  &  Eng.  R. 
Cas.  539. 

Connecticut. — Darrigan  v.  New  York,  etc.,  R.  Co.,  52  Conn.  285,  52 
Am.  Rep.  590,  23  Am.  &  Eng.  R.  Cas.  438,  24  Am.  L.  Reg.  453. 

/<t/aAt?.— Palmer  v,  Utah,  etc.,  R.  Co.,  2  Idaho  290, 13  Pac.  425. 

Illinois. — Chicago,  B.  &  Q.  R.  Co.  v.  Young,  26  111.  App.  115 ;  Chicago, 
B.  &  Q.  R.  Co.  V.  McLallen,  84  111.  109. 

Indiana. — Robertson  v.  Terre  Haute,  etc.,  R.  Co.,  78  Ind.  77,  8  Am.  &. 
Eng.  R.  Cas.  175;  Railway  Co.  v.  Heck,  151  Ind.  293,  306-315,  50 
N.  E.  988. 

Kansas. — Hannibal,  etc.,  R.  Co.  v.  Kanaley,  39  Kan.  1,  17  Pac.  324 ; 
Railway  Co.  v.  Dwyer,  36  Kan.  58, 12  Pac.  352. 

Kentucky.— yLQL,eo6,  v.  Ginther,  80  Ky.  399. 

Maine.— Lt2Lsky  v.  Canadian  Pac.  R.  Co.,  83  Me.  461,  22  Atl.  367. 

Maryland. — Moran's  Case,  44  Md.  283. 

Michigan.— ¥L\inn  v.  Railroad  Co.,  78  Mich.  513,  44  N.  W.  502,  7 
L.  R.  A.  500. 

Mississippi. — Chicago,  etc.,  R.  Co.  v.  Doyle,  60  Miss.  977,  8  Am.  & 
Eng.  R.  Cas.  171. 

Missouri. — Dowling  v.  Allen,  74  Mo.  13  ;  Blessing  v.  St.  Louis,  etc.» 
R.  Co.,  77  Mo.  410,  15  Am.  &  Eng.  R.  Cas.  298 ;  Smith  v.  Wabash,  St. 
Iv.  &  P.  R.  Co.,  92  Mo.  359,  19  Mo.  App.  120,  4  S.  W.  129. 

New  York.— Boot\i  v.  Boston  &  A.  R.  Co.,  73  N.  Y.  38, 29  Am.  Rep.  97 ; 
Sutherland  v.  Troy,  etc.,  R.  Co.,  125  N.  Y.  737,  35  N.  Y.  St.  853 ; 
Sheehan  v.  New  York  Cent.  &  H.  R.  R.  Co.,  91  N.  Y.  334 ;  Rose  v.  Bos- 
ton, etc.,  R.  Co.,  58  N.  Y.  217;  McChesney  v.  Panama  R.  Co.  (Sup.  Ct.), 
21  N.  Y.  Supp.  207,  66  Hun  (N.  Y.)  627,  approved  74  Hun  (N.  Y.)  150  ; 
Malone  v.  Hathaway,  64  N.  Y.  5 ;  Hankins  v.  New  York,  etc.,  R.  Co., 
142  N.  Y.  416,  40  Am.  St.  Rep.  616,  reversing  55  Hun  (N.  Y.)  51,  37  N.  E. 
466,  25  L.  R.  A.  396  ;  Flike  v.  Railroad  Co.,  53  N.  Y.  549 ;  Dana  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  92  N.  Y.  639;  Sutherland  v.  Troy  &  B.  R. 
Co.,  28  N.  Y.  S.  R.  201 ;  Slater  v.  Jewett,  85  N.  Y.  62,  39  Am.  Rep.  627, 

5  Am.  &  Eng.  R.  Cas.  515. 

North  Carolina. — Cowles  v.  Railroad  Co.,  84  N.  Car.  309;  Dobbin  v. 
Railroad  Co.,   81  N.  Car.  446. 

Ohio. — Pittsburgh,  etc.,  R.  Co.  v.  Henderson,  37  Ohio  St.  552,  5  Am. 

6  Eng.    R.  Cas.  529. 

Pennsylvania. — Kennelty  v.  Baltimore,  etc.,  R.  Co.,  166  Pa.  St.  60, 36 
W.  N.  C.  (Pa.)  50, 25  Pittsb.  L.  J.  N.  S.  316  ;  Lewis  v.  Sfeifert,  116  Pa. 
St.  628,  2  Am.  St.  Rep.  631, 11  Atl.  514. 

Rhode  Island.— Ue^Xy  v.  New  York,  etc.,  R.  Co.,  20  R.  I.  136,  37  Atl. 
676. 

Tennessee. — Washburn  v.  Nashville,  etc.,  R.  Co.,  3  Head  (Tenn.)  638, 
75  Am.  Dec.  784  ;  Railway  Co.  v.  De  Armond,  86  Tenn.  75,  5  S.  W.  600  ; 
Haynes  v.  East  Tennessee,  etc.,  R.  Co.,  3  Coldw.  (Tenn.)  222. 
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7V;irar.— Galveston,  etc.,  R.  Co.  v.  Smith,  76  Tex.  611, 18  Am.  St.  Rep* 
78 ;  Galveston,  H.  &  S.  5-  Co.  v.  Arispc,  S  Tex.  Civ.  App.  611, 23  S.  W. 
928,  24  S.  W.  33  ;  Hogan  v.  Missouri,  etc.,  R.  Co.,  88  Tex.  679. 

West  Virginia, — Flannegan  v,  Chesapeake,  etc.,  R.  Co.,  40  W.  Va. 
436,  21  S.  E.  1028  ;  Madden  v.  Chesapeake  &  O.  R.  Co.,  28  W.  Va.  610, 
57  Am.  Rep.  695. 

Wisconsin,— 'PhiWip^  V.  Chicag^o,  etc.,  R.  Co.,  64  Wis.  475,  25  N.  W. 
544,  23  Am.  &.  Kng..R.  Cas.  453. 

Ca«<K/a.— Murphy  v.  Smith,  19  C.  B.  (N.  S.)  361. 

II.  TRAIN    DISPATCHERS  NOT  FELLOW  SERVANTS. 

I.  Of  Engineers. 

In  Clyde  v,  Richmond  &  D.  R.  Co.  (C.  C),  69  Fed.  674,  it  was  held 
that  a  train  dispatcher  of  a  railway  company  in  the  possession  of  re- 
ceivers is  the  alter  eg'o  of  the  receivers,  in  respect  to  a  locomotive  enfifi- 
neer  injured  through  his  negligence  in  directing  the  running  of  trains. 
In  this  case  it  is  said  in  the  opinion  :  '*The  only  legal  question  involved 
is  as  to  the  finding  of  the  special  master  that  the  train  dispatcher 
is  the  alter  ego  of  the  defendant.  The  correctness  of  this  finding  is  too 
clear  for  discussion.  He  is  not,  either  upon  principle  or  authority,  a 
fellow  servant  of  the  engineer,  and  there  is  no  difficulty  whatever  in 
the  case  on  that  ground.  Railroad  Co.  v.  Camp,  13  C.  C.  A.  233,  65  Fed. 
952,  citing  the  following  authorities  on  pages  959  and  960,  65  Fed.,  and 
page  240, 13  C.  C.  A.  :  Hankins  v.  Railroad  Co.,  142  N.  Y.  416,  37  N.  B. 
466  ;  Dana  v.  Railroad  Co.,  92  N.  Y.  639  ;  Sheehan  v.  Railroad  Co.,  91  N. 
Y.  342 ;  Slater  v.  Jewett,  85  N.  Y.  62  ;  Darrigan  v.  Railroad  Co.,  52  Conn. 
285;  Lewis  v,  Seifert,  116  Pa.  St.  628, 11  Atl.514;  Hunn  v.  Railroad  Co., 
78  Mich.  513,  44  N.  W.  502  ;  Railroad  Co.  v,  Barry,  58  Ark.  198,  23  S.  W. 
1097  ;  Railroad  Co.  v,  McLallen,  84  111.  109;  Smith  v.  Railway  Co.,  92 
Mo.  359,  4  S.  W.  129  ;  Washburn  v.  Railroad  Co.,  3  Head  638;  Railway 
Co.  V,  Arispe,  5  Tex.  Civ.  App.  611,  23  S.  W.  928,  and  24  S.  W.  33 ; 
McKln.  Fel.  Serv.  §  143." 

In  Little  Rock  &  M.  R.  Co.  v,  Barry,  58  Ark.  198,  23  S.  W.  1096,  it  was 
held  that  a  train  dispatcher,  who  controls  the  movement  of  trains,  rep- 
resents the  company,  and  is  not  the  fellow  servant  of  an  engineer 
injured  in  a  collision  resulting  from  his  negligence. 

In  Darrigan  t'.  New  York  &  New  England  R.  Co.,  52  Conn.  285,  52 
Am.  Rep.  590,  it  was  held  that  a  railway  train  dispatcher  and 
a  locomotive  engineer  are  not  fellow  servants.  In  this  case  it 
was  said  in  the  opinion :  ''The  train  dispatcher  then,  in  respect 
to  the  matter  of  moving  these  trains,  was  supreme.  The 
whole  power  of  the  corporation,  whose  duty  it  was  to  move  them  safely, 
was  delegated  to  him.  He  was  the  agent  through  whom  the  corpo- 
ration attempted  to  perform  its  duty.  He  acted  in  its  name,  by  its 
authority,  and  in  its  stead.  The  engineer  was  bound  to  obey  his  order. 
Disobedience  or  deviation  would  have  been  subversive  of  order  and 
discipline,  destructive  in  its  consequences,  and  just  cause  for  immedi- 
ate dismissal." 

In  McChesney  v,  Panama  R.  Co.,  21 N.  Y.  Supp.  207,  it  was  held  that 
a  train  dispatcher,  vested  with  discretionary  power  as  to  the  running  of 
trains,  and  authorized  to  change  the  running  time  from  that  fixed  in 
the  time-tables  of  the  company,  represents  the  company ;  and  a  loco- 
motive engineer  may  recover  from  the  company  for  injuries  sustained 
in  a  collision  between  his  train  and  another  train  also  running  under 
the  direction  of  the  train  dispatcher,  and  resulting  from  the  engineer's 
obedience  of  the  train  dispatcher's  order  to  run  his  own  train  ahead  of 
time.  In  this  case  it  is  said  in  the  opinion  :  "We  think  the  discretion 
was  vested  by  the  defendant's  rules  in  the  train  master  or  train  dis- 
patcher, and  was  exercised  in  this  instance,  and  that  his  act  in  that 
particular  was  the  act  of  the  defendant.  Sutherland  v.  Railroad  Co., 
46  Hun  372;  on  subsequent  appeal  (Sup.),  8  N.  Y.  Supp.  83;  affirmed 
by  the  court  of  appeals,  26  N.  E.  609.  This  case  seems  to  settle  the 
rule,  before  that  involved  in  some  doubt,  that  the  act  of  the  train  dis- 
patcher, vested  with  a  discretion,  is  the  act  of  the  company,  and  not 
that  of  a  fellow  servant,  and  that  any  negligence  of  his  in  the  exercise 
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of  that  discretioD  must  be  treated  as  the  neglig-ence  of  the  companj. 
It  is  quite  apparent  that  the  train  dispatcher  exercised  this  discretion 
in  ordering  train  No.  9,  to  which  plainti£F's  engine  was  attached,  to 
*leave  Aspinwall  and  run  toBoheo  ahead  of  time.'  It  is  also  apparent 
that  the  train  dispatcher  exercised  his  discretion  in  ordering  engine  No. 
30,  with  which  plaintiff's  engine  collided,  to  'run  special,  Panama  to 
Aspinwall;'  and  while  disobedience  to  these  orders  would  be  the 
negligence  of  the  servant,  for  which  the  defendant  would  not  be  liable, 
any  defect  or  imperfection  in  the  orders,  or  in  their  manner  of  commu- 
nication, would  be  the  negligence  of  the  defendant,  and  that  question 
would  be  one  of  fact  to  be  submitted  to  the  jury." 

2.  Of  Firemen. 

In  Crew  v,  St.  Louis,  K.  &  N.  W.  R.  Co.,  20  Fed.  87,  it  was  held  that 
train  dispatchers  and  train  masters  are  not  the  fellow  servants  of 
locomotive  firemen. 

In  Maher  z/.  Union  Pac,  D.  &  G.  Ry.  Co.  (C.  C.  A.),  106  Fed.  310, 
it  is  said  in  the  opinion  :  ''The  case  turns  upon  a  single  question, 
namely,  whether  the  collision  in  which  the  plaintiff  (the  fireman) 
received  his  injury  resulted  from  the  negligence  of  the  conductor  and 
engineer  on  train  No.  12.  or  from  some  fault  or  error  in  the  orders  of 
the  train  dispatcher  to  the  conductors  and  engineers  of  these  two  trains. 
If  the  collision  resulted  from  the  negligence  or  error  of  the  train  dis- 
patcher, the  defendants  are  liable  (Railway  Co.  v,  BUiott,  42  C.  C.  A. 
188,  102  Fed.  %,  and  cases  there  cited)  ;♦♦♦.»» 

In  Missouri,  etc.,  Ry.  Co.  v,  Elliott  (Ind.  Ter.),  14  Am.  &  Eng.  R. 
Cas.,  N.  S.,  587,  it  was  held  that  where  a  train  dispatcher  has  authority 
to  direct  the  movements  of  trains,  his  relation  to  firemen  on  such 
trains,  is  not  that  of  a  fellow  servant,  but  of  a  vice  principal. 

A  train  dispatcher,  who  has  control  of  a  railroad  or  division  thereof 
so  far  as  the  running  and  operating  of  trains  thereon  is  concerned,  and 
whose  directions  it  is  the  duty  of  all  employees  on  the  train  to  obey,  is 
not  the  fellow  servant  of  a  fireman  upon  a  train  which  is  being  operated 
under  his  direction.  So  held  in  Hunn  v.  Michigan  Central  R.  Co.,  78 
Mich.  513,  44  N.  W.  502,  41  Am.  &  Eng.  R.  Cas.  452. 

In  Houston  &  T.  C.  R.  Co.  v.  Stuart  (Tex.  Civ.  App.),  48  S.  W.  799, 
an  action  for  injury  to  a  fireman  in  a  collision,  it  is  said  in  the  opinion : 
*'As  we  have  seen,  the  dispatchers  stood,  for  the  purpose  of  discharg- 
ing such  duties,  in  the  place  of  the  master.  They  possessed  informa- 
tion which  was  necessary  for  the  servants  on  this  train  to  be  put  in 
possession  of,  unless  they  already  had  it,  or  the  means  of  obtaining  it, 
in  order  to  enable  them  to  avoid  the  collision.  The  jury  could  have 
legitimately  found  that  the  employees  were  ignorant  of  the  danger, 
and  that  they  were  not  required  to  look  for  it  from  any  source  other 
than  the  dispatchers.  This  part  of  the  charge  in  question  does  not 
exclude  any  proper  application  of  the  rule  of  fellow  servants.  It  sup- 
poses a  state  of  facts  in  which  defendant  itself  would  be  guilty  of  neg- 
ligence and  in  which,  of  course,  contributing  negligence  of  the  fel- 
low servants  would  be  no  defense." 

3.  Of  Other  Employees. 

In  Lasky  v,  Canadian  Pac.  Ry.  Co.,  83  Me.  461,  22  Atl.  367,  it  was 
held  that  where  a  train  dispatcher  habitually  performs,  in  the  name  of 
the  superintendent  of  a  railroad,  certain  duties  of  such  superintendent 
in  his  absence,  with  the  assent  of  the  corporation,  any  order  to  an 
employee  from  such  train  dispatcher,  within  the  limit  of  his  delegated 
authority,  imposes  upon  both  the  corporation  and  employee  the  same 
duties  and  liabilities  as  if  issued  directly  by  the  superintendent  himself. 

In  Smith  v.  Wabash,  St.  L.  &  P.  Ry.  Co.,  92  Mo.  359,  4  S.  W.  129,  it 
was  held  that  a  train  dispatcher,  having  control  of  the  movements  of 
trains  upon  a  railroad,  is,  in  the  performance  of  his  duties  as  such,  a 
representative  of  the  company,  and  for  an  accident  occurring  through 
his  negligence  to  another  employee  subordinate  to  him,  and  subject  to 
his  orders,  the  company  will  be  liable. 

4.  Of  Track  Repairers. 

A  train  dispatcher  and  material  agent  having  authority  to  employ 
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and  discharge  men,  and  direct  movements  of  trains,  is  not  a  fellow 
employee  with  an  ordinary  track  laborer.  McKinne  v,  California 
Southern  R.  Co. ,  17  Am.  &  Eng.  R.  Cas.  589,  66  Cal.  302,  5  Pac.  482. 

6.  Of  Trainmen. 

In  Felton  v.  Harbeson  (C.  C.  A.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  131^ 
it  was  held  that  a  railroad  train  dispatcher  is  a  vice  principal,  and  not 
a  fellow  servant,  in  his  relation  to  trainmen,  and  the  master  is  liable 
for  an  injury  to  a  trainman  which  is  the  proximate  result  of  the  negli-. 
gence  of  the  dispatcher  in  giving  orders  for  the  movement  of  trains. 

In  Louisville,  etc.,  Ry.  Co.  v.  Heck,  151  Ind.  314,  SO  N.  E.  995, 11  Am.  & 
Eng.  R  Cas.,  N.  S.,  382,  it  is  held  that  a  train  dispatcher  who  controls, 
and  directs  the  movements  of  trains  is  not  a  fellow  servant  of  trainmen, 
but  a  vice  principal. 

In  Smith  v.  Wabash,  St.  L.  &  P.  Ry.  Co,,  92  Mo.  359,  4  S.  W.  129,  it 
is  said  in  the  opinion  :  **The  authorities  bearing  upon  the  question  as 
to  whether  or  not  a  train  dispatcher,  invested  with  such  control,  is  a 
fellow  servant  with  the  conductor  and  engineer  and  others  engaged  in 
actually  operating  and  moving  trains,  are  conflicting  and  irreconcilable. 
The  rule  laid  down  in  Massachusetts,  and  cases  cited  from  other  states, 
where  it  is  held  that  all  who  are  engaged  in  a  common  employment, 
working  to  accomplish  a  common  result,  without  regard  to  rank,  are  to 
t>e  regarded  as  fellow  servants,  supports  defendant's  contention.  While 
this  court  has  held  that,  where  one  servant  is  injured  by  the  negligence 
of  a  fellow  servant,  no  action  therefor  can  be  maintained  against  the 
master,  only  in  exceptional  cases  (such  as,  when  the  servant  employed 
was  incompetent,  which  was  either  known  or  might  with  ordinary  care 
have  been  known  by  the  master),  we  have  never  gone  so  far  as  to  adopt 
a  rule,  by  which  to  determine  who  are  fellow  servants,  so  broad  as  that 
adopted  in  Massachusetts,  nor  are  we  disposed  to  do  so  now.'" 

A  train  dispatcher  wielding  the  power  and  authority  of  a  railroad 
company  in  the  moving  of  trains,  in  the  changing  of  schedules,  or  the 
making  of  new  ones,  as  exigencies  require,  is  not  a  fellow  servant 
with  a  train  employee  ;  and  for  his  negligence,  which  is  the  proximate 
cause  of  an  injury  to  such  employee,  the  company  is  liable  in  damages. 
So  held  in  Lewis  v.  Seifert,  116  Pa.  St.  628,  9  Cent.  Rep.  755, 11  Atl. 
514.  20  W.  N.  C.  145  ;  McKinne  v.  California  Southern  R.  Co.,  17  Am. 
A  Eng.  R.  Cas.  589,  66  Cal.  302, 5  Pac.  482 ;  Hunn  z/.  Michigan  C.  R.  Co., 
41  Am.  &  Eng.  R.  Cas.  452,  78  Mich.  513.  7  L.  R.  A.  500,  44  N.  W.  502  ; 
McChesney  v.  Panama  R.  Co.,  66  Hun  627,  49  N.  Y.  S.  R.  148,  21  N.  Y. 
Supp.  207. 

In  Lewis  v.  Seifert,  supra,  it  is  said  in  the  opinion  :  '*  If  it  be  the. 
daty  to  provide  schedules  for  the  moving  of  its  trains  which  shall  be 
reasonably  safe,  it  follows  logically  that,  when  the  schedules  are 
departed  from,  when  trains  are  sent  out  without  a  schedule,  such 
orders  should  be  issued  by  the  company  as  will  a£Ford  reasonable  pro- 
tection to  the  employees  engaged  in  the  running  of  such  trains.  I  am 
not  speaking  now  of  collisions  caused  by  a  disobedience  of  orders  on 
the  part  of  conductors  and  engineers,  but  of  collisions  or  other  acci- 
dents the  result  of  obeying  such  orders.  At  the  time  of  the  collision 
referred  to,  Wellington  Bertolotte  was  the  general  dispatcher  of  the 
defendant  company,  and  from  his  office  in  Philadelphia  had  the  general 
power  and  authority  of  moving  the  trains.  In  this  he  was  not  inter<« 
f erred  with  by  the  company,  or  any  one  else.  For  the  purpose  of  send* 
ing  out  the  trains,  he  wielded  all  the  power  of  the  company.  He  could 
send  a  train  out  on  schedule  time,  or  he  could  hold  it  back.  He  could 
change  the  .schedule  time,  or  make  new  schedules,  as  the  exigency  of 
the  case  required.  He  could  send  a  train  out  without  schedule,  and 
direct  its  movements  from  his  office  in  Philadelphia.  When  he  issued 
an  order,  the  train  was  bound  to  move  as  he  directed.  The  engineer 
and  conductor  had  but  one  duty,  and  that  was  obedience." 

in.  TRAIN  DISPATCHERS  AS  FELLOW  SERVANTS. 

I.  Of  Brmkemen. 
A  brakeman  and  a  train  dispatcher  are  servants  In  the  accomplishi. 
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meat  of  the  same  greneral  object,  and  are  therefore  fellow  servants, 
though  situate  many  miles  apart,  and  with  distinct  duties.  Robertson 
V,  Terre  Haute  &  I.  R.  Co.,  8  Am.  &  Bngr.  R.  Cas.  175,  78  Ind.  77,  41 
Am.  Rep.  552.  In  this  case,  it  is  said  in  the  opinion  :  "Injury  to  a 
brakeman  upon  a  train  en  route,  by  reason  of  a  collision  with  another 
train  moving^  in  an  opposite  direction,  and  which  was  the  result  of  the 
neglig^ence  of  the  train  dispatcher,  whose  duty  it  is  to  control  the  move- 
ment of  trains  affords  no  right  of  action  against  the  railroad  company 
for  the  injury.  The  brakeman  and  train  dispatcher,  though  many 
miles  apart,  and  with  distinct  duties,  are  nevertheless  co-servants  in 
the  accomplishment  of  the  same  general  object." 

In  Marion  v.  Chicago,  R.  I.  &  P.  R.  Co.,  78  Ind.  77,  8  Am.  &  Eng.  R. 
Cas.  177,  it  is  said  in  the  opinion  :  "The  duties  of  the  train  dispatcher 
and  the  brakeman  are  quite  distinct,  but  not  more  so  than  are  the 
duties  of  the  trackman  or  the  switch  tender  and  the  brakeman.  Safety 
in  running  trains  requires  the  prompt  and  faithful  discharge  of  the 
duties  of  all  these  employees.  Their  co-operation  and  combined  labor 
relate  to  the  same  object,  and  are  essential  to  the  movement  of  trains 
upon  the  road.  The  mere  fact  that  the  duties  of  some  of  the  employees 
are  performed  upon  the  train,  and  those  of  others  at  a  particular  place 
upon  the  road,  does  not,  as  claimed  by  the  appellant,  determine  the 
question  of  their  common  employment.  If  the  duties  discharged  by 
each  relate  to  the  same  general  object,  they  must  be  held  to  be  fellow 
servants.  It  is  enough  if  they  are  employed  for  the  purpose  of  effect- 
ing the  same  general  object.  Wharton,  Neg.,  sec.  230 ;  Slattery  v.  The 
Toledo,  etc.,  Ry.  Co.,  23  Ind.  81  ;  Wilson  v.  The  Madison,  etc.,  R.  R.  Co., 
18  Ind.  226 ;  Gormley  v.  The  Ohio,  etc.,  Ry.  Co.,  72  Ind.  31." 

2.  Of  Engineers. 

In  Norfolk  &  W.  R.  Co.  v.  Hoover,  79  Md.  253,  29  Atl.  994,  it  was  held 
that  a  train  dispatcher,  employed  by  the  division  superintendent, 
though  he  has  power  to  employ  and  discharge  brakemen  and  flagmen, 
and  has  general  charge  of  the  movement  of  trains,  is  a  fellow  servant 
of  an  engineer  who  is  also  subject  to  the  instructions  of  the  division 
superintendent.  In  this  case  it  is  said  in  the  opinion  :  '*Shull  was  a 
mere  dispatcher  of  trains,  with  power  to  employ  and  discharge  flagmen 
and  brakemen,  and  having  general  charge  of  the  trainmen  of 
the  first  division  of  the  road,  and  the  movement  of  trains 
thereon.  He  was  employed  by  the  division  superintendent,  who 
had  the  general  management  of  the  division.  The  enginemen 
and  firemen  are  also  under  the  instructions  of  the  division 
superintendent.  This  is  all  the  evidence  (and  it  is  entirely  undis- 
puted) to  show  that  Shull  was  a  vice  principal,  and  not  a  fellow  servant.'* 

A.,  an  engineer  in  the  employ  of  a  railroad  company,  was  in  charge 
of  a  train  proceeding  southward.  Several  trains  being  not  on  time  the 
train  dispatcher  at  a  point  to  the  north  ordered  train  No.  6,  southward 
bound,  to  *'get  orders  at  Grand  Junction."  On  arriving  at  Grand 
Junction  the  engineer  of  No.  6  found  no  orders  awaiting  him  and  so 
proceeded  to  the  south.  While  so  doing  he  collided  with  the  train 
upon  which  A.  was  engineer  and  A.  was  in  consequence  killed.  Suit 
being  brought  by  A.'s  widow  against  the  railroad  company  to  recover 
damages  for  her  husband's  death,  it  was  held  that  the  same  had 
been  occasioned  by  the  negligence  of  a  fellow  servant  of  deceased,  and 
that  thetefore  plaintiff  was  not  entitled  to  recover.  Chicago,  St.  Louis 
&  N.   O.  R.  R.  Co.  V.  Doyle,  60  Miss.  977,  8  Am.  &  Eng.  R.  Cas.  171. 

3.  Of  Firemen. 

In  Hankins  v.  New  York,  L.  E.  &  W.  R.  Co.,  28  N.  Y.  S.-R.  59,  8  N. 
Y.  Supp.  272,  55  Hun  51  (reversed  in  142  N.  Y.  416) ,  it  was  held  that  an 
ordinary  train  dispatcher  is  the  fellow  servant  of  a  locomotive  fireman, 
for  whose  injuries,  caused  by  the  negligence  of  the  former,  the  railroad 
company  is  not  liable  where  it  appears  that  the  company  had  exercised 
care  in  the  selection  of  a  train  dispatcher,  and  had  prescribed  adequate 
rules  for  his  instruction  and  government. 
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IV.  TELEGRAPH    OPERATORS   HELD    TO   BE    FELLOW 

SERVANTS. 
L  OF  Engineers. 

In  Illinois  Cent.  R.  Co.  v.  Bentz  (C.  C.  A.),  99  Fed.  657,  18  Am.  &. 
Eng^.  R.  Cas.,  N.  S.,  540,  it  was  held  that  if  the  death  of  a  locomotive 
engineer  resulted  from  the  nef^'ligence  of  a  telegraph  operator  in  failinpf 
to  keep  the  train  dispatcher  advised  as  to  the  whereabouts  of  the  engi- 
neer's train,  there  could  be  no  recovery  for  the  death,  as  such  negligence 
was  at  common  law  that  of  deceased's  fellow  servant.  In  this  case  it 
is  said  in  the  opinion  :  "We  have  already  decided  in  this  court,  in  the 
case  of  Railroad  Co.  v.  Camp,  31  U.  S.  App.  213, 13  C.  C.  A.  233,  65  Fed. 
952,  that  at  the  common  law  (and  there  is  no  statute  in  Tennessee)  a 
telegraph  operator  is  the  fellow  servant  of  an  engineer.  See  also, 
Railroad  Co.  v,  Clark,  16  U.  S.  App.  17,  6  C.  C.  A.  281,  57  Fed.  125 ; 
Slater  v,  Jewett,  84  N.  Y.  61  ;  Sutherland  v.  Railroad  Co.,  125  N.  Y. 
737,  26N.  E.  609 ;  Reiser  v.  Pennsylvania  Co.,  152  Pa.  St.  38, 25  Att.  175  ; 
McKaig  V.  Railroad  Co.  (C.  C),  42  Fed.  288.  The  fact  that  the  supreme 
court  of  Tennessee,  in  the  case  of  Railroad  Co.  v.  De  Armond,  86  Tenn. 
73,  5  S.  W.  600,  had  taken  another  view  of  this  question,  under  the 
department  theory  of  fellow  servants,  which  prevails  in  the  state  courts 
of  that  state,  was  noted  in  the  Camp  Case,  and  the  view  of  the  Tennes* 
see  court  was  dissented  from.  If  the  De  Armond  Case  is  the  authority 
which  was  followed  by  the  learned  judge  at  the  circuit,  the  Camp  Case 
could  not  have  been  called  to  his  attention." 

A  telegraph  operator  who  is  charged  with  the  duty  of  displaying  sig- 
nals to  regulate  the  movement  of  trains  is  a  fellow  servant  with  a  loco- 
motive engineer,  so  as  to  prevent  the  latter  from  recovering  for  an  injury 
received  through  the  negligence  of  the  other,  when  no  charge  of  incom- 
petency is  made.  So  held  in  Monagan  v.  New  York,  C.  &  H.  R.  R.  Co., 
45  Hun  113,  9  N.  Y.  S.  R.  672. 

2.  Of  Firenrten. 

In  McKaig  v.  Northern  Pac.  R.  Co.,  42  Fed.  288,  it  was  held  that  a 
telegraph  operator  employed  by  a  railroad  company  to  give  information 
in  regard  to  the  location  of  trains  on  the  road,  and  to  communicate  to 
the  operators  on  the  trains  instructions  for  running  them,  received  by 
him  from  the  train  dispatcher,  is  a  fellow  servant  of  the  fireman  on  such 
trains.  Nelson,  J. ,  after  observing  that  the  case  of  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Ross,  112  U.  S.  377,  17  Am.  &  Eng.  R.  Cas.  501,  had  no 
application,  said :  "Is  the  telegraph  operator  a  fellow  employee  with 
the  fireman  who  was  injured  on  the  west  bound  train?  It  is  well  known, 
under  the  rules  of  the  company,  that  the  purpose  of  his  employment 
was  to  give  information  with  regard  to  the  location  of  trains  upon  the 
road,  and  also  to  communicate  any  instructions  to  the  operators  of  these 
trains  how  to  run,  and  when  and  where  to  stop  and  start,  so  that,  as  far 
as  the  operators  of  these  trains  were  concerned,  he  was  connected  with 
the  operation  of  them.  He  was  instructed  by  the  train  dispatcher  to 
take  steps  to  inform  the  persons  operating  the  west-bound  train  to  stop 
and  meet  the  east-bound  train  at  'Tower  City.  The  engineers  and  fire- 
men of  the  east  and  west 'bound  trains  were  in  the  same  common 
employment,  having  the  same  object  in  view,  and  so  was  the  telegraph 
operator  at  Tower  City,  who,  under  his  duty  and  the  orders  which  were 
sent  to  him,  was  required  to  communicate  information  to  the  engineer 
of  the  east-bound  train  how  to  run  and  what  to  do.  He  was  a  co-em- 
ployee with  them  in  the  same  common  employment — common  service — 
of  operating  both  trains  at  that  time,  and,  within  the  definition  of  who 
are  'fellow  servants '  and  who  are  'co-employees,'  I  think  he  comes 
within  that  rule.  So  that,  as  the  case  now  stands,  even  if  the  jury 
should  find  sufiScient  evidence  tending  to  show  that  the  telegraph  oper- 
ator failed  in  his  duty,  although  he  states  that  he  had  performed  it,  yet, 
under  the  rule  of  law  as  I  have  announced  it,  the  plaintiff  cannot 
recover.  The  negligence  of  the  telegraph  operator  was  not  the  negli- 
gence of  the  railroad  company." 

In  Cincinnati,  etc.,  R.  Co.  v,  Clark,  57  Fed.  125,  59  Am.  &  Eng.  R, 
Cas.  494,  it  was  held  that  a  telegraph  operator  whose  duty  it  is  to  signal 
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passing^  trains  is  eagfaged  in  the  same  service  as  a  fireman  on  an  engfine 
of  one  of  such  trains  and  the  negligence  of  the  telegraph  operator  in 
failing  to  give  proper  signals  whereby  the  fireman  is  injured  is  the 
negligence  of  a  fellow  servant  for  which  the  company  is  not  liable. 

S.,  plaintifF*s  intestate,  was  a  fireman  upon  a  train  running  upon  a 
railroad  operated  by  defendant  as  receiver.  He  was  killed  by  a  collision 
between  his  train  and  another.  It  was  the  custom,  and  was  prescribed 
by  the  general  regulations  for  the  running  of  trains  on  said  road,  that 
when  trains  were  behind  time  they  should  be  moved  in  accordance  with 
special  telegraphic  orders  from  the  train  dispatcher,  to  be  communicated 
by  the  telegraph  operators  receiving  them  to  the  conductor  and  engineer 
of  the  train,  in  the  presence  of  each  other.  An  order  was  so  sent  direct- 
ing where  the  train  which  collided  with  the  train  upon  which  S.  was 
should  meet  the  latter.  The  operator  communicated  it  to  the  conductor, 
but  not  to  the  engineer;  the  conductor,  without  the  authority  or  assent 
of  the  engineer,  signed  the  name  of  the  latter  in  acknowledgment  of 
receipt  of  the  order,  and  the  train  dispatcher  was  advised  that  the  order 
had  been  correctly  delivered.  The  conductor  forgot  to  deliver  the  order 
to  the  engineer,  who,  in  ignorance  of  it,  instead  of  waiting  at  the  sta- 
tion designated  until  the  other  train  came  up,  proceeded  with  his  train 
and  the  collision  occurred.  In  an  action  to  recover  damages  there  was 
no  evidence  but  that  the  operator  and  conductor  were  competent  and 
skilful  when  employed.  It  did  appear  that  defendant's  rules  and 
regulations  were  well  devised  for  safety,  and  had  been  in  use  for  a 
number  of  years  without  occasioning  any  accident.  It  was  held,  that 
the  negligence  was  that  of  fellow  servants  of  the  intestate  in  the  same- 
common  employment,  for  which  defendant  was  not  liable.  Slater  v. 
Jewett,  84  N.  Y.  Rep.  61,  5  Am.  &  Eng.  R.  Cas.  516. 

A  telegraph  operator,  who  is  also  the  station  agent,  is  a  fellow  servant 
of  a  fireman  on  a  locomotive.  Reiser  v,  Pennsylvania  Co.,  152  Pa.  St. 
38«  25  Atl.  175 ;  Dealey  v.  PhUadelphia  &  R.  R.  Co.  (Pa.),  3  Cent.  Rep. 
112. 

8.  Of  Trainnfien. 

Where  the  function  of  the  operator  is  to  merely  transmit  the  dis- 
patcher's  orders  to  the  trainmen,  he  is  their  fellow  servant.  So  held  in 
Baltimore,  etc.,  R.  Co.  v.  Camp.  65  Fed.  952,  31  U.  S.  App.  213. 

In  Oregon,  etc.,  Ry.  Co.  v.  Frost,  74  Fed.  965,  it  was  held  that  a  local 
telegraph  operator  at  a  station,  who  receives  and  delivers  the  orders  of 
the  train  dispatcher,  is  the  fellow  servant  of  the  employees  of  the 
railroad  company  in  charge  of  a  train.  In  this  case  it  is 
said  in  the  opinion  :  that  *'He  (the  telegraph  operator),  and  the 
engineer  and  the  conductor  work  together,  at  the  same  time  and  place, 
for  a  common  employer,  with  an  immediate  common  object,  namely, 
the  proper  running  of  trains.  It  is  essential,  in  the  operating  depart- 
ment of  a  railroad  company,  that  there  should  be  provision  for  com- 
municating to  those  in  charge  of  different  trains  the  whereabouts  of 
other  trains,  to  avoid  collision.  This  information  is  given  by  means  of 
the  general  time-table  and  general  rules  for  the  running  of  trains  with 
reference  to  each  other,  which  the  employees  in  charge  of  each  train 
are  obliged  implicitly  to  obey.  But  it  often  happens  that  the  general 
time-table  must  be  varied  from,  and  these  variations  must  be  communi- 
cated to  those  in  charge  of  trains.  This  is  efi^ected  usually  by  tele- 
graphic orders  from  the  superintendent  or  the  train  dispatcher,  who 
has  supreme  control  of  the  running  of  trains.  The  information  is  also 
communicated  by  means  of  flagmen,  by  means  of  torpedoes,  by  red 
lights  and  green  lights  upon  trains,  by  the  block  signal  system,  and 
in  other  wa3rs.  The  subordinate  employees,  whose  duty  it  is  to  transmit 
the  orders  of  the  officer  in  control,  or  to  give  information  as  to  the 
presence  of  trains  upon  any  part  of  the  track,  without  special  orders, 
are  engaged  at  the  same  time  and  place  with  the  persons  operating  the 
train,  in  a  common  employment,  having  an  immediate,  common  object, 
namely,  that  of  the  running  of  trains,  and  therefore  are  fellow  serv- 
ants. The  man  who  makes  the  signal  at  the  station  to  the  engineer 
on  the  approaching  train  to  stop  is  as  much  engaged  in  the  running 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas.  N  S        753 

Notes 

and  operation  of  that  train  as  the  flagman  sent  out  ahead  to  signal  the 
condition  of  a  switch.  Neither  exercises  the  discretion  or  the  judgment 
<»r  the  control  of  the  master,  but  each  contributes  his  part  to  the  safe 
running  of  the  train.  There  can  be  no  separation  of  the  signal  depart- 
ment and  the  operating  department,  for  the  employees  engaged  upon 
the  train,  in  the  actual,  manual  operation  of  the  train,  are  expected  to 
be  part  of  the  signal  department  of  the  company.  The  man  who  puts 
out  the  green  light  at  the  back  of  the  train,  to  indicate  that  a  train  is 
following,  communicates  to  every  station  agent,  every  conductor,  and 
every  engineer  who  sees  it  knowledge  upon  which  they,  each  of  them, 
must  act ;  and  yet  it  can  hardly  be  said  that  the  brakeman,  in  display- 
ing this  green  light,  is  acting  in  a  different  department  from  the  man 
who  opens  and  closes  the  throttle  valve  of  the  engine." 

V.  TELEGRAPH  OPERATORS  HELD  NOT  TO  BE   FELLOW 

SERVANTS. 

1.  Of  Brakemen. 

It  has  been  held  that  a  telegraph  operator  is  not  a  fellow  servant  with 
a  brakeman.  See  Hall  v,  Galveston,  H.  &  S.  A.  Ry.  Co.  (C.  C),  39 
Fed.  18;  Phillips  v,  Chicago,  M.  &  St.  P.  R.  Co.,  23  Am.  &  Eng.  R. 
Cas.  453,  64  Wis.  475,  25  N.  W.  544. 

2.  Of  Oonductors. 

In  an  action  brought  by  the  conductor  of  a  train  against  a  railroad 
company  for  damages  for  injuries  received  in  a  collision  resulting  from 
the  negligence  of  a  telegraph  operator  in  the  employ  of  the  company, 
the  court  in  its  instructions  to  the  jury  said  :  '*If  you  find  that  D.  was 
conductor,  and  had  a  full  crew  of  hands  for  managing  the  train,  that 
B.  as  telegraph  operator  had  nothing  to  do  with  the  actual  manage- 
ment of  the  train,  but  was  only  connected  with  D.  as  the  medium 
through  which  orders  were  transmitted  from  6.,  the  superintendent  of 
the  railroad,  to  D.,  then  D.  and  B.  are  not  fellow  servants,  and  the  risk 
of  injury  from  the  negligence  of  B.  is  not  such  a  risk  as  the  law  places 
on  D.,  by  reason  of  his  employment  as  conductor."  It  was  held  that 
the  instruction  'was  correct.  East  Tennessee,  V.  &  G.  R.  Co.  v,  De 
Armond,  2  Pick.  73,  86  Tenn.  73,  5  S.  W.  600. 

3.  Of  Engineers. 

Where  an  engineer  upon  one  train  of  a  railroad  company  is  injured 
by  the  negligence  of  the  conductor  of  another  train  of  the  company 
running  in  an  opposite  direction,  or  by  the  fault  of  one  of  the  com- 
pany's telegraphic  operators  in  transmitting  a  telegraphic  order  to  such 
conductor,  such  engineer  being  wholly  without  fault  or  the  means  of 
preventing  such  negligence  or  of  avoiding  its  consequences,  such 
engineer  is  not  the  fellow  servant  of  said  conductor,  nor  is  he  the  fellow 
servant  of  said  operator,  in  regard  to  acts  and  telegraphic  orders 
between  the  operator  and  said  conductor  within  the  rule,  which  exempts 
the  company  from  liability  for  the  negligent  acts  of  fellow  servants  or 
persons  engaged  in  the  common  service,  and  the  company  will  be  held 
responsible  for  an  injury  to  such  engineer,  caused  by  the  negligence  of 
such  conductor  or  operator  in  such  manner.  Madden  v.  C.  A  O.  Rail- 
way Co.,  28  W.  Va.  610,  57  Am.  Rep.  695. 

4.  Of  Firemen. 

In  Shehan  v.  N.  Y.  Cent.,  etc.,  R.  Co.,  91  N.  Y.  332, 12  Am.  &  Eng.  R. 
Cas.  235,  the  facts  were  these :  Train  337,  an  irregular  or  special  train 
called  "Wild  Cat,"  was  going  west  from  Auburn.  Train  50  was  a  regu- 
lar train  going  east  from  Cayuga.  The  latter  was  due  at  Cayuga  at 
4.40  p.  m.,  and  would  go  east  at  4.45  by  schedule.  At  4.46  the  superin- 
tendent telegraphed  to  337,  **Wild  Cat  to  Cayuga  regardless  of  No.  50.'* 
No  notice  was  given  to  No.  50,  and  no  rule  of  the  company  required  it, 
but  the  superintendent  telegraphed  to  the  telegraph  operator  at  Cayuga 
io  hold  No.  50  for  orders.  The  operator  told  the  conductor  to  hold  No» 
50  for  train  No.  61.  He  neither  exhibited  nor  delivered  any  message  ; 
no  rule  of  the  company  required  him  to  do  either.  No.  61  came  in  soon 
after  No.  50  started  toward  Auburn.     In  a  few  moments   it  collided 
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with  No.  337  and  the  plaintiff  was  injured.  The  court  say  :  '*It  was 
not  disputed  at  the  trial,  nor  is  it  upon  this  appeal,  that  the  dispatching* 
of  train  337  and  the  holding  of  train  50  were  within  the  province  of  the 
superintendent,  nor  that  in  respect  thereto  he  represented  the  defend- 
ant in  its  corporate  capacity.     Clearly  he  held  that  relation." 

6.  Of  Section  Hands. 

In  Northern  Pacific  R.  Co.  v.  Charleas,  2  C.  C.  A.  386,  51  Fed.  56,  51 
Am.  &  Eng-.  R.  Cas.  198,  it  was  held  that  the  duty  of  keeping*  the 
employees  of  a  railroad  company  at  work  upon  a  section  of  track 
informed  as  to  the  movements  of  trains  over  that  section  is  a  positive 
duty,  devolving  upon  the  railroad  company,  and  where  injuries  are 
sustained  by  a  section  hand  owing-  to  the  negligence  of  a  telegraph 
operator  in  the  performance  of  his  duty,  the  railroad  company  is  liable. 
Iti  this  case  it  is  said  in  the  opinion :  **It  was  the  duty  of  the  company, 
as  admitted  in  its  amended  answer,  to  furnish  its  employees  engaged  in 
maintaining  its  track  and  roadbed  with  information  concerning^  the 
movements  of  trains  over  the  sections  on  which  they  were  employed. 
In  the  present  case  it  is  alleged  that  this  duty  was  required  to  be  per- 
formed by  the  telegraph  operator  at  Cheney,  but  the  desig-nation  of  the 
official  is  immaterial.  It  was  a  direct,  positive  duty  which  the  company 
owed  such  employees  as  were  exposed  to  danger  b;^  the  movement  of 
trains.  In  Lrewis  v.  Seifert,  116  Pa.  St.  628-647,*  it  was  determined  that 
a  train  dispatcher,  wielding  the  power  and  authority  of  a  railroad  com- 
pany in  the  moving  of  trains,  in  the  changing  of  schedules,  or  the 
making  of  new  ones,  as  exigencies  required,  is  not  a  fellow  servant 
with  a  train  employee.  The  court,  in  its  opinion,  said :  *It  is  very 
plain  that  it  was  the  duty  of  the  defendant  company,  as  between  said 
company  and  its  employees,  to  provide  a  reasonably  good  and  safe 
road,  and  reasonably  safe  and  good  cars,  locomotives,  and  machinery 
for  operating  its  road.  It  is  equally  clear  that  it  was  its  duty  to  frame 
and  promulgate  such  rules  and  schedules  for  the  moving  of  its  trains 
as  would  afford  reasonable  safety  to  the  operators  who  were  engag-ed  in 
moving  them.  This  is  a  direct,  positive  duty  which  the  company  owed 
its  employees,  and  for  the  failure  to  perform  which  it  would  be  respon- 
sible to  any  person  injured  as  a  consequence  thereof,  whether  such 
person  be  a  passenger  or  an  employee.  It  would  be  a  monstrous  doc- 
trine to  hold  that  a  railroad  compatiy  could  frame  such  schedules  as 
would  inevitably,  or  even  probably.,  result  in  collisions  and  loss  of  life. 
This  is  a  personal,  positive  duty ;  and  while  a  corporation  is  compelled  to 
act  through  agents,  yet  agents,  in  performing  duties  of  this  character, 
stand  in  the  place  of  and  represent  the  principal.  In  other  words,  they 
are  vice  principals. " 

6.  Of  Trainmen. 

In  Illinois  Cent.  R.  Co.  v.  Bentz  (Tenn.),  5R.  R.  R.  191,  28  Am.  &. 
Eng.  R.  Cas.,  N.  S.,  191,  it  was  held  that  trainmen  and  railroad  tele- 
g-raph  operators  are  not  fellow  servants. 


Boyd  v.  Blue  Ridge  Ry.  Co. 

(Supreme  Court  of  South  Carolina,  March  14, 1903,) 

[43  S.  E.  Rep.  817.] 

Actions  against  Railroads — Venue. 

An  action  may  be  brought  against  a  railroad  company  in  the  county 
in  which  the  president  and  assistant  auditor  of  the  company  have  their 
offices,  in  absence  of  evidence  that  its  principal  place  of  business  has 
been  established  elsewhere,  though  its  charter  provides  that  its  prin- 
cipal place  of  business  shall  be  in  another  city,  and  it  has  no  track  in 
the  county  in  which  such  officers  reside. 

Punitive  Damages — Gross  Negligence. 
Punitive  damag-es  may  be  recovered  against  a  railroad  company  for 
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injuries  caused  by  such  gross  negligence  and  recklessness  as  to  imply 
willfulness. 

Instructions. 

An  instruction  by  stating  a  hypothetical  case  furnishing  to  the  jury 
a  standard  of  gross  and  reckless  negligence  amounting  to  willfulness, 
as  charged  in  the  complaint,  is  not  ground  for  reversal. 

Appeal  from  Common  Pleas  Circuit  Court  of  Greenville 
County;  Gary,  Judge. 

Action  by  James  L.  Boyd  against  the  Blue  Ridge  Railway 
Company.  Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

T.  P.  Cothran,  for  appellant. 

B.  F.  Martin  and  Carey  &  McCullough,  for  respondent. 

WOODS,  J.  This  action  was  brought  in  the  county  of 
Greenville  against  the  Blue  Ridge  Railway  Company  for  dam- 
ages for  personal  injuries  which  the  plaintiff,  James  L.  Boyd, 
alleged  he  had  suffered  from  the  grossly  negligent,  reckless, 
and  willful  conduct  of  the  defendant's  employees  while  a  pas- 
senger on  one  of  its  trains.  The  plaintiff  recovered  judg- 
ment, and  defendant  appeals. 

In  the  first  exception,  appellant  takes  the  position  that  the 
court  of  common  pleas  for  Greenville  county  was  without  juris- 
diction of  the  action,  and  that  it  could  only  be  maintained 
in  the  court  of  common  pleas  for  Anderson  or  Oconee  county. 
We  assume  the  correctness  of  the  statement  of  appellant's 
counsel  that  the  following  facts  bearing  on  this  exception  are 
admitted:  **(i)  The  Blue  Ridge  Railroad  runs  from  Ander- 
son to  Walhalla,  and  lies  wholly  within  the  counties  of  Ander- 
son and  Oconee.  (2)  In  the  counties  of  Anderson  and  Oconee 
the  company  maintains  public  offices  for  the  transaction  of 
its  business,  and  has  there  agents  upon  whom  process  may 
be  served.  (3)  The  'principal  place  of  business  of  the  cor- 
poration' is  designated  in  the  charter  (23  St.  at  Large,  p. 
1297)  as  Anderson,  S.  C.  (4)  H.  C.  Beattie  is  president  of 
the  company,  lives  at  Greenville,  and  has  his  office  as  presi- 
dent there.  (5)  A.  H.  Wells  is  assistant  auditor  of  the  com- 
pany, lives  at  Greenville,  and  has  his  office  as  assistant  auditor 
there.  The  auditor  lives  at  Washington ;  the  secretary,  at 
Raleigh,  N.  C.  (6)  The  accident  occurred  in  Anderson 
county. ' ' 

Appellant  contends,  first,  on  authority  of  Tobin  v.  Railroad 
Co.,  47  S.  C.  390,  25  S.  E.  283,  '58  Am.  St.  Rep.  890,  that  a 
railroad  company  can  be  sued  only  in  the  county  where  its 
road  is  located,  and  where  it  maintains  a  public  office  for  the 
transaction  of  its  business,  and  an  agent  upon  whom  process 
may  be  served ;  and,  second,  that,  even  if  it  may  be  sued  as 
a  resident  of  a  county  where  it  has  its  principal  place  of  busi- 
ness, such  place  of  business  in  this  instance  is  not  in  Green- 
ville county,  where  the  suit  was  brought. 

On  the  first  proposition,  it  is  manifest  from  the  language 
used  by  Associate  Justice  Jones  in  the  case  above  cited  that 
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the  court  did  not  entertain  the  opinion  that  a  railroad  cor- 
poration is  not  a  resident  of  the  county  where  it  has  its  prin- 
cipal office,  but,  on  the  contrary,  the  view  of  the  court  was 
that  it  is  not  only  a  resident  of  that  county,  but  also  of  any 
county  where  its  line  is  located,  and  where  it  maintains  a  pub- 
lic office  and  an  agent  for  the  transaction  of  business.  The 
case  of  Galveston  R.  Co.  v.  Gonzales,  151  U.  S.  496,  14  Sup. 
Ct.  401,  38  L.  Ed.  248,  and  other  like  cases  referred  to  in  the 
opinion,  were  not  followed,  because  they  hold  that  a  railroad 
company  is  not  a  resident  of  a  county  through  which  it 
operates  its  line  and  maintains  an  office  and  an  agent,  but 
only  of  the  county  where  it  has  its  principal  place  of  business. 
The  court  adopted  the  view  taken  in  Glaize  v.  R.  Co.,  i  Strob. 
70,  that  the  residence  of  a  corporation  is  not  confined  to  the 
locality  of  its  principal  place  of  business.  So  far  as  we  can- 
discover,  the  authorities  all  agree  that  a  corporation  is  re- 
garded a  resident  of  the  place  where  it  has  its  principal  place 
of  business,  and  may  be  sued  there. 

In  considering  whether  the  defendant  had  its  principal 
place  of  business  in  Greenville  county,  the  court  has  before 
it  only  the  above  stated  admissions.  The  charter  of  the  cor- 
poration states,  **The  principal  place  of  business  of  the  cor- 
poration will  be  Anderson,  in  the  state  of  South  Carolina.** 
There  is  no  evidence  whatever  that  its  main  office  has  been 
established  at  Anderson,  and  we  have  no  right  to  assume  this 
as  a  fact.  The  president  and  assistant  auditor  seem  to  be  the 
only  important  officers  of  the  company  doing  business  for  it 
in  this  state,  and  they  both  reside  in  Greenville,  and  have 
their  offices  there.  In  the  absence  of  any  proof  as  to  any 
other  locality  being  the  principal  place  of  business,  we  are 
obliged  to  regard  it  the  place  where  these  offices  are.  Cer- 
tainly the  court  cannot,  as  a  matter  of  law,  assume  the  office 
of  the  president  is  not  the  principal  office  of  the  corporation. 
The  presumption  is  that  the  president  is  the  general  agent  of 
the  company,  having  the  principal  direction  of  its  affairs. 
Thompson  on  Corporations,  §  4618.  It  is  not  necessary, 
therefore,  to  decide  the  question  whether  a  railroad  company 
may  not  be  regarded  a  resident  of  any  county  where  it  main- 
tains a  permanent  office  for  the  transaction  of  the  business  of 
the  corporation,  even  though  it  is  not  the  principal  place  of 
business,  and  none  of  its  line  be  operated  in  the  county,  for, 
with  the  facts  before  the  court,  we  are  obliged  to  consider  the 
main  office  of  Blue   Ridge   Railway  Company  at  Greenville. 

In  the  second  and  third  exceptions  the  appellant  takes  the 
position  that  the  circuit  judge  charged  the  jury  they  might 
give  exemplary  damages  for  gross  negligence.  If  this  is  so, 
the  instruction  was  erroneous.  Watts  v.  Railway  Co.,  60  S. 
C.  67,  38  S.  E.  240.  The  important  inquiry,  therefore,  is 
whether  the  charge,  fairly  construed,  bears  this  construction. 
Upon  coming  to  the  subject  of  exemplary  damages,  the  cir- 
cuit judge  said:    **Under  this  complaint,  if  you  find  the  negli- 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S        HI 

Boyd  V.  Blue  Kidge  Ry.  Co 

gence  was  so  gross,  or  that  from  a  reckless  disregard  of  the 
safety  of  the  passengers,  the  injury  resulted,  you  are  allowed 
to  give  exemplary  damages  in  the  way  of  punishment."  It 
is  not  clear  whether  the  expression  **so  gross*'  was  intended 
to  be  qualified  by  the  word  "reckless'*;  but,  if  the  charge  had 
ended  here,  fair  construction  would  require  us  to  say  the  jury 
would  have  received  the  impression  that  exemplary  damages 
might  be  awarded  for  gross  negligence  as  well  as  for  reckless- 
ness. In  the  next  sentence,  however,  it  is  said:  ** Negli- 
gence may  be  so  gross  and  so  reckless  as  to  imply  the  act  was 
done  willfully  or  with  premeditation. "  This  qualified  what 
had  been  said  before,  and,  taken  in  connection  with  the  illus- 
tration immediately  following — of  a  street  car  driven  with 
extra  speed  through  a  crowded  street — made  it  clear  that  it 
^as  not  simply  gross  negligence,  but  negligence  gross  and 
reckless  of  consequences  to  others  to  such  degree  as  to  assume 
the  nature  of  willfulness,  which  the  jury  must  have  understood 
to  be  necessary  to  warrant  a  verdict  for  exemplary  damages. 
If  it  is  fair  to  conclude  the  jury  received  this  impression,  the 
charge  in  this  regard  is  fully  sustained  by  the  view  of  this 
court  as  expressed  by  Chief  Justice  Mclver  in  Proctor  v.  Rail- 
way Co.,  6i  S.  C.  189,  39  S.  E.  358:  "Now,  it  is  quite  true 
that  negligence  may  be  so  g^^oss  as  to  amount  to  recklessness ; 
but  when  it  does  it  ceases  to  be  mere  negligence,  and  assumes 
very  much  the  nature  of  willfulness — so  much  so  that  it  has 
been  more  than  once  held  in  this  state  that  a  charge  of  reck- 
less misconduct  will  justify  the  jury,  if  the  same  be  proved, 
in  awarding  punitive,  vindictive,  or  exemplary  damages, 
while  it  never  has  been  held,  so  far  as  we  are  informed,  that 
tHe  jury,  under  a  charge  of  mere  negligence,  would  be 
justified  in  awarding  vindictive  or  exemplary  damages.  One 
in  charge  of  so  powerful  and  dangerous  a  piece  of  machinery 
as  a  locomotive  is  bound  to  use  care  in  operating  it,  so  as  to 
avoid,  as  far  as  practicable,  doing  injuries  to  others;  and,  if 
he  uses  such  machine  recklessly  and  without  regard  to  the 
rights  of  others,  his  conduct  may  as  well  be  characterized  by 
the  term  'willful'  as  by  the  term  'reckless,'  for  the  difference 
in  this  regard  between  recklessness  and  willfulness  is  scarcely 
appreciable."  If  any  doubt  could  remain  as  to  the  meaning 
of  the  charge,  it  was  set  at  rest  by  the  conclusion,  where  it 
was  said:  "You  can  take  in  doctor's  bill,  paralysis,  suffer- 
ing, etc.,  and  if  the  negligence  was  such  as  to  warrant  you  to 
come  to  the  conclusion  that  it  was  a  willful  and  intentional 
disregard  of  the  passengers  of  that  train — if  it  was  reckless- 
ness of  that  sort — you  can  add  to  the  actual  damages  whatever 
you  think  proper  as  punishment  or  smart  money  for  the 
punishment  of  the  defendant."  The  charge  given  to  the  jury, 
fairly  construed,  was,  without  doubt,  to  the  effect  that 
exemplary  damages  could  be  awarded  for  gross  negligence  and 
recklessness  so  great  as  to  imply  willfulness,  and  in  this  there 
was  no  error. 
The  questions  made  in  subdivisions  "a"   and  "b"  of  the 
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fourth  exception  have  already  been  discussed  In  sub- 
division *'c*'  of  this  exception  the  appellant  insists  the  circuit 
judge  invaded  the  province  of  the  jury  in  using  the  illustra- 
tion of  a  motorman  of  a  street  car  putting  on  an  extra  head  of 
electricity  and  rushing  his  car  through  a  crowded  street  in 
utter  disregard  of  the  safety  of  the  people  on  the  streets.  To 
illustrate  by  stating  a  hypothetical  case,  as  was  done  here, 
sometimes  gives  the  jury  a  clearer  apprehension  of  the  legal 
terms  the  trial  judge  is  obliged  to  use  in  his  charge.  While 
such  illustrations  should,  no  doubt,  be  used  with  great  cau- 
tion, they  are  admissible  when  they  contain  no  statement  of 
the  facts  of  the  case  under  consideration,  and  no  intimation 
of  the  opinion  of  the  judge  on  the  facts.  Mew  v.  Ry.  Co.,  55 
S.  C.  100,  32  S.  E.  328;  Welch  v.  Mfg.  Co.,  55  S.  C.  583,  33 
S.  E.  739;  Mason  v.  Ry.  Co.,  58  S.  C.  78,  36  S.  E.  440,  53  L. 
R.  A.  913,  79  Am.  St.  Rep.  826;  Sims  v.  Ry.  Co.,  59  S.  C. 
256,  37  S.  E.  836.  In  this  case  the  illustration  was  hypothet- 
ical, and  contained  no  reference  to  the  evidence  offered,  and 
no  intimation  as  to  the  merits  of  the  case  before  the  court. 
Even  if  the  illustration  could  be  regarded  as  furnishing  to  the 
jury  a  standard  of  gross  and  reckless  negligence  amounting 
to  willfulness,  it  was  not  so  unfavorable  to  the  defendant  that 
the  jury  should  be  led  to  think  the  plaintiff  must  make  out  a 
case  as  strong  as  the  example  given  by  the  court  before  he 
could  recover  exemplary  damages. 

The  judgment  of  this  court  is  that  the  judgment  of  the  cir- 
cuit court  be  affirmed.         

Griffin  v.  Southern  Ry. 

{Supreme  Court  0/ South  Carolina^  Jan.  10, 1903, ) 

[43  S.  E.  Rep.   445.] 

Negligence — Different  Causes  of  Action — Pleading. 

Under  22  St.  at  I^arge,  p.  693,  providing  that,  where  two  or  more 
acts  of  negligence  are  set  forth  in  the  same  complaint  as  causing  the 
injury  for  which  suit  was  brought,  the  plaintiff  shall  not  be  required 
to  elect  between  them,  a  complaint  in  an  action  against  a  railroad 
company,  alleging  willful  negligence  in  running  a  train,  and  also  that 
the  cars  were  in  a  dangerous  condition,  does  not  entitle  defendant  to 
a  nonsuit  on  the  ground  that  there  was  no  evidence  of  willful  negli- 
gence. 

Exemplary  Damages. 

Where  two  or  more  persons  are  injured  by^  the  negligent  act  of  a 
railroad  company,  that  one  of  them  sued  and  recovered  exemplary 
damages  for  intentional  wrong  is  no  bar  to  the  claim  of  the  others  to 
recover  exemplary  damages. 

Same — Injury  to  Passengers—Reckless  Speed.* 

In  an  action  against  a  railroad  company,  where  the  running  of  a 
train  at  a  great  rate  of  speed  over  a  defective  track  was  alleged, 
evidence  that  the  train  was  running  at  the  rate  of  a  mile  a  minute 
justified  a  finding  that  there  was  a  reckless  disregard  of  the  rights  of 
the  passengers  authorizing  exemplary  damages. 

*Speed  of  traius  or  cars  as  an  element  of  negligence,  see  mono- 
graph appended  to  Northern  Pac.  Ry.  Co.  v,  Adams  (C.  C.  A.),  3 
R.  R.  R.  734.  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  734. 
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Appeal  from  common  pleas  circuit  court  of  Edgefield  county ; 
Buchanan,  Judge. 

Action  by  Marvin  Griffin,  by  a  guardian  ad  litem,  against 
the  Southern  Railway.  Judgment  for  plaintiff.  Defendant 
appeals.     Affirmed. 

B.  L.  Abney  and  E.  M.  Thomson,  for  appellant. 

J.  Wm.  Thurmond  and  S.  McG.  Simkins,  for  appellee. 

GARY,  A.  J.  This  is  an  action  for  the  punitive  and  com- 
pensatory damages,  alleged  to  have  been  sustained  by  the 
plaintiff  while  a  passenger  on  defendant's  train.  The  answer 
of  the  defendant  contained  substantially  a  general  denial  of 
the  allegations  set  forth  in  the  complaint.  So  much  of  the 
complaint  as  is  necessary  to  understand  fully  the  questions 
presented  by  the  exceptions  is  as  follows:  **(6)  That  the  last- 
mentioned  train  of  cars  upon  which  the  plaintiff  and  his  said 
mother  were  received  and  were  being  transported  as  aforesaid 
(the  same  being  behind  time,  as  the  plaintiff  is  informed  and 
believes  and  alleges),  soon  after  it  had  left  the  town  or  station 
of  Trenton,  at  a  point  or  place  about  three  and  one-half  miles 
from  the  said  town  or  station  of  Trenton,  and  at  a  point  of  or 
commencement  of  a  curve  in  said  line  of  railroad,  was 
wrecked,  and  the  car  or  coach  in  which  the  plaintiff  with  his 
said  mother  was  traveling,  together  with  other  cars,  boxes, 
or  coaches,  composing  a  part  of  said  train,  having  been 
derailed,  and  suddenly,  with  great  force  and  violence,  thrown 
from  the  track,  and  the  plaintiff,  by  reason  of  the  great  and 
sudden  force  and  jar  occasioned  by  said  wreck,  and  the  cars, 
boxes,  ahd  coaches  being  thrown  from  the  track  as  aforesaid, 
was  seriously  shocked  and  was  with  great  force  and  violence 
thrown  from  the  lap  of  his  said  mother.  *  *  *  (7)  That 
the  approach  on  the  roadbed  of  the  defendant  to  and  beyond 
the  point  where  said  wreck  occurred  and  said  car  or  coaches 
were  derailed  and  thrown  from  the  track  as  aforesaid,  is,  for 
a  considerable  distance,  a  heavy  downgrade,  and  that  the 
engineer  and  servant  and  agent  of  the  defendant  company 
who  was  running  and  driving  said  engine  to  which  said  car  or 
coaches  were  attached,  unmindful  of  his  duty  and  of  the  safety 
of  this  plaintiff  and  others  upon  said  train,  negligently,  care- 
lessly, recklessly,  wantonly,  and  willfully  ran  and  was  running 
said  engine  and  train  of  cars  or  coaches  down  said  grade,  and 
up  to  the  point  and  place  where  said  wreck  occurred  and  said 
cars  and  coaches  were  derailed  and  thrown  from  the  track,  at 
a  high,  dangerous,  and  unreasonable  rate  of  speed.  That 
upon  information  and  belief  the  plaintiff  alleges  that  the  road- 
bed and  fixtures  composing  the  same  of  the  defendant  com- 
pany at  the  point  or  place  and  time  where  and  when  said 
wreck  occurred  and  said  cars  or  coaches  were  derailed  and 
thrown  from  the  track,  was  defective,  out  of  repair,  and  in  an 
unsafe  and  dangerous  condition,  due  to  the  negligence,  care- 
lessness, and  wantonness  and  willfulness  of  the  defendant,  its 
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officers,  servants,  and  agents.  And,  further,  upon  information 
and  belief,  this  plaintiff  alleges  that  the  rolling  stock  or  trucks 
of  one  or  some  of  the  cars,  coaches,  or  boxes  forming  a  part 
of  said  train  was  defective,  unsafe,  and  unsound,  and  in  a 
dangerous  condition,  due  to  the  negligence,  carelessness,  reck- 
lessness, wantonness,  and  willfulness  of  the  defendant,  its 
officers,  servants,  and  agents.'*  The  jury  rendered  a  verdict 
in  favor  of  the  plaintiff. 

The  appellant's  first  exception  is  as  follows:  **(i)  Excepts 
because  the  presiding  judge  erred  in  overruling  defendant's 
motion  for  a  nonsuit  as  to  so  much  of  the  complaint  as  charged 
wantonness,  willfulness,  recklessness,  and  malice,  which 
motion  was  made  upon  the  ground  that  there  was  no  evidence 
in  the  case  showing  or  tending  to  show  the  same."  In  1898 
{22  St.  at  Large,  p.  693)  an  act  was  passed  entitled  **An  act 
to  regulate  the  practice  in  the  courts  of  this  state  in  actions 
ex  delicto  for  damages,"  the  first  and  second  sections  of 
which  provide: 

**  Section  i.  That  in  all  actions  ex  delicto  in  which 
vindictive,  punitive  or  exemplary  damages  are  claimed  in  the 
complaint,  it  shall  be  proper  for  the  party  to  recover  also  his 
actual  damages  sustained ;  and  no  party  shall  be  required  to 
make  any  separate  statement  in  the  complaint  in  such  action, 
nor  shall  any  party  be  required  to  elect  whether  he  will  go  to 
trial  for  actual  or  other  damages,  but  shall  be  entitled  to  sub- 
mit his  whole  case  to  the  jury  under  the  instruction  of  the 
court. 

**Sec.  2.  That  in  all  cases  where  two  or  more  acts  of  negli- 
gence or  other  wrong  are  set  forth  in  the  complaint  as  causing 
or  contributing  to  the  injury  for  which  such  suit  is  brought, 
the  party  plaintiff  in  such  suit  shall  not  be  required  to  state 
such  several  acts  separately  nor  shall  such  party  be  required 
to  elect  upon  which  he  will  go  to  trial,  but  shall  be  entitled  to 
submit  his  whole  case  to  the  jury  under  the  instructions  of 
the  court,  and  to  recover  such  damages  as  he  has  sustained, 
whether  such  damages  arose  from  one  or  another  or  all  of 
such  acts  or  wrongs  alleged  in  the  complaint." 

The  complaint  contains  but  a  single  cause  of  action.  Be- 
fore the  passage  of  said  act  the  plaintiff  could  not  properly 
combine  in  the  same  cause  of  action  acts  of  negligence 
(which  entitled  him  to  recover  only  compensatory  damages) 
and  other  acts  of  wrong  growing  out  of  willfulness,  wanton- 
ness, or  recklessness  (which  entitled  him  to  recover  punitive, 
vindictive  or  exemplary  damages).  Pickens  v.  R.  R.  Co.,  54 
S.  C.  498,  32  S.  E.  567.  The  plaintiff,  however,  is  permitted 
by  said  act  to  allege  in  the  same  cause  of  action  two  or  more 
acts  on  negligence  or  other  wrong  as  causing  or  contributing 
to  the  injury  or  which  the  suit  is  brought;  and  is  entitled  to 
submit  his  whole  case  to  the  jury,  and  recover  such  damages 
as  he  has  sustained,  whether  such  damages  arose  from  one  or 
another  or  all  of  such  acts  or  wrongs  alleged  in  the  complaint. 
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A  nonsuit,  furthermore,  is  an  entirety.  It,  therefore,  cannot 
be  granted  unless  there  is  a  failure  of  testimony  to  sustain  all 
the  acts  of  wrong  set  out  in  the  cause  of  action,  as  its  effect 
would  be  to  deprive  the  plai:itif{  of  the  right  to  recover 
damages  for  those  acts  of  wrong  which  the  testimony  showed 
were  the  cause  of  the  injury.  This  exception  is  overruled. 
The  second  and  third  exceptions  are  as  follows:  ** (2)  Ex- 
cepts because  the  presiding  judge  erred  in  refusing  to  allow 
the  defendant  to  amend  its  answer  by  setting  up  the  judgment 
in  the  case  of  Jose  Griffin  v.  Southern  Railway  Company,  in 
so  far  as  it  included  punitive  damages  against  the  defendant, 
said  case  having  been  tried  just  before  the  present  case,  hav- 
ing arisen  out  of  the  same  accident,  being  against  the  same 
defendant,  in  which  suit  punitive  damages  were  demanded, 
and,  as  defendant  contends,  recovered;  whereas,  it  is  sub- 
mitted that  punitive  damages  cannot  be  recovered  but  once 
for  a  single  willful  transaction, — that  is,  punitive  damages, 
being  in  the  nature  of  a  penalty,  cannot  be  recovered  but 
once  for  the  same  willful  wrong  or  transaction.  (3)  Excepts 
because  the  presiding  judge  erred  in  holding  that  defendant 
could  not  introduce  any  evidence  going  to  show  that  punitive 
damages  had  been  once  recovered  against  it  by  another  party 
for  the  same  accident  or  transaction  referred  to  in  the  com- 
plaint herein,  for  the  reason  stated  in  exception  2,  supra." 
This  is  the  first  time  the  question  raised  by  these  exceptions 
has  been  presented  to  this  court  for  adjudication.  The  only 
authority  cited  by  the  appellant's  attorneys  is  the  case  of 
Watts  V.  R.  R.  Co.,  60  S.  C.  73,  38  S.  E.  240,  in  which  the 
court  says:  ** Exemplary  or  punitive  damages  go  to  the 
plaintiff  not  as  a  fine  or  penalty  for  a  public  wrong,  but  in 
vindication  of  a  private  right  which  had  been  willfully  in- 
vaded ;  and,  indeed,  it  may  be  said  that  such  damages  in  a 
measure  compensate  or  satisfy  for  the  willfulness  with  which 
the  private  right  was  invaded,  but,  in  addition  thereto,  operat- 
ing as  a  deterring  punishment  to  the  wrongdoer  and  as  a  warn- 
ing to  others.*'  The  question  under  consideration  was  not 
before  the  court  in  that  case,  and,  in  our  opinion,  it  does  not 
sustain  the  appellant's  contention.  When  several  persons  are 
injured  by  the  same  wrongful  act,  th^sir  causes  of  action  are 
separate  and  distinct.  Hellams  v.  Switzer,  24  S.  C.  39.  The 
plaintiff  is  as  much  entitled  to  the  damages  arising  from  an 
act  of  intentional  wrong  as  to  those  growing  out  of  negligence. 
The  judgment  in  the  action  which  should  first  be  tried  would 
bind  the  parties  to  the  record  and  those  in  privity  with  them, 
but  would  not  be  binding  upon  parties  to  a  separate  and  dis- 
tinct action.  The  effect  of  sustaining  the  proposition  for 
which  the  appellant  contends  would  be  to  deprive  all  persons 
injured  by  the  wrongful  act  of  punitive  damages,  except  the 
party  who  should  first  succeed  in  recovering  a  verdict.  It 
cannot  be  successfully  contended  that  the  law  contemplated 
that  the  rights  of  litigants  should  be  dependent   upon  so 
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precarious  an  event.  These  exceptions  must  also  be  over- 
ruled. 

The  fourth  and  fifth  exceptions  are  as  follows:  "(4)  Ex- 
cepts because  the  presiding  judge  erred  in  refusing  to  charge 
the  jury  defendant's  request,  to  wit:  *There  having  been  no 
evidence  offered  showing  or  tending  to  show  any  wantonness 
or  willfulness,  recklessness,  or  malice  on  the  part  of  the 
defendant,  the  jury  cannot  award  any  punitive  damages  in 
this  case,  but  must  confine  their  verdict  to  actual  damages 
only.'  Said  request,  it  is  submitted,  contained  a  correct 
proposition  of  law  applicable  to  the  case,  and  should  have 
been  charged,  its  refusal  being  to  defendant's  prejudice. 
(5)  Excepts  because  the  presiding  judge  erred  in  charging  the 
jury  as  follows:  4f  willfulness,  recklessness,  and  wantonness 
appear,  then  you  can  give  punitive  or  vindictive  damages. ' 
The  error  consisted  in  authorizing  the  jury  to  award  punitive 
damages  when  there  is  no  evidence  whatsoever  to  support  the 
same,  the  entire  evidence  being  capable  of  but  one  inference, 
to  wit,  that  the  defendant  was  guilty  of  no  wantonness,  will- 
fulness, recklessness,  or  malice."  It  is  frequently  difficult  to 
tell  whether  an  act  of  wrong  is  attributable  to  willfulness  or 
mere  inadvertence,  which  is  the  foundation  of  negligence; 
and,  whenever  the  facts  are  susceptible  of  more  than  one 
inference,  it  is  peculiarly  the  province  of  the  jury  to  determine 
such  question.  Pickens  v.  R.  R.  Co..  54  S.  C.  498,  32  S.  E. 
567.  The  fact  that  it  is  often  hard  to  determine  whether  an 
act  of  wrong  was  the  result  of  recklessness  or  inadvertence,  was 
no  doubt  one  of  the  reasons  inducing  the  legislature  to  pass 
the  act  of  1898,  hereinbefore  mentioned.  By  reference  to  the 
complaint  it  will  be  seen  that  the  running  of  the  train  at  the 
rate  of  speed  and  under  the  circumstances  therein  mentioned 
was  alleged  to  have  been  both  willful  and  negligent.  In  the 
testimony  of  Mrs.  Jose  Griffin  we  find  the  following:  **Q.  Be- 
fore that  wreck  that  morning,  did  you  look  out  of  the 
window.?  A.  Yes,  sir.  Q.  How  was  it  running.?  A.  It  was 
running  so  fast  that  I  could  not  hardly  tell  what  the  telegraph 
post  was."  E.  Harrison,  another  witness,  testified  as  fol- 
lows: **Q.  Did  you  see  the  train  that  morning?  A.  Yes, 
sir.  Q.  Did  you  ever  time  the  train.?  A.  Yes,  sir;  M.  Ryan 
and  myself  timed  it,  and  it  ran  a  mile  in  fifty-nine  seconds. 
Q.  This  morning  you  saw  it  how  was  it  running?  A.  Run- 
ning pretty  fast.  Q.  As  fast  as  it  did  the  time  you  timed  it? 
A.  Yes,  sir;  I  think  so."  This  was,  at  least,  some  testimony 
from  which  the  jury  might  have  inferred  that  there  was  a 
reckless  disregard  of  the  rights  of  the  passengers  under  the 
circumstances  alleged  in  the  complaint.  These  exceptions 
are  likewise  overruled. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 
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(Supreme  Court  of  Oregon,  March  p,  1903, ) 

[71  Pac.  Rep.  659.] 

Contributory  Negligence — Riding  on  Footboard  of  Street  Car.* 

One  ia  not  i^uilty  of  contributory  negligence  in  riding  on  the  foot- 
board of  an  open  car  where  all  the  seats  are  occupied. 

Injury  to  Street  Car  Passengers — Proximity  of  Bridge. 

A  street  railway  company  constructed  its  tracks  so  near  the  super- 
structure of  a  bridge  as  to  leave  only  18  inches  between  the  framework 
thereof  and  the  outer  edge  of  the  footboard  of  its  open  cars.  A  passen- 
ger riding  on  the  footboard — the  seats  inside  the  car  all  being  occupied — 
was  injured  by  coming  in  contact  with  a  strut  of  the  bridge.  There 
was  evidence  that  the  car  was  going  at  an  unlawful  rate,  and  that  no 
warning  was  given  :  held,  that  the  company's  negligence  was  a  question 
for  the  jury. 

Same— Absence  of  Negligence — Evidence. 

The  fact  that  the  street  railway  had  been  operated  for  over  10  years, 
and  that  no  accident  had  occurred  from  a  like  cause,  did  not  show  an 
absence  of  negligence,  as  matter  of  law. 

Same — Contributory  Negligence — Riding  on  Footboard  of  Street  Car. 
One  injured  while  riding  on  the  footboard  of  an  open  car  by  coming 
in  contact  with  the  strut  of  a  bridge  over  which  the  car  was  passing 
was  not  guilty  of  contributory  negligence,  though  he  leaned  back  in 
returning  his  money  to  his  pocket,  or  in  looking  to  see  what  a  friend, 
also  on  the  footboard,  was  doing. 

Same — Negligence — Allowing  Passengers  to  Ride  on  Footboard. f 

It  is  not  negligence  per  se  for  a  street  railway  company  to  permit 
passengers  to  ride  on  the  footboard  of  an  open  car  where  all  the  seats 
are  occupied. 

Same — Same— Same — Instructions. 

Refusal  to  charge  that  it  was  not  negligence  for  a  street  railway 
company  to  permit  a  passenger  to  ride  on  the  footboard  of  a  crowded 
car  was  error,  though  the  court  charged  that  if  the  passenger  volun- 
tarily took  his  place  there,  and,  by  reasonable  care,  could  have  ridden 
safely,  but  did  not  use  such  care,  the  company  was  not  liable,  espe- 
cially where  the  court  also  charged  that,  if  the  accident  to  the  passenger 
was  the  direct  result  of  the  overcrowded  condition  of  the  car,  the  com- 
pany would  be  liable,  provided  the  passenger  was  not  guilty  of  con- 
tributory negligence. 

Appeal  from  circuit  court,  Multnomah  county;  John  B. 
Cleland,  Judge. 

Action  by  George  W.  Anderson,  administrator  of  Chester 
Anderson,  deceased,  against  the  City  &  Suburban  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed. 

The  plaintiff's  intestate,  a  boy  about  i6  years  of  age,  was 
killed  in  October,  1901,  by  coming  in  contact  with  a  strut  of 
the  Morrison  Street  Bridge  while  riding  as  a  passenger  upon 
one  of  defendant's  open  trolley  cars.  In  company  with  his 
two  sisters  and  a  young  gentleman  named  Robinson,  he 
boarded   the  car  on  the  East  Side,  near  Grand  avenue,  about 

*8ee  foot-note  appended  to  Baltimore  Consol.  Ry.  Co.  v.  Foreman 
(Md.)*  2  R.  R.  R.  182,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  182. 

tSee  generally,  monograph  appended  to  Chicago  City  Ry.  Co.  v, 
Morse  (111.),  4  R.  R.  R.  215,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  215. 
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8  o'clock  in  the  evening,  for  the  purpose  of  crossing  to  the 
West  Side,  and  there  transferring  to  an  Albina  car.  The 
seats  in  the  car  were  all  occupied,  and  one  of  the  passengers 
gave  up  his  seat  to  the  ladies  of  the  party ;  and  the  deceased, 
his  companion,  Robinson,  and  other  passengers,  stood  on  the 
footboard.  In  crossing  the  bridge  the  deceased  was  struck 
on  the  head  by  one  of  the  timbers  thereof,  thrown  under  the 
car,  and  killed.  The  bridge  is  20  feet  and  10  inches  wide  in 
the  clear.  The  defendant  company  has  two  car  tracks 
thereon,  6  feet  apart,  leaving  a  space  of  26  inches  between  the 
uprights  supporting  the  roofs  of  the  open  or  summer  cars  as 
they  pass  each  other,  and  24  inches  between  the  uprights  on 
the  outer  side  and  the  strut  of  the  bridge.  The  footboard  of 
the  car  is  6  or  8  inches  wide,  thus  leaving  a  space  of  about  18 
inches  from  the  outer  edge  of  the  board  to  the  strut.  There 
is  no  material  conflict  in  the  evidence  as  to  the  manner  of  the 
accident.  The  witnesses  for  the  plaintiff  testified  that  the 
deceased  was  holding  the  upright  with  his  right  hand,  and 
returning  his  money  to  his  pocket  with  the  left,  at  the  time 
he  was  struck.  Dr.  Josephi,  who  was  standing  on  the  foot- 
board between  Robinson  and  the  deceased,  and  who  testified 
for  the  defendant,  said  that  the  conductor  had  been  around 
collecting  fares,  and  just  before  reaching  the  bridge  the 
deceased  asked  Robinson  to  get  transfers  for  the  party;  that 
Robinson  started  to  the  end  of  the  car  for  that  purpose,  when 
the  deceased,  who  was  riding  with  his  back  to  the  west,  and 
therefore  toward  the  bridge,  leaned  back  so  as  to  look  behind 
the  witness  and  see  whether  Robinson  was  getting  the  trans- 
fers, and  while  in  this  position  his  head  came  in  contact  with 
the  strut  of  the  bridge,  throwing  him  from  the  car.  The  evi- 
dence as  to  the  speed  of  the  car  is  somewhat  conflicting. 
Some  of  the  witnesses  for  the  plaintiff  put  it  as  high  as  18 
miles  an  hour,  while  those  for  the  defendant  estimated  it  at 
much  less.  It  is  admitted,  as  we  understand  the  record,  or  at 
least  there  is  evidence  tending  to  show,  that  no  warning  was 
given  of  the  approach  of  the  car  to  the  bridge,  or  of  any  danger 
therefrom.  The  complaint  alleges  that  the  defendant  was 
negligent  (i)  in  constructing  its  tracks  in  such  cl6se  proximity 
to  the  strut  or  brace  timbers  of  the  bridge  as  to  make   it  dan- 

f:erous  for  passengers  riding  on  the  footboard  of  its  cars; 
2)  in  running  the  car  upon  which  deceased  was  riding  at  a 
dangerous  and  unlawful  rate  of  speed;  (3)  in  failing  to  give 
warning  of  the  approach  to  the  bridge,  or  the  danger  on 
account  thereof;  and  (4)  in  overloading  and  crowding  the  car 
upon  which  deceased  was  riding.  These  several  charges  of 
negligence  are  denied  by  the  answer.  At  the  close  of  the 
testimony,  the  defendant  requested  the  court  to  charge  the 
jury  as  follows:  **There  is  not  sufficient  evidence  in  this  case 
to  sustain  a  judgment  in  favor  of  the  plaintiff,  and  your 
verdict  must  be  for  the  defendant.  *  *  *  It  is  not  negli- 
gence   on    the     part     of  the  railway     company  to  permit 
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passengers  to  ride  on  the  footboard  of  its  cars,  provided  a  pas- 
senger voluntarily  chooses  that  place  when  the  seats  are  full, 
rather  than  await  the  arrival  of  another  car,  and  a  passenger 
taking  such  position  is  bound  to  exercise  reasonable  care  to 
avoid  accident  or  injury  to  himself;  but  if  he  fails  to  exer- 
cise reasonable  care,  and  by  reason  thereof  is  injured,  the 
railway  company  is  not  liable  for  such  injury."  Both  of 
these  instructions  were  refused,  and  the  following,  among 
others,  given:  **If  you  find  from  the  evidence  that  the 
defendant  company  undertook  to  carry  a  number  of  persons 
greatly  in  excess  of  the  capacity  of  the  car  upon  which  the 
accident  happened,  so  that  passengers,  including  the  deceased, 
were  compelled  to  stand  on  the  footboard,  and  the  accident 
was  the  direct  result  of  such  overcrowded  condition  of  said 
car,  the  defendant  would  be  liable  for  the  same,  provided  the 
deceased  was  not  guilty  of  negligence  contributing  to  the 
cause  of  his  injury."  **Ifyou  find  from  the  evidence  that 
the  deceased,  Chester  Anderson,  voluntarily  took  his  place  on 
the  footboard  of  the  car,  and  that  by  the  exercise  of  reasonable, 
care  he  could  have  ridden  safely  in  that  place  to  his  desti- 
nation, and  if  you  further  find  that  he  did  not  use  ordinary- 
care,  but  unnecessarily  and  carelessly  leaned  out  from  the 
car,  and,  by  reason  of  so  leaning  out,  his  head  came  into  con^ 
tact  with  the  framing  of  the  bridge,  causing  an  injury  of 
which  he  died,  the  defendant  is  not  liable  for  any  damages 
resulting  therefrom,  and  your  verdict  must  be  for  the  defend- 
ant." The  plaintiff  had  a  verdict  and  judgment  for  $3,000, 
and  the  defendant  appeals. 

John  M.  Gearin,  for  appellant. 

V.  K.  Strode  and  Henry  E.  McGinn,  for  respondent. 

BEAN,  J.  (after  stating  the  facts).  It  is  urged  that  the. 
request  for  an  instruction  directing  a  verdict  for  defendant 
should  have  been  given,  because  the  evidence  shows  no 
breach  of  any  duty  that  the  defendant  owed  to  plaintiff. 
Negligence  is  generally  a  question  for  the  jury.  The  cases 
in  which  the  courts  will  assume  to  decide  it,  and  withdraw 
the  case  from  the  jury  or  direct  a  verdict,  are  generally  those 
in  which  reasonable  minds  cannot  differ  as  to  the  conclusions 
to  be  drawn  from  the  facts.  Where  the  facts  are  in  conflict, 
or  where  they  are  undisputed,  but  honest  minds  might  reason- 
ably differ  as  to  the  conclusions  to  be  deduced  therefrom,  the 
case  must  go  to  the  jury.  Now,  it  is  admitted  that  the  defend- 
ant constructed  its  tracks  so  near  the  superstructure  of  the 
bridge  as  to  leave  a  space  of  only  18  inches  between  the  frame- 
work thereof  and  the  outer  edge  of  the  footboard  of  its  open 
cars,  upon  which  passengers  were  permitted  to  ride;  and 
there  is  evidence  tending  to  show  that  the  car  was  moving  at 
an  unusual  and  unlawful  rate  of  speed,  and  that  no  warning 
was  given  to  the  deceased  of  the  approach  to  the  bridge,  or  ot 
any  danger  to  be  apprehended  therefrom.  The  question, 
then,  is  whether,  under  such  circumstances,  the  court  can  say, 
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as  a  matter  of  law,  that  the  defendant  was  not  negligent. 
The  authorities  all  agree  that  it  is  negligence  for  a  street  rail- 
way company  to  permit  permanent  obstructions  to  stand  so 
near  its  tracks  that  passengers  g:etting  off  or  on  its  cars,  or 
riding  thereon,  are  in  danger  of  coming  in  contact  therewith, 
and  it  is  generally  considered  a  question  for  the  jury  as  to 
whether  a  given  obstruction  is  so  situated.  Walsh  v.  Oregon 
Railway  &  Navigation  Co.,  lo  Or.  250;  Johnston  v.  O.  S.  L, 
Ry.  Co.,  23  Or.  94,  31  Pac.  283;  Elliott  v.  Newport  Street 
Railway  Co.,  18  R.  I.  707,  28  Atl.  338,  31  Atl.  694,  23  L.  R. 
A.  208;  Whalen  v.  Illinois  R.  &  Coal  Co.,  16  111.  App.  320; 
Chicago  &  Iowa  R.  Co.  v.  Russell,  Adm*r,  91  111.  298,  33  Am. 
Rep.  54;  West  Chicago  Street  Railroad  Co.  v.  Marks,  82  111. 
App.  185,  affirmed  in  182  111.  15,  55  N.  E.  67;  Geitz  v.  Mil- 
waukee City  R.  Co.,  72  Wis.  307,  39 N.  W.  866;  City  Railway 
Co.  v.  Lee,  50  N.  J.  Law,  435,  14  Atl.  883,  7  Am.  St.  Rep. 
798;  Topeka  City  Ry.  Co.  v.  Higgs,  38  Kan.  375,  16  Pac. 
667,  5  Am.  St.  Rep.  754;  Dahlberg  v.  Minneapolis  Street  Ry. 
Co.,  32  Minn.  404,  21  N.  W.  545,  50  Am.  Rep.  585. 

It  cannot  be  said  that  the  deceased  was  guilty  of  contribu- 
tory negligence  in  riding  on  the  footboard  of  the  car.  Lapointe 
v.  Middlesex  Railroad,  144  Mass.  18,  10  N.  E.  497;  Graham 
v.  Manhattan  R.  Co.,  149  N.  Y.  336,  43  N.  E.  917;  Seymour  v. 
The  Citizens'  Ry.  Co.,  114  Mo.  266,  21  S.  W.  739.  He  was 
there  by  the  invitation  and  consent  of  the  company,  and, 
while  he  was,  perhaps,  required  to  exercise  extra  care  and 
caution,  on  account  of  the  increased  danger  attending  his 
position,  it  was  nevertheless  the  duty  of  the  company  to 
furnish  him  a  reasonably  safe  place  in  which  to  ride,  and  not 
expose  him  to  injury  from  permanent  obstructions  unreason- 
ably near  its  tracks.  ** Where  a  railroad  company,"  says  the 
Supreme  Court  of  Illinois,  **  places  its  tracks  so  near  an  obstruc- 
tion, which  it  is  necessary  for  its  cars  to  pass,  that  its  pas- 
sengers, in  getting  on  and  off  the  cars,  and  while  upon  them, 
are  in  danger  of  being  injured  by  contact  with  such  obstruc- 
tion, it  is  a  fair  question  for  the  jury  whether  the  coinpany  is 
or  is  not  guilty  of  negligence."  North  Chicago  Street  R.  Co. 
V.  Williams,  140  111.  275,  29  N.  E.  672.  This  doctrine  is 
obviously  sound,  and  the  question  of  negligence  for  the  jury, 
where  a  street  railway  company  invites  or  expects  passengers 
to  ride  on  the  footboard  of  its  cars,  and  carries  them,  at  a 
rapid  rate  of  speed,  in  close  proximity  to  dangerous  obstruc- 
tions, of  which  they  have  no  knowledge,  without  warning 
them  of  the  risk.  A  common  carrier  of  passengers  by  street 
cars  is  required  **to  exercise  the  highest  degree  of  skill  and 
care  which  may  reasonably  be  expected  of  intelligent  and ' 
prudent  persons  engaged  in  that  business,  in.  view  of  the 
instrumentalities  employed  and  the  dangers  naturally  to  be 
apprehended. ' '  Booth,  St.  Ry.  Law,  §  328.  And  it  is  the 
duty  of  such  a  carrier  to  foresee  the  possible  danger  to  which 
passengers  riding  on  the  footboards  of  its  cars  might   be  ex- 
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posed  by  a  slight  movement  of  the  body  in  consequence  of 
the  proximity  of  its  tracks  to  permanent  structures,  and  it  is 
not  negligence  on  the  part  of  a  passenger  to  omit  to  look  out 
for  such  structures  unless  he  has  reason  to  anticipate  some  such 
danger.  He  has  a  right  to  assume  that  the  company  has  per- 
formed its  duty  to  carry  him  safely,  and  that  it  will  not  ex- 
pose him  to  unnecessary  hazard,  and  to  act  accordingly. 
Dickinson  v.  Port  Huron  Ry.  Co.,  53  Mich.  43,  18  N.  W.  553. 
So  that,  upon  the  whole,  we  are  of  the  opinion  that  the  ques- 
tion of  negligence  was  for  the  jury,  and  not  the  court.  The 
fact  that  the  defendant's  road  had  been  operated  since  1890, 
and  no  accident  had  occurred  from  a  like  cause,  is  not  con- 
clusive evidence  of  the  absence  of  negligence  on  its  part, 
either  In  the  construction  of  the  road  or  the  operation  of  the* 
cars.  Nor  was  the  deceased  necessarily  guilty  of  contribu- 
tory negligence  because  he  leaned  back  while  in  the  act  of 
returning  his  money  to  his  pocket,  or  in  looking  after  his 
friend.  Conduct  of  that  kind  on  the  part  of  passengers  was 
such  as  might  reasonably  be  anticipated  by  the  railway  com- 
pany. The  cases  of  Craighead  v.  B.  C.  R.  Co.,  123  N.  Y.  391, 
25  N.  E.  387,  and  Gilly  v.  New  Orleans  City  R.  Co.,  21 
South.  850,  49  La.  Ann.  588,  principally  relied  upon  by  the 
defendant,  are  in  many  ways  to  be  distinguished  from  the  case 
in  hand.  In  the  former,  the  plaintiff  was  injured  in  the  day- 
time by  a  passing  car,  while  going  along  the  footboard  of  the 
car  upon  which  he  was  riding,  at  a  place  where  cars  were 
passing  as  often  as  once  every  half  minute.  In  the  latter,  the 
plaintiff  was  familiar  with  the  obstruction  by  which  he  was 
injured,  had  ridden  on  the  cars  for  six  or  seven  years,  and  was 
fully  aware  of  the  danger. 

That  the  instruction  requested  and  refused,  to  the  effect 
that  it  was  not  negligence  on  the  part  of  the  defendant  to 
permit  passengers  to  ride  on  the  footboard  of  its  cars,  con- 
tains a  correct  statement  of  the  law,  is  unquestioned.  It  is 
not  negligence  per  se,  either  on  the  part  of  a  passenger  or  a 
street  railway  company,  that  a  passenger,  reasonably  com- 
petent to  take  care  of  himself,  should  ride  on  the  platform  or 
footboard  of  a  crowded  car.  It  is,  however,  obviously  more 
dangerous  to  occupy  such  a  position  than  a  seat  in  the  car, 
and  therefore  the  law  imposes  upon  both  the  passenger  and 
the  railway  company  the  duty  of  extra  caution  to  prevent 
injury;  and  a  railway  company  which  accepts  a  person  as  a 
passenger,  and  permits  him  so  to  ride,  is  bound  to  carry  him 
with  a  degree  of  skill,  prudence,  and  care  proportionate  to 
the  danger  to  be  apprehended,  but  it  is  not  negligent  in  per- 
mitting him  to  do  so.  Booth,  St.  Ry.  Law,  §  341 ;  Sandford 
V.  Hestonville  R.  Co.,  136  Pa.  84,  20  Atl.  799;  Craighead  v. 
B.  C.  R.  Co.,  supra;  Gilly  v.  New  Orleans  City  R.  Co., 
supra. 

It  is  insisted,  however,  that  the  instruction  as  requested 
was,  in  substance,  given  by  the  court,  in  the  charge  that  if  the 
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deceased  voluntarily  took  his  place  on  the  footboard,  and  by* 
the  exercise  of  reasonable  care  could  have  ridden  safely,  but 
did  not  use  such  care,  and  on  account  thereof  was  injured, 
the  defendant  is  not  liable.  A  comparison  of  the  instruction 
refused  and  the  one  given  will  show  that  they  are  not  the 
same.  They  are  practically  so  as  to  the  negligence  of  the 
defendant,  and  the  result  thereof;  but  the  important  part  of 
the  requested  instruction — that  it  was  not  negligence  on  the 
part  of  the  company  to  permit  passengers  to  ride  on  the  foot- 
board of  its  cars — was  refused.  The  instruction  as  given  was 
declaratory  of  the  obligation  resting  on  the  deceased  to  look 
out  for  himself,  and  was  correct,  whether  the  act  of  defend- 
ant in  permitting  him  to  ride  on  the  footboard  constituted 
negligence  or  not.  If  it  was  negligence,  but  the  deceased  was 
also  guilty  of  negligence  in  projecting  himself  against  the 
bridge,  it  would  not  be  liable.  If,  on  the  other  hand,  it  was 
not  guilty  of  negligence  in  allowing  him  to  ride  upon  the 
footboard,  and  the  accident  was  the  result  of  the  negligence 
of  the  deceased,  the  plaintiff  could  not  recover.  But  if  the 
jury  should  find  that  the  deceased  was  not  guilty  of  negli- 
gence in  leaning  back  from  the  car,  then  the  vital  question 
would  be,  was  it  negligence  in  the  company  to  allow  him  to- 
ride  on  the  footboard  t  and  upon  this  question  the  defendant 
was  entitled  to  have  the  jury  properly  instructed  as  to  the 
law.  The  error  in  failing  to  give  the  instruction  requested 
was  emphasized  by  the  one  given,  to  the  effect  that,  if  the 
accident  was  the  direct  result  of  the  overcrowded  condition 
of  the  car,  defendant  would  be  liable,  if  deceased  was  not 
guilty  of  contributory  negligence.  The  natural  inference 
from  the  instructions  given  would  be  that  the  defendant  was 
in  some  way  guilty  of  negligence  in  permitting  its  cars  to  be 
so  overloaded  that  passengers  were  required  to  stand  on  the 
footboard,  while,  under  the  law,  such  an  act  on  the  part  of  the 
street  railway  company  is  not  negligence  per  se  as  to  a  pas- 
senger who  voluntarily  boards  a  crowded  car,  and  assumes  ta 
ride  on  its  footboard.  Oliver  v.  Railroad  Co.,  43  La.  Ann. 
804,  9  South.  431. 

It  follows  that  the  judgment  of  the  court  below  must  be  re* 
versed,  and  a  new  trial  ordered. 


Kansas  City,  M.  &  B.  R.  Co.  ».  McShan. 

{^Supreme  Court  of  Mississippi^  Jan,  /^,  1903,) 

[33  So.  Rep.   223.] 

Railroads— Injuries  to  Passengers— Evidence — Sufficiency.* 

In  an  action  for  injuries  received  by  a  passenger  in  alighting  ftoxxk 
a  train  on  an  unlig^hted  platform,  evidence  held  to  support  a  verdict  for 
plaintiff. 

*See  monograph  appended  to  Muhlhause  v.  Monong^ahela  St.  Ry^ 
Co.  <Pa.),  2  R.  R.  R.  131,  25  Am.  &  Eng^.  R.  Cas.,  N.  S..,  131. 
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Appeal  from  circuit  court,  Lee  county ;  E.  O.  Sykes,  Judge. 

Action  by  Sarah  D.  McShan  against  the  Kansas  City,  Mem- 
phis &  Birmingham  Railroad  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

J.  W.  Buchannan  and  Allen  &  Robins,  for  appellant. 
Adersen  &  Long  and  Clayton  &  Clayton,  for  appellee. 

TERRAL,  J.  In  May,  1901,  Mrs.  McShan  was  seriously 
injured  in  debarking  late  at  night  from  appellant's  train  at 
Tupelo.  Upon  her  cross-examination  as  a  witness,  appel- 
lant's counsel  asked  her  whether,  if  her  husband  had  been 
with  her,  she  could  have  gotten  off  safely.  She  replied,  if 
anybody  had  been  there  to  help  her,  she  could  have  done  so. 
Upon  this  statement  appellant  insists  that  she  was  so  feeble 
that  she  should  have  had  a  special  attendant  upon  the  train 
with  her.  She  was,  however,  according  to  the  evidence,  a 
woman  who  attended  to  all  her  household  duties,  not  robust, 
yet  not  so  feeble  that  she  should  have  had  a  special  attendant 
for  her  assistance  in  getting  on  and  off  trains.  Upon  the 
night  of  her  injury  the  moon  was  in  the  upper  sky,  but  its 
light  was  obscured  by  clouds  to  such  an  extent,  according  to 
the  testimony,  that  it  was  a  question  before  the  jury  whether 
her  injury  was  not  caused  by  the  want  of  proper  lights  on  the 
part  of  the  railroad  company,  or  whether  it  was  an  accidental 
misfortune  to  plaintiff,  without  the  fault  of  the  company. 
And  whether  her  injury  was  caused  by  the  culpable  negli- 
gence of  the  company  in  not  having  proper  lights  for  her 
debarkment,  or  was  an  unavoidable  accident,  happening  with- 
out the  fault  of  the  company,  was  fairly  submitted  to  the 
jury,  and  we  find  no  ground  in  the  record  for  disturbing  their 
verdict.  The  grievous  and  insufferable  hurt  to  appellee  was 
so  great  that  appellant  makes  no  complaint  of  the  verdict  as 
to  the  measure  of  damages  fixed  by  it,  and  the  rule  of  law  that 
requires  railroad  companies  to  provide  lights  for  the  safe 
debarkation  of  passengers  from  its  cars  supports  the  finding 
for  the  appellee,  and  we  think  the  verdict  should  be  approved. 

Affirmed.  

■ 

Illinois  Cent.  R.  Co.  v.  Matthews. 

{Couri  of  Appeals  of  Kentucky^  Feb.  ^5,  /90J.) 

[72  S.  W.  Rep.  302.] 

Passenger's  Baggage— What  Constitutes.* 

Under  Ky.  St.  g  783,  providiofr  that  every  company  shall  check  every 
parcel  of  **baggaf;e"  taken  for  transportation,  a  company  is  only  liable 
aa  a  carrier  for  what  the  passenger  takes  with  him  for  his  own  personal 
use  and  convenience,  unless  the  company  by  contract,  express  or  im- 
plied, has  accepted  other  articles  as  baggage. 

8anrte-~Merchandise— Notice  to  Company.* 
The  paying  of  overweight  charges  on   baggage  is  not  of  itself  such 

*See  foot-note  appended  to  Amory  v.  Wabash  R.  Co.  (Mich.),  4  R.  R. 
R.  408,  27  Am.  &  Eng.  R.  Cas.,  K.  S.,  408. 

6  R  R  R— 49 
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notice  to  the  company  that  the  trunk  contains  merchandise,  or  other 
articles  than  the  passeng'er*s  ordinary  bagrgrag^e,  as  will  render  the  com- 
pany liable  as  a  carrier  for  such  articles. 

S  nm  d— Damages — Parties. 

W^nere  a  traveler  is  not  the  owner  of  groods  which  he  checks  as  bag^- 
gage,  but  is  liable  to  such  owner  for  any  loss  or  damag-e  to  them,  he 
may  be  treated  as  their  owner  for  the  purposes  of  an  action  ag'ainst  the 
carrier  for  damag-e  to  such  g'oods  in  its  hands. 

Appeal  from  circuit  court,  Hickman  county. 

**To  be  officially  reported.** 

Action  by  W.  E.  Matthews  against  the  Illinois  Central  Rail- 
road Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.     Reversed. 

N.  P.  Moss,  Pirtle  &  Trabue,  and  J.  M.  Dickinson,  for 
appellant. 

J.  W.  Bennett,  for  appellee. 

0*REAR,  J.     Appellee  was  a  traveling  salesman  or  drummer 
for  certain  wholesale  dealers    in    dental  instruments.     He 
bought  a  ticket  and  took  passage  on  one  of  appellant*s  trains, 
and  had  his  trunk  checked  for  transmission  by  that  train  to 
his  point  of  destination.     The  trunk  was  heavier  than  was 
allowed  as  free  baggage  to  one  passenger,  and  appellee  was 
required  and  did  pay  6o  cents  extra  as  overweight  charges. 
The  trunk  contained  about  $1,700    worth  of  dental  goods- 
steel  instruments,  presumably.     These  goods  were  used  not 
only  as  samples  by  which  other  goods  of  a  like  quality  were 
sold  for  future  shipment,  but  they  were  sold  from  the  stock 
in  custody  of  appellee,   and  then  delivered  by  him  to   the 
customers,  if  they  so  desired.     The  goods  belonged  to  appel- 
lee's employers,   the  wholesalers.     While  the  trunk  was  in 
appellant's  possession  it  got  wet,  and  the  instruments  were 
damaged  by  rust,  it  is  claimed,  to  the  extent  of  about  $soo. 
There  was  evidence  for  appellee  that  when  the  trunk  was 
being  loaded  on  the  train  the   person   handling  it  (whether  a 
porter,  roustabout,  or  baggage  master,  or  whether  connected 
with  the  railroad  he  did  not  know)  remarked  as  to  its  extra- 
ordinary weight,  and  that  appellee  replied  that  it  contained 
dental   instruments.     For  appellant,  its  baggage  master  at 
the  station   at   which   the  trunk  was  checked   and   shipped 
testified  that  he  was  in  sole  charge  of  the  checking  of  baggage 
at  that  station,  and  that  he  was  not  apprised  of  the  nature  of 
the  contents  of  the  trunk ;  but  that  it  was  customary  with  that 
road  to  ship  drummers'  sample  trunks  as  baggage.     The  cause 
of  the  damage,  and  the  extent  of  it,  do  not  seem  to  be  con- 
troverted by  the  proof.     On  this  state  of  case  the  court  gave 
the  jury  the    following    instructions:    **No.   i.     The  court 
instructs  the  jury  that  if  they  believe  from   the  evidence  the 
defendant,  while  the  plaintiffs'  trunks  were  in  its  custody,  left 
them  exposed  to  rain,  and  that  said  trunks  or  contents  became 
wet,  and  thereby  damaged,  they  should  find  for  the  plaintiffs 
the  actual  damages  which  said  trunks  or  merchandise  therein 
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sustained  by  reason  of  such  injury,  not  exceeding  the  sum  set 
out  therefor  in  the  petition.  No.  2.  If  the  jury  believe  from 
the  evidence  the  plaintiffs'  trunk,  while  in  the  custody  and 
care  of  the  defendant,  was  bursted  or  torn  in  handling,  through 
the  negligence  or  carelessness  of  the  defendant's  agents  or 
servants,  and  that  it  was  thereby  damaged,  they  will  find  for 
the  plaintiffs  such  damages  as  they  sustained  for  this  injury 
to  their  trunks,  not  exceeding  the  sum  claimed  therefor  in  the 
petition."  Appellant  asked  for  this  instruction,  which  was 
refused:  **The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  trunks  shipped  by  plaintiff  con- 
tained merchandise  which  he  was  carrying  for  sale,  and  said 
merchandise  was  checked  as  baggage  on  the  passenger  cars  by 
defendant,  and  at  the  time  of  said  shipment  plaintiff  failed  to 
make  known  to  the  agent  of  defendant  who  checked  said  bag- 
gage, or  other  agent  authorized  to  ship  and  have  said  baggage 
checked  and  shipped  on  its  passenger  trains,  the  law  is  for 
the  defendant,  and  the  jury  should  so  find."  From  a  verdict 
and  judgment  in  favor  of  appellee  for  $531.50  damages,  this 
appeal  is  prosecuted. 

The  first  instruction  given  to  the  jury  assumes  as  a  matter 
of  law  that  the  common  carrier  is  accountable,  under  its  lia- 
bility as  carrier,  for  all  damage  to  the  contents  of  trunks 
shipped  as  baggage,  without  reference  to  the  nature  or  owner- 
ship of  such  contents,  and  regardless  of  the  carrier's  knowledge 
or  notice  or  agreement  as  to  such  contents.  The  second  in- 
struction is  not  questioned  on  this  appeal.  The  only  legisla- 
tion in  this  state  on  the  subject  of  baggage  is  that  found  in 
section  783,  Ky.  St.,  as  follows:  "Every  company  shall  fur- 
nish sufficient  accommodation  for  the  transportation  of  all 
such  passengers  and  properly  as  shall,  within  a  reasonable 
time  previous  thereto,  offer,  or  be  offered,  for  transportation, 
at  places  established  by  the  corporation  for  receiving  and  dis- 
charging passengers  and  freight,  and  shall,  when  requested, 
check  every  parcel  of  baggage  taken  for  transportation,  if 
there  is  a  handle,  loop,  or  fixture,  so  that  the  same  can  be 
attached,  and  shall  give  to  the  person  delivering  such  bag- 
gage a  check  for  the  same. "  We  are  thus  left  to  determine 
what  is  meant  by  the  term  **  baggage"  by  reference  to  the 
common  law.  A  very  considerable  number  of  adjudications 
have  been  rendered  on  this  subject,  as  might  naturally  be  ex- 
pected. From  them  it  may  be  stated  that  the  word  ** bag- 
gage," as  used  in  the  connection  under  discussion,  refers  only 
to  what  the  passenger  takes  with  him  for  his  own  personal 
use  and  convenience,  and  which  he  has  committed  to  the  care 
of  the  carrier.  Generally,  the  articles  allowed  as  baggage  to 
accompany  the  passenger,  and  which  the  carrier  is  bound  to 
transmit  as  an  insurer,  are  the  personal  apparel  of  the  pas- 
senger, but  may  include  a  number  of  other  articles,  which  may 
not  unreasonably  be  designed  for  his  pleasure,  business,  or 
convenience  upon  the  journey  which   he  is  prosecuting.     *4n 
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a  general  sense,  it  may  be  said  to  include  such  articles  as  it 
is  usual  for  persons  traveling  to  take  with  them  for  their 
pleasure,  convenience,  and  comfort,  according  to  the  habits 
and  wants  of  the  class  to  which  they  belong.  * '  Oakes  v.  N. 
P.  R.  Co.,  20  Or.  392,  26  Pac.  230.  12  L.  R.  A.  318,  23  Am. 
St.  Rep.  126.  Story  on  Bailments,  sec.  499,  thus  states  it: 
'*By  *  baggage'  we  are  to  understand  such  articles  of  necessity 
or  personal  convenience  as  are  usually  carried  by  passengers 
for  their  personal  use ;  and  not  merchandise  or  other  valuables, 
although  carried  in  the  trunks  of  passengers,  which  are  not 
designed  for  any  such,  use,  but  for  other  purposes,  such  as  sale 
or  the  like."  Bomar  v.  Maxwell,  9  Humph.  624,  51  Am.  Dec. 
682;  Macrow  V.  Great  Western  Ry.  Co.  L.  R.  6  Q.  B.  612. 
Rorer  on  Railroads,  988,  states  it  this  way:  **It  is  difficult  to 
enumerate  the  articles  that  may  be  included,  in  each  par- 
ticular case,  in  the  term/ baggage.'  This  depends  much  on 
the  condition,  habits,  and  circumstances  of  life  of  the  pas- 
senger. Ordinarily,  it  includes  a  trunk  or  trunks,  with  the 
necessary  wearing  apparel  for  both  comfort  and  dress  suitable 
to  the  condition  in  life  of  the  person;  *  *  *  but  not 
money  in  larger  amount  than  for  necessary  expenses,  nor 
articles  of  merchandise  or  of  virtu.  *  *  *  **As,  ordi- 
narily, only  the  wearing  apparel  and  similar  kindred  articles 
are  included  in  the  personal  baggage  of  the  traveler,  the 
carrier  knows  the  probable  extent  of  his  liability  in  the  event 
of  the  loss  or  damage  of  the  baggage,  and  may  reasonably  be 
presumed  to  have  regulated  his  charges  and  provided  means 
for  its  safe-keeping  proportioned  to  that  liability.  If,  on  the 
other  hand,  the  passenger  might  include  in  his  parcel  valuable 
jewels,  not  properly  classed  as  baggage,  or  plate,  or  mer- 
chandise, bonds,  or  money,  of  many  thousands  of  dollars  in 
value,  and  the  carrier  made  liable  for  its  loss  without  knowl- 
edge or  notice  of  its  extraordinary  value,  he  is  compelled  to 
assume  a  responsibility  for  which  he  has  not  been  paid  in  fact, 
and  without  an  opportunity  to  provide  that  extraordinary  care 
and  attention  which,  by  common  prudence,  would  be  due  to 
such  a  valuable  charge.  Baggage,  to  a  certain  reasonable 
limit,  and  belonging  to  a  passenger,  is  carried  free,  as  an  in- 
cident on  the  passenger's  contract  for  passage.  The  com- 
mon-law definition  of  baggage  forms  a  part  of  the  carrier's 
undertaking  as  though  expressly  stated  and  assented  to  at  the 
time  of  the  passage.  The  parties  may,  of  course,  vary  this 
contract  by  agreement.  If  the  carrier  elects  to  receive  and 
transport  that  as  baggage  which  in  fact  is  freight,  and  which 
it  would  have  the  right  to  refuse  to  take  as  baggage  on  its 
passenger  trains,  it  ought  to  be  liable  therefor  upon  the  same 
terms  as  if  it  were  baggage.  But  this  is  not  because  of  its 
common-law  liability  therefor,  but  because  it  has  agreed  by 
special  contract  for  a  consideration  to  be  so  bound.  The 
elements  of  such  a  contract  are  sufficiently  satisfied  by  an 
acceptance  of  the  package  or  trunk  by  the  carrier  for  trans- 
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portation  as  baggage,  with  knowledge  of  its  contents. 
Hutchinson  on  Carriers,  sec.  685  (ist  Ed.);  Texas,  etc.,  R. 
R.  Co.  V.  Capps,  2  Wilson,  Civ.  Cas.  Ct.  App.  §  33;  Jacobs 
V.  Tutt  (C.  C.)  33  Fed.  412;  Central  Trust  Co.  of  New  York 
V.  Wabash,  St.  L.  &  P.  Ry.  Co.  (C.  C.)  39  Fed.  417;  Hum- 
phreys V.  Perry,  148  U.  S.  627,  13  Sup.  Ct.  711,  37  L.  Ed, 
587.  The  fact  that  the  passenger  paid  for  the  extra  weight  of 
the  trunk  does  not  vary  the  rule ;  for,  if  the  trunk  or  trunks 
contained  enough  of  those  articles  clearly  entitled  to  be  classed 
as  personal  baggage  of  the  passenger  as  to  be  over  the 
weight  allowed,  and  reasonably  allowable,  to  each  passenger 
ior  free  carriage,  he  would  have  to  pay  a  just  compensation 
ior  its  being  carried.  This  fact  alone  is  not  notice  that  the 
package  contains  anything  besides  the  usual  articles  entitled 
to  be  taken  as  personal  baggage,  the  nature  and  probable 
value  of  which  are  generally  well  known.  The  carrier  might 
refuse  to  carry  on  its  passenger  train  articles  not  properly 
baggage.  It  could  not  be  required  to  carry  freight  on  pas- 
senger trains.  Delivering  to  the  carrier  a  trunk  or  closed 
package,  ostensibly  ordinary  baggage,  without  a  statement  as 
to  its  contents,  is  equivalent  to  a  representation  by  the  pas- 
senger that  it  belongs  to  him,  and  contains  only  such  articles 
as  are  properly  classed  as  personal  baggage.  Haines  v. 
Chicago,  etc.,  Ry.,  29  Minn.  160,  12  N.  W.  447,  43  Am.  Rep. 
199;  Michigan  Central  R.  R.  Co.  v.  Carrow,  73  111.  348,  24 
Am.  Rep.  248.  If  it  contains  other  articles,  and  the  carrier 
is  not  informed  of  the  fact,  it  is  a  deception  upon  the  carrier 
as  to  such  articles,  and  as  to  such  they  are  not  covered  by  the 
carrier's  contract.  Story  on  Bailments  (9th  Ed.)  sec.  565. 
In  the  event  of  loss  of  or  damage  to  such  articles  while  in 
the  carrier's  possession,  without  notice  of  their  character 
when  received  and  checked  as  baggage,  or  without  a  special 
agreement  with  reference  thereto,  it  is  not  liable,  except  as  i^ 
case  of  a  bailee  without  hire.  But  notice  in  terms  of  the  con- 
tents of  the  trunks  is  not  required.  It  is  sufficient  if,  from  all 
the  circumstances  of  the  case,  the  jury  may  reasonably  infer 
that  the  carrier's  agent  charged  with  the  duty  of  receiving  and 
checking  baggage  over  its  line  knew  of  the  extraordinary  con- 
tents of  the  package  when  he  received  it  and  checked  it  as 
baggage  for  the  passenger;  that  is,  knew  that  they  contained 
merchandise  or  other  articles  than  the  traveler's  wearing 
apparel.  Sloman  v.  Great  Western  Ry.  Co.,  67  N.  Y.  208; 
Brown  v.    Camden,  etc.,  Ry.  Co.,  83  Pa.  316. 

While  it  is  true  that  a  carrier  cannot  be  made  liable  for  the 
goods  of  another  than  the  passenger  or  a  member  of  his  family 
traveling  with  him,  which  may  be  included  in  the  passenger's 
baggage,  yet  the  facts  in  this  case  tend  to  show  that,  although 
the  goods  belonged  to  the  wholesale  merchants,  by  an  agree- 
ment between  them  and  appellee  he  had  such  an  interest  in 
them,  by  reason  of  his  being  responsible  to  them  for  their  loss 
or  damage,  and  required  to  replace  them  in  such  event,  that 
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they  may  fairly  be  treated  as  his  for  the  purposes  of  this 
action.  The  damage  fell  upon  him.  They  were  being  carried 
for  him.  He  was  the  passenger.  We  therefore  conclude  that 
the  court  erred  in  assuming  appellant's  liability  for  the  dam- 
age to  the  dental  instruments  shipped  as  baggage. 

The  judgment  is  reversed,  and  cause  remanded  for  a   new 
trial  under  proceedings  consistent  herewith. 


Hesse  v.  Meriden,  S.  &  C.  Tramway  Co. 

{Supreme  Court  of  Errors  of  Connecticut^  March  ^,  igoj,) 

[54  Atl.  Rep.  299.] 

Injury  to  Passengers  Riding  on  Running  Board— Contributory  Negli- 
gence—Evidence. 
In  an  action  for  wrongful  death  of  one  killed  by  being  struck  by  a 
trolley  pole  while  riding  on  the  running  board  of  an  open  car,  defendant 
claiming  that  before  deceased  was  struck  he  had  ridden  for  some  dis- 
tance, and  was  chargeable  with  knowledge  of  the  proximity  of  the  pole 
that  struck  him,  it  was  proper  to  show  that  the  poles  passed  prior  to  the 
accident  were  placed  at  a  safe  distance. 

Same— Negligence.* 

A  street  car  being  crowded  so  that  there  were  no  seats,  a  passenger 
rode  on  the  running  board ;  and  as  the  car,  running  at  a  speed  of  15 
miles  an  hour,  went  upon  a  curve,  he  was  jolted  so  that  hts  head  was 
thrown  outward,  and  was  struck  by  a  trolley  pole,  inflicting  injuries 
from  which  he  died.  The  pole  leaned  towards  the  outside  of  the  curve. 
Its  distance  from  the  body  of  the  car,  at  the  level  of  the  floor  thereof, 
was  25  inches,  and  at  the  height  of  the  head  of  the  deceased,  as  he  stood 
on  the  running  board,  21  inches ;  and  the  running  board  was  8>^  inches 
wide,  and  the  distance  between  it*  outside  edge  and  the  pole  was  14?i 
inches :  held^  that  the  facts  justified  a  conclusion  that  defendant  was 
neglif^ent  in  permitting  a  passenger  to  ride  on  the  board  while  running 
at  such  speed  past  the  point  in  question,  with  the  pole  so  situated. 

Same— Contributory  Negligence  t 

A  street  car  being  so  crowded  that  there  wer^  no  vacant  seats,  a  pas- 
senger rode  on  the  outside  running  board,  and  as  the  car  went  upon  a 
curve  his  head  was  thrown  back  so  that  it  struck  a  trolley  pole  danger- 
ously near  the  track :  held,  that  no  contributory  negligence  was  shown. 

Death  by  Wrong^ful  Act— Damages. 

In  an  action  for  wrongful  death,  defendant  made  a  claim  of  law  '*that» 
on  the  facts  proven,  no  judgment  could  be  rendered  against  defendant 
for  icreater  than  nominal  damages'' :  held^  that  the  claim  meant  that 
there  was  not  suflicient  evidence  bearing  on  the  quantum  of  damages  to 
warrant  an  award  of  the  full  statutory  amount. 

Same — Same — Sufficiency  of  Evidence. 

As  a  general  rule,  in  an  action  for  death  there  should  be  more  evidence 
as  to  the  quantum  of  damages  than  the  mere  fact  that  the  injured 
party  died  at  a  certain  age,  to  warrant  an  award  of  full  statutory  dam- 
ages. 

Same— Same— Evidence. 

In  an  action  for  wrongful  death,  the  evidence  tended  to  show  that 
deceased  was  a  man  of  average  size,  and  in  good  condition   mentally 

*See  monograph  appended  to  Chicatro  City  Ry.  Co.  v,  Morse  (Ill.)t  ^ 
R.  R.  R.  215,  27  Am.  &  En^.  R.  Cas.,  N.  S.,  215. 

tSee  foot-note  appended  to  St.  Louis  S.  W.  Ry.  Co.  of  Texas  ».  Ball 
(Pa.),  2  R.  R.  R.  187,  25  Am.  &  Eng.  R  Cas.,  N.  S.,  187. 
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and  physically,  and  that  he  lived  for  some  minutes  after  the  accident, 
and  suffered  some  pain ;  and  a  claim  of  law  was  that,  on  the  facts,  no 
judgment  could  be  rendered  for  greater  than  nominal  damages:  held, 
that  it  was  not  error  to  award  the  full  statutory  damages ;  it  appearing 
that  there  was  little  or  no  contest  as  to  the  quantum  of  damages,  and 
the  attention  of  the  court  not  having  been  called  to  the  matter,  save  by 
a  somewhat  ambiguous  claim  of  law. 

Appeal  from  Superior  Court,  New  Haven  County;  John  M. 
Thayer,  Judge. 

Action  by  John  Hesse,  as  administrator  of  the  estate  of 
Joseph  J.  Meyer,  deceased,  against  the  Meriden,  Southington 
&  Compounce  Tramway  Company.  Judgment  for  plaintiff 
for  substantial  damages,  and  defendant  appeals.     Affirmed. 

Marcus  H.  Holcomb,  for  appellant. 

Jacob  P.  Goodhart  and  Robert  C.  Stoddard,  for  appellee. 

TORRANCE,  C.  J.  Joseph  J.  Meyer,  the  plaintiff's  intes- 
tate, while  riding  upon  the  footboard  of  one  of  the  trolley  cars 
of  the  defendant,  came  in  contact  with  a  trolley  pole,  and 
was  so  injured  thereby  that  he  died  within  a  short  time  there- 
after. In  the  suit  brought  to  recover  damages  for  said  injury, 
the  defendant  suffered  a  default,  and  the  case  was  heard  in 
damages.  The  trial  court  rendered  judgment  in  favor  of  the 
plaintiff  for  $5,000,  and  the  defendant  appealed. 

The  errors  assigned  relate  to  the  action  of  the  trial  court 
(i)  in  refusing  to  amend  the  finding  as  requested;  (2)  in 
admitting  certain  evidence;  (3)  in  holding  that  the  defendant 
was  guilty  of  negligence,  and  that  the  deceased  was  not  guilty 
of  contributory  negligence;  (4)  in  overruling  certain  claims  of 
law;  (5)  in  rendering  judgment,  upon  the  evidence  in  the 
case,  for  full  damages.  These  claimed  errors  will  be  con- 
sidered substantially  in  the  order  stated. 

Upon  a  careful  review  of  the  evidence  certified  up,  in  con- 
nection with  the  defendant's  claims  to  have  the  finding  cor- 
rected, we  are  of  opinion  that  the  court  did  not  err  in  refusing 
to  do  so.  Most  of  the  matters  which  the  court  below  has  re- 
fused to  expunge  from  or  add  to  the  finding  are  matters  about 
which  there  was  some  conflicting  evidence,  or  are  dependent 
upon  the  credit  which  the  court  might  give  to  a  witness;  and 
the  few,  if  any,  not  of  this  nature,  are  immaterial,  and  would 
not  affect  the  finding  if  added  to  or  expunged  therefrom. 
Consequently  the  finding  as  made  must  stand. 

The  only  ruling  upon  evidence,  of  which  the  defendant 
complains,  was  correct.  The  defendant  claimed  that  as 
Meyer,  before  he  was  struck,  had  ridden  for  some  distance  on 
the  footboard  next  to  the  poles,  he  was  chargeable  with 
knowledge  of  the  nearness  to  the  track  of  the  pole  that  struck 
him.  To  meet  this  claim,  it  was  proper  to  show  that  the 
poles  passed  prior  to  the  accident  were  placed  at  a  safe  distance 
from  the  track,  and  so  would  have  led  Meyer  to  believe,  if 
he  observed  them  at  all,  that  all  were  so  placed. 

The  court   has  found,  in   substance,  the  following  facts: 
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Meyer  became  a  passenger  on  a  trolley  car  of  the  defendant 
going  from  Stillman's  Corners  towards  Meriden.  From  the 
time  he  boarded  the  car  until  he  was  thrown  off,  he  rode  upon 
the  right-hand,  or  south,  running  board  of  the  car,  near  the 
rear  platform.  The  car,  when  he  got  on,  was  full;  every  seat 
and  the  rear  platform  being  occupied.  Passengers  were  rid- 
ing on  both  running  boards,  and  three  or  four  others  besides 
Meyer  were  riding  on  the  south  running  board.  The  car  was 
a  double-truck  open  car,  for  summer  traffic,  new  and  in  good 
condition.  There  was  room  for  persons  to  stand  between  the 
seats,  and  for  a  few  to  sit  on  the  car  floor  between  the  seats, 
with  feet  on  the  running  board,  but  it  did  not  appear  that  it 
was  practicable  to  do  so  while  Meyer  was  on  the  car.  Meyer 
voluntarily  took  his  position  upon  the  running  board,  and 
made  no  request  for  a  seat;  nor  did  he  make  any  attempt  to 
find  a  seat  inside  the  car,  or  between  the  seats,  or  upon  the 
platforms.  The  conductor  saw  Meyer  get  on,  but  did  not 
know  that  he  was  riding  on  the  running  board  until  he  col- 
lected his  fare.  After  doing  so,  the  conductor  passed  around 
Meyer,  and  stood  on  the  footboard,  collecting  fares  from  pas- 
sengers on  the  rear  platform.  While  so  doing  **he  felt  some 
portion  of  Meyer's  arm  or  hand  strike  him,  and  Meyer  was 
hurled  from  the  car. '  *  The  car  was  then  going  down  grade, 
with  power  off,  under  control  of  the  brake,  at  the  rate  of  15 
miles  an  hour.  It  was  stopped  as  soon  as  possible — within 
about  300  feet  from  the  point  where  Meyer  left  the  car.  The 
conductor  and  others  went  back,  and  found  Meyer  lying  on 
the  ground,  about  35  feet  from  the  pole  that  struck  him.  He 
was  alive,  but  unconscious,  and  died  within  a  few  minutes 
after  he  was  found.  The  trolley  pole  that  caused  the  acci- 
dent is  situated  on  the  south  side  of  the  track,  at  the  outside 
of  a  curve,  and  leans  towards  the  track.  Its  distance  from 
the  track,  and  from  a  car  standing  on  the  track  near  it,  leav- 
ing out  small  fractions  of  an  inch,  is  as  follows:  From  the 
inside  gauge  line  of  the  south  rail  to  the  pole  the  distance  is 
3  feet  6  inches ;  from  the  body  of  the  car,  at  the  level  of  the 
floor,  to  the  pole,  the  distance  is  25  inches,  at  the  level  of  the 
seats  it  is  22  inches,  while  at  the  height  of  Meyer's  head 
above  the  running  board  it  is  2ii  inches.  The  running  board 
is  8i  inches  wide,  and,  from  the  manner  in  which  it  is  hung, 
the  distance  between  its  outside  edge  and  the  pole  is  14^ 
inches.  Nothing  prevented  the  defendant  from  placing  this 
pole  at  a  greater  distance  from  the  track.  A  car  traveling 
rapidly  to  the  east,  as  was  the  one  in  question,  when  it  strikes 
the  curve  aforesaid,  **  gives  a  jolt  or  lurch,  and  has  a  tendency 
to  throw  people  upon  the  car  outward."  Just  as  the  rear  of 
the  car,  at  the  time  in  question,  was  passing  this  pole,  the 
forward  wheels  struck  the  curve,  *Hhere  was  a  jolt,  and 
Meyer's  head  was  thrown  back  and  struck  said  pole,  and  he 
was  hurled  from  the  car  in  consequence."  It  did  not  appear 
that  Meyer  had  any  knowledge  of  the  nearness  of  the  pole  to 
the  track. 
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These  are  the  controlling  facts  in  the  case,  and  from  them 
the  court  drew  the  conclusion  that  **the  defendant  was  negli- 
gent in  permitting  its  passengers  to  ride  upon  said  running 
board  while  running,  its  car  at  such  rate  of  speed  along  the 
track  at  the  point  in  question,  with  the  pole  situated  as 
aforesaid."  The  facts  found  amply  justified  this  conclusion, 
whether  it  be  regarded  as  one  of  fact  or  of  law.  Upon  the 
facts  found,  the  court  ruled  that  the  defendant  **had  failed  to 
•disprove  (hat  the  intestate's  injuries  and  death  were  caused 
by  the  negligence  alleged  in  the  complaint,  or  to  prove  that 
the  plaintiff's  intestate  was  guilty  of  contributory  negligence, 
as  alleged  in  the  notice"  filed  before  the  hearing  in  damages. 
There  is  nothing  in  the  record  that  shows  or  tends  to  show 
that  the  court  erred  in  these  rulings. 

The  defendant  made  some  lo  claims  of  law  in  the  court  be- 
low, relating  to  the  question  of  negligence  on  the  part  of  the 
defendant,  and  contributory  negligence  on  the  part  of  Meyer. 
Most  of  these  claims  were  based  upon  states  of  fact  negatived 
by  the  finding,  and  were  properly  overruled;  and,  so  far  as 
any  of  said  claims  were  not  so  based,  there  is  nothing  in  the 
record  to  show  that  the  court  overruled  them. 

The  defendant  also  made  the  following  claim  below: 
^*That,  upon  the  facts  proven  at  said  trial,  no  judgment  can 
be  rendered  against  the  defendant  for  greater  than  nominal 
damages."  This,  standing  alone,  is  perhaps  somewhat 
ambiguous.  It  may  mean  that,  upon  the  facts  proven,  the 
defendant  was  not  guilty  of  negligence,  or  that  Meyer  was 
guilty  of  contributory  negligence,  and  so  the  plaintiff  was 
•entitled  to  no  more  than  nominal  damages;  or  it  may  mean, 
as  the  defendant  claims,  that  there  was  not  sufficient  evidence 
bearing  upon  the  quantum  of  damages  to  warrant  the  court 
in  awarding  the  full  statutory  amount.  We  are  of  opinion 
that  this  last  is  the  meaning  that  should  be  given  to  this 
•claim.  The  finding  upon  this  point  is  as  follows":  **Upon 
the  trial  the  plaintiff,  in  opening  his  case,  offered  no  evi- 
dence of  damages,  further  than  the  fact,  formerly  and  ex- 
pressly admitted  by  the  defendant,  that  he  (Meyer)  was  dead, 
and  that  his  age  was  thirty-seven  years ;  and  there  was  no 
evidence  as  to  damages,  except  such  admission  and  the  facts 
hereinbefore  set  forth."  This  part  of  the  finding  occurs  near 
the  end,  so  that  **the  facts  hereinbefore  set  forth"  include 
all  the  facts  in  relation  to  Meyer  stated  theretofore  in  the 
finding.  We  agree  with  the  defendant  that  in  cases  of  this 
kind  there  should  be  more  evidence  as  to  the  quantum  of  dam- 
age than  the  mere  fact  that  the  injured  party  died,  and  at  such 
an  age.  Such  evidence,  standing  alone,  would  rarely,  per- 
haps, warrant  a  court  in  awarding  the  full  statutory  amount 
of  damages.  But  the  court  below  had  before  it,  bearing  upon 
the  quantum  of  damage,  something  more  than  the  mere  facts 
of  the  age  and  death  of  Meyer.  There  was  evidence  tending 
to  show  that  Meyer  was  a  man  of  average  size,  and   in   good 
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condition  physically  and  mentally;  and  there  was  evidence 
tending  to  show  that  he  lived  for  some  minutes  after  the 
accident,  and  that  he  suffered  some  pain.  This  being  so,  we 
cannot  say  that  the  court  erred  in  awarding  the  full  statutory 
amount  of  damages,  especially  in  a  case  like  the  present, 
where,  from  the  record,  it  appears  that  there  was  little  or  no 
contest  upon  this  point  as  to  the  quantum  of  damages,  and 
that  the  attention  of  the  trial  court  was  not  called  to  this 
matter,  save  bv  the  somewhat  ambiguous  claim  of  law  here- 
inbefore stated. 
There  is  no  error.     The  other  Judges  concurred. 


Wadsworth  v.  Boston  El.  Ry.  Co. 

{Supreme  Judicial  Court  of  Massachusetts ^  Suffolk^  Feb,  2St/90j,) 

[66  N.  E.  Rep.  421.] 

Elevated  Railroad — Injury  to  Passenger — Falling  Sawdust. 

Where  a  passenger  was  injured  by  sawdust  blowiofir  in  her  eye  from 
an  elevated  railroad  structure  adjoining  defendant's  depot,  and  plaintiff 
testified  that  she  did  not  know  whether  the  sawdust  was  thrown  or  blew 
down,  it  being  proved  that  there  was  a  wind  blowing  at  the  time  from 
14  to  22  miles  per  hour,  plaintiff  was  not  entitled  to  recover  under  the 
doctrine  of  res  ipsa  loquitur. 

Same — Same — Same— Negligence.* 

The  mere  presence  of  sawdust  and  shavings  and  a  piece  of  wood  on 
an  elevated  railroad  structure,  by  the  falling  of  which  a  person  is 
injured,  is  not  of  itself  evidence  of  negligence. 

Exceptions  from  superior  court,  Suffolk  county;  Elisha  B. 
Maynard,  Judge. 

Action  by  one  Wadsworth  against  the  Boston  Elevated 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff, 
defendant  brings  exceptions.     Exceptions  sustained. 

N.  L.  Sheldon  and  Harold  Hastings,  for  plaintiff. 
Endicott  P.  Satonstall,  for  defendant. 

MORTON,  J.  This  is  an  action  of  tort  for  personal  in- 
juries received  on  May  17,  1901,  by  the  plaintiff,  while  riding 
in  one  of  defendant's  open  cars  in  Boston.  The  plaintiff's 
testimony  tended  to  show  that  she  boarded  the  car  in 
Dewey  Square,  and,  as  it  reached  the  side  door  of  the  South 
Station,  some  shavings,  sawdust,  and  apiece  of  wood  fell  from 
overhead,  and  the  sawdust  blew  into  the  car,  and  got  into  her 
eye,  causing  the  injuries  complained  of.  On  cross-examina- 
tion the  plaintiff  testified  that  it  seemed  as  though  it  had  been 
thrown  after  the  man  got  through  his  work,  and  that  the  wind 
carried  it  into  the  car;  but  she  did  not  know  whether  it  was 
thrown  down  or  blew  down,  and  that  the  same  effect  would 
have  been  produced  if  the  wind  had  carried  it  down.  There 
was  a  verdict  for  the  plaintiff,  and  the  case  is  here  on  excep- 

*As  to  carrier's  duties  with  respect  to  stations  and  stopping  places, 
see  monocrraph  attached  to  Muhlhause  v.  Monongahela  St.  Ry.  Co. 
(Pa.),  2  R.  R  R.  131,  25  Am.  &  Enir.  R.  Cas.,  N.  S.,  131. 
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tions  by  the  defendant  to  the  refusal  of  the  court  to  rule  that 
on  all  of  the  evidence  the  plaintiff  was  not  entitled  to  recover. 

The  exceptions  assume  that  there  was  an  elevated  structure 
belonging  to  the  defendant,  which  ran  overhead  at  the  place 
where  the  accident  occurred,  and  the  plaintiff's  contention  is 
that  the  shavings,  sawdust,  and  piece  of  wood  fell  in  conse- 
quence of  negligence  on  the  part  of  the  defendant  or  its  serv- 
ants or  agents  while  at  work  or  engaged  upon  the  elevated 
structure.  There  is  nothing  to  show  what  caused  them  to 
fall.  For  aught  that  appears,  the  winds  may  have  blown 
them  down.  There  was  testimony  tending  to  show  that  at 
the  time  the  wind  was  blowing  from  14  to  19  miles  an  hour, 
with  a  maximum  velocity  of  22  miles  an  hour.  The  statement 
of  the  plaintiff  that  it  seemed  as  though  they  had  been  thrown 
down  was  immediately  followed  by  the  statement  that  she  did 
not  know  whether  they  were  thrown  down  or  blown  down,  and 
the  effect  of  her  testimony  was  to  leave  the  cause  of  the  fall 
entirely  uncertain.  Aside  from  the  fall  of  the  sawdust,  there 
was  not  even  testimony  tending  to  show  that  any  one  was  at 
work  on  the  elevated  structure  at  the  place  where  the  acci- 
dent occurred.  The  cause  of  the  fall  is  entirely  a  matter  of 
conjecture.  The  plaintiff  invokes  the  doctrine  of  res  ipsa 
loquitur.  But  that  applies  only  when  the  circumstances  are 
such  as  to  afford  just  ground  for  a  reasonable  inference  that, 
according  to  ordinary  experience,  the  accident  would  not 
have  occurred  except  for  the  want  of  due  care.  It  was  held  in 
the  cases  relied  on  by  the  plaintiff,  and  in  others  referred  to 
by  the  defendant,  that  there  was  ground  for  such  an  inference. 
See  Lowner  v.  N.  Y.,  N.  H.  &  H.  R.  R.,  175  Mass.  166,  55 
N.  E.  805;  Manning  V.  West  End  St.  Ry.  Co.,  166  Mass.  230, 
44  N.  E.  13s;  Graham  v.  Badger,  164  Mass.  42,  41  N,  E.  61; 
Jager  v.  Adams,  123  Mass.  26,  25  Am.  Rep.  7;  Kearney  v. 
London,  etc.,  Ry.  Co.  (1871)  L.  R.  6  0-  B.  759;  Hogan  v. 
Manhattan  Ry.  Co.,  149  N.  Y.  23,  43  N.  E.  403.  But  where, 
as  in  the  present  case,  it  is  as  inferable  that  the  accident 
occurred  without  negligence  on  the  part  of  the  defendant  or 
its  servants  or  agents  as  that  it  did,  the  ground  for  such  an 
inference  is  wanting.  If  causes  other  than  the  negligence  of 
the  defendant  or  its  servants  or  agents  might  have  produced 
the  accident,  the  plaintiff  was  bound  to  exclude  the  operation 
of  such  causes  by  fair  preponderance  of  the  evidence.  •  Ken- 
dall V.  Boston,  118  Mass.  234;  Searles  v.  Manhattan  Ry.  Co., 
loi  N.  Y.  661,  5  N.  E.  66;  Wiedmer  v.  N.  Y.  Elev.  Ry.  Co., 
114  N.  Y.  462,  21  N.  E.  1041.  It  cannot  be  held  that  the 
mere  presence  of  sawdust  and  shavings  and  a  piece  of  wood 
on  the  elevated  structure  was  of  itself  evidence  of  negligence, 
and  there  is  nothing  to  show  that,  if  the  iron  flooring  under 
the  tracks  had  been  extended  beyond  the  sides  of  the  tracks, 
the  falling  of  the  sawdust  would  or  might  have  been  pre- 
vented. 

Exceptions  sustained. 
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{Supreme  Court  of  Alabama^  Feb,  28^  ^90j.) 

[33  So.  Rep.  932.] 

Ejection  of  Intoxicated  Pattengert— Injury  from  Another  Train— Lia- 
bility.* 
Where  an  intoxicated  passenger  so  demeans  himself  as  to  jaatify  his 
ejection,  and  on  reaching'  his  destination  in  the  nig'httime  leaves  the 
train,  and  his  body  is  found  on  the  track  under  such  circumstances  as  to 
show  injury  by  another  train  which  passed  durinf^^  the  night,  the  rail- 
road company  is  not  liable,  it  being  under  no  obligation  to  gfuard  the 
passenger  through  the  night. 

Pleading. 

It  is  not  error  to  refuse  permission  to  amend  a  complaint  by  adding* 
another  count,  after  plaintiff's  evidence  has  shown  that  he  has  no  right 
to  recover. 

Appeal  from  City  Court  of  Bessemer;  B.  C.   Jones,  Judge. 

Action  for  wrongful  death  by  M.  J.  Nash,  administratrix  of 
James  Nash,  deceased,  against  the  Southern  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Pinkney  Scott,  for  appellant. 
James  Weatherby,  for  appellee. 

HARALSON,  J.  The  assignments  of  error  as  to  counts  of 
the  complaint  are  to  the  overruling  separately  and  severally 
of  defendant's  demurrers  to  the  first,  second,  third,  fifth, 
seventh  and  ninth  counts,  but  it  appears  there  was  no  judg- 
ment of  the  court  on  these  demurrers.  The  other  assignments 
of  error  relate  to  the  action  of  the  court  in  refusing  to  allow 
the  plaintiff  to  amend  the  complaint  by  adding  an  additional 
<:ount  numbered  10,  and  in  giving  the  general  affirmative 
charge  for  defendant. 

There  were  three  pleas,  first,  not  guilty,  second,  plea  of 
contributory  negligence  to  each  count,  to  which  pleas  a 
demurrer  was  sustained,  and  the  third,  that  the  plaintiff's 
intestate  was  a  trespasser  or  quasi  trespasser  on  the  track  of 
defendant  at  the  time  of  his  injury  and  death,  and  that  the 
injuries  which  caused  his  death  were  not  inflicted  wantonly  or 
willfully  or  intentionally  by  the  defendant  or  any  of  its  em- 
ployees. On  motion  of  the  plaintiff,  as  the  judgment  entry 
recites,  that  part  of  the  plea,  averring  that  intestate  was  a 
trespasser  on  the  track  was  quashed,  leaving  the  plea 
averring  a  want  of  willfulness  or  wantonness  in  defendant, 
and  issue  was  joined  thereon.  The  course  of  the  trial  shows, 
that  the  case  was  tried  on  the  defenses  that  defendant  was 
guilty  of  no  negligence ;  on  the  plea  of  contributory  negli- 
gence of  the  plaintiff's  intestate,  and  that  he  was  a  trespasser 

*As  to  the  duties  of  carriers  to  intoxicated  persons,  see  foot-note 
to  Haug  z/.  Great  Northern  Ry.  Co.  (N.  Dak.),  12  Am.  A  Eng. 
R   Cas.,  N.  S.,  25. 
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on  defendant's  track,  and  will  be  reviewed  on  the  evidence 
as  applicable  to  these  defenses. 

In  C.  &  W.  R.  Co.  V.  Wood,  86  Ala.  i66,  5  South.  464,  this 
court  through  Stone,  C.  J. ,  approved  the  doctrine  thus  stated 
by  Mr.  Beach:  ^^Drunkenness  is  a  wholly  self-imposed  dis- 
ability, and  in  consequence  is  not  to  be  regarded  with  that 
kindness  and  indulgence  which  we  instinctively  concede  to 
blindness,  or  deafness,  or  any  other  physical  infirmity.  Tres-. 
passers  go  at  their  peril.  This  is  settled  law.  Much  more  is. 
it  just  to  hold  that  they  make  themselves  drunk  at  their  peril. 
Disabilities,  moreover,  of  any  kind,  are  a  shield,  and  never 
a  sword.  It  would  be  a  strange  rule  of  law  that  regarded  a 
certain  course  of  conduct  negligent  and  blame-worthy  upon  the 
part  of  a  sober  man,  but  that  held  the  same  conduct,  on  the: 
part  of  the  same  man  when  intoxicated,  venial  and  excusable. 
Drunkenness  will  never  excuse  one  for  a  failure  to  exercise 
the  measure  of  care  and  prudence  which  is  due  from  a  sober 
man  undes  the  same  circumstances. ' '  Beach  on  Cont.  Neg- 
ligence, §  492. 

Again,  approving  this  rule,  the  court  said:  '^Drunken-^ 
ness  does  not  exempt  a  person  from  the  responsibility  of  con- 
tributory negligence.  If  intoxication  renders  a  person  reckless 
or  indifferent  to  consequences,  or  inadvertent,  or  thoughtless, 
and  he  fails  to  exercise  due  care,  his  failure  or  omission  wiU 
not  be  excused  because  superinduced  by  his  intoxication.  The 
law  exacts  from  one  intoxicated,  the  same  care  and  precau- 
tion to  avoid  injury  as  it  would  from  a  sober  person  of  ordi-^ 
nary  prudence  under  like  circumstances.''  Johnson  v.  L.  & 
N.  R.  Co.,  104  Ala.  ^46,  16  South.  76,  53  Am.  St.  Rep.  39. 

The  evidence  for  the  plaintiff  shows  without  conflict,  that 
plaintiff's  intestate,  Nash,  entered  a  passenger  coach  of  the 
defendant  at  Bessemer  without  a  ticket,  and  paid  to  the  con- 
ductor his  fare  to  Maylene;  that  when  he  got  on  the  train  he 
had  a  bundle  with  him,  and  it  contained  two  bottles  of  whisky 
which  were  unopened,  and  he  was  very  much  intoxicated ; 
that  he  was  staggering  around  and  boisterous,  using  very  bad 
language  and  was  hardly  able  to  stand  on  his  feet ;  that  Nash 
told  the  conductor  he  desired  to  go  to  Maylene ;  that  the  con- 
ductor at  first  refused,  stating  that  the  train  did  not  stop  at 
that  point,  at  which  Nash  became  so  noisy  and  boisterous, 
the  conductor  told  him,  if  he  would  behave  himself  and  be 
quiet,  he  would  take  him  to  Maylene;  that  intestate  was  not 
quiet,  and  when  the  train  stopped  at  Mobile  Junction,  he 
wanted  to  get  off  there,  but  did  not,  and  that  some  of  the 
employees  of  the  company  stayed  with  him  until  he  arrived 
at  Gurney,  seven  miles  this  side  or  short  of  Maylene,  where 
the  witness  deposing  to  the  above  facts  left  the  train  and  saw 
no  more  of  what  occurred.  This  witness  also  stated,  that 
when  he  got  off,  Nash  was  still  walking  around  over  the  coach 
talking,  and  staggering  about;  that  he  did  not  seem  to  talk 
like  he  had  sense,    could   stand   up  without  assistance,  but 
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could  not  walk  very  well  without  it,  and  while  on  the  train, 
he  did  not  drink  anything  that  he  saw.  There  is  no  evidence 
tending  to  show  how  he  got  off  the  train,  whether  by  himself 
or  with  the  assistance  of  another.  The  evidence  tended  to 
show,  that  the  train  arrived  at  Maylene  about  i  o'clock  a.  m. ; 
that  the  weather  was  cold  and  the  night  drizzly  and  dark,  and 
that  another  train  from  the  south  going  north  came  along, 
during  the  night,  and  afterwards  the  body  of  Nash  was  found 
cut  in  two,  with  the  head  lying  between  the  rails  opposite  the 
depot,  and  other  parts  of  the  body  some  40  feet  to  the  north 
on  the  side  of  the  track.  The  bundle  containing  the  whisky 
was  also  there  found.  It  was  shown  that  deceased  Jived  at 
Maylene,  which  was  a  regular  station  but  not  a  regular  stop- 
ping place;  that  there  was  a  store  there,  about  25  or  30  yards 
from  the  depot;  that  a  box  car  with  a  platform  in  front,  con- 
stituted the  depot,  and  that  no  night  office  was  at  the  place, 
and  no  one  was  kept  on  duty  at  night. 

Contributory  negligence  is  matter  of  defense,  the  onus  of 
proving  which  is  on  the  defendant,  except  when  the  plaintiff's 
evidence  relieves  defendant  from  discharging  it.  K.  C,  M. 
&  B.  R.  Co.  V.  Crocker,  95  Ala.  412,  428,  11  South.  262. 

From  the  evidence  in  this  record,  the  conduct  of  deceased 
was  such,  as  for  which  the  conductor  would  have  been 
justified  in  ejecting  him  from  the  train  at  a  proper  place  and 
under  suitable  conditions,  having  reasonable  regard  to  the 
safety  of  his  life  and  limb.  Johnson  v,  flailroad  Co.,  104  Ala. 
241,  16  South.  75,  53  Am.  St.  Rep.  39;  Railroad  Co.  v.  John- 
son, 108  Ala.  62,  19  South.  51,  31  L.  R.  A.  372.  If  the  con- 
ductor had  this  right,  there  certainly  was  no  negligence  or 
breach  of  duty  in  allowing  deceased  to  get  off  the  train  at  the 
point  of  his  destination,  or  to  assist  him  in  departing.  The 
one  or  the  other  was  done,  but  which,  does  not  appear.  The 
injury  did  not  happen  on  the  train,  but  after  he  got  off.  His 
departure  from  the  train,  under  the  evidence  cannot  be  re- 
garded as  the  natural  and  proximate  cause  of  his  death,  or  as 
connected  with  it,  except  as  he  himself  connected  it  by  his 
voluntary  intoxication,  and  the  suit  is  not  brought  for  the 
killing  of  intestate,  disconnected  with  his  condition  and  what 
occurred  on  the  train.  It  also  appears  that  when  killed,  in- 
testate was  on  the  track  of  the  company,  and  was  a  trespasser 
thereon.  The  company  was  under  no  duty,  so  far  as 
the  evidence  discloses,  to  look  after  and  guard  him  through 
the  night,  and  to  keep  him  from  off  the  track.  McClelland  v. 
Railroad  Co.,  94  Ind.  276. 

The  cases  cited  by  plaintiff's  counsel  and  to  which  we  have 
referred,  were  cases  where  the  deceased  was  expelled  from  the 
train  for  drunkenness  or  improper  conduct,  at  a  place  and 
under  conditions  which  were  dangerous,  rendering  such  ejec- 
tion at  the  time  and  place  unlawful. 

The  only  evidence  offered  was  by  the  plaintiff,  and  after  it 
was  all  in,  she  proposed   to   add   another  count   to  the  com- 
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plaint,  numbered  lo,  to  which  defendant  objected,  '^because 
said  count  is  subject  to  demurrer,  to  the  effect  that  it  shows 
that  plaintiff's  intestate  was  a  trespasser  on  the  track  of  the 
defendant,  but  fails  to  allege  or  show  that  the  injuries  of 
which*  he  died  were  wantonly  or  willfully  inflicted,  and  the 
same  is  indefinite  and  uncertain ;  and  because  the  count  pro- 
posed as  an  amendment  has  no  evidence  to  support  it.'* 
„  The  proposed  amendment,  after  the  evidence  closed,  by  the 
addition  of  count  lo  was  subject  to  demurrer,  and  was  not 
sustained  by  evidence.  There  was,  therefore,  no  error  in  dis- 
allowing it.     Beavers  v.  Hardie,  59  Ala.  570. 

The  affirmative  charge  was  properly  given  for  defendant. 

Affirmed. 


TiMMs  V.  Old  Colony  St.  Ry. 

{Supreme  Judicial  Court  0/ Massachusetts^  Plymouth,  April  /,  1903 J) 

[66  N.  K.  Rep.  797.] 

Carriert— Injuries  to  Passengers— Negligence— Sufficiency  of  Evi- 
dence* 
In  an  action  against  a  street  railway  companj  for  injuries  to  a  pas- 
senger, evidence  showing  that  plaintiff,  who  was  standing  near  the 
edge  of  the  rear  platform  without  holding  onto  anything,  was  pitched 
off  by  a  sudden  jerk  in  the  car,  caused  by  a  sudden  stop,  without  show- 
ing that  there  was  any  defect  in  the  car  or  rails,  or  that  the  apparently 
sudden  stop  was  not  justifiable,  fails  to  show  any  negligence  on  the 
part  of  defendant. 

Exceptions  from  Superior  Court,  Plymouth  County ;  John 
H.  Hardy,  Judge. 

Action  by  one  Timms  against  the  Old  Colony  Street  Rail- 
way. A  verdict  was  directed  for  defendant,  and  plaintiff 
excepts.     Exceptions  overruled. 

A.  F.  Barker,  for  plaintiff. 

Henry  F.  Hurlburt  and   Damon   E.    Hall,   for  defendant. 

LATHROP,  J.  We  need  not  consider  in  this  case  whether 
there  was  any  evidence  for  the  jury  that  the  plaintiff  was  in 
the  exercise  of  due  care,  for  we  are  of  opinion  that  there  was 
no  evidence  of  negligence  on  the  part  of  the  defendant,  and 
that  the  plaintiff  was  not  entitled  to  recover  on  either  count 
of  the  declaration.  The  evidence  is  that  the  car  was  not 
going  at  an  excessive  speed,  but  was  running  along  in  the 
ordinary  way,  when  the  speed  slackened,  and  seemed  to 
slacken  very  suddenly,  and  there  was  a  little  jerk,  and  the 
plaintiff,  who  was  standing  near  the  edge  of  the  rear  platform, 
with  his  body  half  inside  and  half  outside  the  line  of  the  car, 
not  holding  onto  anything,  and  with  one   hand  in  his  pocket, 

*As  to  liability  of  carriers  for  injuries  to  passengers  by  jerks  and 
jolts  of  trains  or  cars,  see  monograph  appended  to  Freeman  v.  Metro- 
politan St.  Ry.  Co.  (Mo.),  3  R.  R.  R.  584,  26  Am.  &  £)ng.  R.  Cas.,  N.  S., 
5S4. 
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pitched  off,  and  sustained  the  injuries  complained  of.  There 
is  nothing  in  the  evidence  to  show  that  there  was  any  defect 
in  the  car  or  in  the  condition  of  the  rails  and  jerks  in  the 
motion  of  street  cars  are  not  unusual.  As  to  the  apparent 
sudden  stopping,  there  is  nothing  to  show  that  it  W^s  not 
caused  by  some  obstacle  appearing  suddenly  in  front,  such 
as  a  horse  and  wagon,  or  a  person  on  foot,  attempting  to 
cross  the  track  a  short  distance  ahead.  See  Byron  v.  Lynn 
&  Boston  Railroad,  177  Mass.  303,  58  N.  E.  1015,  and  cases 
cited. 

As  to  the  second  count,  the  allegation  is  that  the  defend- 
ant, **by  its  servants  and  agents,  so  negligently  and  carelessly 
managed  and  operated  said  car,  by  the  sudden,  careless,  and 
negligent  stopping  of  the  same,  as  to  cause  some  object  on 
the  rear  platform  of  said  car  to  be  thrown  violently  against 
the  plaintiff  with  such  force  as  to  throw  him  from  the  car." 
We  have  already  disposed  of  the  gist  of  the  allegation, 
namely,  the  negligent  stopping  of  the  car,  and  we  fail  to  find 
any  evidence  that  whatever  struck  him  threw  him  from  the 
car. 

Exceptions  overruled. ' 


Sweet  v.  Birmingham  Ry.  &  Electric  Co. 

(Supreme  Court  of  Alabama,  Feb.  iS,  190J,) 

[33  So.  Rep.  886.] 

Carriers — injury  to  Passengers  Alighting  from  Train — Question    for 
Jury.* 
Plaintiff  was  injared  while  alightiDg*  from  a  train,  drawn  by  a  dummy 
which  ran  alon^  certain  streets,  stopping  at  crossings  for  passengers,. 
There  was  evidence  that,  as  it  approached  a  certain  street,  a  signal 
from  a  person  taking  passage  having  been  given,  the  train  was  brought 
nearly  to  a  stop,  and  that  thereupon  plaintiff,  with  her  left  hand  holding 
a  bundle,  and  her  right  the  hand  railing,  descended  to  the  steps  of  the 
car  platform  about  the  time  the  other  passenger  got  aboard,  and  as  she 
reached  the  bottom  step,  and  was  about  to  step  from  the  train,  its  speed 
was  quickened   with  a  jerk,  whereby  she  was  thrown  to  the  ground. 
Plaintiff  testified  that  the  dummy  stopped  regularly  at  the  crossing : 
held,  that  the  questions  of  negligence  and  contributory  negligence  were 
for  the  jury. 

Appeal  from  Circuit  Court,  Bessemer  County;  A.  A.  Cole- 
man, Judge. 

Action  by  Mrs.  M.  M.  Sweet  against  the  Birmingham  Rail- 
way &  Electric  Company.  Judgment  for  defendant,  and 
plaintiff  appeals.     Reversed. 

James  Trotter  and  J.  A.  Estes,  for  appellant. 
Walker,  Tillman,  Campbell  &  Porter,  for  appellee. 

SHARPE,  J.  This  action  is  to  recover  for  injuries  alleged 
to  have  been  inflicted  on  the  plaintiff  by  negligent  conduct  of 

*See  preceding  case  and  foot-note. 
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the  defendant  while  acting  in  the  capacity  of  a  common  car- 
rier. Defendant  pleaded  the  general  issue  and  contributory 
negligence.  At  defendant's  request  the  court  charged,  in 
writing,  **If  the  jury  believe  the  evidence  in  this  case,  they 
will  find  a  verdict  for  the  defendant;"  and  the  propriety  of 
that  charge  is  the  only  itiatter  here  in  question. 

The  train  by  which  the  injury  occurred  was  used  by  defend- 
ant for  carrying  passengers  between  Bessemer  and'  Birming- 
ham, and  along  certain  streets  and  avenues  of  those  cities. 
It  consisted  of  cars  drawn  by  what  is  known  as  a  ** dummy 
engine,"  propelled  by  steam.  Customarily  it  stopped  at 
street  crossings  to  receive  passengers  when  signaled,  and  to 
discharge  passengers  when  the  conductor  was  notified  to  stop. 
Plaintifi  about  nightfall  boarded  the  train  at  Third  avenue, 
in  Bessemer,  and  rode  to  Eighth  avenue  crossing,  where  a 
passenger  for  whom  a  signal  had  been  given  from  the  outside 
got  on,  and  the  plaintiff  attempted  to  get  off,  the  train.  At 
that  time  the  train  had  not  stopped  entirely,  and  was  moving 
by  that  station.  The  conductor  had  not  collected  plaintiff's 
fare,  and  was  not  notified  of  her  destination.  There  is  evi- 
dence which,  though  in  conflict  with  other  evidence,  tends  to 
show  that  as  it  approached  Eighth  avenue,  and  when  the 
signal  by  the  person  taking  passage  was  given,  the  train  was 
brought  nearly  to  a  stop,  and  that  thereupon  the  plaintiff, 
with  her  left  hand  holding  a  bundle,  and  her  right  the  hand 
railing,  descended  to  the  steps  of  the  car  platform,  about  the 
time  the  other  passenger  got  aboard,  and  that  when  she 
reached  the  bottom  step,  and  was  about  to  step  from  the 
train,  its  speed  was  quickened  with  a  jerk,  whereby  she  was 
thrown  to  the  ground.  In  tier  fall,  plaintiff  received  the  in- 
juries on  account  of  which  she  sues.  She  testified,  among 
other  things,  that  *'the  dummy  stopped  regularly  at  that 
crossing;  in  getting  on  and  off  there,  they  stopped  there  all 
the  time. '  * 

In  view  of  the  whole  evidence,  we  are  of  the  opinion  the 
charge  referred  to  should  not  have  been  given.  The  degree 
of  diligence  which  the  law  imposes  on  operatives  of  such 
trains  is  no  less  strict  than  that  applying  where  the  train  is  of 
the  ordinary,  larger  kind.  In  respect  of  starting  after  stop- 
ping for  the  reception  and  discharge  of  passengers,  this  court 
has  held  they  are  bound  to  be  even  more  watchful  than  those 
operating  larger  and  more  cumbersome  trains,  in  that  they 
must  not  only  stop  long  enough  to  allow  passengers  to  get  on 
and  off,  but,  as  in  the  case  of  ordinary  street  cars,  they  must 
**see  and  know  that  no  passenger  is  in  the  act  of  alighting,  or 
in  a  position  which  would  be  rendered  perilous  by  putting  the 
car  in  motion."  Highland  Ave.,  etc.,  R.  Co.  v.  Burt,  Q2  Ala. 
291,  9  South.  410,  13  L.  R.  A.  95.  Though  this  train  did  not 
stop  at  the  crossing,  the  jury  might  have  found  it  was  so 
operated  as  to  imply  an  invitation  to  passengers  to  alight,  by 
reason  of  indications  given  that  it  was  being  slowed  for  that 

6  R  R  R— 50 


786         Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

Corkhill  et  ux,  v.  Camden  A  S.  Rj.  Co 

purpose.  In  such  a  situation,  the  duty  of  trainmen  towards 
passengers  departing  is  the  same  as  those  taking  passage, 
respecting  which  this  court  has  said:  **An  invitation  thus 
conveyed  implies  at  least  an  assurance  that  the  momentum 
will  not  be  increased  until  all  persons  desiring  to  come  aboard 
have  done  so,  and  imposes  a  correlative  duty  on  those  in 
charge  of  the  train  not  to  increase  the  speed  without  knowing 
that  no  person  intending  to  act  on  the  invitation  is  so  situated 
as  to  be  imperiled  thereby.  They  cannot,  in  other  words, 
acquit  themselves  by  merely  maintaining  the  slow  movement 
sufficiently  long  for  persons  with  diligence  to  get  on,  for  this 
itself  is  a  wrong;  and  as  there  is  no  obligation  on  the  would-be 
passenger  to  avail  himself  of  such  an  invitation,  though 
he  may  do  so  without  negligence,  they  have  no  right  to 
assume  that  he  will  avail  himself  of  it  immediately,  or  at  all, 
in  fact,  but  they  must  know  that  it  has  been  acted  on,  and 
that  there  is  no  one  in  an  exposed  condition  when  the  in- 
creased motion  is  imparted  to  the  train.**  Montgomery,  etc., 
R.  Co.  V.  Stewart,  91  Ala.  421,  8  South.  708.  If  defendant's 
train  was  so  managed  as  to  apparently  invite  passengers  to 
alight  at  Eighth  avenue,  those  so  operating  the  train  were 
bound  to  act  with  reference  to  the  probable  acceptance  of 
such  invitation,  and  to  use  care  for  the  avoidance  of  jerks  and 
other  movements  calculated  to  make  the  act  of  alighting 
dangerous.  McDonald  v.  Long  Island  R,  Co.,  116  N.  Y.  546, 
22  N.  E.  1068,  15  Am.  St.  Rep;  439. 

The  mere  act  of  stepping  from  a  slowly  moving  train  does 
not,  of  itself,  and  under  all  circumstances,  constitute  negli- 
gence. Watkins  v.  Birmingham  Ry.  &  Elec.  Co.,  120  Ala. 
147,  24  South.  392,  43  L.  R.  A.  297;  Birmingham  Ry.  &  Elec. 
Co.  V.  James,  Adm'x,  121  Ala.  120,  25  South.  847.  Whether 
plaintiff's  conduct  was  negligent  or  otherwise  is  to  be  tested 
by  what  would  have  been  the  action  of  a  reasonably  prudent 
person  under  like  circumstances,  and  the  evidence  in  this  rec- 
ord is  such  as  to  require  a  jury  for  the  application  of  that 
test,  as  well  as  for  the  determination  of  the  question  of  whether 
defendant  was  negligent,  as  alleged  in  the  complaint. 

Reversed  and  remanded. 


Corkhill  ei  ux,  v.  Camden  &  S.  Ry.  Co. 

{Supreme  Court  of  New  Jersey ^  Feb,  24,  T903*) 

[54  Atl.  Rep.  522.] 

Street  Railroads— Injury  to  Passenger— Negligence  of  Motorman.* 

The  motorman  of  an  electric  street  railway  car  started  his  car  at  mod- 
erate speed  to  cross  an  intersecting  steam  railroad  consisting  of  three 
tracks,  after  his  conductor  had  gone  forward  upon  the  crossing  and  had 
used  proper  care  to  ascertain  that  no  railroad  train  was  to  be  expected. 
While  thus  proceeding  over  the  crossing  at  moderate  speed,  the  motor- 

*See  generally,  preceding*  case  and  foot-note. 
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man  became  suddenly  aware  of  a  railroad  train  roundingf  a  curve  near 
by,  and  coming:  towards  his  car  at  a  high  rate  of  speed,  without  timely 
warning?  by  bell  or  whistle.  A  collision  seemed  imminent,  and  was  in 
fact  narrowly  averted.  The  motorman,  on  seeing  the  danger,  instantly 
applied  all  power,  and  increased  the  speed  of  his  car  to  the  utmost,  in 
order  to  escape  the  collision.  It  was  claimed  that  in  the  lurch  of  the 
street  car  thereby  occasioned  a  passenger  was  thrown  to  the  floor  of 
the  car  and  injured :  held,  that  a  verdict  attributing  negligence  to  the 
motorman  on  these  facts  cannot  be  supported. 
(Syllabus  by  the  Court.) 

Action  by  Adam  Corkhill  and  wife  against  the  Camden  & 
Suburban  Railway  Company  and  the  Pennsylvania  Railroad 
Company.  Verdict  against  defendant  Camden  &  Suburban 
Railway  Company.     Rule  to  show  cause  made  absblute. 

Argued  November  term,  1902,  before  GUMMERE,  C.  J., 
and  VAN  SYCKEL,  FORT,  and  PITNEY,  JJ. 

Howard  Carrow,  for  plaintiffs. 
Joseph  H.  Gaskill,  for  defendant. 

PITNEY,  J.  This  action  was  brought  against  the  present 
defendant  and  the  Pennsylvania  Railroad  Company  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sustained 
by  Mrs.  Corkhill  while  a  passenger  upon  a  street  car  of  the 
Camden  &  Suburban  Railway  Company  at  the  crossing  of 
that  railway  over  the  tracks  of  the  Pennsylvania  Railroad 
Company.  Upon  the  trial  a  nonsuit  was  ordered  with  respect 
to  the  latter  company.  This  ruling  is  not  complained  of. 
The  plaintiffs  recovered  verdicts  as  against  the  present  defend- 
ant, and  a  new  trial  is  asked  because  those  verdicts  are  against 
the  weight  of  the  evidence. 

With  respect  to  the  liability  of  the  Camden  &  Suburban 
Railway  Company,  the  questions  raised  are,  first,  was  there 
negligence  on  the  part  of  the  motorman  or  conductor  in 
attempting  to  cross  the  tracks  of  the  steam  railway ;  secondly, 
was  there  negligence  on  the  part  of  the  motorman  in  suddenly 
increasing  the  speed  of  the  car  while  upon  the  crossing;  and, 
thirdly,  did  such  negligence,  if  any,  result  in  a  physical  injury 
to  Mrs.  Corkhill. 

Taking  the  evidence  most  strongly  in  favor  of  the  plaintiffs, 
it  shows:  That  while  Mrs.  Corkhill  was  seated  in  an  electric 
street  railway  car  operated  by  the  employees  of  the  present 
defendant  the  car  came  to  the  crossing  of  the  steam  railroad 
(which  consisted  of  three  tracks)  at  Twelfth  and  Federal 
streets,  in  the  city  of  Camden.  That  it  stopped  before  enter- 
ing upon  the  crossing.  That  the  gates  were  at  this  time 
down.  The  conductor  of  the  electric  car  went  forward  to  the 
center  of  the  crossing,  and  looked  for  trains  upon  the  steam 
railway.  He  saw  no  train  save  a  freight  train,  which  was 
standing  on  one  of  the  tracks  near  by.  The  railroad  flagman 
told  the  conductor  to  cross,  as  the  train  was  going  to  stand 
there.  Then  the  gates  were  raised.  The  conductor  beckoned 
to  the  motorman  to  come  ahead,  and  he  did  so.     Thereupon 
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the  electric  car  started  over  the  crossing  at  a  moderate  speed. 
While  it  was  passing  over,  a  train  unexpectedly  approached 
on  the  railroad,  rounding  a  curve,  and,  so  far  as  the  evidence 
shows,  it  gave  no  signal  by  bell  or  whistle.  The  evidence 
shows  that  a  collision  appeared  imminent.  The  flagman  upon 
the  railroad  waved  a  red  flag  in  front  of  the  locomotive  in 
order  to  avert  a  collision,  and  the  train  was  finally  stopped 
within  50  feet  of  the  electric  car.  The  situation  was  so  critical 
that  every  passenger  in  the  car  was  alarmed,  and  stood  up. 
and  looked  out  of  the  windows;  and  the  motorman,  seeing 
the  danger,  instantly  applied  all  power,  in  order  to  carry  his 
car  across  as  quickly  as  possible.  Mrs.  Corkhill's  story  is  that 
by  the  sudden  lurch  caqsed  by  the  increased  speed  of  the 
electric  car  she  was  thrown  to  the  floor,  and  the  inference  sought 
to  be  drawn  from  this  is  that  the  fall  caused  the  paralysis 
from  which  she  has  since  suffered. 

The  case  is  devoid  of  evidence  to  show  any  want  of  care  in 
either  conductor  or  motorman  in  attempting  the  crossing;  on 
the  contrary,  there  is  affirmative  evidence  to  show  that  the 
conductor  took  every  reasonable  precaution,  and  that  neither 
he  nor  the  motorman  had  any  warning  that  a  train  was  com- 
ing. As  to  the  conduct  of  the  motorman  in  turning  on  full 
power  when  confronted  with  the  imminent  danger  of  a  colli- 
sion, his  act  evidenced  complete  presence  of  mind  and  the  ex- 
ercise of  the  highest  degree  of  care.  If,  on  being  confronted 
with  such  a  danger,  he  had  failed  to  make  extraordinary 
efforts  to  increase  his  speed,  there  would,  perhaps,  have  been 
ground  to  charge  him  with  negligence,  and  the  only  excuse 
would  have  been  that  in  the  sudden  peril  he  lost  his  presence 
of  mind.  If  he  had  presence  of  mind  (as  he  manifestly  had)  it 
was  his  plain  duty  to  instantly  apply  the  utmost  power  possi- 
ble, in  order  to  carry  his  passengers  across  without  loss  of 
life.  Even  though  that  might  necessarily  result  in  some 
danger  of  bruising,  or  even  of  more  serious  personal  injury 
to  the  passengers,  such  injury  was  far  preferable  to  the  loss  of 
life  of  one  or  more  of  the  passengers,  which  would  undoubtedly 
have  resulted  from  a  collision  with  the  locomotive. 

The  cases  that  have  held  street  railway  companies  liable  for 
injuries  to  passengers  caused  by  the  lurch  of  a  car  have  gone 
upon  the  ground  that  there  was  a  sudden  increase  of  speed 
under  circumstances  that  evinced  a  disregard  of  the  safety  of 
the  passengers.  Consolidated  Traction  Co.  v.  Thalheimer,  59 
N.  J.  Law,  474,  37  Atl.  132;  Scott  V.  Bergen  Co.  Traction  Co., 
63  N.  J.  Law,  407,  43  Atl.  1060.  See,  also.  May  v.  North 
Hudson  Co.  Railway  Co.,  49  N.  J.  Law,  445,  9  Atl.  688; 
Haile  v.  Clayton  &  Hoff  Co.,  61  N.  J.  Law,  197,  38  Atl.  805; 
Burr  V.  Pennsylvania  R.  R.  Co.,  64  N.  J.  Law,  30,  44  Atl.  845; 
Paynter  v.  Bridgeton Traction  Co.,  67  N.  J.  Law,  619,  52  Atl. 

367. 
In  the  present   case  the   trial  judge  properly  charged  the 

jury,  in  effect,  that,  unless  there  was  negligence  on  the  part 
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of  the  conductor  in  allowing  the  car  to  cross  without  exercis- 
ing proper  vigilance,  or  negligence  on  the  part  of  the  motor- 
man  in  managing  the  car  as  it  crossed  the  railroad,  the 
plaintiff  could  not  recover.  The  finding  of  the  jury  that  there 
was  such  negligence  was  contrary  to  the  great  weight  of  the 
evidence.  It  is  therefore  unnecessary  to  deal  with  the  ques- 
tion whether  Mrs.  Corkhill's  paralysis  did  not  result,  according 
to  the  great  weight  of  the  evidence,  from  mere  fright,  as  in- 
sisted by  the  defendant,  rather  than  from  her  being  thrown  to 
the  floor  of  the  car,  as  claimed  by  the  plaintiffs. 
The  rule  to  show  cause  will  be  made  absolute. 


Louisville  Ry.  Co.  v.  Casey. 

{Court  of  Appeals  of  Kentucky^  Feb,  ^,  /poj.) 
[71  S.  W.  Rep.  876  ] 

Permanent  Injuries  to  Passenger — Question  for  Jury. 

Where  a  passenger  on  a  street  car,  who  was  injured  by  the  premature 
starting  of  the  car  while  she  was  attempting  to  alight,  testified  that  her 
ankle  had  never  recovered  its  strength,  and  that  she  walked  with  diflQ- 
cul'.y,  was  unable  to  go  up  and  down  the  steps  as  she  had  done  before, 
and  still  su£fered  pain  from  the  injury,  the  court  was  justified  in  sub* 
mittinfjf  the  question  of  permanent  injury  to  the  jury. 

Excessive  Verdict. 

Where  a  passenger  on  a  street  car  was  injured  by  the  premature 
starting  of  the  car  while  she  was  attempting  to  alight,  wrenching  and 
spraining  her  ankle,  which  had  not  recovered  at  the  time  of  the  trial,  a 
verdict  of  $1,000  in  her  favor  was  not  excessive. 

Appeal  from  circuit  court,  Jefferson  county,  common  pleas 
division. 

**Not  to  be  officially  reported.'* 

Action  by  Catherine  Casey  against  the  Louisville  Railway 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.     Affirmed. 

Fairleigh,  Straus  &  Eagles  and  Hazelrigg  &  Chenault,  for 
appellant. 

Forcht  &  Field,  for  appellee. 

BARKER,  J.  Appellee,  Catherine  Casey,  in  her  petition, 
states  that  she  was  a  passenger  upon  one  of  the  appellant's 
street  cars  running  over  its  line  on  Preston  street,  in  Louis- 
ville, Ky.  Just  before  the  car  in  question  reached  Roselane 
street,  appellee,  desiring  to  leave  the  car,  rang  the  bell,  and 
when  the  car  stopped  at  Preston  and  Roselane  streets  she 
attempted  to  alight  from  the  rear  platform.  As  she  was 
about  to  step  from  the  lower  step  of  the  platform  to  the 
ground,  the  car  was  negligently  and  carelessly  started  by 
appellant's  employees  in  charge  thereof,  and  she  was  violently 
thrown  to  the  ^ound,  wrenching  and  spraining  her  ankle,  from 
which  she  suffered  great  pain,  and  which  has  never  become 
entirely  well, — it  remaining  so  weak  that  she  has  not  been 
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able  to  walk  upon  it  since  with  ease  or  comfort  to  herself.— 
and  that  by  reason  of  said  injury  her  power  to  earn  money 
has  been  substantially  diminished.  Appellant's  answer  put 
in  issue  the  material  allegations  of  the  petition,  and  silso 
pleaded  contributory  negligence.  The  evidence  in  this  case, 
as  is  usual  in  cases  of  this  kind,  is  conflicting  and  contra- 
dictory. That  for  the  appellee  shows  a  case  of  gross  neglect 
on  the  part  of  appellant's  servants  and  employees  in  charge  of 
the  car  in  question,  whereas  the  evidence  for  appellant  shows 
no  neglect  whatever  upon  the  part  of  its  agents  or  employees, 
but,  on  the  contrary,  the  kindest  and  most  considerate  treat- 
ment of  appellee ;  that  she  was  helped  down  from  the  car  by 
the  conductor,  and  stumbled  and  fell  in  the  street  after  the 
street  car  had  passed  25  or  30  yards  beyond  the  point  where 
she  had  alighted.  The  jury  which  tried  the  case  evidently 
believed  the  witnesses  for  appellee,  as  upon  trial  of  the  case 
they  returned  a  verdict  of  $1,000  in  her  favor. 

Upon  this  appeal,  appellant  rests  its  rigrht  of  reversal 
upon  two  grounds:  First,  that  the  court  erred  in  submitting 
the  question  of  permanent  injury  to  the  jury;  and,  second, 
that  the  verdict  is  excessive. 

We  think  there  was  sufficient  evidence  of  permanent  injury 
to  authorize  a  submission  of  the  question  to  the  jury.  Appel- 
lee testified  that  her  ankle  has  never  recovered  its  strength, 
and  that  she  walks  with  difficulty,  is  unable  to  go  up  and 
down  the  steps  as  she  had  done  before,  and  that  she  still 
suffers  pain  from  the  injury  in  question;  and  we  therefore 
believe  that  the  court  did  not  err  in  submitting  the  question 
as  to  whether  or  not,  under  all  of  the  circumstances,  appellee 
was   permanently  injured,  to  the  jury. 

The  amount  of  the  verdict  we  believe  to  be  full  large ;  but 
we  cannot  say  that,  under  all  the  circumstances  of  this  case, 
it  was  excessive, — certainly  not  so  much  so  as  to  warrant  us 
in  invading  the  province  of  the  jury  in  estimating  it.  If  the 
witnesses  for  the  appellee  are  to  be  believed,  the  negligence 
of  appellant's  employees  was  great  and  reprehensible;  and  it 
was  peculiarly  within  the  province  of  the  jury,  who  had  all 
the  parties  before  them,  who  heard  the  testimony,  and  ^aw  the 
demeanor  of  the  witnesses,  to  judge  of  their  credibility,  and 
to  estimate  and  fix  the  damage  sustained  by  appellee. 

Perceiving  no  error  in  the  record,  the  case  is  affirmed. 


Davis  v.  Seaboard  Air  Line  Ry. 

{Supreme  Court  of  North  Carolina^  April  7,  190^,) 

[43  S.  E.  Rep.  840] 

Parson  Assisting   Passenger  Injured   by  Sudden   Jerk  of  Car — Evi* 
dence.* 
Plaintiff  testified  that,  being  about  to  seat  his  wife  and  children  on 

*As  to  the  duty  of  a  carrier  to  persons  assisting  passengers,  see  note 
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defendant's  train,  he  asked  the  conductor  to  hold  the  train  until  he  got 
them  on.  Plaintiff  seated  them  as  quickly  as  possible,  and  went  out  as 
quickly  as  he  could,  when,  before  he  could  g-et  off,  the  train  started  with 
a  quick  jerk,  throwing  him  to  the  ground  to  his  injury.  Defendant 
offered  no  evidence:  held,  that  defendant's  motion  for  nonsuit  was 
properly  denied. 

Appeal—Review. 

Where  the  record  contains  no  prayers  for  instructions,  assignments 
of  error  in  refusing  to  give  defendant's  prayers  furnish  nothing  for 
consideration. 

Appeal  from  Superior  Court,  Union  County;  Robinson, 
Judge. 

Action  by  L.  A.  Davis  against  the  Seaboard  Air  Line  Rail- 
way. From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Adams  &  Jerome  and  J.  D.  Shaw,  for  appellant. 
Redwine  &  Stack,  for  appellee. 

MONTGOMERY,  J.  This  action  was  brought  to  recover 
damages  against  the  defendant  for  personal  injuries  alleged 
to  have  been  received  by  the  plaintifi  through  the  negligence 
of  the  defendant. 

According  to  the  plaintiff's  evidence,  he  had  seated  his  wife 
and  children  on  the  defendant's  train,  bound  for  Charlotte,  at 
Marshville,  having  purchased  a  ticket  for  them,  and  on  reach- 
ing the  bottom  step  of  the  coach,  with  the  intention  to  alight, 
he  was  suddenly  jerked  by  a  motion  of  the  train  from  his  foot- 
ing, and  thrown  violently  to  the  ground,  whereby  he  was  hurt 
on  the  leg.  His  evidence  is  that  he  was  jerked  from  the  step, 
and  not  that  he  had  actually  moved  from  the  step.  He  further 
said  the  conductor  knew  he  was  going  to  put  his  wife  and 
children  on  the  cars,  and  that  he  asked  him  to  hold  the  train 
until  he  got  them  on,  and  that  he  got  on  as  quickly  as  he 
could,  and  turned  to  go  out  of  the  coach  as  quickly  as  he 
could. 

The  defendant  offered  no  evidence,  and  moved  to  nonsuit  or 
to  dismiss  the  plaintiff's  action  under  the  statute.  We  think 
there  was  no  error  in  the  refusal  of  his  honor  to  grant  the 
motion.  The  case  of  Whitley  v.  Railway,  122  N.  C.  987,  29 
S.  E.  783,  seems  to  be  substantially  like  this  one,  and  is  decisive 
of  this  case. 

We  notice  in  the  assignments  of  error  three  to  the  refusal  to 
give  the  defendant's  first,  second,  and  third  prayers  for  instruc- 
tions, but  the  record  does  not  contain  any  such  prayers,  nor, 
indeed,  any  prayers  for  instructions  of  any  kind. 

Affirmed. 

appended  to  Whitley  v»  Southern  Ry.  Co.  (N.  Car.),  12  Am.  &  Eng.  R. 
Cas.,  N.  S.,  210. 

As  to  the  liability  of  carriers  for  injuries  to  passengers  by  jerks  and 
jolts  of  trains  or  cars,  see  monograph  appended  to  Freeman  v.  Metro- 
politan St.  Ry.  Co.  (Mo.  App.),  3  R.  R.  R.  584,  26  Am.  &  Eng.  R.  Cas., 
N.  8.,  584. 
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Francis  Winslow  ei  al ,  Appts.,  v.  Baltimore  &  Ohio 

Railroad  Company. 

{Argued  December  17,  18,  igoi.    Decided  February  jj,  1903,) 

[23  Sup.  Ct.  Rep.  443.] 

Leases — Covenant  to  Renew. 

A  covenant  in  a  lease  to  renew  at  its  expiration  with  the  same  cove- 
nants and  priviles^ea  as  contained  in  the  original  lease  is  satisfied  bj 
one  renewal  without  the  insertion  of  another  covenant  to  renew. 

Same— S^me — Power  of  One  Trustee  to  Execute  Lease. 

A  valid  lease  of  real  property  containing*  a  covenant  to  renew  cannot 
be  made  by  one  of  the  trustees  in  whom  the  title  to  the  property  is 
vested,  as  such  an  act  is  of  a  nature  to  require  the  deliberate  discretion 
and  judgment  of  all  the  trustees. 

Same — Same — Same. 

Recognition  by  all  the  trustees  of  a  lease  for  five  years  of  a  portion  of 
the  realty  included  in  the  trust  estate,  executed  by  one  of  their  numl>er, 
even  assuming  that  it  could  cure  the  invalidity  of  such  lease  under  the 
statute  of  frauds,  must  have  been  founded  upon  full  knowledge  of  all 
the  facts,  in  order  to  have  that  effect. 

Same — Same — Part  Performance — Specific  Performance. 

The  continued  possession  of  land  by  a  lessee  after  the  expiration  oi  a 
five  years'  lease  which  contained  a  covenant  to  renew  for  a  like  period^ 
and  the  payment  and  acceptance  of  rent  therefor  during  the  period  cov- 
ered by  the  renewal  clause,  are  not  such  part  performance  as  called  for 
the  specific  performance  of  a  covenant  to  renew  contained  in  a  lease 
which  purports  to  have  been  executed  in  compliance  with  the  renewal 
covenant  in  the  prior  lease,  but  which  is  invalid  under  the  statute  of 
frauds  because  signed  by  only  one  of  the  trustees  in  whom  the  title  to 
the  property  was  vested. 

Same —  Same — Sam  e —  Same. 

The  receipt  of  rent  by  the  beneficiary  in  a  trust,  after  the  expiration 
of  a  lease  containing  a  covenant  to  renew,  in  ignorance  of  the  invalidity 
of  such  lease  under  the  statute  of  frauds,  is  not  such  part  performance 
as  calls  for  the  specific  performance  of  such  covenant, — especially  where 
her  action  was  unknown  to  the  trustees,  who  had  substantially  refused 
to  renew  on  the  old  basis,  and  took  place  while  negotiations  were  pend- 
ing between  them  and  the  lessee  relative  to  the  terms  of  a  continued 
occupation  of  the  land-    % 

Same— Railroad's  Right  to  Injunction  against  Dispossession  Prior  to 
Its  Exercise  of  Right  to  Condemn. 
A  railroad  company  which  enters  upon  the  use  and  occupation  of  real 
property  under  a  lease,  with  a  view  to  its  purchase  when  that  can  prop- 
erly be  effected,  and  constructs  a  portion  of  its  line  thereon,  is  entitled 
to  an  injunction  restraining  its  lessors  for  a  reasonable  time  from  pro- 
ceeding to  dispossess  the  company  from  the  land,  in  order  to  enable  it 
to  condemn  such  land  in  proper  proceedings  for  that  purpose. 

Appeal  from  the  Court  of  Appeals  of  the  District  of  Colum- 
bia to  review  a  decree  which  reversed  the  judgment  of  the 
Supreme  Court  of  the  District  dismissing  a  bill  in  a  suit  to 
establish  the  validity  of  a  lease  and  compel  the  specific  per- 
formance of  a  contract  to  sell,  and  to  enjoin  further  proceed- 
ings at  law  to  obtain  possession  of  the  premises,  and  the 
further  prosecution  of  an  action  to  recover  damages  for  its  use 
and  occupation,  and  directed  that  court  to  give  judgment  for 
complainant.  Reversed  and  remanded  for  further  proceed- 
ings. 
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See  same  case  below,  i8  App.  D.  C.  438. 

Statement  by  MR.  JUSTICE  PECKHAM: 

The  court  of  appeals  of  the  District  of  Columbia,  reversine 
the  judgment  of  the  supreme  court  of  the  District  (which  dis- 
missed the  bill  of  the  railroad  company),  directed  that  court 
to  give  judgment  in  favor  of  the  company,  and  from  the  judg- 
ment of  the  court  of  appeals  an  appeal  to  this  court  has  been 
taken  by  the  defendants  below. 

The  company  brought  this  suit  to  obtain  a  judgment  declar- 
ing the  validity  of  an  alleged  lease  to  it  for  five  years  from 
the  1st  day  of  August,  1897,  and  to  compel  the  specific  per- 
formance of  an  alleged  Contract  to  sell  to  it  the  same  land 
mentioned  in  the  lease  and  lying  in  the  city  of  Washington, 
owned  by  the  defendants  as  substituted  trustees  under  the  will 
of  the  late  Catherine  Pearson,  deceased,  and  to  enjoin  the 
defendants  from  continuing  proceedings  at  law  which  they 
had  commenced  to  obtain  possession  of  the  premises,  and  also 
to  enjoin  them  from  the  prosecution  of  an  action  to  recover 
•damages  for  the  use  and  occupation  of  the  land  by  the  rail- 
road company.     The  facts  are  as  follows : 

Catherine  Pearson  in  her  lifetime  owned  certain  land,  con- 
sisting of  unimproved  lots  in  the  city  of  Washington,  near  the 
Baltimore  &  Ohio  Railroad  Company's  depot,  and  lying  on 
the  line  of  its  Metropolitan  branch  as  subsequently  constructed 
in  that  city.  After  the  decease  of  Mrs.  Pearson,  and  on  June 
30,  1868,  her  will  was  duly  proved  before  the  proper  probate 
court  in  the  District.  In  it  she  devised  the  premises  to  trus- 
tees for  the  sole  and  separate  use  of  her  daughter,  Eliza  W. 
Patterson — 

'* During  the  term  of  her  natural  life,  and  so  that  the  same 
shall  not  be  liable  for  the  debts  or  subject  to  the  control,  con- 
tracts, or  engagements  of  her  present  or  any  after  taken  hus- 
band; to  permit  her  by  herself,  or  her  special  attorney 
appointed  in  writing,  to  be  signed  by  her,  to  receive  the 
annual  income  and  profits  of  the  same  for  her  own  sole  and 
separate  use,  her  receipt  or  that  of  her  attorney  so  appointed 
as  aforesaid  alone  to  be  an  acquittance  t9  the  person  or  per- 
sons charged  with  the  payment  of  such  income  or  any  part  of 
the  same,  and  to  the  extent  only  therein  expressed  to  have 
been  paid ;  and  if  she  pleases  to  occupy,  possess,  and  use  for 
her  own  account,  accommodation,  and  convenience  and  that  of 
her  family  any  part  of  the  property,  real  and  personal,  so  held 
for  her  separate  use  and  benefit,  she  shall  be  allowed  to  do 
so;  and  if  at  any  time  the  said  Eliza  Patterson  shall  in  writ- 
ing, to  be  signed  by  her  in  the  presence  of  and  to  be  attested 
by  a  subscribing  witness,  desire  the  said  Carlisle  P.  Patter- 
son, William  H.  Philip,  and  Walter  S.  Cox,  or  the  survivors 
and  survivor  of  them,  to  sell  any  part  of  the  estate,  real  and 
personal,  held  by  them  for  her  separate  use,  for  the  purpose 
of  changing  the  investment  thereof,  it  shall  be  lawful  for  the 
said  named  trustees  or  the  survivors  or  survivor  of  them  to 
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sell  the  same  for  such  purpose  only,  and  to  transfer  and  con- 
vey the  absolute  estate  in  fee  therein,  to  the  purchaser 
thereof;  to  receive  the  proceeds  of  any  and  every  such  sale  of 
the  purchaser,  who  shall  not  be  required  to  see  to  the  applica- 
tion thereof;  and  to  invest  the  same  in  such  manner  as  the 
said  Eliza  W.  Patterson  may  require;  and  such  new  invest- 
ment shall  be  held  by  the  said  trustees  for  the  same  use, 
trusts,  and  purposes,  and  with  the  same  powers  and  authority 
of  sale  and  reinvestment,  as  is  herein  declared  of  and  concern- 
ing the  original  trust,  subject,  and  separate  estate. 

''And  after  the  death  of  the  said  Eliza  W.  Patterson  the 
said  named  trustees  and  their  successors  shall  hold  the  said 
trust,  subject,  and  separate  estate — original  and  subsequently 
acquired  by  sale  and  reinvestment — for  the  use  and  benefit  of 
any  child,  or  children,  of  the  said  Eliza  W.  Patterson,  and  the 
issue  of  any  child  or  children  of  the  said  Eliza  who  may  die 
leaving  issue  in  the  lifetime  of  the  said  Eliza,  and  such  issue 
shall  take  the  share  or  portion  of  the  said  estate  which  their 
parent  or  parents  would  have  taken  had  they  survived  the  said 
Eliza.  And  if  the  said  Eliza  W.  Patterson  shall  die  without 
leaving  a  child  or  children,  or  issue  of  any  child  or  children, 
living  at  the  time  of  her  death,  the  said  trustees  and  their 
successors  shall  hold  the  said  trust,  subject,  and  separate 
estate  for  my  right  heirs.  And  if  it  shall  happen  that  either 
of  the  said  trustees  shall  die,  or  become  incapable  of  acting, 
or  shall  refuse  to  act  in  the  execution  of  said  trust,  then  and 
in  every  such  case  the  continuing  trustees  or  trustee  shall 
from  time  to  time  nominate  some  other  person  or  persons  to 
be  approved  by  the  said  Eliza  W.  Patterson  to  be  trustee  or 
trustees  in  the  place  and  stead  of  the  person  or  persons  so 
dying,  or  becoming  incapable  or  refusing  to  act,  and  shall  con- 
vey and  settle  the  said  trust,  subject  and  separate  estate  in 
such  manner  that  the  same  shall  be  legally  vested  in  such 
continuing  trustees  or  trustee,  and  such  person  or  persons  so 
named  and  appointed  to  that  office  for  the  same  uses,  trusts, 
and  purposes,  and  with  the  same  power  and  authority  of 
administration,  sale,  and  reinvestment  as  is  hereinbefore 
declared  of  and  concerning  the  said  trusts,  subject,  and  estate, 
and  the  said  new  trustee  or  trustees  shall  have  the  same  power 
to  act  in  the  premises  in  conjunction  with  the  continuing 
trustees  or  trustee,  and  survivors  of  them,  as  if  they  had  been 
originally  named  trustee  or  trustees  in  the  premises  in  this  my 
last  will  and  testament. 

'*I  do  hereby  nominate  and  appoint  Carlisle  P.  Patterson, 
William  H.  Philip,  and  W.  S.  Cox  to  be  the  executors  of  this 
my  last  will  and  testament.'* 

In  1872  the  trustees  under  Mrs.  Pearson's  will  leased  to  the 
railroad  company  the  land  for  five  years,  the  lease  containing 
a   privilege  to  the  railroad  company  to  purchase   such  land 
during  those  five  years  on  payment  of  $12,592.     It  also   con- 
tained an  agreement  to  renew  the  lease  with  the   same  cove- 
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nants  and  privileges  for  another  term  of  five  years,  or  until  the 
lessors  were  prepared  to  convey  the  premises  as  agreed  in  the 
lease  with  a  perfect  title  in  fee  simple. 

From  the  time  of  the  first  lease  in  1872,  and  under  various 
leases  thereafter,  the  company  occupied  the  land,  constructed 
part  of  its  branch  line  thereon,  and  paid  rent  therefor  up  to 
1888.  On  January  30  of  that  year  a  lease  was  made,  which  was 
signed  hf  the  trustees  and  by  the  president  of  the  railroad 
company,  though  not  by  Mrs.  Patterson.  By  the  terms  of 
that  lease  the  premises  were  rented  for  five  years  from 
August  I,  1887,  at  the  same  rent  and  with  the  same  covenants 
as  to  renewal  and  for  the  sale  of  the  lands  as  contained  in  the 
first  lease  of  1872.  The  company  continued  in  the  occupation 
of  the  premises  under  this  lease  for  the  five  years  mentioned 
therein.  Upon  October  17,  1892,  the  company  still  being  in 
occupation  of  the  land,  another  instrument  was  executed  in 
the  form  of  a  lease,  signed  by  but  one  of  the  trustees,  and  pur- 
porting to  lease  the  land  for  five  years  from  August  i,  1892, 
at  the  same  rental  as  the  lease  of  1888,  and  with  the  same 
covenants  to  sell  at  the  same  price  ($12,592),  and  to  renew  the 
lease  for  five  years,  as  contained  in  the  lease  of  1888.  This 
lease  was  signed  by  Winslow,  alone,  he  then  being  one  of 
the  substituted  trustees,  but  Jay,  another  of  the  substituted 
trustees,  did  not  sign  it,  and,  so  far  as  appears,  never  saw  it. 
These  two  substituted  trustees  had  been  duly  appointed  prior 
to  or  in  the  year  1883.  The  former  trustee.  Judge  Cox,  had 
resigned  in  June,  1892,  and  it  does  not  appear  that  his  suc- 
cessor had  then  been  appointed. 

The  company  retained  possession  of  the  property  from 
August  I,  1892,  up  to  August  I,  1897,  and  paid  the  amount  of 
money  mentioned  in  the  paper  of  1892,  being  at  the  same 
rate  that  had  been  paid  since  1872,  and  as  was  provided  in 
the  lease  of  1888.  About  the  ist  of  August,  1897,  questions 
arose  as  to  the  terms  of  future  occupation  of  the  land.  The 
trustees  refused  to  execute  any  further  lease,  denied  any 
obligation  to  renew  it  for  any  term,  and  said  they  preferred  to 
sell,  but  refused  to  do  so  on  the  old  terms,  the  land  having  in 
the  meantime  largely  appreciated  in  value.  In  September, 
1897,  Mr.  Winslow,  in  a  letter  to  the  company,  said  they  were 
prepared  to  convey  the  property  with  a  perfect  title,  and  that 
they  also  preferred  to  execute  such  conveyance  to  any  renewal 
of  the  lease.  The  company,  however,  prepared  a  lease,  which 
provided  for  again  leasing  the  land  to  it  on  the  same  terms 
for  a  period  of  five  years,  commencing  on  August  i,  1897,  and 
this  lease  also  contained  a  provision  for  a  renewal  for 
another  five  years,  or  until  the  lessors  could  convey  the 
premises  in  fee  simple  to  the  company.  This  lease  was 
never  signed.  Negotiations  continued  in  regard  to  the 
matter,  the  company  insisting  it  had  the  right  to  a  renewal  of 
the  lease  by  virtue  of  the  instrument  dated  August  i,  1892, 
while  the  trustees  denied  that  contention,  and,  though  willing 
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to  sell,  were  not  willing  to  do  so  at  the  price  named  in  the 
former  lease,  as  they  said  that  the  value  of  the  land  had  in- 
creased from  $12,592  to  over  $30,000.  During  these  negotia- 
tions and  disputes  the  company  retained  possession  of  the 
land,  and  on  or  about  February  i,  1898  (the  disputes  and  the 
negotiations  between  the  trustees  and  the  company  being  still 
unsettled),  in  accordance  with  the  custom  which  it  had  fol- 
lowed during  the  running  of  the  various  instruments  since 
1872,  of  paying  the  rent  semi-annually  on  the  ist  days  of  Feb- 
ruary and  August  as  it  accrued,  it  sent  the  money  that  would 
have  been  due  for  rent  (if  a  lease  were  then  in  existence),  in 
the  form  of  a  money  order  payable  to  the  order  of  Mr.  Wins- 
low,  trustee  of  Eliza  W.  Patterson,  and  inclosed  it  in  a  letter 
addressed  to  Mr.  Winslow,  in  care  of  Fisher  &  Co.,  agents, 
who  sent  it  to  Mrs.  Patterson,  as  Mr.  Winslow  was  then  absent 
in  Nicaragua  as  secretary  of  the  Canal  Commission.  This 
money  order  was  received  by  Mrs.  Patterson,  who  thereupon 
wrote  the  following  letter,  under  date  of  February  5,  1898,  to 
one  of  the  officers  of  the  company: 
Dear  Sir : — 

I  returned  to  you  a  few  days  ago  the  draft  which  you  sent 
me  for  the  rent  of  my  property  on  First  street,  Washington, 
by  the  railroad  company  of  Balto.  &  Ohio  of  $377^77-  The 
draft  was  made  out  to  Mr.  Francis  Winslow,  trustee,  and  I 
could  not  draw  it  as  Mr.  Winslow  is  in  Nicaragua,  and  I  could 
not  send  it  so  far  away  to  him,  fearing  it  might  be  lost.  I 
therefore  return  it  to  you,  with  the  request  that  you  would 
sign  it,  as  you  always  have  done  heretofore,  Cox,  Jay,  & 
Winslow,  trustees.  Judge  Cox  &  Mr.  Jay  are  both  here,  so 
that  they  can  sign  it  at  once  and  I  can  have  the  money.  By 
giving  prompt  attention  to  this  small  matter  of  business  you 
will  greatly  oblige,  Eliza  W.  Patterson. 

The  statement  in  this  letter,  that  Judge  Cox  could  sign  the 
draft  or  order,  was  evidently  a  mistake,  as  his  resignation  had 
been  accepted  by  the  court  years  prior  to  the  date  of  the 
letter. 

The  company  afterwards  sent  back  the  draft,  and,  under 
some  arrangement  between  Mrs.  Patterson  and  Fisher  &  Co., 
which  it  does  not  appear  was  known  by  the  trustees,  but 
which  was  consented  to  by  the  company,  the  same  was  a 
indorsed  ** Francis  Winslow,  trustee,  by  Thomas  J.  Fisher  & 
Co.,  attorneys,"  and  on  such  indorsement  the  money  on  the 
voucher  was  obtained  from  the  company  and  received  by 
Mrs.  Patterson. 

On  August  I,  1898,  the  company  sent  a  draft  or  money 
order  for  $377.77,  the  amount  of  rent  which  would  have  been 
due  if  there  had  been  a  valid  lease  in  existence,  the  draft 
being  sent  to  Mr.  Winslow,  trustee,  which  he  declined  to 
negotiate,  and  insisted  that  the  rights  of  the  company  had 
been  terminated  by  his  notice  prior  to  and  in  September, 
1897,  and  that  since  that  time  the  company  had  been  occupy- 
ing the  property  as  tenants  by  sufferance. 
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This  voucher,  and  those  which  succeeded  it,  and  which 
were  forwarded  to  Mr.  Winslow,  as  trustee,  and  made  payable 
to  his  order,  were  retained  by  him  until  January,  1900,  when 
they  wfere  returned  to  the  company  and  a  check  given  for  the 
SLggregate  amount  under  an  agreement  that  its  acceptance 
should  be  without  prejudice  to  the  rights  of  the  respective 
parties  and  their  claims  relating  to  the  leasing  of  the  land  or 
the  renewal  of  the  lease,  or  to  any  question  or  matter  con- 
nected therewith. 

The  dispute  between  the  parties  continued,  as  also  did  the 
negotiations  in  regard  to  a  settlement  thereof,  until  some  time 
in  March,  1900,  when  Mr.  Winslow,  Mr.  Jay,  and  the  American 
Security  &  Trust  Company,  the  substituted  trustees,  took  pro- 
ceedings against  the  company  before  a  justice  of  the  peace  to 
obtain  possession  of  the  premises,  based  upon  a  notice  to 
quit,  given  under  the  statute.  Judgment  in  favor  of  the^ 
trustees  was  rendered  in  that  case  by  default,  and  an  appeal 
by  the  company,  as  provided  for  by  law,  was  prosecuted,  and 
was  undetermined  at  the  time  of  the  commencement  of  this 
suit.  On  August  15,  1900,  the  substituted  trustees  also  com- ' 
menced  an  action  against  the  company  for  the  use  and  occupa- 
tion of  the  premises  from  August  i,  1897,  to  April  16,  1900, 
claiming  $6,500,  with  interest  from  the  last-named  date. 
Soon  thereafter  the  company  commenced  this  suit  asking  for 
a  judgment  that  the  company  was  entitled  to  a  lease  from 
August  I,  1897,  for  five  years,  and  also  for  a  judgment  for 
specific  performance  of  the  contract  to  sell,  and  obtained  an 
injunction  restraining  the  prosecution  of  both  of  the  proceed- 
ings above  mentioned. 

The  trial  court  held  that«there  had  been  no  valid  contract 
for  a  sale,  and  that  there  was  then  no  valid  lease  in  existence 
such  as  was  required  to  be  proved  before  a  court  of  equity 
would  decree  specific  performance.  The  court  expressed  no 
opinion  as  to  the  effect  of  continued  occupation  after  the  ex- 
piration of  any  lease  under  the  facts  in  the  case  with  reference 
to  the  amount  of  the  rental  to  be  paid.  That  was  a  matter 
which  it  was  hfeld  could  be  determined  on  the  law  side  of  the 
court.  A  decree  was  therefore  entered  dismissing  the  bill 
and  dissolving  the  injunction  which  had  been  granted. 

The  court  of  appeals  reversed  the  judgment  of  the  trial 
court  and  remanded  the  case,  and  in  its  opinion  it  was  stated 
as  follows: 

** In  view  of  what  has  been  said,  we  are  of  opinion  that, 
under  the  provisions  of  the  lease  of  1892,  executed  by  Francis 
Winslow,  trustee,  for  and  on  behalf  of  the  life  tenant,  Mrs. 
Eliza  W.  Patterson,  the  appellant  was  and  is  entitled  to  one 
renewal  of  such  lease  for  the  term  of  five  years  from  and  after 
the  1st  day  of  August,  1897,  upon  the  terms  and  conditions 
of  said  lease  as  to  the  rents  to  be  paid  therefor,  and  that  dur- 
ing the  continuance  of  such  term  no  suit  for  the  dispossession 
of  the  appellant  can   be  maintained.     We  are  also  of  opinion 
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that,  for  the  time  subsequent  to  the  determination  of  said  re- 
newal lease  for  which  the  appellant  shall  require  the  use  and 
occupation  of  said  land,  the  appellant  is  entitled,  and  it  is  its 
duty,  to  acquire  the  right  to  such  use  and  occupation,  under 
the  exercise  of  the  right  of  eminent  domain  conferred  upon 
it  by  the  act  of  Congress,  by  the  ascertainment  of  the  value  of 
such  use  and  occupation,  and  payment  to  the  owners  of  the 
land  of  the  just  compensation  so  to  be  ascertained.  And  the 
bill  of  complaint  in  this  cause  may  be  retained  for  the  pur- 
pose of  such  ascertainment  of  value  and  just  compensa- 
tion. It  follows  that  the  decree  of  the  supreme  court  of  the 
District  of  Columbia,  dissolving  the  injunction  granted  in  this 
cause  and  dismissing  the  bill  of  complaint,  must  be  reversed, 
with  costs,  and  that  the  cause  will  be  remanded  to  that  court, 
with  directions  to  vacate  said  decree,  to  restore  the  injunc- 
tion and  make  the  same  perpetual,  and  for  such  further  and 
other  proceedings  as  may  be  just  and  proper,  according  to 
law  and  in  conformity  with  this  opinion;  and  it  is  so 
ordered.'*     [i8  App.  D.  C.  438.] 

Mr.  William  G.  Johnson  for  appellants. 
Messrs.  George  E.  Hamilton   and  M.  J.  Colbert  for  appel- 
lee. 

MR.  JUSTICE  PECKHAM,  after  making  the  foregoing 
statement  of  facts,  delivered  the  opinion  of  the  court: 

It  is  quite  plain  that  a  lease  containing  a  covenant  to  renew 
at  its  expiration  with  similar  covenants,  terms,  and  condi- 
tions contained  in  the  original  lease  is  fully  carried  out  by  one 
renewal  without  the  insertion  of  another  covenant  to  renew. 
Otherwise  a  perpetuity  is  provided  for.  Piggot  v.  Mason 
(1829)  I  Page,  412-  Carr  v.  Ellison  (1838)  20  Wend.  178; 
Syms  V.  New  York  (1887)  105  N.  Y.  153,  11  N.  E.  369;  Cun- 
ningham V.  Pattee  (1868)  99  Mass.  248;  Taylor,  Landl.  &  T. 
8th  Ed.  §§  333,  334. 

From  the  ordinary  covenant  to  renew,  a  perpetuity  will 
not  be  regarded  as  created.  There  must  be  some  peculiar  and 
plain  language  before  it  will  be  assumed  that  the  parties 
intended  to  create  it. 

There  is  no  question  of  the  validity  of  the  lease  of  1888. 
It  was  for  five  years  from  the  ist  of  August  of  the  year  1887, 
with  a  covenant  of  renewal,  and  that  covenant  would  have 
been  satisfied  by  giving  a  lease  in  1892  for  five  years,  up  to 
August,  1897,  without  any  covenant  therein  for  a  further  re- 
newal. In  fact,  however,  the  lease  was  not  legally  renewed 
in  1892,  because  the  paper  of  that  year  was  signed  by  one 
trustee  only.  In  our  opinion  his  signature  did  not  make  a 
valid  lease.  It  required  the  signatures  of  all  the  trustees. 
A  deed  of  land  executed  by  one  trustee  does  not  convey  his 
share  as  in  the  case  of  ordinary  joint  tenants.  So,  where  a 
deed  of  land  was  executed  by  two  out  of  three  trustees,  the 
burden  is  upon  the  purchaser  to   prove   the  third  trustee  was 
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dead,  i  Perry,  Tr.  2d  Ed.  §  411;  2  Perry,  Tr.  88  499,  502; 
2  Story,  Eq.  Jur.  12th  Ed.  §  1280;  Brennan  v.  Willson,  71  N. 
Y.  502-507. 

The  authorities  cited  by  the  counsel  for  the  company,  to 
the  effect  that  one  of  several  trustees  may,  when  so  authorized 
by  his  associates,  act  with  regard  to  the  execution  of  some 
portions  of  the  trust,  as  then*  agent,  and  that  when  not  pre- 
viously so  authorized  a  subsequent  ratification  of  his  act  by  his 
associates  may  bind  them  all,  do  not  embrace  the  facts  in 
this  case.  There  is  no  evidence  of  any  authority  to  one  trus- 
tee to  sign  a  lease.  The  granting  of  a  lease  was  an  important 
and  material  act  in  the  way  of  carrying  out  the  trust  under 
the  will,  requiring  an  exercise  of  the  judgment  and  discretion 
of  all  the  trustees.  It  was  therefore  necessary  for  them  all 
to  act  in  order  to  make  a  valid  instrument. 

That  one  of  several  trustees  can  be  intrusted  by  his  associa- 
tes with  the  transaction  of  the  business  of  the  trust  may  be, 
under  certain  circumstances,  conceded,  but  those  circum- 
stances will  not  justify  the  doing  of  an  act  by  one  trustee  on 
his  own  responsibility  which  is  of  a  nature  to  require  the 
deliberate  discretion  and  judgment  of  all  the  trustees.  In  the 
case  of  a  lease  of  property,  such  as  is  presented  herein,  the 
signatures  of  all  are  necessary  to  the  validity  of  the  paper. 

The  case  cited  of  Howard  F.  Ins.  Co.  v.  Chase,  5  Wall.  509, 
18  L.  Ed.  524,  relates  to  an  insurance  eSected  by  one  of  sev- 
eral trustees,  and  the  question  was  whether  the  policy 
covered  the  individual  interest  of  the  person  taking  out  the 
insurance  or  his  interest  as  a  trustee;  if  the  former  it  was 
void  because  he  had  no  interest  as  an  individual,  and  the 
policy  was  therefore  one  in  the  nature  of  a  wager.  The  court 
in  the  course  of  the  opinion  remarked : 

*^  It  is  true  that  in  the  administration  of  the  trust,  where 
there  is  more  than  one  trustee,  all  must  concur,  but  the  entire 
body  can  direct  one  of  their  number  to  transact  business, 
which  it  may  be  inconvenient  for  the  others  to  perform,  and 
the  acts  of  the  one  thus  authorized  are  the  acts  of  all,  and 
binding  on  all.  The  trustee  thus  acting  is  to  be  considered 
the  agent  of  all  the  trustees,  and  not  as  an  individual  trustee. 
If,  within  the  scope  of  his  agency,  he  procures  an  insurance, 
it  is  for  the  other  trustees,  as  well  as  himself.  If  he  does  it 
without  authority,  still  it  is  a  valid  contract,  which  the  under- 
writer cannot  dispute,  if  his  co-trustees  subsequently  ratify  it. 
In  fact,  so  liberal  is  'the  rule  on  this  subject,  that  where  a 
part  owner  of  property  effects  an  insurance  for  himself  and 
others,  without  previous  authority,  the  act  is  sufficiently 
ratified,  where  suit  is  brought  on  the  policy  in  their  names." 

The  facts  in  this  case  do  not  bring  it  within  the  principle 
mentioned,  and  it  is  clear  that  to  render  the  lease  originally 
valid  it  must  have  been  signed  by  all  the  trustees.  Without 
it  the  instrument  as  a  lease  for  five  years  was  void  under  the 
statute  of  frauds.     D.  C.  Comp.  Stat.  231,  §  4. 

It  is  contended  that  the  act  of  one  of  the  trustees  in  sign- 
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ing  the  lease  was  subsequently  ratified  by  the  other  by  a  recog- 
nition of  its  existence  by  long  continued  silence,  if  not  by  an 
express  ratification.  But  an  express  ratification  would  con- 
sist of  the  signature  of  the  other  trustee  to  the  paper,  and 
of  that  there  is  no  pretense.  A  ratification  of  an  invalid  in- 
strument of  this  nature  by  recognition,  we  do  not  understand. 
The  instrument  was  void  under  the  statute  of  frauds,  because 
of  the  lack  of  those  signatures  which  could  alone  render  it 
valid  as  a  lease  for  five  years.  Recognition  could  not  take 
the  place  of  the  absent  signature.  Whether  the  conduct  of 
the  trustees,  or  of  Mrs.  Patterson,  amounted  to  such  a  part 
performance  of  an  invalid  contract  as  would  take  the  place  of 
the  otherwise  necessary  singatures  is  another  question.  It  is 
difficult  to  see  how  there  could  be  any  technical  ratification 
of  this  instrument  without  a  signing  thereof  by  the  other 
trustee. 

But,  assuming  that  something  in  the  nature  of  a  ratifica- 
tion might  be  based  upon  subsequent  recognition,  yet  such 
recognition  or  ratification  must  be  shown  to  have  been  founded 
upon  a  full  knowledge  of  all  the  facts.  There  is  no  evidence 
of  that  kind  in  the  case;  none  that  the  other  trustee  even  knew 
of  the  existence  either  of  the  written  paper  of  1892  or  that  it 
contained  a  covenant  to  renew  at  all  for  any  time.  The  pos- 
session by  the  company  and  the  payment  of  rent  were  pro- 
vided for  by  the  covenant  to  renew  contained  in  the  lease  of 
1888,  and  hence  there  was  a  justification  for  that  possession 
and  for  the  payment  of  the  money,  which  was  entirely  com- 
patible with  the  nonexistence  of  any  written  lease  from  1892, 
or  of  any  covenant  to  again  renew  for  five  vears  from  August 
I,  1897.  This  possession  and  payment  cannot,  therefore,  be 
used  as  a  basis  for  the  presumption  of  knowledge  on  the  part 
of  the  trustee  of  the  existence  of  the  so-called  lease  of  1892  or 
of  the  covenant  contained  therein. 

Regarding  the  asserted  part  performance  of  the  alleged  con- 
tract of  lease  in  1892,  or  of  the  covenant  contained  in  that 
lease,  we  think  there  was  none  such  as  to  justify  the  conten- 
tion that  the  covenant  to  renew  in  1897  for  five  years  was 
thereby  so  far  rendered  valid  as  to  call  for  its  recognition  and 
enforcement.  In  this  case  there  was  reason,  as  we  have  said, 
without  reference  to  any  assumed  part  performance  of,  and 
aside  from  the  alleged  covenants  in  the  paper  of  1892,  for  the 
possession  by  the  company  and  for  the  taking  of  the  rent  of 
the  land  by  the  trustees  up  to  1897.  This  reason  was  based 
upon  the  obligation  which  existed  under  the  valid  lease  of 
1888.  The  remaining  in  possession  from  1892  to  1897  and  the 
payment  of  the  money  need  not,  therefore,  be  referred  to  as 
a  part  performance  of  the  invalid  contract  of  lease  and  re- 
newal contained  in  the  paper  of  1892.  Without  any  reference 
to  any  paper  of  that  character,  possession  and  payment  of 
rent  were  proper,  and  amounted  to  nothing  more  than  an 
acknowledgment  of  the  obligations  provided  for  in  the  before- 
mentioned  lease  of  1888. 
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Acts  of  part  performance  which  will  take  a  case  out  of  the 
statute  must  be  referable  solely  to  the  contract.  Williams  v. 
Morris,  95  U.  S.  444,  457,  24  L.  Ed.  360,  362;  Phillips  v. 
Thompson,  i  Johns.  Ch.  131;  Byrne  v.  Romaine,  2  Edw.  Ch. 
445;  Jervis  V.  Smith,  Hoflm.  Ch.  470;  Lord  v.  Underdunck,  i 
Sandf.  Ch.  46;  Wolfe  v.  Frost,  4  Sandf.  Ch.  72. 

And  again,  specific  performance  of  a  void  contract  will  not 
be  decreed  because  of  part  performance,  unless  fraud  and  in- 
justice would  be  done  if  the  contract  were  held  inoperative. 
Purcell  V.  Miner,  4  Wall.  513,  sub  nom.  Purcell  v.  Coleman^ 
18  L.  Ed.  435;  Williams  v.  Morris,  95  U.  S.  444,  24  L.  Ed. 
360.     Such  would  not  be  the  result  here. 

Nor  can  the  receipt  of  rent  in  February,  1898,  by  Mrs.  Pat- 
terson, under  the  circumstances  detailed  in  the  foregoing  state- 
ment of  facts,  amount  to  such  part  performance  of  the  invalid 
covenant  to  renew  as  to  authorize  its  enforcement.  Neither 
trustee  received  the  rent.  The  signing  of  the  name  of  Mr. 
Winslow,  one  of  the  trustees,  on  the  back  of  the  draft  from 
the  company  in  February,  1898,  was  without  the  knowledge 
of  or  authority  from  such  trustee,  although  the  indorsement 
was  made  in  perfect  good  faith  by  Fisher  &  Co.,  and  the 
money  was  paid  to  and  received  by  Mrs.  Patterson.  That 
signing  was  not  a  part  performance  of  the  contract  of  lease  on 
the  part  of  the  trustees  or  either  of  them. 

Mr.  Winslow  was  at  this  time  absent  in  Nicaragua.  There 
is  no  proof  in  the  case  that  Mrs.  Patterson  knew  there  was  no 
valid  covenant  in  existence  for  the  granting  of  a  further  five- 
year  lease  from  August  i,  1897.  Her  receipt  of  the  money  as 
beneficiarv  under  the  will  of  her  mother  would  not  bind  the 
trustees  to  renew  a  lease  under  an  invalid  covenant  to  do  so, 
or  operate  as  a  part  performance  of  that  invalid  covenant. 
Especially  would  this  be  so  where,  as  in  this  case,  there  had 
for  months,  or  ever  since  August  i,  1897,  been  a  substantial 
refusal  by  the  trustees  to  renew  on  the  old  basis  or  to  sell  at 
the  old  price,  and  negotiations  were  still  in  progress  between 
the  trustees  and  the  company  relative  to  the  terms  of  a  con- 
tinued occupation  of  the  lands.  The  trustees  and  the  com- 
pany were  alone  the  parties  who  could  agree  upon  a  lease,  and 
while  negotiations  were  pending  on  the  subject,  the  receipt, 
unknown  at  the  time  to  the  trustees,  of  the  money  by  Mrs. 
Patterson,  as  stated,  could  not  be  equivalent  to  a  part  per- 
formance by  the  trustees,  or  either  of  them,  of  an  alleged 
covenant  to  renew  contained  in  the  paper  of  1892,  the  validity 
of  which  was  at  the  same  time  denied. 

Subsequently  when  drafts  were  received.by  the  trustees  they 
were  not  cashed,  and  when  they  were  finally  paid  it  was  under 
a  specific  agreement  that  the  payment  should  not  in  any  way 
affect  the  situation  between  the  parties.  Hence  the  receipt 
of  these  drafts  constituted  no  part  performance  upon  which  to 
base  the  recognition  of  the  covenant  to  renew  from  August  i, 
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1897,  which  was  repudiated   as  invalid  by  the  trustees  and 
which  was  in  fact  invalid. 

Upon  the  question  of  the  alleged  contract  to  sell,  after  care- 
fully examining  all  the  facts,  we  agree  with  the  court  of 
appeals  in  holding  that  the  company  was  not  entitled  to  a 
decree  for  the  specific  performance  of  that  alleged  contract, 
and,  therefore,  specific  relief  of  that  nature  should  be  denied. 
Under  the  terms  of  the  will  it  is  plain  the  trustees  had  no 
general  and  absolute  power  of  sale,  and  the  conditions  upon 
which  it  could  be  exercised  did  not  exist. 

Regarding  the  other  relief,  we  are  of  opinion  that  the  por- 
tion of  the  injunction  prohibiting  the  further  prosecution  of 
the  trustees*  action  to  recover  the  rental  value  of  the  land 
occupied  by  the  company  from  August  i,  1897,  up  to  the  time 
mentioned  in  the  complaint  in  that  action,  should  be  dissolved. 

As  to  that  part  of  the  injunction  which  prohibits  the  further 
prosecution  of  the  proceedings  to  recover  the  possession  of 
the  land  there  is  more  to  be  said.  We  agree  with  the  court  of 
appeals  upon  the  subject  of  ousting  the  company  from  such 
possession.  That  court  held  that  the  evidence  showed  the 
company  entered  upon  the  use  and  occupation  of  the  prop- 
erty in  controversy  with  a  view  to  its  purchase  when  it  could 
properly  be  effected.  It  was  understood  by  all  the  parties 
what  the  character  of  the  use  and  occupation  of  the  land  by 
the  company  was  intended  to  be.  Subsequently  to  its  obtain- 
ing possession  of  the  land  in  1872  the  railroad  company  con- 
structed what  is  known  as  its  Metropolitan  branch,  part  of  a 
highway  between  Washington  city,  the  adjoining  states  and 
the  west.  This  highway  is  not  a  merely  private  enterprise, 
nor  a  matter  of  purely  private  concern.  It  is  a  public  road, 
constructed  for  public  purposes,  under  the  sanction  of  the 
public  authority,  and  over  which  the  public  have  rights  which 
cannot  be  permitted  to  be  obstructed,  much  less  destroyed, 
either  by  the  company  itself,  to  which  the  franchise  has  been 
granted  as  a  public  trust  to  construct  and  operate  this  road, 
or  by  antagonistic  parties  claiming  the  ownership  of  the  land 
upon  which  it  has  been  permitted  to  enter  without  previous 
payment  therefor,  or  as  the  result  of  any  private  controversy 
between  the  railroad  company  and  such  parties.  The  com- 
pany having  entered  by  the  license  of  the  lessors,  an  action 
at  law  for  the  dispossession  of  the  railroad  company  cannot 
be  maintained  if  the  company  is  willing  to  make  compensa- 
tion for  its  use  and  occupation  of  the  land. 

These  views  of  the  court  of  appeals  we  concur  in,  but  we 
do  not  say  that  the  company  can  take  proceedings  in  this  suit 
to  condemn  the  land.  The  proceeding  to  condemn  is  other- 
wise provided  for  by  law,  and,  although  the  appellants  con- 
tend that  the  company  has  no  power  under  the  law  to  do  so, 
we  are  of  opinion  that  by  virtue  of  the  various  acts  passed  re- 
lative to  the  company,  it  has  such  power  in  this  city  with  ref- 
erence to  this  land.     The  court  ought  to  keep   in  force  for  a 
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reasonable  time,  say  six  months,  that  portion  of  the  injunc- 
tion prohibiting  the  trustees  from  continuing  their  proceed- 
ing to  dispossess  the  company  from  the  land,  in  order  to 
enable  it  to  condemn  such  land  in  proper  proceedings  for  that 
purpose,  which  cannot  be  taken  in  the  present  suit.  If  more 
time  is  needed,  the  trial  court  may,  upon  application,  after 
notice,  extend  the  time  as  to  it  may  seem  reasonably  nec- 
essary. If  no  proceedings  to  condemn  are  taken  within  six 
months  from  the  issuing  of  the  mandate  from  this  court  to  the 
court  below,  then  the  injunction   should  be  wholly  dissolved. 

Our  judgment,  therefore,  will  be  to  reverse  the  judgment  of 
the  court  of  appeals  of  the  District  of  Columbia,  with  direc- 
tions to  remand  the  case  to  the  supreme  court  of  the  District, 
with  directions  to  that  court  to  refuse  specific  performance  of 
the  alleged  contract  to  sell  the  land,  and  to  deny  enforcement 
of  any  alleged  covenant  to  lease  the  same  from  August  i,  1897, 
and  also  to  dissolve  that  portion  of  the  injunction  enjoining 
the  trustees  from  prosecuting  their  suit  to  recover  the  rental 
value  of  the  land  from  August  i,  1897,  and  to  retain  that  por- 
tion which  enjoins  further  action  on  the  part  of  the  trustees 
to  oust  the  company  from  the  land,  for  six  months  from  the 
date  of  the  mandate  of  this  court,  and  for  further  time,  if  the 
supreme  court  of  the  District  shall  be  of  opinion  that  it  is 
proper.  If  no  proceedings  are  taken  to  condemn  the  land 
within  six  months,  then  the  injunction  shall  be  dissolved. 
When  the  condemnation  proceedings  are  concluded,  or  if  not 
taken  within  the  time  stated,  then,  at  the  end  of  that  time, 
application  may  be  made  to  the  trial  court,  and  such  judgment 
then  entered  as  shall  be  consistent  with  this  opinion,  and  with 
such  provision  in  regard  to  costs  incurred,  subsequent  to  the 
mandate  from  this  court,  as  shall  to  that  court  seem  proper. 

Reversed  and  remanded,  with  directions  to  reverse  the 
decree  below  and  remand  the  case  for  further  proceedings  in 
conformity  to  this  opinion. 


Gorman's  Adm'r  v,  Louisville  Rv.  Co. 

{Court  0/  Appeals  of  Kentucky^  March  //,  /90J.) 

[72  S.  W.  Rep.  760.] 

Street  Railways— Care  Due  Persons  Using  Streets—Children*— Instruc- 
tions. 
An  instruction  that  it  is  the  duty  of  a  motonnan  to  use  ordinary  care 
to  discover  and  prevent  injury  to  persons  usin^sr  the  street,  and  defining' 
ordinary  care  as  that  degree  of  care  usuaUy  exercised  by  ordinary  care- 
ful persons  **under  the  same  or  similar  circumstances,'*  sufficiently 
states  thedeg-reeof  care  required  towards  a  young  child. 

Same— Same,  t 
A  street  railway  company,  while  required  to  use  the  highest  degree  of 

*As  to  the  care  required  of  those  in  charge  of  street  cars  to  prevent 
injuries  to  children,  see  note  appended  to  Sample  v.  Consolidated  Light 
&  Ry.  Co.  (W.  Va.),  1  R.  R   R.  380.  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  380. 

fSee  note  appended  to  Robinson  r.  Louisville  Ry.  Co.  (C.  C.  A.),  1  R. 
R.  R.  838,  24  Am.  &  Eng.  R.  Cas.,  1>^.  S.,  838. 


804         Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

Gormaa's  Adm'r  v,  Louisyille  Ry.  Co 

care  towards  passengers,  need  only  use  ordinary  care  towards  persons 
using  the  streets. 

Instructions. 

Where  the  instruction  given  by  the  court  holds  defendant  to  the  same 
degree  of  care  required  in  an  instruction  requested  by  plaintiff,  plaintiff* 
cannot  complain. 

Appeal  from  Circuit  Court,  Jefferson  County,  Commoa 
Pleas  Division. 

**Not  to  be  officially  reported." 

Action  by   K.  A.  Gorman,  as  administrator  of   Catherine 
Gorman,  deceased,  against  the  Louisville  Railway  Company. 
From  a  judgment  for  defendant,  plaintiff  appeals.     Affirmed. 

W.  O.  Harris,  B.  K.  Marshall,  and  O'Neal  &  O'Neal,  for 
appellant. 

Fairleigh,  Straus  &  Eagles  and  Kohn,  Baird  &  Spindle,  for 
appellee. 

O'REAR,  J.     Appellant's  intestate,  a  child  about  six  years 
old,  was  killed  by  being  run   over  by  one  of  appellee's  cars. 
The  neighborhood  where  the  accident  occurred  was  sparsely 
settled.     There  was  not  a  crossing  at  the   point  where  the 
child  attempted  to  cross  appellee's  tracks  when   it  was  in- 
jured.    Appellee's  motorman  testified  that  he  did  not  see  the 
child  till  it  darted  in  front  of  his  car;  that  a  large   four-horse 
brick  wagon  was  just  ahead  and  to  the  side  of  the  car  track, 
and  as  it  passed  the  child  she  attempted   to  cross  the  track. 
The  evidence  was  conflicting  touching  the  motorman's  neg- 
ligence, but  the  jury  returned  a  verdict  for  appellee. 

The  only  question  presented  is  the  correctness  of  the  instruc- 
tions. The  court  told  the  jury  that  it  was  the  duty  of  the 
motorman  in  charge  of  the  cars  to  watch  the  street  in  front  of 
his  car,  so  that  he  might  avoid  injury  to  persons  upon  the 
street,  if  he  could  do  so  by  the  exercise  of  ordinary  care ;  and 
that  if  they  believed  from  the  evidence  that  the  death  of 
Catherine  Gorman  (appellant's  intestate)  was  caused  by  the 
failure  of  the  motorman  to  exercise  ordinary  care  to  discover 
her  peril  or  danger  from  his  car,  and  to  prevent  injuring  her, 
the  law  was  for  the  plaintiff.  The  gravamen  of  the  negligence 
charged  in  the  pleadings  and  pointed  out  in  the  proof  was 
that  the  motorman  had  negligently  failed  to  keep  a  lookout, 
and  because  of  that  fact  the  injury  occurred.  The  duty  of  the 
motorman  is  stated  in  the  instruction*  to  be  (i)  to  keep  such 
a  lookout  on  the  street  in  front  of  his  car,  so  that  by  the  exer- 
cise of  ordinary  care  in  operating  his  car  he  might  avoid  in- 
jury to  others  using  the  street  at  the  same  time;  (2)  to  use 
ordinary  care  to  discover  the  peril  or  danger  of  such  others 
as  might  be  attempting  to  use  the  street  at  that  point  when 
the  car  was  passing;  and  (3)  to  use  ordinary  care  to  prevent 
iniuring  such  one.  Appellant  complains  because  a  higher 
degree  of  care  was  not  required  of  the  motorman.  He  argues 
that,  as  to  young  children,  a  different  and  higher    degree  of 
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<care  is  owing  than  is  to  adults  under  similar  circumstances, 
^e  believe  that  is  true.  We  are  also  of  opinion  that  the 
instruction  given  by  the  court  defining  ** ordinary  care"  fairly 
submitted  that  idea  to  the  jury,  viz. :  **  Ordinary  care  means 
the  degree  of  care  usually  exercised  by  ordinarily  careful  and 
prudent  persons  under  the  same  or  similar  circumstances. 
Negligence  is  the  failure  to  exercise  ordinary  care.'*  It 
might  be  impossible  to  lay  down  a  general  rule  that  would 
aptly  and  minutely  define  the  care  to  be  exercised  under  every 
'Conceivable  state  of  case.  Nor  would  it  be  wise  to  attempt 
it.  What  would  amount  to  ordinary  care  in  operating  an 
electric  car  in  a  sparsely  settled,  unfrequented  part  of  a  city 
might  be  gross  negligence  in  a  much  used  downtown  thorough- 
fare. And  what  would  be  ordinary  care  toward  an  adult, 
under  similar  circumstances,  might  be  criminal  negligence 
toward  an  infant  of  very  tender  years.  Ordinarily  careful  and 
prudent  persons  regulate  their  conduct  by  the  difference  in 
circumstances  surrounding  the  act.  This  is  generally  known 
and  recognized  of  all  people.  That  is  what  makes  it  ordinary 
•care.  So,  when  the  jury  were  instructed  that  the  motorman 
must  regulate  his  conduct  in  operating  the  car  by  the  standard 
of  conduct  and  caution  usually  exercised  by  ordinarily  careful 
and  prudent  persons  in  operating  electric  cars  in  such  neigh- 
borhoods where  small  children  were  likely  to  be  upon  the 
streets,  his  full  legal  duty  was  stated. 

It  has  been  held  in  this  state,  and  we  believe  is  generally 
held,  that  operators  of  street  cars,  while  held  to  the  highest 
-degree  of  care  toward  their  passengers,  are  required  to  use 
but  ordinary  care  towards  others  using  the  streets.  Pas- 
samaneck's  Adm'r  v.  Louisville  Ry.  Co.,  98  Ky.  195,  32  S. 
W.  620;  L.  &  N.  R.  R.  Co.  V.  Cummins'  Adm'r  (Ky.)  63  S. 
W.  594;  Louisville,  C.  &  L.  R.  R.  Co.  v.  Goetz's  Adm'x,  79 
Ky.  449,  42  Am.  Rep.  227;  Shearman  &  Redfield  on  Negli- 
gence, sec.  485a;  Wood  on  Railroads,  sec.  323.  If  they  dis- 
cover the  peril  of  the  pedestrian,  it  is  then  their  duty  to 
exercise  the  highest  degree  of  care  to  prevent  his  injury. 
Passamaneck's  Adm'r  v.  Louisville  Ry.  Co.,  98  Ky.  195,  32  S. 
W.  620;  Ry.  Co.  V.  Blaydes(Ky.)  51  S.  W.  820.  But  whether 
the  law  defining  the  degree  of  care  in  this  case  was  fully  and 
accurately  given  or  not,  we  are  of  the  opinion  that  the  error, 
if  any,  would  not  be  available  to  appellant,  because  the  only 
instruction  he  asked  for  (and  which  was  embraced,  substan- 
tially, by  those  given  by  the  court  of  its  own  motion)  em- 
bodied this  same  standard.  That  instruction  was:  '* Although 
the  jury  may  believe  from  the  evidence  that  plaintiff's  intes- 
tate, Catherine  A.  Gorman,  was  guilty  of  negligence  which 
contributed  to  cause  the  injury  complained  of  in  this  suit,  yet 
if  they  further  believe  that  the  motorman  in  charge  of  the 
car  did  see  her  in  time  to  have  prevented  the  accident  by 
ordinary  care  on  his  part,  or  if  they  believe  from  the  evidence 
that  he  could,  by  the  exercise  of  ordinary  care,  have  seen  her 
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in  time  to  so  prevent  said  accident,  then  in  either  such  a  case 
the  law  is  for  the  plaintiff,  and  the  jury  should  so  find."  This 
court  has  frequently  held  that  when  the  trial  court  is  in- 
duced to  give  an  erroneous  instruction,  the  error  cannot 
avail  the  party  in  fault  on  appeal.  Union,  etc.,  Co.  v. 
Hughes'  Adm'r  (Ky.)  6o  S.  W.  850;  First  National  Bank  v. 
Germania  Safety  Vault  &  Trust  Co.  (Ky.)  66  S.  W.  716;  L.  & 
N.  R.  R.  Co.  V.  Penrod's  Adm'r  (Ky.)  66 S.  W.  1013,  1042. 
The  judgment  is  affirmed. 


Missouri,  K.  &  1".  Ry.  Co.  ».   Cambern,  County  Treasurer* 

et  al, 

{Supreme  Court  of  Kansas^  March  7, 1903,) 

[71Pac.  Rep.  809.] 

Eminent  Domain — Construction  of  Levee. 

The  conatruction  of  a  levee  along  the  bank  of  a  river  is  a  public  use 
in  aid  of  which  the  power  of  eminent  domain  may  be  invoked  and  local 
assessments  may  be  levied. 

Constitutional  Law. 

Chapter  104,  p.  180,  of  the  Laws  of  1893,  relating  to  the  construction 
of  levees,  is  not  unconstitutional,  either  upon  the  ground  that  it  dele- 
gates legislative  power  to  the  petitioners,  or  upon  the  ground  that  there 
is  a  discrimination  against  railroad  companies  in  its  method  of  provid- 
ing for  the  cost  of  the  improvements. 

(Syllabus  by  the  Court.) 

In  Banc.  Error  from  District  Court,  Neosho  County;  L. 
Stillwell,  Judge. 

Action  by  the  Missouri,  Kansas  &  Texas  Railway  Company 
against  L.  S.  Cambern,  as  county  treasurer  ot  Neosho  county, 
and  others.  Judgment  for  defendants,  and  plaintiff  bring^s 
error.     Affirmed. 

For  opinion  below,  see  63  Pac.  605. 

T.  N.  Sedgwick,  for  plaintiff  in  error. 

Jno.  J.  Jones  and  W.  R.  Cline,  for  defendants  in  error. 

MASON,  J.  The  Missouri,  Kansas  &  Texas  Railway  Com- 
pany began  an  action  in  the  district  court  to  enjoin  the  col- 
lection of  a  special  assessment  against  it,  imposed  under  the 
provisions  of  chapter  104,  p.  180,  Laws  1893  (chapter  57,  Gen. 
St.  T901),  as  a  part  of  the  cost  of  building  a  levee  along  the 
Neosho  river.  The  district  court  refused  the  injunction. 
Plaintiff  prosecuted  proceedings  in  error  •  to  the  Court  of 
Appeals,  where  the  decision  of  the  trial  court  was  affirmed. 
63  Pac.  605.     The  case  is  now  brought  here  for  review. 

The  validity  of  the  assessment  is  attacked  upon  various 
grounds,  some  of  them  relating  to  the  proceedings  taken 
under  the  statute,  and  others  based  upon  the  contention  that 
the  statute  itself  is  void.  So  far  as  concerns  objections  other 
than  those  made  to  the  constitutionality   of  the  statute,  we 
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approve  the  decision  of  the  Court  of  Appeals  and  the  reason- 
ing adopted  in  its  opinion,  upon  the  authority  of  the  cases 
there  cited. 

It  is  claimed  that  the  act  in  question  is  void  because  the 
construction  of  a  levee  is  not  a  public  use.  We  think  the 
analogy  between  the  building  of  a  levee  to  prevent  the  over- 
flow of  wafer  and  the  construction  of  irrigating  canals  to  dis- 
tribute water  for  agricultural  purposes  is  sufficiently  close  so 
that  any  argument  that  one  is  not  a  public  use  could  be  urged 
with  equal  force  as  to  the  other.  It  is  held  that  irrigation  is 
a  public  use.  Fallbrook  Irrigation  District  v.  Bradley,  164 
U.  S.  112,  17  Sup.  Ct.  56,  41  L.  Ed.  369;  Irrigation  Co.  v. 
Klein,  63  Kan.  484,  65  Pac.  684.  By  parity  of  reasoning, 
we  hold  that  the  construction  of  a  levee  is  a  public  use.  In 
Cooley  on  Torts  (page  620,  2d  Ed.)  a  number  of  cases  are 
cited  in  support  of  the  following  statement  by  the  author: 
**The  construction  of  embankments  to  protect  low  lands 
bordering  upon  rivers  from  overflow  is  a  public  object  of  the 
highest  importance  to  the  communities  immediately  con- 
cerned. No  doubt,  general  taxation  is  admissible,for  this  pur- 
pose, but  the  legislation  which  authorizes  special  assessments 
for  the  construction  of  embankments,  and  imposes  the  cost 
upon  those  who,  without  them,  would  be  the  principal 
sufierers,  is  probably  in  most  cases  wiser  and  better  than 
would  be  any  provision  for  general  levies.  The  practice  of 
making  local  assessments  for  this  purpose  has  prevailed  for 
many  years  in  the  states  bordering  on  the  Lower  Mississippi, 
and  has  been  sustained  against  all  the  objections  which  have 
been   made  to  such  assessments  for  other  purposes. ' ' 

It  is  further  urged  that  this  statute  is  unconstitutional 
within  the  rule  announced  in  Commissioners  of  Wyandotte 
Co.  V.  Abbott,  52  Kan.  148,  34  Pac.  416,  because,  under  its 
provisions,  if  a  petition  for  a  levee  signed  by  one  or  more 
owners  of  any  land  affected  is  presented  to  the  county  com- 
missioners, they  must  act  as  viewers  themselves,  or  appoint 
three  viewers;  and,  if  the  viewers  report  in  favor  of  construc- 
tion the  levee,  the  commissioners  have  no  discretion,  but  must 
establish  it  and  cause  its  construction.  We  do  not  think  the 
statute  fairly  open  to  this  objection.  Its  exact  language  in 
this  regard  (section  6)  is  that  the  board  of  county  commis- 
sioners shall  cause  the  construction  of  the-  levee  **if  it  finds 
that  the  cost  thereof  will  not  be  too  biu*densome  upon  the 
persons  to  be  directly  benefited.'*  This  we  think  sufficiently 
implies  that  the  commissioners  are  to  weigh  the  public 
benefits  of  the  improvement  in  comparison  with  its  cost,  and 
that  the  final  determination  as  to  the  necessity  of  the  work  is 
made  by  the  commissioners. 

The  plaintiff  in  error  also  complains  of  a  discrimination 
against  it  in  the  manner  of  providing  for  the  cost  of  the  im- 
provement, in  that,  as  to  lands  in  general,  the  proportion  of 
cost  is  charged  against  the  real  estate   only,  while  in  the  case 
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of  railroads  the  charge  runs  against  the  owner.  This  differ- 
ence results  from  the  necessities  of  the  case,  as,  of  course, 
land  used  by  a  railroad  company  for  the  operation  of  its  road 
could  not  be  sold  to  pay  the  assessment  made  against  it. 
See,  in  this  connection,  Lake  Erie  &,  W.  Ry.  Co.  v.  Bowker 
(Ind.  App.)  36  N.  E.  864,  and  Pittsburg,  Co.,  C.  &  St.  L.  Ry. 
Co.  V.  Hays  (Ind.  App.)  44  N.  E.  375.  The  special  method  of 
enforcing  the  payment  of  the  assessment  of  railroad  land  is 
the  same  as  that  employed  in  collecting  the  ordinary  taxes 
on  real  estate  used  in  the  operation  of  a  railroad. 

The  judgment  of  the   Court   of  Appeals,  with  that  of  the 
district  court,  is  affirmed.     All  the  Justices  concurring. 


Southern  Ry.  Co.  v.  Gregg. 

{Supreme  Court  0/  Appeals  of  l^irginia,  March  T2,  1903.) 

[43S.E.  Rep.570.] 

Eminent  Domain — Right  of  Way— Payment  of  Award. 

Under  Code,  §  1079,  providing  that  in  condemnation  proceedings  the 
sum  due  for  land  taken  may  be  paid  to  the  person  entitled  thereto  or 
into  court,  and  that  on  such  payment  the  title  to  the  land  taken  shall 
be  absolutely  vested  in  the  petitioner  in  fee,  the  payment  of  the  award 
is  a  condition  precedent  to  the  devesting  of  the  owner's  title. 

Same — Same — Owner's  Lien. 

Where  the  award  for  land  taken  in  condemnation  proceedings  was 
not  paid  by  the  petitioner,  who  entered  and  subjected  the  land  to  the 
use  intended,  the  owner  had  a  lien  on  the  property,  condemned  for  the 
amount  of  the  award,  enforceable  in  equity. 

Same — Same — Same — Presumption. 

In  a  suit  to  enforce  a  landowner's  equitable  lien  for  the  award  for 
land  taken  for  a  railroad  right  of  way,  evidence  held  to  repel  a  pre- 
sumption of  payment  from  lapse  of  time. 

Same — Same — Same— Waiver. 

Where  it  was  alleged  that  a  landowner  had  waived  his  equitable  lien 
on  land  taken  for  a  railroad  right  of  way  by  permitting  the  company 
to  construct  its  line  on  the  land  before  payment  of  the  award,  such 
waiver  was  complete  when  the  line  was  constructed,  and  was  not 
affected  by  mere  lapse  of  time. 

Same — Same — Same — Same.  ^ 

Where  an  owner  of  land  was  awarded  judgment  in  condemnation 
proceedings  for  a  railroad  rig-ht  of  way,  at  a  time  when  he  was  in  the 
employ  of  the  railroad  and  in  easy  circumstances,  but  when  the  rail- 
road  company  was  under  financial  embarrassment,  and  several  times 
thereatter  the  owner  requested  payment  of  the  award  from  the  railroad 
company  and  its  successor,  the  fact  that  he  permitted  the  initial  com- 
pany to  construct  its  line  on  the  land  without  payment  of  the  award 
did  not  constitute  a  waiver  of  his  equitable  lien  on  the  land  for  the  pay- 
ment of  the  award. 

Laches. 

Where,  in  a  suit  to  enforce  an  award  for  land  taken  for  a  railroad 
rig-ht  of  way,  the  question  of  payment  was  not  put  in  issue,  and  plain- 
tiff's evidence  that  the  claim  had  never  been  paid  was  not  denied,  and 
plaintiff's  demand  had  been  continuously  asserted  and  acknowledged 
both  by  defendant  and  its  predecessor,  the  defense  of  laches  was  not 
applicable  thereto. 
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Sale  of  Railroad  Property — Owner's  Lien  upon  Right  of  Way — Lia- 
b.lity  of  Purchaser. 
Where  a  landowner  whose  land  had  been  taken  for  a  railroad  rig'ht  of 
^ay  in  condemnation  proceeding's  was  not  a  party  to  a  lien  creditors' 
suit  ag'ainst  a  railroad  company  in  which  the  company's  assets  were 
sold,  and  such  owner  had  no  notice  as  to  where  the  suit  was  pending 
or  of  the  taking  of  the  account,  and  only  casually  heard  or  read  that 
the  company's  property  was  to  be  sold,  he  was  not  t>ound  tnereby,  and 
■evidence  of  the  record  in  such  suit  was  inadmissible  in  an  action 
against  the  purchaser  to  enforce  the  award  for  the  land  taken. 

Appeal  from  circuit  court,  Loudoun  county. 

Suit  by  one  Gregg  against  the  Southern  Railway  Company 
to  declare  and  enforce  a  .lien  for  the  value  of  land  condemned 
for  a  railroad  right  of  way.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Affirmed. 

Wm.  H.  Payne,  C.  F.  Janney,  and  John  Janney,  for  appel- 
lant. 
Edward  Nicols  and  E.  E.  Garrett,  for  appellee. 

WHITTLE,  J.  There  is  practically  no  controversy  in 
xespect  to  the  facts  involved  in  this  appeal.  It  appears  that 
in  the  year  1869  the  Alexandria,  Loudoun  &  Hampshire  Rail- 
road Company  instituted  proceedings  in  the  county  court  of 
Loudoun  county  to  condemn  certain  lands  situated  therein 
upon  which  its  proposed  road  was  to  be  located.  In  Septem- 
ber, 1870,  the  commissioners  appointed  for  that  purpose  re- 
ported that  the  lands  of  appellee,  Gregg,  proposed  to  be  taken 
by  the  company  for  its  purposes  contained  3  acres,  3  roods,  and 
7  poles,  and  ascertained  that  $296.09  would  be  a  just  com- 
pensation therefor.  The  report  was  confirmed  February  14, 
187 1,  on  motion  of  the  Washington  &  Ohio  Railroad  Com- 
pany, the  successor  of  the  Alexandria,  Loudoun  &  Hampshire 
Railroad  Company,  but  was  not  recorded  in  the  clerk*s  office 
until  February  11,  1895.  The  new  company  succeeded  to  all 
the  rights  of  the  original  company,  and  in  the  year  1874,  with- 
out having  paid  the  compensation  allowed  by  the  commis- 
sioners either  to  appellee  or  into  courts,  entered  upon  the  land 
in  controversy  and  proceeded  to  construct  its  road  thereon. 
The  company  took  possession  of  the  land  without  asking  or 
obtaining  the  permission  of  appellee,  but  he  interposed  no 
objection  to  the  entry. 

It  further  appears  that  appellee  has  never  received  any 
^compensation  for  the  property  taken  by  the  company,  and 
did  not  intend  to  waive  his  rights  by  tacitly  permitting  it  to 
take  possession  of  his  land.  On  the  contrary,  he  from  time 
to  time  made  demand  upon  the  superintendents  of  the  various 
companies  for  payment  of  the  amount  which  had  been  allowed 
him.  These  officials  admitted  that  the  claim  was  justly  due, 
and  promised  to  settle  it,  but  never  did  so.  The  last  demand 
was  made  on  the  superintendent  of  the  Southern  Railway 
Company  only  a  year  or  two  before  the  commencement  of  this 
^uit,  but  it  does  not  appear  that  he  acknowledged  liablity  on 
the  part  of  that  company. 
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While  the  authority  of  these  officers  to  bind  their  respective 
companies  was  not  proved,  they  nevertheless  promised  to  pay 
the  damages,  and  that  circumstance  at  least  shows  that  appel- 
lee  did  not  intend  to  waive  his  rights. 

Appellee  was  in  the  employment  of  the  Washington  &  Ohio 
Railroad  Company  and  its  successors,  as  depot  agent,  from 
the  time  the  company  first  commenced  to  do  business  until 
November,  1899.  He  had  a  small  family  dependent  on  him 
for  support,  and  was  in  easy  circumstances,  while  the  com- 
pany, on  the  contrary,  was  in  great  financial  stress.  About 
the  year  1877  a  lien  creditors'  suit  was  instituted  against  it, 
and  the  road  was  subsequently  sold,  and  reorganized  under 
the  name  of  the  ** Washington  &  Western  Railroad."  The 
last-named  company  having  made  default  in  the  payment  of 
the  purchase  money,  the  propertjr  was  again  sold,  and  the 
company  reorganized  as  the  **Washington,  Ohio  &  Western 
Railroad. ' '  That  company  mortgaged  the  road,  and  operated 
it  until  the  year  1894,  when  the  property  was  conveyed  to 
appellant,  the  Southern  Railway  Company. 

Appellee  was  not  made  a  party  to  the  lien  creditors'  suit, 
and  was  not  called  on  to  report  his  claim  therein.  He  did  not 
even  know  in  what  court  the  suit  was  pending,  but  heard  or 
read  in  a  newspaper  that  the  road  had  been  decreed  to  be 
sold. 

In  the  year  1900  appellee  filed  a  bill  in  equity  in  the  circuit 
court  of  Loudoun  county  against  appellant  and  others,  to 
subject  the  land  in  controversy  to  sale  for  the  satisfaction  of 
the  compensation  allowed  him  by  the  commissioners  in  the 
condemnation  proceedings,  to  wit,  the  sum  of  $296.09,  with 
interest  thereon  from  July  i,  1874. 

There  was  a  demurrer  to  the  bill,  and  also  two  pleas  of  the 
statute  of  limitations,  the  one  setting  up  a  limitation  of  three 
years,  and  the  other  a  limitation  of  five  years,  in  bar  of  a 
recovery. 

In  its  answer  the  Southern  Railway  Company  avers  that 
it  is  not  advjsed  whether  the  amount  claimed  by  appellee 
was  ever  paid;  but  insists  that  at  the  date  of  its  purchase  it 
found  those  under  whom  it  claims  in  possession  of  the  land, 
and  presumed,  and  had  a  right  to  presume,  that  the  law  had 
been  complied  with,  and  that  possession  had  been  transferred 
from  appellee  to  them  by  virtue  of  payment  of  the  compensa- 
tion allowed ;  but  that,  if  said  damages  have  not  been  paid, 
appellee  has  waived  his  righf  to  the  same  against  appellant, 
a  purchaser  for  value  and  without  notice. 

It  further  denies  that  appellee  has  a  vendor's  lien,  or  a  lien 
in  the  nature  of  a  vendor's  lien,  on  the  land  for  the  amount  of 
his  demand.  And  it  insists  that,  if  all  the  allegations  of  the 
bill  are  true,  appellee's  claim  amounts  to  a  mere  personal 
right  of  action  against  the  Washington  &  Ohio  Railroad  Com- 
pany. 

The  answer  also  relies  on  the  presumption  of  payment  from 
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lapse  of  time,  and  laches.  The  deposition  of  appellee  was 
taken,  and  at  the  hearing  the  circuit  court  overruled  the 
demurrer  and  the  two  pleas  of  the  statute  of  limitations,  and 
established  the  demand  of  appellee  as  a  lien  on  the  land  in 
controversy.  The  last  decree  in  the  case  provides  for  a  sale 
of  the  land,  unless  the  lien,  with  interest  and  costs,  is  paid 
within  6o  days.  To  these  decrees  an  appeal  was  allowed  by 
one  of  the  judges  of  this  court. 

It  is  conceded  that  the  statute  of  limitations  has  no  applica- 
tion to  appellee's  demand,  and  that  there  was  no  error  in  the 
action  of  the  court  in  overruling  the  pleas  which  interposed 
that  defense. 

On  the  demurrer  the  contention  is  that  appellee  has  no  lien 
on  the  land  in  controversy,  and  for  that  reason  a  court  of 
equity  is  without  jurisdiction  in  the  premises,  and  the  demurrer 
ought  to  have  been  sustained.  The  soundness  of  that  conten- 
tion will  be  considered  in  connection  with  the  merits  of  the 
case. 

In  the  condemnation  proceedings  the  appellee  bore  the 
relation  of  an  enforced  vendor  to  appellant's  predecessor  in 
title,  the  Washington  &  Ohio  Railroad  Company,  and  their 
respective  rights  in  regard  to  the  property  must  be  determined 
in  the  light  of  the  acknowledged  principle  of  universal  law 
that  private  property  cannot  be  taken  for  public  use  without 
just  compensation  (2  Kent's  Com.  339),  and  of  the  statutory 
enactment  regulating  such  proceedings,  found  in  section  1079 
of  the  present  Code,  that  **the  sum  so  ascertained  to  be  a  just 
compensation  may  be  paid  to  the  person  entitled  thereto  or 
in  court. 

'*Upon  such  payment  the  title  to  the  part  of  the  land  for 
which  such  compensation  is  allowed  shall  be  absolutely  vested 
in  the  company    ♦    *    *     in  fee  simple.'' 

The  essential  element  of  this  extraordinary  mode  of  acquir- 
ing title  to  real  estate  is  the  payment  of  the  sum  ascertained 
to  be  a  just  compensation.  That  requirement  is  a  condition 
precedent,  and  as  indispensable  to  devest  the  title  of  the 
owner  as  is  a  conveyance  between  an  ordinary  vendor  and 
vendee. 

Until  that  condition  is  complied  with  he  remains  as  com- 
pletely invested  with  title,  and  occupies  as  high  a  plane  in  re- 
spect to  the  property,  as  does  an  ordinary  vendor  who  has 
retained  title  as  security  for  the  purchase  money.  That  being 
the  inevitable  result  of  the  principle  adverted  to  and  the  stat- 
utory provision,  the  rules  applicable  to  this  case  and  to  the 
case  of  an  ordinary  vendor  and  vendee  are  analogous,  if  not 
identical. 

These  principles  are  well  settled  and  familiar  to  the  pro- 
fession. 

Mr.  Barton,  in  discussing  the  subject,  says:  **But  neither 
before  or  under  the  statute  (meaning  the  statute  abolishing 
the  vendor's  equitable  lien)  must  the  care  of  a  vendor's  lien 
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be  confounded  with  the  right  of  a  vendor  who  has  retained 
title  to  enforce  specific  execution  by  compelling  the  payment 
of  the  purchase  money,  and  to  subject  the  land  sold  therefor, 
for  the  vendee  and  persons  claiming  under  him  can  never 
compel  a  relinquishment  rf  the  legal  title  except  upon  the 
terms  of  a  full  payment  of  the  purchase  money."  2  Bar. 
Chy.  Pr.  (2d  Ed.)  p.  985.  This  statement  of  the  law  is  sus- 
tained by  numerous  decisions  of  this  court  to  which  he  refers. 

**That  a  vendor  retaining  the  legal  title  occupies  a  position 
different  from  and  higher  than  one  who  has  parted  with  the 
legal  title,  and  relies  on  the  mere  implied  equitable  lien,  is 
not  only  clear  from  the  considerations  aforesaid,  but  is  shown 
by  the  authorities.  Notwithstanding  the  doubts  of  Lord 
Eldon,  it  may  now  be  considered  as  well  established  that, 
where  the  vendor  who  has  conveyed  takes  a  personal 
collateral  security,  binding  others  as  well  as  the  vendee,  as  a 
bond  or  note  with  security,  the  lien  on  the  land  does  not  exist. 
But  in  the  case  of  Hatcher's  Adm'x  v.  Hatcher'  Ex'ors,  i  Rand. 
53,  the  purchaser  gave  bond  with  security  for  the  purchase 
money,  but  received  no  conveyance ;  and  it  was  decided  that 
the  right  of  the  vendor  to  resort  to  the  land  was  not  lost  by 
taking  personal  security.  In  that  case,  a  suit  at  the  instance 
of  the  security  to  subject  the  land  for  his  indemnity  was  sus- 
tained, before  he  had  been  compelled  to  pay  himself.  And 
upon  the  same  principle  it  was  held,  in  Lewis  v.  Caperton's 
Ex'or,  8  Grat.  148,  that  the  vendor  retaining  the  legal  title  may 
resort  to  the  land  as  against  creditors  and  incumbrances  of 
the  vendee,  although  the  vendee  had  subsequently  executed  a 
deed  by  which  he  conveyed  other  property  to  secure  the  pur- 
chase money. "  Opinion  of  Allen,  Judge,  in  Yancey  v.  Mauck, 
15  Grat.  307. 

At  page  306,  Judge  Allen  observes:  ** Among  the  circum- 
stances to  repel  the  presumption  of  an  intention  to  resort  to 
the  estate  is  the  making  of  a  conveyance  of  the  legal  title — a 
circumstance  always  sufficient  to  repel  the  presumption  as 
against  a  bona  fide  purchaser  from  the  vendee  having  the 
legal  title.  But  a  purchaser  or  an  incumbrancer  of  a  mere 
equitable  title  must  take  the  place  of  the  person  from  whom 
he  purchases." 

And,  again,  at  page  308:  **The  vendee  cannot  compel  a 
relinquishment  of  the  legal  title  until  he  clothes  himself  with 
equity  by  the  payment  of  the  purchase  money."  See,  also, 
Coles  V.  Withers,  33  Grat.  193,  where  Judge  Staples  remarks: 
**  Upon  this  subject  I  refer  to  the  able  and  exhaustive  opin- 
ion of  Judge  Allen  in  Yancey  v.  Mauck." 

Mr.  Barton  comments  on  that  case  as  follows:  **The 
learned  judge  there  calls  attention  to  the  fact  that,  where  no 
deed  has  been  executed  by  the  vendor,  very  different  con- 
siderations govern ;  that,  in  such  cases,  the  question  of  im- 
plied waiver  does  not  arise,  and  that  no  distinct  personal  or 
collateral  security  will  operate  as  a  waiver;  for,  by   retaining 
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the  title,  the  vendor  has  manifested,  in  the  most  unmistakable 
manner,  his  purpose  of  looking  to  the  land  as  security  for  his 
debt,  and  no  court  of  equity  will  compel  him  to  part  with  the 
title  until  he  has  actually  received  the  consideration. "  2  Bar^ 
Chy.    Pr.  (2d  Ed.)  p.  987. 

Thus  it  appears  that  the  contention  of  appellee,  that  his^ 
demand  in  this  case  constitutes  an  equitable  lien  on  the  prop-, 
erty  condemned  which  a  court  of  equity  will  enforce,  is  fully 
sustained  by  the  principles  applicable  to  the  analogous  case 
of  an  ordinary  vendor  and  vendee. 

But  the  contention  is  also  directly  sustained  by  the 
decisions  of  other  states  in  condemnation  proceedings.  See 
Fries  V.  Railroad  Co.  (Ohio)  46  N.  E.  516;  Kendall  v.  Rail-, 
road  Co.,  55  Vt.  438;  Kittell  v.  Railroad  Co.,  56  Vt.  96;; 
Adams  v.  Railroad  Co.,  57  Vt.  240;  Bridgman  v.  Railroad  Co.,, 
58  Vt.  198,  2  Atl.  467;  Railroad  Co.  v.  Harvey,  107  Pa.  319; 
Epling  V.  Dickson,  Recv'r,  170  111.  329,  48  N.  E.  looi. 

In  Railroad  Company  v.  Hall,  135  Ind.  91,  34  N.  E.  704^ 
23  L.  R.  A.  231,  it  was  said:  '*The  new  company  is  enjoy- 
ing the  easement  under  the  conditions  of  the  old  company^ 
and  the  benefits  and  burdens  incident  to  its  use  are  insepara^ 
ble.'* 

And  in  Railroad  Company  v.  Galey,  141  Ind.  483,  39  N;  E, 
940,  40  N.  E.  801,  **A  new  railroad  company  which  succeeds 
to  the  rights  of  the  old  company  cannot  devest  itself  of  the 
burdens  of  the  old  company,  among  which  are  damages  for 
the  appropriation  of  land  for  right  of  way.  The  contrary 
to  this  has  been  expressly  decided.  A  man's  land  cannot  be 
taken  from  him  without  compensation.  The  new  railroad 
company  which  succeeds  to  the  rights  and  privileges  of  the 
old  company  cannot  devest  itself  of  the  burdens." 

It  follows,  therefore,  from  these  authorities  that  the 
demurrer  to  the  bill  was  properly  overruled. 

The  sole  ground  relied  on  by  appellant  to  establish  a  waiver 
on  the  part  of  appellee  of  his  equitable  lien  in  this  case  ia 
the  circumstance  that  its  predecessor  in  title,  the  Washington 
&  Ohio  Railroad  Company,  was  allowed  to  enter  upon  the 
possession  of  the  land  and  construct  its  road  thereon  without 
having  first  paid  the  damages  assessed  against  it  as  required 
by  law. 

It  will  be  recalled  that  this  action  of  the  company  was  taken 
without  either  asking  or  obtaining  the  permission  of  appellee, 
but  that  he  interposed  no  objection. 

It  must  be  observed  also  that  the  alleged  ground  of  waiver 
is  unaffected  by  lapse  of  time.  The  waiver,  if  there  was  a 
waiver,  was  as  complete  the  day  after  the  company  took 
possession  of  the  property  as  it  was  at  the  time  of  the  institu-< 
tion  of  this  suit,  and,  if  the  contention  of  appellant  is  sound, 
would  have  as  eflectully  defeated  an  assertion  of  the  lien  at 
the  former  as  at  the  latter  date. 

**A  complete  title  to  lands  embraces  three  several  stages  op 
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degrees,  namely,  (i)  the  mere  possession,  (2)  the  right  of  pos- 
session (which  may  be  either  apparent  or  real),  and  (3)  the 
mere  right  of  property.*'     2  Min.  Inst.  447. 

Now,  the  contention  of  appellant  leads  to  the  conclusion 
that  a  surrender  of  one  of  these  subordinate  elements  of  a 
complete  title  constitutes  an  abandonment  of  them  all.  If 
that  view  prevails,  it  would  carry  the  doctrine  of  waiver  far 
beyond  its  reasonable  and  legitimate  scope,  and,  if  applied  to 
transactions  between  ordinary  vendor  and  vendee,  would 
ingraft  a  dangerous  innovation  on  the  well-established  prin- 
ciples regulating  the  devolution  of  title  to  real  estate  in  this 
commonwealth. 

As  title  to  private  property  by  mere  operation  of  law  can  be 
only  acquired  by  payment  of  the  ascertained  value,  it  is 
essential  for  appellant,  in  order  to  rely  on  the  extraordinary 
method  of  acquisition,  to  prove  performance  of  the  condition 
by  which  alone  the  owner  can  be  devested  of  his  title. 

Where,  however,  it  relies  on  the  acquisition  of  title  in  the 
ordinary  way,  by  act  of  the  paities,  such  act  must  conform 
to  the  requirements  of  law  applicable  to  that  mode  of  devesti- 
ture  of  freehold  title  to  land. 

The  subject  of  parol  disclaimer  of  title  has  quite  recently 
received  the  consideration  of  this  court.  The  rule  is  stated 
thus:  **Where  legal  title  is  vested  in  one,  no  mere  parol 
disclaimer  can  devest  title.  It  has  been  long  settled  here 
that  disclaimer  of  a  freehold  can  only  be  by  deed,  or  in  a 
court  of  record."  Suttle  v.  R.  F.  &  P.  R.  Co  ,  76  Va.  284; 
Jennings  v.  Gravely,  92  Va.  377,  23  S.  E.  763;  Haney  v. 
Breeden,  100  Va.  — ,  42  S.  E.  916. 

Waiver  is  the  intentional  relinquishment  of  a  known  right, 
with  both  knowledge  of  its  existence  and  an  intention  to  re- 
linquish it. 

**  Waiver  of  Lien.  Such  consent  to  enter  upon  the  land,  to 
construct  the  road,  the  arrangement  as  to  damages,  their 
appraisal  by  commissioners,  do  not  constitute  a  waiver — a 
clear  and  express  contract  is  necessary.**  Kittell  v.  Railroad 
Co.,  supra. 

It  affirmatively  appears  from  this  record  that  appellee  did 
not  intend  to  relinquish  any  of  his  rights  by  tacitly  permit- 
ting the  company  to  take  possession  of  his  land.  On  the 
contrary,  he  was  insistent  in  demanding  payment  of  the 
superintendents  of  the  various  companies,  and  their  repeated 
promises  to  settle  makes  it  manifest  that  neither  party  under- 
stood that  there  had  been  an  abandonment  or  waiver  of  any 
right.  This  positive  evidence  of  a  continual  claim  by  appel- 
lee and  promise  to  settle  by  the  superintendents,  strengthened 
by  the  circumstances  that  appellee  was  in  the  employment  of 
the  company  and  was  in  easy  circumstances,  while  the  com- 
pany was  laboring  under  financial  embarrassment,  repels  any 
presumption  of  payment  from   lapse  of  time^ 

And  the  same  evidence  and  circumstances  fully  answer  the 
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sugg:estion  that  the  claim  is  barred  by  laches.  There  is  no 
pretense  that  the  justness  of  the  demand  is  obscured  by  lapse 
of  time,  death  of  parties,  or  loss  of  evidence.  Indeed,  the 
pleadings  do  not  even  put  in  issue  the  question  of  payment, 
and  appellee's  testimony  that  the  claim  has  never  been  paid 
is  not  denied.  Laches  is  only  permitted  to  defeat  an  acknowl- 
edged right  on  the  ground  of  its  affording  evidence  that  the 
right  has  been  abandoned.  The  doctrine  can  have  no  ap- 
plication, therefore,  to  a  case  where  the  demand  is  contin- 
uously asserted  and  as  continuously  acknowledged. 

The  last  assignment  of  error  is  to  the  ruling  of  the  court  in 
suppressing  and  refusing  to  admit  as  evidence  excerpts  from 
the  record  in  the  lien  creditors'  suit  against  the  Washington 
&  Ohio  Railroad  Company,  heretofore  referred  to.  The  facts 
in  relation  to  that  suit  have  been  stated.  Appellee  was  not  a 
party,  he  did  not  know  in  what  court  the  suit  was  pending, 
he  had  no  notice  of  the  taking  of  the  account,  and  casually 
heard  or  read  in  a  newspaper  that  the  property  of  the  com- 
pany had  been  decreed  to  be  sold.  He  was  not  bound  or 
ailected  by  any  of  the  proceedings  in  that  cause,  and  the  court 
properly  excluded  the  parts  of  the  record  offered  in  evidence. 

Mr.  Barton,  in  discussing  the  effect  of  decrees  in  creditors' 
suits,  says:  **The  rule  has  not  been  carried  to  the  extent  of 
holding  that  the  lien  creditors  of  a  living  man  who  has  not 
been  made  a  party,  or  proved  his  claim  before  the  commis- 
sioner, will  be  bound  by  the  proceedings  in  the  suit."  i  Bar. 
Chy.  Pr.  (ist  Ed.)  p.  177,  note.  See  also,  i  Bar.  Chy.  Pr. 
(2d  Ed.)  p.  364. 

There  is  no  error  in  the  decrees  complained  of,  and  they 
are  affirmed.  

Louisville  &  N.  R.  Co.  v.  Lee. 

{Supreme  Couri  0/  Alabama,  Feb,  28,1903,) 

[33  So.  Rep.  897.] 

Railroads— Accident  at  Crossing — Negligence — Burden  of  Proof.* 

In  an  action  for  the  negligent  kiUing  of  a  horse,  due  to  fright  caused 
by  the  blowing  off  of  steam  by  defendant's  engine  as  it  started  to  back 
up  while  plaintiff  was  waiting  for  a  train  to  pass,  the  burden  was  on 
plaintiff  to  show  that  the  emission  of  such  steam  was  unnecessary, 
and,  failing  to  do  so,  he  could  not  recover. 

Appeal  from  City  Court  of  Birmingham ;  W.  W.  Wilkerson, 
Judge. 

Action  by  Claiberne  Lee  against  the  Louisville  &  Nashville 
Railroad  Company  for  the  negligent  killing  of  a  horse.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

The  plaintiff  introduced  evidence  tending  to   show  that  the 

*As  to  whether  railroad  companies  can  be  held  responsible  where 
teams  are  frightened  by  noises  usual  and  necessary  in  the  operation  of 
trains,  see  foot-note  appended  to  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Butts 
(Ind.  App.),  1  R.  R.  R.  898,  24  Am.  ft  Eng.  R.  Cas.,  N.  S.,   898. 
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defendant's  railroad  tracks  crossed  Eighteenth  street,  and 
that  this  crossing  was  a  public  crossing  within  the  corporate 
limits  of  the  city  of  Birmingham ;  that  he  was  driving  his 
horse  in  a  carriage  going  from  north  to  south,  and  as  be 
approached  Eighteenth  street  crossing  a  flagman  in  the  em- 
ploy of  the  defendant,  who  was  on  the  south  side  of  the  cross- 
ing, stopped  him  on  the  north  side,  in  order  to  let  a  freight 
train  pass;  that  as  he  waited  for  the  freight  train  another  train 
came  down  on  one  of  the  side  tracks ;  that  this  last  train  was 
within  7  or  lo  feet  of  where  his  horse  had  stopped,  and  was 
being  pushed  down  the  track  by  the  engine ;  that,  after  the 
coaches  were  cut  loose,  and  the  engine  started  in  the  opposite 
direction  from  which  it  was  bringing  the  coaches,  a  volume 
of  hot  steam  escaped  from  it,  which  entirely  enveloped  the 
plaintifi's  horse,  that  was  standing  within  a  few  feet  of  the 
engine,  and  the  plaintiff's  horse  then  became  very  much 
frightened,  reared  back,  and  fell,  and  sustained  injuries  from 
which  it  died;  that  the  steam  escaped  from  the  engine  just  as 
it  was  in  the  act  of  changing  its  direction.  The  defendant 
introduced  no  evidence. 

J.  M.  Falkner  and  W.  I.  Grubb,  for  appellant. 
J.  W.  Bush,  for  appellee. 

TYSON,  J.     Unless  we  indulge  in  this  case  the  presump- 
tion of  wrongdoing  on  the  part  of  those  in  charge  of  the  loco- 
motive,   and   imposed    the   burden   upon   the   defendant   of 
acquitting  itself  of  the  act  complained  of,  the  plaintiff  should 
not  have  been  allowed  to  recover.     That  no  such  presumption 
can  be  indulged,  and  that  the  burden   of  proof  was   upon  the 
plaintiff  to  show  that  the   emission   of  the  steam  was  unnec- 
essary to  a  skillful  operation  of  the  engine,  is  distinctly  held 
in  Stanton  v.  L.  &  N.  R.  R.  Co.,  91   Ala.  382,  8   South.  798. 
It  is  there  said :    "As  the  railroad  corporation  has  the  right 
to  use  its  track,  and  make  the  required   signals  at  a  public 
crossing,  and  all  the  usual  noises  incident  to  the  running  and 
moving  of  its  trains,    it   was   incumbent   on  the  plaintiff  to 
show  the  *  blowing  off  steam'  and  the   making  of  the   noise 
complained  of  was  unnecessary."     Applying  this  principle  to 
the  facts  of  this  case,  there  being  no  evidence  tending  in  the 
remotest  degree  to  show  that  the  letting  off  the  steam  that 
frightened  plaintiff's  horse  was  unnecessary,  the  plaintiff  has 
not  discharged  the  burden  of  proof  that  wats  upon  him.     We 
cannot  judicially  know  that  the  volume  of  steam  emitted  was 
unnecessary,    or  that  it  was  unnecessary  to  emit  steam  at  all. 
For  aught  we  may  know,  its  emission  was  entirely  and  abso- 
lutely  necessary  to   successfully  give  to  the  wheels  of  the 
engine  a  rotary  motion  backwards,  such  being  the   operation 
of  the  engine  at  the   moment  the  steam  complained  of  was 
emitted. 

The  judgment  must  be  reversed   and   one  will  be  here  ren- 
dered for  the  defendant.     Reversed  and  rendered. 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S        817 


Gila  Valley,  G.  &  N.  R.  Co.  v.  Lyon. 

{Supreme  Court  of  Arizona^  March  20 ,  1903,) 

[71  Pac.  Rep.  957.] 

Killing  of  Brakeman — Setting  Out  Detached  Cars  on  Dangerous  Siding 
— Negligence — Question  for  Jury. 
A  freif^ht  conductor,  in  setting  out  cars  od  a  siding  on  a  trestle, 
instead'  of  employing  the  proper  method,  which  consisted  in  keeping 
the  locomotive  attached  until  they  were  stopped,  allowed  them  to  run 
on  the  trestle  by  their  momentum,  and,  it  being  impossible  to  stop 
them  by  the  handbrakes,  one  of  the  cars  went  over  the  end  of  the 
trestle,  killing  a  brakeman  who  was  riding  thereon  :  held,  that  the 
question  whether  the  premises  were  reasonably  safe,  and,  if  not, 
whether  the  negligence  of  the  railroad  contributed  to  the  injury,  was 
one  for  the  jury. 

Same— Same— Knowledge  of  Custom — Instruction. 

It  appearing  that  the  uniform  custom  of  setting  out  the  cars  was  to 
do  so  with  the  engine  attached,  and  that  the  conductor  had  knowledge 
thereof,  it  was  error  to  instruct  that  it  was  for  the  jury  to  decide 
whether  the  railroad  was  negligent  in  failing  to  notify  its  employees 
to  set  out  the  cars  with  the  engine  attached^  and  whether  it  was  negli- 
gence not  to  have  warned  them  not  to  set  them  out  in  the  manner 
employed. 

Same— Negligence— Instructions. 

In  an  action  against  a  railroad  company  for  wrongful  death  of  a 
brakeman,  the  court  charged  that,  if  the  death  was  caused  by  the  neg- 
ligence of  the  conductor,  and  the  negligence  of  the  defendant  did  not 
contribute  to  it,  the  jury  should  find  for  defendant,  but  that  if  the  con- 
ductor was  negligent,  and  defendant  also,  and  defendant's  negligence 
contributed  to  the  injuries,  plaintiff  could  recover.  In  the  main  charge 
the  court  did  not  discuss  the  question  of  proximate  cause,  nor  present 
the  question  whether,  if  the  negligence  of  the  conductor  was  the  proxi- 
mate cause,  defendant  could  t>e  held  liable.  *  A  subsequent  instruction 
stated  that,  if  the  negligence  of  the  conductor  was  the  proximate  cause 
of  the  accident,  and  was  not  coupled  with  anv  negligence  on  defend- 
ant's part,  plaintiff  could  not  recover :  held,  that  there  was  error, 
since  the  jury  were  justified  in  believing  that,  though  the  negligence 
of  the  fellow  servant  was  the  proximate  cause,  they  might  find  for 
plaintiff  if  defendant  was  negligent  in  some  respect,  whether  the  neg- 
ligence contributed  to  the  injury  or  not. 

Same — Same— Fellow  Servant— Proximate  Cause. 

The  question  whether  the  negligence  of  a  fellow  servant  is  the  proxi- 
mate cause  or  whether  defendant's  negligence  was  a  contributing 
cause  is  ordinarily  for  the  jury. 

Pleading  and  Proof. 

In'  an  action  for  wrongful  death  of  a  railroad  brakeman  the  court 
instructed  that,  if  the  injury  was  proximately  caused  by  the  conductor 
of  the  train  without  previous  notice  to  the  defendant  of  his  incompe- 
tency for  carelessness,  plaintiff  could  not  recover :  held  that,  in  the 
absence  of  any  allegation  of  incompetency,  or  evidence  thereof,  or  that 
the  company  had  notice  of  any  incompetency,  or  could  have  had  by 
reiisonable  diligence,  the  instruction  was  erroneous. 

Appeal  from  District  Court,  Gila  County;  before  Justice 
Davis. 

Action  by  A.  J.  Lyon  against  the  Gila  Valley,  Globe  & 
Northern  Railroad  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Reversed. 

Frank  W.  Burnett,  for  appellant. 
Falvey  &  Davis,  for  appellee. 

6  R  R  R— 52 
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KENT,  C.  J.     This  was  an  action  brought  by  the   appellee 

ioT  damages  for  injuries  resulting  in  the  death  of  her  son, 

alleged  to  have  been  brought  about  by  the  negligence  of  the 

defendant  railroad  company,    the  appellant   in   this  court. 

The  case  was  tried  before  the  court  and  a  jury. 

The  facts  adduced  upon  the  trial  showed  that  the  defend- 
ant, a  railroad  company,  to  accommodate  the  business  of  a 
certain  mine  near  Globe,  in  this  territory,  built  a  side-track 
several  hundred  yards  long,  running  from  the  main  track  for 
some  distance  up  a  steep  grade,  and  near  the  top  of  the 
grade  branching  into  two  spurs.  At  the  top  of  the  grade,  and 
where  the  ground  began  to  be  level,  these  tracks  passed  under 
a  shed,  a  structural  part  of  the  mine  company's  plant,  for 
about  30  feet.  On  ordinary  freight  box  cars  passing  under  the 
shed  brakemen  were  compelled  to  stoop  or  sit  down  because 
of  the  nearness  of  the  top  of  the  car  to  the  roof  of  the  shed. 
Beyond  the  shed  the  tracks  were  extended  upon  a  trestle 
about  1 10  feet  long,  and  designed  for  the  placing  of  cars  for 
convenience  of  loading  and  unloading  at  the  mine.  At  the 
'end  of  this  trestle  the  tracks  stopped  on  the  edge  of  a  steep 
ravine  or  canyon.  In  order  to  place  and  leave  cars  on  this 
spur  or  side  track,  there  being  but  one  connection  with  the 
main  track,  the  engine  could  not  go  in  in  advance,  but  the 
cars  had  to  be  pushed  up  this  spur,  and,  as  the  incline  was 
steep  leading  from  the  main  track,  with  a  small  engine  some 
speed  was  at  first  required  in  order  to  reach  the  top  of  the 
incline.  At  the  place  where  the  steep  grade  ceased,  the  shed 
referred  to  spanned  the  track  in  such  a  way  as  to  cut  off  the 
view  between  those  on  the  engine  and  the  far  end  of  a  train 
pushed  up  the  incline  on  the  sidetrack.  The  roof  of  the  shed 
was  so  low  as  to  make  it  difficult  to  use  hand  brakes  on  the 
<:ars  while  passing  through  the  shed.  There  was  no  obstruc- 
tion placed  at  the  end  of  the  track  and  trestle  which  would 
prevent  the  cars  from  going  beyond  the  track  and  falling  into 
the  ravine,  except  a  piece  of  pine  timber  of  a  size  12x12 
inches,  bolted  at  each  end,  and  screwed  to  the  ties,  rising  to 
a  height  above  the  rails  of  10  or  12  inches.  The  object  of 
this  timber  was,  not  to  serve  the  purpose  of  what  is  known 
as  a  ** bumping  post,"  and  the  timber  was  not  sufficient  to 
arrest  the  motion  of  cars  propelled  at  even  a  comparatively 
low  rate  of  speed,  but  was  placed  there  primarily  to  prevent 
cars  that  were  stationary  on  the  track,  and  that  might  become 
loosened  by  accident  or  otherwise,  from  running  off  the  track 
at  the  end,  and  was  sufficient  for  that  purpose. 

The  decedent  was  employed  by  the  defendant  company  as 
a  brakeman,  and  had  been  in  its  service  for  about  12  days 
when  he  met  his  d^ath,  and  during  that  time  he  had  been 
frequently  on  the  premises  in  question,  engaged  in  his  duties 
as  a  brakeman,  but  it  was  not  shown  that  prior  thereto  he  had 
had  experience  in  the  duties  required  of  him.  Under  ordi- 
nary circumstances,  in  switching  cars  onto  this  side  track,  it 
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was  proper  and  usual  to  keep  the  engine  attached  to  the  cars 
until  they  were  stopped  at  the  desired  position.  At  the  time 
of  the  accident  in  question,  instead  of  adopting  the  usual 
method,  the  conductor  of  the  freight  train  upon  which  the 
decedent  was  employed  adopted  the  unusual  method,  while 
the  train  was  in  full  motion,  of  cutting  off  two  cars  from  the 
rest  of  the  train  which  was  being  pushed  by  the  locomotive 
intending  to  let  them  go  in  on  the  side  track  by  their  own 
momentum,  and,  with  the  aid  of  the  deceased,  who  was  on 
the  front  car,  stop  them  by  means  of  the  hand  brakes  when 
they  had  attained  the  desired  position.  When  the  cars  were 
cut  off  the  train,  they  were  going  at  a  rate  of  speed  estimated 
by  some  witnesses  as  great  as  six  miles  an  hour.  After  they 
had  passed  through  the  shed  they  were  still  going  at  such  a 
rate  of  speed  that  the  deceased  and  the  conductor,  who  was 
on  the  last  car,  were  unable  to  control  them,  and  the  forward 
car,  upon  which  the  deceased  was  riding,  knocked  the  pine- 
barrier  from  its  position,  and*  was  precipitated  with  the 
deceased  into  the  ravine,  and  the  deceased  was  immediately 
killed. 

There  was  nothing  to  show  that  the  deceased  was  aware  of 
the  purpose  of  the  conductor  to  cut  the  cars  loose  from  the 
train,  or  that,  although  the  deceased  knew  the  premises,  he 
had  had  sufficient  experience  either  to  be  aware  of  the  danger 
of  the  premises,  or  to  be  chargeable  with  the  knowledge  of 
the  dangers  as  a  matter  of  law.  Testimony  was  offered  by 
the  defendant  to  show  that  the  premises  were  reasonably  safe 
when  used  in  a  proper  manner,  and  by  the  plaintiff  to  show 
that  they  were  dangerous,  not  only  when  used  in  a  reckless 
manner,  but  dangerous  even  when  the  work  was  performed 
with  due  care.  The  evidence,  however,  tended  to  show  that, 
if  the  cars  had  been  put  in  on  the  side  track  in  the  usual  man- 
ner— that  is,  by  being  attached  to  the  engine  with  the  use  of 
air  brakes  until  the  cars  had  attained  the  position  desired — 
the  accident  and  injury  would  not  have  occurred ;  and  that 
the  accident  was  brought  about  by  the  method  adopted  by  the 
conductor  of  the  train  in  cutting  off  the  end  cars  and  sending 
them  upon  the  side  track  without  the  control  of  the  engine. 
It  appeared,  also,  that  this  unusual  method  had  been  resorted 
to  once  or  twice  before  by  the  conductor,  but  that  the  ordi- 
nary custom,  known  to  the  conductor,  who  was  an  experienced 
man,  was  to  **spot**  the  cars  by  means  of  the  engine. 

The  court  denied  the  motion  of  the  defendant  to  instruct 
the  jury  to  return  a  verdict  for  the  defendant,  and  the  jury  re- 
turned a  verdict  for  the  plaintiff  in  the  sum  of  $5,000. 

The  first  error  assigned  is  that  the  court,  at  the  close  of  the 
evidence,  should  have  directed  a  verdict  for  the  defendant; 
and  it  is  urged  that  the  case  comes  within  the  rule  that  if  the 
evidence,  with  all  the  inferences  that  the  jury  can  justifiably 
draw  from  it,  is  insufficient  to  support  a  verdict  for  the  plain- 
tiff, so  that  such  verdict  if  returned  must  be  set  aside,  then  it 
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is  the  duty  of  the  court  to  direct  a  verdict  for  the  defendant. 
Randall  v.  Bait.  &  Ohio  R.  R.,  109  U.  S.  478,  3  Sup.  Ct.  322, 
27  L.  Ed.  1003.  Upon  the  evidence  in  this  case,  however,, 
we  cannot  say  that  the  jury  would  not  have  been  justified  in 
returning  a  verdict  for  the  plaintiff  on  the  ground  that  the 
premises  provided  by  the .  master  for  the  work  to  be 
done  were  not  reasonably  safe,  if  the  master's  negligence  in 
this  respect  contributed  to  the  accident.  The  testimony  as 
to  the  character  of  the  premises  is  not  so  conclusive  or  undis- 
puted as  to  make  it  a  question  of  law  for  the  court,  rather 
than  a  question  of  fact  for  the  jury,  to  decide  whether 
the  premises  were  reasonably  safe,  and,  if  unsafe,  whether  the 
negligence  of  the  master  in  that  respect  contributed  to  the 
injury.  We  think  it  was  not  error,  therefore,  for  the  court  to 
refuse  the  direction  requested. 

We  have  next  to  consider  the  errors  assigned  in  the  instruc- 
tions to  the  jury  given  by  the  court,  and  in  the  modification 
by  the  court  of  the  instructions  requested  by  the  defendant 
and  as  so  modified  given  to  the  jury.  At  the  request  of  the 
plaintiff,  the  court  instructed  the  jury,  in  effect,  that  if  they 
believed  that  the  track  was  not  constructed  for  the  purpose  of 
switching  cars  in  the  manner  in  which  it  was  done  on  the 
occasion  of  the  injury,  but  that  the  track  was  intended  to  be 
used  for  switching  such  cars  by  means  of  a  locomotive  engine 
connected  with  the  cars  by  air  brakes,  or,  as  it  was  termed, 
by  ** spotting"  the  cars,  then  they  should  decide  whether  the 
defendant  was  negligent  in  failing  to  notify  its  employees  that 
the  track  was  constructed  for  the  use  in  such  latter  manner, 
and  in  failing  to  require  them  to  use  it  in  such  manner,  or 
was  negligent  in  not  warning  them  from  using  the  track  in 
the  manner  adopted  at  the  time  of  the  accident,  and,  if  the 
injuries  resulted  from  a  failure  of  the  defendant  to  so  warn 
its  employees,  or  resulted  from  the  negligence  of  the  con- 
ductor combined  with  such  failure  to  warn  its  employees,  the 
plaintiff  was  entitled  to  recover,  unless  the  jury  should  find 
against  the  plaintiff  under  the  subsequent  provisions 
of  the  charge.  We  think  in  this  case  the  question 
whether  the  defendant  was  negligent  in  failing  to  make 
such  rules  or  give  such  warning  as  specified  should 
not  have  been  submitted  to  the  jury.  The  complaint 
contained  no  charge  of  negligence  in  this  respect,  and 
that  issue  was  not  properly  raised.  The  evidence  showed 
that  the  employees  worked  under  standard  rules  familiar  to  all 
railroad  men  of  experience,  with  which  the  conductor  was 
familiar,  and  that  to  have  made  such  a  rule  as  suggested 
would  have  been  extraordinary,  or,  as  expressed  by  one  wit- 
ness, "would  have  been  called  a  ridiculous  order."  The  evi- 
dence further  showed  that  the  conductor  had  a  knowledge  of 
the  uniform  custom  in  respect  to  the  method  of  performing^ 
the  work  which  was  being  done  at  the  time  of  the  accident, 
and  that   such  custom  was  not  the  method   employed  by  him. 
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at  the  time  of  the  accident,  but  was  the  method  of  spotting 
the  cars  above  referred  to.  Where  such  a  uniform  custom 
exists,  sanctioned  by  the  master,  and  the  employee  has  knowl- 
edge of  such  custom,  the  necessity  of  the  adoption  of  formal 
rules  in  respect  thereto  is  dispensed  with.  Rutledge  v.  Mo. 
Pac.  Ry.  Co.,  123  Mo.  121,  27  S.  W.  528;  Luebke  v.  Ry.  Co., 
"63  Wis.  91,  23  N.  W.  136,  53  Am.  Rep.  266;  Texas  &  P.  R. 
Co.  V.  Campbell  (Tex.  Civ.  App.)  39  S.  W.  1104.  And  the 
failure  to  adopt  a  rule  as  to  precautions  to  be  observed  by  his 
employees  is  not  proof  of  negligence  rendering  a  master 
liable  to  a  servant,  unless  it  appears  from  the  nature 
of  the  business  in  which  the  servant  is  engaged  that 
the  master,  in  the  exercise  of  reasonable  care,  should  have 
foreseen  the  necessity  of  such  precautions.  Morgan  v.  Hud- 
son River  Co.,  133  N.  Y.  666,  31  N.  E.  234. 

In  the  instructions  given  by  the  court  at  the  request  of  the 
plaintiff  the  court  said,  in  substance,  that,  if  the  injuries  were 
caused  by  the  negligence  of  the  conductor,  and  the  negligence 
of  the  defendant  did  not  contribute  thereto,  the  jury  should 
find  for  the  defendant ;  but  that,  if  the  conductor  was  negli- 
gent, and  the  defendant  was  also  negligent,  in  reference  to 
the  character  of  the  premises  or  in  the  failure  to  notify  its 
employees  with  reference  to  spotting  the  cars  on  the  track, 
and  such  negligence  of  the  defendant  contributed  to  the 
injuries,  then  the  plaintiff  should  recover.  Except  so  far  as 
in  this  case  the  question  of  rules  or  notice  is  concerned,  this 
instruction  correctly  stated  the  law  as  to  the  liability  of  the 
master  for  a  concurring  cause.  In  the  main  charge  given, 
the  court  does  iiot  discuss  the  question  of  proximate  cause, 
nor,  except  as  above  stated,  was  the  question  presented  to  the 
jury  whether,  if  such  negligence  of  the  conductor,  who  it  is 
admitted  was  the  fellow  servant  of  the  deceased,  was  the 
direct  or  proximate  cause,  the  defendant  could  still  be  held 
liable  if  in  any  way  at  fault. 

From  the  evidence  in  this  case  we  think  the  fundamental 
questions  to  be  determined  by  the  jury  in  arriving  at  their 
verdict,  apart  from  the  question  of  assumed  risks,  were  with 
respect  to  the  character  of  the  premises  as  providing  a  rea- 
sonably safe  place  for  the  work,  and,  if  unsafe,  whether  the 
negligence  of  the  master  in  that  respect  or  any  other  con- 
tributed to  the  injury,  or  whether  the  injury  was  proximately 
caused  by  the  negligence  of  the  fellow  servant.  We  think, 
therefore,  that  the  jury  would  have  had  the  matters  to  be 
determined  more  clearly  in  mind  if  the  court,  in  its  main 
charge,  had  instructed  them  specifically  as  to  the  freedom 
from  liability  of  the  defendant  if  the  proximate  cause  of  the 
injury  was  the  negligence  of  the  fellow  servant.  The  absence 
of  such  instruction  would  not  alone  be  ground  for  reversal 
where  a  charge,  as  given,  correctly  interpreted  the  law  in 
other  respects.  The  defendant,  however,  requested  the  court 
to  give  to  the  jury  the   following  instruction:     **The  court 
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further  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  for  a  year  or  more  prior  to  the  death  of  Lyon  it 
had  been  the  uniform  custom  of  the  employees  of  the  defend- 
ant to  put  its  cars  on  the  spur  in  question  by  pushing  them 
in  with  the  engine,  and  under  control  of  the  engine,  and  that 
said  method  was  reasonably  safe  in  view  of  the  situation  of 
the  premises;  and  that  the  conductor  of  said  tiain,  H.  L. 
Rigg»  was  aware  of  said  custom,  and  knew  that  said  method 
was  reasonably  safe,  and  also  knew  that  to  throw  said  cars  in 
detached  from  the  engine,  as  was  done  at  the  time  of  the 
accident,  was  not  a  safe  method,  and  that  on  the  occasion  of 
the  accident  said  conductor  caused  said  cars  to  be  thrown 
in  by  said  unsafe  method,  and  that  such  act  was  the  proxi- 
mate cause  of  said  accident,  and  that  said  unsafe  method  was 
adopted  without  direction  or  authority  from  the  defendant, 
and  had  not  been  used  more  than  two  or  three  times  before 
then,  the  plaintiff  cannot  recover,  although  defendant  had 
furnished  no  written  or  printed  rules  governing  the  operation 
of  trains  at  that  point.'*  The  court  refused  the  instruction  as 
requested,  but  modified  it  by  striking  out  the  words  **had  not 
been  used  more  than  two  or  three  times  before,"  and  insert- 
ing in  the  place  thereof  **  was  not  coupled  with  any  negligence 
on  the  part  of  defendant  company,"  and  gave  the  instruction 
so  modified.  The  latter  part  of  the  instruction  then  read: 
**And  that  on  the  occasion  of  the  accident  said  conductor 
caused  said  cars  to  be  thrown  in  by  said  unsafe  method,  and 
that  such  act  was  the  proximate  cause  of  said  accident,  and 
that  said  unsafe  method  was  adopted  without  direction  or 
authority  from  the  defendant,  and  was  not  coupled  with  any 
negligence  on  the  part  of  defendant  company,  then  the  plain- 
tiff cannot  recover,  although  defendant  had  furnished  no 
written  or  printed  rules  governing  the  operation  of  trains  at 
that  point."  We  think  the  court  overlooked  the  effect  of  this 
instruction,  as  so  modified,  in  its  relation  to  the  freedom  from 
liability  of  the  defendant  if  the  negligence  of  the  fellow  serv- 
ant was  the  proximate  cause.  If  the  act  of  the  conductor  was 
the  proximate  cause  of  the  injury,  then  it  made  no  difference 
with  respect  to  the  freedom  from  liability  of  the  defendant,  as 
a  matter  of  law,  whether  the  negligence  of  the  conductor  was 
or  was  not  coupled  with  the  defendant's  negligence.  It 
is,  of  course,  well  settled  that,  if  the  injury  was  caused  both 
by  the  negligence  of  the  fellow  servant  and  the  negligence  of 
the  master,  then  the  master  is  liable.  His  negligence  is  then 
a  contributory  or  co-operative  cause,  for  which  he  is  lia- 
ble. R.  R.  Co.  v.  Cummings,  io6  U.  S.  700,  i  Sup.  Ct.  493, 
27  L.  Ed.  266;  Elmer  v.  Locke,  135  Mass.  573;  A.  T.  &  S. 
F.  Ry.  V.  Lannigan  (Kan.)  42  Pac.  343;  Morrisey  v.  Hughes 
(Vt.)  27  Atl.  205.  But  when  the  proximate  cause  of  the 
injury  is  the  negligence  of  a  competent  fellow  servant,  no 
recovery  can  be  had,  even  though  the  place  or  appliances 
are  defective,  and  the  master  is  negligent  in  that  respect;  and 
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whether  such  negligence  of  the  fellow  servant  was  the  proxi- 
mate cause,  or  whether  the  defendant's  negligence  was  a  con- 
tributory cause,  is  ordinarily  a  question  for  the  jury.  Wood 
on  Master  &  Servant,  812;  Vizelich  v.  So.  Pac.  Co.,  126  CaL 
587,  ^9  Pac.  129;  Trewatha  v.  Buchanan,  G.  M.  &  M.  Co. 
(Cal.)  28  Pac.  571,  31  Pac.  561;  So.  Pac.  Co.  v.  Yeargin,  48 
C.  C.  A.  497,  109  Fed.  436;  Whitman  v.  Ry.  Co.  (Wis.)  ir 
N.  W.  124;  C,  N.  O.  &  T.  P.  Ry.  Co.  v.  Mealer,  i  C.  C.  A. 
633.  50  Fed.  725;  M.  &  S.  P.  Ry.  Co.  v.  Kellogg,  94  U.  S. 
469,  24  L.  Ed.  256;  Norfolk  &  W.  Ry.  Co.  v.  Brown  (Va.)  22 
S.  E.  496;  Edmonson  v.  Kent.  Central  Ry.  Co.  (Ky.)  49  S. 
W.  200,  448;  Ariz.  Lumber  &  Timber  Co.  v.  Mooney  (Ariz.) 
42  Pac.  952;  Little  Rock  &M.  R.  Co.  v.  Barry,  28  C.  C.  A. 
644,  84  Fed.  944,  43  L.  R.  A.  349.  It  is  the  master's  duty  to 
provide  a  safe  place  to  work,  but  that  principle  is  not  appli- 
cable where  the  place  becomes  dangerous  in  the  progress  of 
the  work  from  the  manner  in  which  the  work  is  done,  or  is 
made  dangerous  only  by  the  carelessness  and  neglect  of  fellow 
servants.  Cleveland,  C,  C.  &  St.  L.  R.  R.  v.  Brown,  20  C. 
O.  A.  147,  73  Fed.  970;  Callaway  v.  Allen,  12  C.  C.  A.  114, 
64  Fed.  297;  Hussey  v.  Coger,  112  N.  Y.  614,  20  N.  E.  556,  3 
L.  R.  A.  559,  8  Am.  St.  Rep.  787;  Hogan  v.  Smith,  125  N. 
Y.  774,  26  N.  E.  742.  In  the  instruction  as  modified  and 
given  the  jury  were  justified  in  believing  that,  although  they 
should  determine  that  Jhe  negligence  of  the  fellow  servant 
was  the  proximate  cause  of  the  injury,  or  the  place  was  made 
unsafe  solely  by  reason  of  the  unsafe  method  adopted,  they 
might  yet  find  a  verdict  for  the  plaintiff,  provided  only  they 
should  find  that  the  defendant  was  negligent  in  some  re- 
spect, whether  such  negligence  contributed  to  the  injury  or 
not.  The  error  in  this  instruction  as  given  was  not  so  cured 
by  the  main  charge  on  the  question  of  concurrent  liability 
that  we  can  say  the*  jury  was  not  misled  by  it. 

The  defendant  also  requested  an  instruction  to  the  effect  that 
at  the  time  of  the  injury  all  the  trainmen  were  fellow  servants 
with  the  deceased,  **and  the  law  is  that,  if  said  injury  was  prox- 
imately caused  by  the  conductor  of  said  train,  then  the  plaintiff 
cannot  recover."  The  court  modified  the  instruction  by 
inserting  after  the  word  ** train"  the  words  ** without  previous 
notice  in  the  defendant  company  of  the  conducto^'s  incom- 
petency, carelessness,  or  negligence. '  *  We  think  this  modifica- 
tion was  not  correct,  in  view  of  the  pleadings  and  the 
testimony.  No  allegation  is  made  in  the  complaint  of 
incompetency  on  the  part  of  the  conductor,  or  that  the 
master  had  notice  thereof;  nor  was  there  evidence,  if  such 
incompetency  existed,  that  the  company  had  such  notice,  or 
that  it  could  have  had  such  notice  by  the  use  of  reasonable 
diligence.  We  do  not  think  the  jury  should  have  had  left  to 
them  to  determine  the  question  of  fact  as  to  whether  notice 
was  given  to  the  company  of  any  incompetency  of  the  con- 
ductor; and,  if  it  were  proper  to  leave  this  question  for  them 


824         Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

San  Jose  Land  &  Water  Co.  v,  San  Jose  Ranch  Co 

4 

to  determine,  it  should  not  have  been  left  in  a  form  from 
which  the  jury  might  assume  as  a  fact  that  the  incompetency 
existed. 

For  the  reasons  stated,  we  think  the  judgment  should  be 
reversed,  and  the  case  remanded  to  the  district  court  for  a 
new  trial. 

SLOAN  and  DO  AN,  JJ.,  concur. 


San  Jose   Land  &  Water  Company,  Plff.  in   Err.,  v.  San 

Jose  Ranch  Company. 

{Submitted  December  ^,  igoin    Decided  March  ^,  igoj.) 

[23  Sup.  Ct.  Rep.  487.] 

Error  to  State  Court — Federal  Question. 

A  Federal  right  ia  '^apecially  set  up  or  claimed  in  a  state  court," 
within  the  meaningr  of  U.  S.  Rev.  Stat,  g  709  (U.  S.  Comp.  Stat.  1901, 
p.  575),  so  as  to  confer  jurisdiction  on  the  Supreme  Court  of  the  United 
States  of  a  writ  of  error  to  such  court,  where  a  claim  of  such  rig'ht  suffi- 
ciently  appears  in  a  motion  for  new  trial  and  in  the  assig^nment  of  error 
in  the  state  supreme  court,  and  was  f  ull j  considered  in  the  opinions  Of 
that  court,  whose  decision  was  adverse  to  such  claim. 

Railroad  Land  Grant — Forfeiture— Rights  of  Subsequent  Grantee. 

Land  within  the  indemnity  limits  of  the  grant  made  by  the  act  of 
Congress  of  July  27,  1866  (14  Stat,  at  L.  292,  chap.  278),  to  the  Atlantic 
6[  Pacific  Railroad  did  not,  by  reason  of  the  forfeiture  of  such  grant  br 
the  act  of  July  6,  1886  (24  Stat,  at  L.  123,  chap.  637),  pass  to  the  South- 
ern Pacific  Railroad  Company,  although  sucn  land  was  within  the  place 
limits  of  the  grant  to  the  Texas  &  Pacific  Railroad  made  by  the  act  of 
March  3.  1871  (16  Stat,  at  L.  573,  chap.  122),  the  rights  under  which 
subsequently  became  vested  in  the  Southern  Pacific  Railroad  Company, 
which  built  the  road  and  selected  the  land  under  the  act,  since  the  for- 
feiture of  the  earlier  grant  did  not  inure  to  the  benefit  of  the  later 
grantee,  but  to  the  benefit  of  the  United  States. 

Same — Water  Rights— Rights  against  Prior  Appropriators. 

One  who  enters  on  public  land  and  constructs  a  pipe  line  thereon, 
under  a  claim  of  ownership  of  a  water  right,  is  entitled  to  the  protection 
afforded  vested  ditch  and  water  rights  by  the  act  of  Congress  of  July 
26,  1866  (14  Stat,  at  L.  251,  chap.  262),  §  9,  as  against  subsequent  pnr^ 
chasers  of  the  land  from  the  Southern  Pacific  Railroad  Company,  whose 
only  claim  to  such  land  rests  upon  the  right  of  purchase  from  the  United 
States,  given  by  the  act  of  March  3,  1887  (24  Stat,  at  L.  556,  chap.  376, 
U.  S.  Comp.  Stat.  1901,  p.  1595),  §  5,  to  bona  fide  purchasers  from  rail- 
way companies  of  forfeited  lands. 

Sama — Forfeiture — Rights  of  Bona  Fide  Purchasers. 

Bona  fide  purchasers  of  forfeited  lands  from  a  railroad  company,  who 
are  not  in  posses<«ion  and  have  not  attempted  to  exercise  their  right 
under  the  act  of  Congress  of  March  3,  1887  (24  Stat,  at  L.  556,  chap.  376, 
U.  S.  Comp.  Stat.  1901,  p.  1595).  §  5,  to  purchase  the  lands  from  the 
United  States,  are  not,  by  reason  of  such  right  to  purchase,  entitled  to 
maintain  an  action  to  quiet  titlie  against  persons  claiming  an  adverse 
interest  therein. 

In  Error  to  the  Supreme  Court  of  the  State  of  California  to 
review  a  decree  which  affirmed  a  judgment  of  the  Superior 
Court  in  favor  of  defendant  in  an  action  to  quiet  title. 
Affirmed. 

See  same  case  below,  129  Cal.  673,  62  Pac.  269. 
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Statement  by  MR.  JUSTICE  BROWN: 

This  was  an  action  brought  in  1889  by  the  Land  &  Water 
Company,  under  the  Code  of  Civil  Procedure  of  California,  to 
quiet  the  title  of  the  plaintifi  and  determine  the  nature  of  the 
adverse  claim  of  the  defendant  to  the  half  of  a  quarter  section 
of  land,  which  had  been  sold  by  the  Southern  Pacific  Railroad 
Company  February  28,  1887,  to  plaintiff's  predecessors  in 
title,  as  part  of  its  land  grant  of  1871. 

The  case  was  tried  in  1890,  though  the  decree  was  not 
•entered  until  1897.  The  facts  found  by  the  court  were  sub- 
stantially that  the  Southern  Pacific  Railroad  Company  had 
accepted  the  benefit  of  a  land  grant  made  March  3,  187 1,  to 
the  Texas  &  Pacific  railroad,  filed  its  map  of  location  April 
3,  1 87 1,  and  on  August  12,  1873,  formed  a  new  corporation, 
also  known  as  the  Southern  Pacific  Railroad  Company;  built 
and  constructed  a  road  from  Tehachapi  pass  by  way  of  Los 
Angeles  to  Yuma,  and  selected  the  land  in  question  under  the 
act  of  March  3,  1871;  that  such  land  was  within  the  place 
limits  of  the  Southern  Pacific,  and  also  within  the  indemnity 
limits  of  a  land  grant  to  the  Atlantic  &  Pacific  railroad  by  act 
•of  July  27,  1866.  This  latter  company,  never  complied  with 
the  terms  of  the  grant,  and  never  built  its  road. 

That  on  February  28,  1887,  the  Southern  Pacific  agreed 
with  two  parties  named  Nolan  and  Heckenlively  to  sell  them 
this  land,  and,  after  the  receipt  from  the  United  States  of  a 
patent  therefor,  to  deliver  them  a  deed ;  that  by  subsequent 
•conveyances,  and  on  August  29,  1888,  the  right  of  the  grantees 
became  vested  in  the  plaintiff,  the  San  Jose  Land  &  Water 
Company;  that  the  land  is  situated  in  San  Dimas  canyon, 
through  a  portion  of  which  the  San  Dimas  creek  flows;  that 
prior  to  December,  1883,  one  Stowell  claimed  to  own  a  water 
right  in  the  waters  flowing  down  such  creek,  the  character 
and  extent  of  which  the  court  did  not  adjudicate,  and  about 
that  time  entered  upon  the  land  and  constructed  across  a  por- 
tion of  it  a  12-inch  pipe  line  for  the  purpose  of  conducting  the 
water  so  claimed  by  him  from  its  point  of  diversion  across 
said  lands  to  other  land;  that  prior  to  July,  1887,  the  San 
Jose  Ranch  Company,  defendant,  had,  by  mesne  conveyances, 
succeeded  to  the  rights  of  Stowell,  and  also  constructed  upon 
such  land,  at  a  point  where  the  waters  of  San  Dimas  creek 
flowed,  a  brick  and  cement  forebay,  sand  box,  or  dam,  and 
laid  therefrom  across  a  portion  of  said  land  a  14-inch  pipe 
line,  both  of  which  pipe  lines  it  claims  the  right  to  maintain, 
but  makes  no  other  claim  of  right  to  such  lands. 

Upon  this  state  of  facts  the  superior  court  entered  a  judg- 
ment in  favor  of  the  defendant,  which  was  affirmed  by  the 
supreme  court.  129  Cal.  673,  62  Pac.  269.  Whereupon  the 
plaintiff  sued  out  this  writ  of  error. 

Messrs.  W.  H.  Anderson,  James  Anderson,  and  Richard 
Dunnigan  for  plaintiff  in  error. 

Mr.  John  S.  Chapman  for  defendant  in  error. 
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MR.  JUSTICE  BROWN  delivered  the  opinion  of  the  court : 

Motion  is  made  to  dismiss  this  writ  of  error  upon  the  ground 
that  no  Federal  right,  title,  privilege,  or  immunity  was 
**specially  set  up  or  claimed'*  by  the  plaintiff  in  error,  as  re- 
quired by  the  3d  clause  of  Rev.  Stat.  §  709  (U.  S.  Comp. 
Stat.  1901,  p.  575).  None  such  appears  in  the  complaint, 
although  we  think  it  sufficiently  appears  in  the  motion  for  a 
new  trial  and  in  the  assignments  of  error  in  the  state  supreme 
court.  It  also  appears  from  the  opinion  of  the  court  that 
plaintiff  relied  upon  the  act  of  Congress  of  March  3,  1887,  for 
the  readjustment  of  land  grants  (24  Stat,  at  L.  556,  chap.  376, 
U.  S.  Comp.  Stat.  190T,  p.  1595);  and  the  question  considered 
by  the  court,  and  upon  which  the  case  turned,  was  whether 
the  plaintiff  had  brought  itself  within  the  scope  of  that  act. 
This  question  was  fully  considered  by  the  court,  and  it 
was  held  that  the  defendant,  having  acquired  its  rights  prior 
to  the  act  of  1887,  must  prevail  against  the  right  claimed  by 
the  plaintiff. 

While  the  right  under  the  act  of  1887,  thus  considered,  was 
not  originally  specially  set  up  and  claimed  by  the  plaintiff, 
inasmuch  as  it  was  not  an  original  right,  but  a  right  available 
in  rebuttal  of  the  defense,  it  is  one  which  appears  to  have 
been  insisted  upon  in  the  argument;  and  under  the  rule  of 
this  court  requiring  the  opinions  to  be  sent  up  with  the  rec- 
ord, it  has  been  frequently  held  to  be  a  suflficient  compliance 
with  the  words  ** specially  set  up  and  claimed,*' that  it  was 
fully  considered  in  the  opinion  of  the  court  and  ruled  against 
the  plaintiff  in  error.  Murdock  v.  Memphis,  20  Wall.  590, 
633,  22  L.  Ed.  429,  443;  Gross  v.  United  States  Mortg.  Co., 
108  U.  S.  477,  27  L.  Ed.  795,  2  Sup.  Ct.  Rep.  940;  Fire  Asso. 
of  Philadelphia  v.  New  York.  119  U.  S.  no,  115,  30  L.  Ed. 
342,  345.  7  Sup.  Ct.  Rep.  108;  Egan  v.  Hart,  165  U.  S.  188, 
41  L.  Ed.  680,  17  Sup.  Ct.  Rep.  300;  Sayward  v,  Denny, 
158  U.  S.  180,  184,  39  L.  Ed.  941,  942,  15  Sup.  Ct.  Rep.  777; 
Mallett  V.  North  Carolina,  181  U.  S.  589,  45  L.  Ed.  1015,  21 
Sup.  Ct.  Rep.  730.  These  must  be  considered  as  leading, 
under  our  change  of  rule,  to  a  different  result  from  that 
reached  in  some  prior  cases  (Williams  v.  Norris,  12  Wheat. 
117,  6  L.  Ed.  571;  Rector  v.  Ashley,  6  Wall.  142,  18  L.  Ed. 
733,  and  Gibson  V.  Chouteau,  8  Wall.  314,  19  L.  Ed.  317), 
in  which  we  held  that  the  opinion  of  the  state  court  could 
not  be  resorted  to  for  the  purpose  of  showing  that  a  question 
of  Federal  cognizance  was  decided. 

2.  The  case  upon  the  merits  presents  but  little  difficulty. 
The  action  is  brought  under  §  738  of  the  Code  of  Civil  Pro- 
cedure of  California,  which  provides  that  **an  action  may  be 
brought  by  any  person  against  another  who  claims  an  estate 
or  interest  in  real  property  adverse  to  him,  for  the  purpose  of 
determining  such  adverse  claim." 

The  land  in  question  was  within  the  indemnity  limits  of  the 
land  grant  of  July  27,  1866   (14  Stat,  at  L.  292,  chap.  278),  to 
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the  Atlantic  &  Pacific  Railroad  Company.  Plaintiff,  however, 
claims  nothing  under  this  grant,  as  the  railroad  company  never 
complied  with  its  terms;  never  built  its  road ;  and  the  grant 
was  forfeited  by  act  of  July  6,  i886  (24  Stat,  at  L.  123,  chap. 
637),  and  the  land  restored  to  the  public  domain.  The  act, 
however,  becomes  pertinent  in  another  connection. 

The  land  in  question  was  also  within  the  place  limits  of 
the  grant  to  the  Texas  &  Pacific  Railroad  Company  by  act  of 
March  3,  1871  (16  Stat,  at  L.  573,  chap.  122),  and  subse- 
quently became  vested  in  the  Southern  Pacific,  which  con- 
structed the  road  and  selected  the  land  in  question,  claiming 
it  under  that  act. 

It  was  held  by  this  court,  however,  in  United  States  v. 
Southern  P.  R.  Co.  146  U.  S.  570,  36  L.  Ed.  1091.  13  Sup.  Ct. 
Rep.  152,  that  the  forfeiture  of  the  Atlantic  &  Pacific  grant  of 
July  6,  1886,  did  not  inure  to  the  benefit  of  the  Southern 
Pacific,  which  held  the  later  grant  of  the  same  land,  but  to 
the  benefit  of  the  United  States,  and  thereby  became  a  part  of 
their  public  lands.  In  the  next  following  case  (United  States 
V.  Colton  Marble  &  Lime  Co.  146  U.  S.  615,  36  L.  Ed.  1104, 
13  Sup.  Ct.  Rep.  163),  this  ruling  was  extended  to  the 
indemnity  lands  of  the  Atlantic  &  Pacific,  which,  upon  for- 
feiture of  its  land  grant,   also  reverted  to  the  United  States. 

Hence,  on  February  28.  1887,  when  the  Southern  Pacific 
company  contracted  to  sell  these  lands  to  Nolan  and  Hecken- 
lively,  it  had  really  nothing  to  sell,  and  no  interest  in  the  land 
that  could  pass  under  that  agreement.  There  was  a  stipula- 
tion in  it  to  make  a  deed  of  the  premises  as  soon  as  the  rail- 
road had  received  a  patent  therefor  from  the  United  States; 
that  it  would  use  ordinary  diligence  to  procure  such  patent, 
and  that  if,  in  consequence  of  circumstances  beyond  its  con- 
trol, it  failed  to  obtain  a  patent,  it  guaranteed  nothing  with 
regard  to  the  title,  but  agreed  to  repay  everything  which  had 
been  paid  by  the  grantees.  There  was  a  further  agreement 
that  the  contract  should  not  be  assignable  except  by  indorse- 
ment, and  with  the  written  consent  of  the  company,  and  a 
written  promise  of  the  assignee  to  perform  all  the  undertak- 
ings and  promises  of  the  grantees. 

After  making  the  first  payment  and  paying  the  annual 
interest  to  February  28,  1892,  the  grantees  ceased  all  further 
payments.  The  findings  show  that  at  the  time  of  the  execu- 
tion of  the  contract  **said  tract  of  land  was  not  in  the  bona 
fide  occupation  of  any  adverse  claimant  under  the  pre-emp- 
tion or  homestead  laws  of  the  United  States,  and  the  same 
had  not  been  settled  upon  at  the  date  of  such  purchase,  or  on 
the  3d  day  of  March,  1887,  or  subsequent  to  December  i, 
1882,  by  any  person  claiming  to  enter  the  same  under  the 
settlement  laws  of  the  United  States."  That  neither  the 
grantees  nor  their  assigns  ever  settled  upon  the  land,  culti- 
vated or  fenced  it,  although  Heckenlively  did,  shortly  after 
the  purchase,  enter  upon  the  land  and  begin  the  construction 
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of  a  ditch  and  tunnel  thereon.  Subsequently  the  land  passed 
by  intermediate  conveyances  to  the  plaintiff.  Manifestly, 
however,  there  was  a  clear  failure  of  title  on  the  part  of  the 
plaintiff  to  maintain  this  action.  The  Southern  Pacific  had 
no  title  to  convey,  and,  beyond  this,  there  is  no  finding  that 
the  contract  was  assigned  by  indorsement  or  with  the  written 
consent  of  the  railroad  company,  or  that  there  was  any 
promise  on  the  part  of  the  assignees  to  perform  the  under- 
takings of  the  original  grantees. 

Plaintiff's  claim  to  the  land  must  rest,  if  at  all,  upon  the  act 
of  Congress  of  March  3,  1887  (24  Stat,  at  L.  556,  chap.  3^6, 
U.  S.  Comp.  Stat  1901,  p.  1595),  entitled  **An  Act  to  Provide 
ior  the  Adjustment  of  Land  Grants  made  by  Congress  to  Aid 
in  the  Construction  of  Railroads,  and  for  the  Forfeiture  of 
Unearned  Lands,  and  for  Other  Purposes," — the  main  pur- 
pose of  which  act  was  to  relieve  bona  fide  purchasers  from  rail- 
way companies  of  forfeited  lands,  by  permitting  such 
purchasers  or  settlers  to  perfect  their  entries  upon  compliance 
with  the  public  land  laws.  By  §  5  of  this  act,  "where  any 
said  company  shall  have  sold  to  citizens  of  the  United  States, 
.  .  .  as  a  part  of  its  grant,  lands  not  conveyed  to  or  for 
the  use  of  such  company,  .  .  .  and  where  the  lands  so 
sold  are  for  any  reason  excepted  from  the  operation  of  the 
grant  to  said  company,  it  shall  be  lawful  for  the  bona  fide 
purchaser  thereof  from  said  company  to  make  payment  to  the 
United  States  for  said  lands,  at  the  ordinary  government 
price  for  like  lands,  and  thereupon  patents  shall  issue  there- 
ior  to  the  said  bona  fide  purchaser,  his  heirs  or  assigns." 
The  section,  however,  contained  provisos  excepting  from  its 
terms  all  lands  which  at  the  date  of  such  sales  from  the  gov- 
ernment were  in  the  bona  fide  occupation  of  adverse  claimants 
under  the  pre-emption  or  homestead  laws,  and  also  of  lands 
settled  upon  subsequent  to  the  ist  day  of  December,  1882,  by 
persons  claiming  to  enter  the  same  under  the  settlement  laws 
of  the  United  States. 

There  are  two  difficulties  connected  with  the  application  of 
this  statute:  (i)  Assuming  that  Nolan  and  Heckenlively  were 
bona  fide  purchasers  in  good  faith  from  the  government, 
which,  indeed,  is  a  part  of  the  finding,  there  is  nothing  to 
indicate  that  they  had  ever  made  payment  to  the  United 
States  for  the  lands,  or  ever  applied  to  do  so ;  nor  does  a 
patent  ever  appear  to  have  been  issued  to  them.  In  short, 
the  plaintiff  relies  upon  the  statute  without  showing  that 
anything  was  done  under  it.  (2)  The  provisions  of  this  sec- 
tion do  not  apply  to  lands  occupied  adversely  under  the  pre- 
emption, homestead,  or  settlement  laws  of  the  United  States, 
and  the  finding  in  this  connection  is  that  in  1883  one  Stowell 
owned,  or  claimed  to  own,  a  certain  water  right  in  the  waters 
of  San  Dimas  creek,  which  flowed  through  a  portion  of  the 
land,  the  character  and  extent  of  which*  water  right  the  court 
did  not  find ;  and   that   in   November  of  that   year   Stowell 
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entered  on  the  land,  laid  and  constructed  across  a  portion  of 
it  a  1 2-inch  pipe  line  for  the  purpose  of  taking  the  water 
across  the  land  to  other  lands,  probably  (or  the  purposes  of 
irrigation;  and  that  in  July,  1887,  the  defendant,  which  had 
by  mesne  conveyances,  succeeded  to  this  water  right  of 
Stowell,  entered  upon  the  land  and  built  and  constructed 
thereon  a  stone,  brick,  and  cement  f orebay,  sand  box,  or  dam, 
and  also  a  14-inch  pipe  line  across  a  portion  of  the  lands.  It 
still  claims  the  right  to  these  improvements,  but  makes  no 
other  claim  of  right,  title,  or  interest  to  the  land  or  any  part 
thereof. 

The  record  does  not  show  exactly  how  Stowell  obtained 
his  rights  to  the  waters  of  this  creek,  although  the  testi- 
mony sent  up  with  the  record  indicates  that  one  Haynes 
settled  upon  the  land  in  question  in  1869,  and  obtained  a  patent 
either  in  August  or  September,  1878;  that  he  used  the  water 
from  the  creek  to  irrigate  the  land;  made  a  dam  and  ditch 
and  ran  it  down  to  the  ranch;  that  he  began  using  the  water 
in  March,  1870.  and  so  used  it  up  to  the  spring  of  1878,  when 
he  obtained  the  patent,  sold  to  Stowell,  and  conveyed  the 
land  by  deed. 

Conceding,  however,  that,  under  the  findings,  we  cannot 
look  back  of  1883,  when  Stowell  entered  the  land  anJ  laid  a 
12-inch  pipe  line  there,  under  a  claim  of  ownership  of  the 
water  right,  we  see  no  reason  why  he  and  his  grantees  are  not 
protected  by  8  9  of  the  act  of  July  26,  1866  (14  Stat,  at  L.  251, 
chap.  262),  which  declares  that,  '^whenever,  by  priority  of 
possession,  rights  to  the  use  of  water  for  mining,  agricultural, 
manufacturing,  or  other  purposes  have  vested  and  accrued, 
and  the  same  are  recognized  and  acknowledged  by  the  local 
customs,  laws,  and  the  decisions  of  courts,  the  possessors  and 
owners  of  such  vested  rights  shall  be  maintained  and  pro- 
tected in  the  same;  and  the  right  of  way  for  the  construction 
of  ditches  and  canals  for  the  purposes  aforesaid  is  hereby 
acknowledged  and  confirmed. '  * 

Bearing  in  mind  that  these  lands  were  from  July  6,  1886, 
the  date  of  the  forfeiture,  public  lands,  subject  to  the  pre-^ 
emption,  homestead,  or  settlement  laws,  and  that  at  the  time 
Stowell  entered  upon  the  land,  and  constructed  a  pipe  line 
thereon  {1883),  which  at  that  time  seems  to  have  been  wholly 
unoccupied,  we  think  the  fact  that  Heckenlively,  under  his 
agreement  of  purchase  of  February  28,  1887,  and  shortly  after 
the  same  was  executed,  entered  upon  the  land  and  began  the 
construction  of  a  ditch  and  tunnel  there,  becomes  immaterial, 
since  there  is  a  finding  that  he  never  settled  upon  the  land, 
cultivated  or  fenced  it,  or  took  possession  of  it,  and  no  find-i 
ing  how  long  he  continued  the  construction  of  the  ditch  or 
tunnel,  or  the  amount  of  work  in  connection  therewith.  For 
aught  that  appears  he  may  have  abandoned  it  immediately. 
There  is  no  evidence  that  the  original  grantees  from  the  rail- 
road company,  or  their  successors  in  interest,  ever  sought  to 
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take  advantage  of  the  act  of  1887,  or  ever  applied  to  purchase 
the  lands,  or  made  payment  to  the  United  States,  or  did  any- 
thing whatever  before  the  beginning  of  this  suit  to  indicate 
that  they  relied  upon  this  statute.  We  agree  with  the  supreme 
court  of  California  that  the  plaintiff  was  not  entitled,  upon  the 
showing  of  a  mere  right  to  purchase,  to  demand  that  its  title 
be  adjudged  good  and  valid,  and  that  the  defendant  had  no 
estate  or  interest  in  the  land,  or  that  it  should  be  enjoined 
from  asserting  any  claim  adverse  to  the  plaintiff,  or  that  it 
should  recover  possession  of  the  land,  with  the  right  of  oust- 
ing the  defendant  from  the  improvements  which  its  prede- 
cessors had  made  thereon. 

An  inceptive  right  under  the  statute  was  an  insufficient 
basis  of  recovery.  A  party  cannot  rest  forever  on  such  a 
right,  but  is  required  by  the  statute,  before  asserting  it 
against  innocent  third  parties,  to  take  some  steps  to  perfect 
it.  The  litigation  seems  to  turn  really  upon  the  respective 
rights  of  the  parties  to  the  waters  of  San  Dimas  creek,  and 
as  defendant's  predecessors  first  appropriated  them,  and  the 
plaintiff  shows  no  superior  title,  it  cannot  prevail  against 
the  ranch  company.  In  view  of  the  uncertain  character  of  the 
finding  that  Heckenlively  did,  shortly  after  his  purchase, 
enter  upon  the  land  and  commence  the  construction  of  a 
ditch  and  tunnel  thereon,  we  are  unable  to  see  how  the  case 
is  affected  by  the  fact  that,  in  July  and  August  of  the  same 
year,  the  defendant  entered  upon  the  land  and  constructed 
their  forebay  or  dam,  and  laid  a  14-inch  pipe  in  addition  to 
the  12-inch  pipe  which  Stowell  had  laid  in  1883.  We  express 
no  opinion  as  to  the  possibility  of  the  plaintiff  maintaining  a 
second  action  upon  its  patent  since  obtained,  or  how  far  this 
case  may,  if  at  all,  operate  as  res  judicata  in  that. 

There  was  no  error  in  the  decree  of  the  Supreme  Court,  and 
it  is  therefore  affirmed. 

MR.  JUSTICE  McKENNA  took  no  part  in  the  disposition 
of  this  case. 

Judge  v,  Elkins  et  al, 

{Supreme  Judicial  Court  of  Massachusetts ,  Norfolk^  April  i^  igoj.) 

[66  N.  E.  Rep.  708.] 

Electric  Railroads— Injuries  to  Pedestrians— Contributory  Negligence — 
Failure  to  Look.* 
Where  plaintiff,  before  leavine  a  pathway  and  groing-  onto  a  bridf^^,  if 
he  had  looked  could  not  have  failed  to  have  seen  that  the  motorman  in 
change  of  an  electric  car  was  about  to  start  the  car  and  run  the  same 
over  the  bridg-e,  and  that  the  car  would  take  up  all  the  room  between 
the  sides  of  the  bridg^e,  but  he  failed  to  look,  and  proceeded  onto  the 
bridcfe,  and  was  struck,  he  was  guilty  of  contributory  negligence. 

*As  to  the  care  required  of  pedestrians  in  using  street  railway,  sec 
Atherton  v,  Tacoma  Ry.  &  Power  Co.  (Wash.).  5  R.  R  K.  668,  28  Am.  & 
Kng.  R.  Cas.,  N.  S.,  668.  See  foot-note  appended  to  Chicago  City  Ry. 
Co.  V.  Tuohy  (111. ),  4  R.  R.  R.  1,  27  Am.  &  Eng,  R.  Cas.,  N.  S.,  1. 
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Report  from  Superior  Court,  Norfolk  County;  Edgar  J. 
Sherman,  Judge. 

Action  by  one  Judge  against  one  Elkins  and  others  for 
injuries  alleged  to  have  been  caused  by  a  defective  warning 
bell  on  an  electric  car.  Plaintiff  wns  struck  by  the  car  while 
walking  in  a  part  of  the  plant  of  the  New  England  Gas  & 
Coke  Company.  A  verdict  was  ordered  in  favor  of  defend- 
ants, and  the  case  was  reported  to  the  Supreme  Court,  Judg- 
ment for  defendants. 

Hayes  &  Williams,  for  plaintiff. 

John  &  James  A.  Lowell,  for  defendants. 

LATHROP,  J.  We  are  of  opinion  in  this  case  that  on  the 
evidence  the  plaintiff  was  not  in  the  exercise  of  due  care  when 
he  was  struck  by  the  electric  car  of  the  defendants.  Before  go- 
ing from  the  pathway  to  the  bridge  he  could  see  the  car  stand- 
ing there,  and,  if  he  had  looked,  he  could  not  have  failed  to  see 
the  motorman  getting  ready  to  start.  He  did  not  look,  but 
proceeded  on  his  way,,  having  about  eight  yards  to  go.  He 
knew  that  the  car  took  up  all  the  room  between  the  sides  of 
the  bridge,  and  that  if  it  started  and  overtook  him  he  could  do 
nothing  to  avoid  it,  unless  he  got  under  the  car,  which  ran  on 
overhead  rails.  It  was  dangerous  to  do  so,  for  he  might  be 
struck  by  one  of  the  hoppers,  which  came  nearly  to  the  sur- 
face of  the  gromd.  The  car  started  soon  after  the  plaintiff 
did,  and  came  in  contact  with  him.  It  could  not  have  been 
going  rapidly,  for  its  rate  of  full  speed  was  only  three  and  a 
half  miles  an  hour.  The  plaintiff  testified  that  he  did  not  see 
the  car  after  he  had  started.  He  had  worked  near  the 
place  of  the  accident  five  or  six  months,  and  was  entirely 
familiar  with  the  place  and  the  working  of  the  car.  While 
he  had  some  reason  to  suppose  that  the  car  would  not  start 
so  soon  as  it  did,  yet,  if  he  had  looked  when  he  came  from 
the  pathway  on  to  the  course  of  the  car,  he  could  not  have 
failed  to  see  that  the  motorman  was  about  to  start.  His  not 
looking  shows  that  he  did  not  exercise  due  care,  and  the 
verdict  ordered  for  the  defendants  was  right.  Young  v.  N. 
Y.,  N.  H.  &  H.  R.  R.,  171  Mass.  33,  qo  N.  E.  455,  41  L.  R. 
A.  193;  Martyn  v.  N.  Y.  &  Boston  Despatch  Express  Co., 
176  Mass.  401,  57  N.  E.  671;  Mathes  v.  Lowell,  Lawrence  & 
Haverhill  St.  Ry.,  177  Mass.  416,  59  N.  E.  77 \  Tirrell  v.  N. 
Y.,  N.  H.  &  H.  R.  R.,  180  Mass.  490,  62  N.  E.  745. 

Judgment  for  the  defendants. 


Baker  ei  aL  v.  Boston  Elevated  Ry.  Co. 

(Supreme  Judicial  Court  of  M^assachusetts^  Suffolk,  April  /,   igoj,) 

[66  N.  E.  Rep.  711.] 

Eminent  Domtin— Elevated   Railroads— Abutting  Property— Dam iget. 

St.  1894,  p.  764,  c.  548,  ^8,  provides  that  the  location  of  a  railway  in 

any  public  way  shall  be  deemed  an  additional  servitude,  and  entitle 
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persons  havingf  an  estate  in  such  way,  or  any  abutting*  premises,  an<) 
who  are  damaged  by  reason  thereof,  to  recover  compensation  in  the 
manner  provided  ;  and  section  9  declares  that  in  such  a  proceeding  the- 
lindings  shall  be  on  the  following  question  :  **Has  the  petitioner's, 
estate  been  damaged  more  than  it  has  been  benefited  by  reason  of  the 
location  or  operation  of  such  railway  ;  and,  if  so,  how  much  ?"  Held,  that 
the  word  *'damage,"  as  so  used,  sh6uld  be  construed  to  mean  special,, 
and  not  general,  damage. 

Same— Same — Same — Same— Private  Nuisance.* 

Where  it  was  found  that  noise  incident  to  the  operation  of  an 
elevated  street  railway  was  such  as  to  constitute  a  private  nuisance,  if 
it  were  not  authorized,  such  noise  constituted  special  and  peculiar 
damage  to  abutting  property,  for  which  the  owner  was  entitled  to  com- 
pensation, as  authorized  by  St.  1894,  pp.  764,  765,  c.  548,  §§  8,  9. 

Same — Same — Same— Noise — Concurring  Causes.  * 

Where,  in  an  action  for  the  assessment  of  damages  to  abutting  prop- 
erty by  an  elevated  street  railway,  there  were  other  causes  of  damage 
connected  with  the  operation  of  the  railway,  which,  concurrently  with 
noise,  produced  the  damage,  it  was  not  necessary,  in  assessing  the 
damages,  to  separate  the  effect  produced  by  the  noise  alone  from  the 
effect  of  other  concurring  causes. 

Same— Same— Same — Effect  of  Ownership  of  Fee. 

Where,  in  a  proceeding  to  assess  damages  arising  from  the  mainte- 
nance of  an  elevated  street  railroad,  plaintiff  owned  the  fee  ic  a  part  of 
the  street  on  which  part  of  the  structure  was  erected,  the  fact  that  plain- 
tiff's deed  to  his  abutting  property  limited  his  occupation  and  use  to  a 
strip  10  feet  in  width  along  the  line  of  the  street  did  not  limit  plaintiff 
to  a  recovery  for  noise  from  the  operation  of  the  railroad  to  the  differ- 
ence between  the  depreciation  in  value  of  his  property  which  would  be 
caused  by  the  noise  if  it  existed  just  beyond  its  confines  and  the  depre- 
ciation caused  by  the  noise  in  its  present  location. 

Report  from  Superior  Court,  Suffolk  County;  Mason, 
Judge. 

Petition  by  one  Baker  and  others  against  the  Boston 
Elevated  Railway  Company  for  the  assessment  of  damages  to 
adjoining  land  by  reason  of  the  construction  of  defendant's 
road.  On  report  from  superior  court.  Judgment  for  peti- 
tioners. 

Frank  N.  Nay,  Wilfred  Bolster,  and  Leon  M.  Abbott,  for 
petitioner  Baker. 

H.  E.  Bolles,  Chas.  H.  Tyler,  Owen  D.  Young,  and  O.  O. 
Partridge,  for  petitioners  Wells  and  others. 

Hayes  &  Williams,  for  petitioner  F.  Peabody,  Jr. 

H.  M.  Knowlton  and  Geo.  C.  Travis,  for  respondent. 

KNOWLTON,  C.  J.  This  is  a  petition,  under  St.  1894, 
p.  764,  c.  548,  to  recover  damages  to  the  petitioners'  prop- 
erty caused  by  the  location,  construction,  maintenance,  and 
operation  of  an  elevated  railway  through  Harrison  avenue — a 
street  in  Boston — in  front  of  the  petitioners'  premises.  The 
questions  in  the  case  relate  to  noise  as  an  element  of  damage- 
in  such  cases.     The  chief  justice'  of  the  superior  court,  who 

*As  to  whether  smoke,  noise,  and  vibration  are  elements  of  injury  to- 
property,  caused  by  operation  of  railroad,  for  which  damages  are  recov- 
erable, see  monograph  appended  to  Jenkins  v,  Pennsylvania  R.  COw 
(N.  J.),  2R.  R.  R.  210,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  210. 
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heard  the  case  without  a  jury,  **found  that  the  noise 
occasioned  by  the  operation  of  the  respondent's  elevated  rail- 
way was  such,  in  general  character  and  extent,  as,  but  for  the 
statutory  authority,  would  constitute  a  private  nuisance,  of  a 
grave  character,  to  the  petitioners*  estate,'*  and  decided  that 
the  petitioners  were  entitled  to  recover  the  sum  of  $2,000,  in 
all,  as  damages,  one-half  of  which  is  for  the  damage  from 
noise.  The  petitioner  Baker  owned  the  fee  of  the  land  to 
the  center  of  the  street,  subject  to  the  rights  of  the  public, 
but  there  were  restrictions  in  his  deed  which  limited  his 
occupation  and  use  of  a  strip  10  feet  in  width  along  the  line  of 
the  street.  The  width  of  the  street  in  front  of  the  estate,  in- 
cluding the  sidewalks,  is  50  feet,  and  the  width  between  the 
curbstones  is  about  31  feet.  The  respondent's  structure,  the 
width  of  which  is  20  feet,  is  substantially  in  the  middle  of 
the  street,  and  the  west  track,  which  is  5  feet  in  width  from  rail 
to  rail,  is  wholly  in  that  part  of  the  street  the  fee  of  which  is 
owned  by  the  petitioner.  The  land  is  occupied  by  a  brick 
building,  4  stories  in  height,  used  as  a  tenement  or  lodging 
house.  At  the  conclusion  of  the  evidence  the  respondent 
asked  the  court  to  rule  as  follows:  **(i)  As  regards  damages 
caused  by  the  noise,  the  plaintiff  is  entitled  to  only  the 
difference  between  the  depreciation  in  value  of  his  property 
which  would  be  caused  by  the  noise  if  it  existed  just  beyond 
its  confines,  and  the  depreciation  which  is  caused  by  the 
noise  in  its  present  location.  (2)  In  estimating  the  damage 
caused  by  noise,  the  rule  of  law  is  as  follows :  First,  esti- 
mate the  depreciation  in  value  of  the  plaintiff's  property 
which  would  be  caused  by  the  noise  if  it  existed  just  beyond 
the  property  confines;  second,  estimate  the  depreciation 
which  is  caused  by  the  noise  in  its  present  location.  The 
plaintiff  is  entitled  to  the  difference  between  the  two,  but 
no  more.  (3)  As  regards  the  damage  caused  by  the  noise,  it 
may  be  allowed  for  only  in  so  far  as  increased  proximity  due 
to  the  taking  is  the  source  of  the  trouble.  The  difference  be- 
tween the  annoyance  just  outside  the  petitioner's  parcel  and 
the  same  in  its  actual  location  is  the  measure  of  damages." 
The  court  declined  to  give  these  rulings,  and,  after  finding 
the  facts  and  assessing  the  damages,  reported  the  case  to  this 
court,  at  the  request  of  the  parties,  under  a  stipulation  that 
such  judgment  shall  be  entered  upon  the  facts  found  as  the 
law  requires.  The  judge  also  found  that,  if  damage  for  noise 
were  to  be  assessed  under  the  rules  stated  in  the  respondent's 
requests,  the  amount  to  be  awarded  would  be  only  $100. 

It  would  seem  as  if  the  trial  proceeded  upon  an  assumption 
by  both  parties  that  the  petitioner  was  entitled  to  recover  for 
noise,  and  that  the  only  question  was  how  much.  But  under 
the  terms  of  the  report  the  broader  question,  whether  noise 
can  be  considered  at  all  as  an  element  of  damage,  has  been 
much  discussed  in  this  court.  We  think  it  pretty  plain,  for 
reasons  which  we  shall  state  hereafter,  that  the  rulings  re- 

6  R  R  R-S3 


834         Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

Baker  v,  Boston  Elevated  Ry.  Co 

• 

quested  were  rightly  refused,  and  we  shall  first  consider  the 
broader  general  question  above  referred  to.  The  answer  to 
this  depends  upon  the  meaning  of  the  statute  under  which  the 
petition  is  brought,  material  parts  of  which  are  as  follows: 
**The  location,  construction,  maintenance  and  operation  of 
said  lines  of  railway  in  any  public  or  private  way,  shall  be 
deemed  an  additional  servitude,  and  entitle  lessees,  mort- 
gagees, and  other  parties  having  an  estate  in  such  way,  or  in 
premises  which  abut  thereon,  and  who  are  damaged  by  rea- 
son of  the  location,  construction,  maintenance  and  operation 
of  said  lines  of  railway,  to  recover  reasonable  compensation 
in  the  manner  herein  provided. "  St.  1894,  p.  764,  c.  548,  §  8. 
** Findings  shall  be  on  the  following  questions,  to  wit: 
First,  has  the  petitioner's  estate  been  damaged  more  than  it 
has  been  benefited  or  improved  in  value  by  reason  of  the 
location,  construction,  maintenance  or  operation  of  such  rail- 
way? Second,  if  so,  how  much?  If  the  answer  to  the  first 
question  shall  be  no,  a  verdict  shall  be  rendered  for  the  cor- 
poration ;  otherwise  a  verdict  shall  be  rendered  for  the  peti- 
tioner for  the  amount  found  in  answer  to  the  second  question, 
including  interest  from  the  day  of  the  filing  of  the  petition." 

St.  1894,  p.  765.  c.  548.  §  9.         . 

This  statute  deals  with  conditions  materially  different  from 
those  contemplated  by  any  previous  statute  under  which  action 
has  been  taken  in  this  commonwealth,  and,  of  course,  it  must 
be  interpreted  in  reference  to  these  conditions.  At  the  same 
time,  it  belongs  to  a  department  of  legislation,  which  includes 
many  previous  enactments,  and  which  concerns  a  large  part 
of  the  fixed  property  in  the  commonwealth.  In  the  absence 
of  plain  indications  to  the  contrary,  a  legislative  intention  to 
make  it  harmonious  with  existing  legislation  of  the  same  class 
may  be  presumed. 

The  statement  of  the  questions  on  which  the  findings  are 
to  be  made  in  a  statute  of  this  kind  is  a  new  departure  in  this 
commonwealth,  and  the  broad  statement  of  the  benefit  or 
improvement  in  value  which  is  to  be  set  off  against  the  dam- 
age suggests  the  possibility  of  an  intention  that  everything 
should  be  considered,  causing  an  increase  of  value,  on  one 
side,  or  a  diminution  in  value,  on  the  other,  and  that  a  balance 
should  be  struck,  showing  the  resulting  effect  upon  the  value 
of  the  property,  and,  if  the  diminution  from  all  causes  is 
greater  than  the  increase,  damages  should  be  awarded  accord- 
ingly. Such  a  rule  would  enable  a  landowner  on  the  street 
to  recover  as  damages  possible  elements  of  diminution  in  value 
which  might  be  common  to  the  property  throughout  a  large 
neighborhood,  from  causes  which  might  affect  all  persons  in 
the  neighborhood,  whether  permanently  or  temporarily  there ; 
and,  on  the  other  hand,  it  would  compel  the  landowner  ta 
set  off  against  his  damages  elements  of  enhancement  of  value 
which  might  be  common  to  property  owners  throughout  a 
large  territory,  or  even  to  all  in  the  city.     It  would  be   unjust 
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to  him  that  he  should  be  compelled  to  set  oil  such  benefits 
against  his  claim  for  damages,  when  others,  who  have  no 
claim  for  damages,  receive  them  without  charge;  and  it 
would  be  unjust  to  the  taxpayers,  or  to  the  private  corpora- 
tion which  represents  the  public,  if  he  should  be  allowed  dam- 
ages for  diminution  in  value  from  causes  affecting  a  large  part 
of  the  public,  who  must  endure  these  effects  without  com- 
pensation. For  this  reason  the  word  "damage,**  in  statutes 
of  this  kind,  is  held  to  include  only  damage  that  is  direct  and 
proximate,  as  distinguished  from  that  which  is  remote 
and  consequential,  and  to  include  only  that  which  is  special  and 
peculiar  to  the  petitioner  and  to  those  similarly  situated,  as 
distinguished  from  that  which  is  common,  affecting  generally 
persons  and  property  in  the  vicinity.  The  fact  that  all  pre- 
cedents would  require  us  to  allow  only  damage  of  this  kind, 
under  section  1 1  of  this  chapter,  and  the  improbability  that 
two  different  rules  for  assessing  damage  of  this  kind  would  be 
established  by  the  same  statute,  lead  us  to  interpret  the  word 
"damage**  in  the  statutory  question  as  meaning  special  and 
peculiar,  and  not  general,  damage. 

But  it  is  to  be  noticed,  in  passing,  that  the  benefits  to  be 
set  off  under  this  section  may  include  more  than  can  be  in- 
cluded in  assessing  damages  for  the  taking  of  land  for  high- 
ways or  railroads.  Increase  in  value  in  such  cases  may  be  of 
three  kinds:  First,  that  relating  to  the  particular  estate,  such 
as  the  size  or  shape  in  which  it  is  left,  or  its  frontage  upon  a 
desirable  street.  This  is  always  to  be  set  off  against  the 
damages  in  making  an  award,  unless  there  is  to  be  a  subse- 
quent assessment  of  benefits.  Secondly,  benefits  which  are 
not  limited  to  estates,  a  part  of  which  are  taken,  but  which 
extend  to  other  estates  in  the  vicinity,  materially  increasing 
their  value  by  reason  of  their  proximity  to  a  great  public  im- 
provement, and  which  are  benefits  beyond  those  shared  by 
the  public  and  by  property  owners  generally.  These  are  sub- 
ject to  assessment  under  most  statutes  which  provide  for  an 
assessment  of  benefits.  Then  there  is  an  increase  of  value 
from  causes  which  affect  the  whole  community,  which  possi- 
bly raise  the  market  value  of  all  the  real  estate  in  a  city  or 
town,  or  in  a  large  part  of  a  city  or  town,  but  which  have  no 
such  relation  to  the  particular  territory  as  specially  and 
peculiarly  to  affect  property  there,  or  properly  to  constitute 
a  reason  for  special  taxation.  The  statute  before  us  calls  for 
a  set-off  of  such  improvement  in  value  as  would  be  a  subject 
for  the  assessment  of  benefits  under  ordinary  statutes  calling 
for  such  an  assessment,  as  distinguished  from  the  improve- 
ment from  a  more  restricted  line  of  causes,  which  alone  could 
be  considered  on  the  question  of  set-off  in  estimating  damages 
for  the  taking  of  land  for  a  highway  or  railroad,  apart  from 
betterment  laws,  and  as  distinguished,  on  the  other  hand, 
from  the  general  increase  in  value  of  property  in  the  city 
which  is  not  subject  to  set-off  or  assessment  under  any  statute. 
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In  determining  the  meaning  of  the  statute  before  us,  we 
look  at  its  provisions.  It  declares  that  the  use  of  a  street  for 
an  electric  railway  shall  be  deemed  an  additional  ser\'itude 
upon  the  land.  It  expressly  provides  for  abutters  who  do  not 
own  land  in  the  street,  as  well  as  for  persons  who  own  the 
fee  of  the  street ;  and,  in  express  terms,  it  gives  damages  for 
detriment  caused  by  the  operation  of  the  railway,  as  well  as 
for  that  caused  by  its  construction.  By  its  express  provisions 
it  precludes  the  possibility  of  doubt  upon  any  of  these  subjects. 
It  is  obvious  to  every  one  that  noise  from  the  almost  con- 
stant running  of  the  cars  is  a  large  element  of  damage  to 
owners  of  houses  along  the  street.  If,  therefore,  detriment 
from  noise  can  be  a  special  and  peculiar  damage,  as  distin- 
guished from  a  general  damage,  to  the  property,  it  seems 
pretty  plain  that  this  kind  of  damage  is  to  be  a  matter  to  be 
compensated  under  this  statute. 

In  dealing  with  the  question  which  it  presented,  we  have  a 
helpful  analogy  in  the  rules  of  common  law.  Noise  is  nec- 
essarily incident  to  the  transaction  of  many  kinds  of  business, 
and  so  long  as  it  is  not  excessive  it  is  not  unlawful.  But 
when  it  is  so  great  as  to  become  a  nuisance  to  property  in  the 
vicinity  it  is  actionable.  It  is  judged  by  its  effect,  and  not 
merely  by  its  cause.  In  England  the  difference  in  effect  be- 
tween damage  which,  as  between  private  persons,  would  give 
a  right  of  action  for  a  nuisance,  and  that  which  is  permissible 
in  the  use  of  land,  is  often  treated  as  an  important  considera- 
tion, if  not  an  absolute  test,  in  deciding  what  shall  be  paid 
for  by  a  corporation  acting  under  public  authority.  Brand  v. 
Hammersmith  &  City  Railway  Company,  L.  R.  2  Q.  B.  223 ; 
4  L.  R.  Eng.  &  Ir.  App.  171 ;  Ricket  v.  Directors  of  the 
Metropolitan  Railway  Company,  2  H.  L.  Eng.  &  Ir.  App. 
175.  Disturbance  which  constitutes  a  private  nuisance  may 
be  treated  as  causing  damage  different  in  kind,  and  not  merely 
in  degree,  from  that  caused  by  disturbance  which  falls  short 
of  being  a  nuisance.  Damage  from  noise  which  is  unlawful 
by  reason  of  its  excess  may  well  be  considered  unlike  the 
detriment  which  is  so  slight  as  to  be  legally  permissible  in  the 
ordinary  use  of  property. 

In  the  case  at  bar  it  is  found  that,  but  for  the  statutory 
authority,  the  noise  **  would  constitute  a  private  nuisance  of 
a  grave  character  to  the  petitioner's  estate."  At  common 
law,  in  such  a  case,  the  rights  of  the  owner  of  the  property 
afiected,  and  his  relations  to  the  cause  of  the  disturbance,  are 
treated  as  very  different  from  those  of  the  general  public  who 
are  also  affected  by  it,  and  he  is  entitled  to  compensation  in 
damages.  Wesson  v.  Washburn  Iron  Company,  13  Allen, 
95,  90  Am.  Dec.  181.  We  are  of  opinion  that  noise,  such  as 
would  constitute  a  private  nuisance  to  abutting  property  if  it 
were  not  authorized,  should  be  treated  as  causing  special  and 
peculiar  damages,  under  this  statute,  which  entitled  the 
landowner  to  compensation. 
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There  are  decisions  in  other  states  which  tend  to  confirm 
us  in  our  view,  but,  in  the  main,  we  rest  upon  the  language  of 
the  statute,  taken  in  connection  with  the  conditions  to  which 
it  applies,  and  the  character  of  our  previous  legislation,  as 
construed  by  this  court.  Jt  would  be  contrary  to  a  long  line 
of  authorities  to  hold  that,  under  a  statute  like  this,  the 
Legislature  intended  to  authorize  the  creation  of  a  private 
nuisance,  of  a  grave  character,  without  providing  compensa- 
tion for  the  damage  to  abutting  owners.  The  decisions  in  the 
state  of  New  York  were  made  under  laws  so  different  from 
ours,  both  in  reference  to  the  rights  of  property  in  and  along 
streets  in  the  city  of  New  York,  and  the  statutes  relating  to 
elevated  railways,  that  they  furnish  us  little  aid.  In  re  New 
York  Elevated  Railway  Co.,  70 N.  Y.  327;  Kane  v.  New  York 
Elevated  Ry.  Co.,  125  N.  Y.  164,  26  N.  E.  278;  Story  v.  New 
York  Elevated  Ry.  Co.,  90  N.  Y.  122,  43  Am.  Rep.  146; 
American  Bank  Note  Co.  v.  New  York  Elevated  Ry.  Co.,  129 
N.  Y.  252,  29  N.  E.  302.  A  similar  statement  might  be  made 
in  reference  to  other  cases.  Beseman  v.  Pennsylvania  R. 
Co.,  50  N.  J  Law,  235,  13  Atl.  164;  Id.,  52  N.  J.  Law,  221,  20 
Atl.  169;  Cleveland  &  Pittsburg  R.  Co.  v.  Speer,  56  Pa.  325, 
94  Am.  Dec.  84;  CaYroU  v.  Wisconsin  Central  R.  Co.,  40 
Minn.  168,  41  N.  W.  661;  Scott  v.  St.  Paul  &  Chicago  R.  Co., 
21  Minn.  322;  Hanlin  v.  Chicago  &  Northwestern  R.  Co.,  6 
Wis.  515,  21  N.  W.  623. 

The  statute  before  us  gives  abutters  on  streets  who  have  no 
property  in  the  street  the  same  right  to  receive  compensation 
as  abutters  who  are  owners  of  the  fee  in  the  street.  This  fact 
in  itself  makes  it  impossible  to  apply  the  rule  as  to  damages 
stated  in  the  requests  for  rulings.  These  requests  are  founded 
on  the  opinions  in  Presbrey  v.  Old  Colony  &  N.  R.  Co.,  103 
Mass.  I,  and  Walker  v.  Old  Colony  &  N.  R.  Co.,  103  Mass. 
ID,  4  Am.  Rep.  509.  The  difficulty  of  applying  this  rule  in 
proceedings  under  the  Public  Statutes  was  brought  to  the 
attention  of  the  court,  and  somewhat  considered,  in  Rand  v. 
Boston,  164  Mass.  354,  41  N.  E.  484.  Under  the  present  stat- 
ute the  difficulty  is  insurmountable.  When  the  abutters  on 
the  line  of  the  street  are  given  damages  from  the  same 
enumerated  causes  as  the  owners  of  the  fee,  it  cannot  be  that 
the  damage  to  an  abutter  from  noise  is  to  be  estimated  in  one 
way  if  he  happens  to  own  the  fee  of  the  street,  and  in  a 
different  way  if  he  owns  only  to  the  line  of  it.  In  the  case  of 
a  mere  abutter  there  is  no  opportunity  to  subtract  the  dam- 
age which  would  result  from  noise  if  the  railway  were  just  out- 
side of  his  property  from  the  damage  from  noise  by  reason  of 
its  coming  upon  his  property,  for  it  does  not  come  upon  it  at 
all.  But  if  there  were  no  special  provision  for  abutters,  and 
the  rule  were  to  be  considered  in  reference  to  the  owners  of 
the  fee  alone,  its  application  would  work  great  injustice. 

It  seems  that  at  the  trial  no  question  was  raised  in  regard 
to  any  cause  of  damage  except   noise.     Accordingly  the  dis- 
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cussion  in  this  court  has  been  confined  to  this  subject;  but  it 
appears  from  the  report  that  there  are  other  causes  of  dam- 
age connected  with  the  maintenance  and  operation  of  the 
railway,  which  act  concurrently  with  noise  to  produce  the 
harmful  result.  Whenever  the  effect  of  noise,  acting  with 
such  causes,  is  to  produce  a  result  like  that  from  a  private 
nuisance,  the  damages  are  special  and  peculiar,  for  which  the 
abutter  has  a  remedy  under  a  statute.  It  is  not  necessary,  in 
assessing  damages,  to  separate  the  effect  produced  by  noise 
alone  from  the  effect  of  other  concurring  causes. 

In  reference  to  the  amount  to  be  recovered,  the  principle 
on  which  the  statute  is  founded  seems  analogous  to  the  com- 
mon law  in  regard  to  noise  as  a  disturbance  to  neighboring 
landowners.  In  actions  at  law,  so  long  as  the  noise  is  not  so 
excessive  as  to  constitute  a  private  nuisance  to  the  neighbor- 
ing property,  it  is  treated  as  permissible,  and  there  is  no  lia- 
bility for  the  effect  of  it.  But  when  it  increases  so  as  to 
become  a  private  nuisance,  its  effect  is  treated  as  of  a  different 
character;  and  the  party  injured  by  it  may  recover  all  the 
damage  caused  by  the  nuisance,  without  attempting  to 
determine  how  much  of  the  effect  is  produced  by  that  part  of 
the  noise  which  might  have  been  innocently  made,  and  how 
much  by  that  part  which  is  in  excess  of  that  which  is  allow- 
able. So,. under  this  statute,  whose  language  in  regard  to 
compensation  is  very  broad,  if  the  effect  is  such  as  would  con- 
stitute a  private  nuisance  in  the  absence  of  authority  from  the 
statute,  it  is  treated  as  of  a  different  character  from  the  effect 
which  would  be  permissible  without  statutory  authority,  and 
it  is  considered  special  and  peculiar  damage,  for  which  the 
statute  gives  compensation,  treating  it  as  a  unit,  without  seek- 
ing to  determine  how  much  of  this  effect  is  due  to  that  part 
of  the  noise  which  alone  would  not  create  a  liability,  and  how 
much  to  the  excess  which,  in  connection  with  the  other,  makes 
the  condition  like  that  from  a  private  nuisance. 

We  are  of  opinion  that  there  was  no  error  in  the  proceed- 
ings at  the  trial.  The  entire  court  agree  in  the  result  reached, 
and  a  majority  agree  in  the  mode  of  reaching  it.  A  minority 
of  the  court  think  that  the  finding  that  the  noise  would  con- 
stitute an  actionable  nuisance  if  not  authorized  by  the  statute 
is  immaterial.     Judgment  on  the  findings. 


WiTHERINGTON  V,  LyNN  &  B.   R.  Co. 
(Supreme  Judicial  Court  of  Massachusetts^  Suffolk^  Feb,  ^5,  igoj.) 

[66  N.  B.  Rep.  206.] 

Carriers — Injuries  to  Passengers  -Gross  Negligence — Evidence.* 
Plaintiff's  intestate  boarded  an  open  street  car,  and  took  a  seat  at  the 

*As  to  carriers'  duties  during  transportation,  see  monograph  appended 
to  Chicago  City  Ry.  Co.  v.  Morse  (111.),  4  R.  R.  R  215,  27  Am.  &  En  jr. 
R.  Cas.,  N.  8.,  215. 
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extreme  left  end.  There  were  other  unoccupied  seats  in  the  car.  The 
conductor  approached  deceased  for  his  fare,  when  he  arose,  put  his  hand 
in  his  trousers  pocket,  and,  while  dotn^r  so,  leaned  to  the  left  and  back- 
wards, and  fell  from  the  car,  receivinfif  a  fatal  injury.  The  car  was 
running^  at  a  speed  of  about  16  miles  per  hour,  but  there  was  no  evidence 
of  any  jolt  or  jar:  heldy  that  the  speed  at  which  the  car  was  running-, 
and  the  failure  of  the  conductor  to  tell  deceased  to  sit  down,  or  to  warn 
him  of  the  danger  of  standing  so  near  the  edge  of  the  car,  was  not  such 
gross  negligence  as  would  entitle  plaintiff  to  recover  for  decedent*a 
death. 

Exceptions  from  superior  court,  Suffolk  county ;  Edward 
P.  Pierce,  Judge. 

Action  by  Adelaide  S.  Witherington,  as  administratrix  of 
John  Witherington,  deceased,  against  the  Lynn  &  Boston 
Railroad  Company.  From  a  judgment  in  favor  of  defendant, 
plaintiff  brings  exceptions.     Overruled. 

John  E.  Hannigan,  for  plaintiff. 

H.  F.  Hurlburt  and  Damon  E.  Hall,  for  defendant. 

HAMMOND,  J.  At  the  close  of  the  evidence  the  plaintiff 
conceded  that  the  action  could  not  be  maintained  unless 
there  was  a  gross  negligence  on  the  part  of  the  motorman  or 
conductor.  As  to  this,  it  appeared  that  the  car  was  a  long, 
open,  double-truck  car,  having  a  partition  at  each  end.  Of  the 
two  rear  seats  as  the  car  was  going,  one  faced  the  rear  dasher ; 
and  the  other,  being  upon  the  other  side  of  the  partition, 
faced  to  the  front.  The  extreme  left  end  of  this  seat  was 
occupied  by  the  plaintiff's  intestate,  and  the  only  other  per- 
son upon  the  seat  was  a  woman,  who  sat  at  the  opposite  end 
of  it.  There  were  a  number  of  unoccupied  seats  in  the  car, 
and  there  was  no  evidence  that  any  passenger  was  standing. 
There  was  no  trouble  with  the  car  or  the  track.  The  plan 
used  at  the  trial  and  at  the  argument  before  us  shows  that  at  or 
near  the  place  of  the  accident  there  was  a  decline  in  the  road 
of  about  2  feet  in  lOO,  and  a  long,  easy  curve  in  the  street  and 
the  track.  The  evidence  as  to  the  rate  of  speed  at  which  the 
car  was  going  was  not  very  satisfactory,  but  it  tended  to  show 
that  the  car  might  have  been  going  at  the  rate  of  i6  miles  an 
hour.  There  was  no  evidence  of  any  jolt  or  jar,  and  two  of  the 
the  witnesses  called  by  the  plaintiff  testified  that  at  the  time 
of  the  accident  the  car  was  running  smoothly.  There  is  no 
evidence  that  there  was  any  other  vehicle  upon  the  road,  and 
it  is  not  argued  by  the  plaintiff  that  there  was  any  danger  of 
collision.  The  accident  occurred  at  about  8  o'clock  p.  m., 
August  8,  1899,  and  **it  was  getting  towards  dark."  The  evi- 
dence tended  to  show  that  while  the  car  was  thus  moving, 
under  these  circumstances,  the  conductor  asked  the  plaintiff's 
intestate  for  the  fare,  and  that  thereupon  the  latter  rose,  and, 
standing  near  the  edge  of  the  side  of  the  car,  put  his  hand  in 
his  right-hand  trousers  pocket,  as  if  to  get  the  money,  and 
while  doing  this  he  leaned  a  little  **to  the  left  and  back- 
wards," and  his  body  left  the  car,  striking  the  ground  with 
such  force  as  to  cause  fatal  injury. 
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The  plaintiff  contends  that  the -gross  negligence  consisted 
in  allowing  the  car  to  go  at  an  unusual  and  dangerous  rate  of 
speed,  or  in  not  warning  the  deceased  of  the  danger.  We  are 
of  opinion  that  the  evidence  was  not  sufiicient  to  warrant  a 
finding  of  gross  negligence  in  either  respect,  and  that  a 
verdict  for  the  defendant  was  properly  ordered.  This  is  not 
a  case  where  the  speed  was  so  great  as  to  result  in  any 
unusual  motion  or  jar  of  the  car.  The  track,  although  slightly 
curved,  was  very  nearly  straight,  and  the  car  was  running 
smoothly.  It  cannot  be  said  that,  if  there  was  any  negligence 
on  the  part  of  the  motorman,  it  was  such  as  would  come 
under  any  reasonable  definition  of  **gross  negligence.**  Gal- 
braith  v.  West  End  Street  Railway,  165  Mass.  572,  43  N.  E. 
501.  And  the  same  may  be  said  of  the  failure  of  the  con- 
ductor to  tell  the  man  to  sit  down,  or  to  warn  him  of  the  dan- 
ger of  standing  so  near  to  the  edge  of  a  moving  car.  So  far 
as  respects  the  obvious  danger  to  one  standing  in  that  posi- 
tion, the  conductor  may  reasonably  have  supposed  that  the 
deceased  needed  no  warning,  but  would  look  out  for  himself 
during  the  brief  time  required  to  get  from  his  pocket  the 
money  for  the  fare. 

Exceptions  overruled.     

Florida  Cent.  &  P.  R.  Co.  v.  Sullivan. 

{Circuit  Court  0/  Appeals,  Fifth  Circuit,  March  3,  r^oj,) 

[120  Fed.  Rep.  799.] 

Death  by  Wrongful  Act—Foreign  Administrator — Right  to  Sue. 

Uader  Rev.  St.  Fla.  g§  2342,  2343,  authorizing^  actioaa  for.death  by 
wrong'ful  act,  and  providing'  that  such  an  action  may  be  broug^ht  by  the 
widow,  surviving  husband,  minor  child,  person  dependent  for  support, 
or  executor  or  administrator,  an  administratrix  appointed  in  Alabama 
of  a  deceased  resident  of  that  state  may  sue  in  Florida  for  neglig'ence 
causing  the  death  of  her  intestate,  though  the  statutes  of  the  two  states 
relative  to  the  distribution  of  damages  in  such  cases  are  dissimilar,  the 
Florida  statute  governing:  distribution  in  Alabama. 

Same— Railroads— Passenger — Contributory  Negligence. 

In  an  action  against  a  railroad  company  for  the  death  of  a  passenger, 
caused  by  the  engine  striking  cattle  on  the  track  and  being  forced 
through  the  car  in  which  deceased  was  riding,  which  car  was  the  one 
provided  exclusively  for  colored  passengers,  though  deceased,  a  white 
person,  remained  in  this  car  in  violation  of  the  rules  of  the  company 
and  the  directions  of  the  conductor,  held,  that  deceased  was  not,  as  a 
matter  of  law,  pruilty  of  contributory  negligence  in  riding  in  the  car 
reserved  for  colored  passengers. 

Same — Recovery  by  Administrator. 

Under  Rev.  St.  Fia.  §^  2342,  2343,  authorizing  suits  for  wrongful  death 
by  administrator,  and  providing  that  in  every  such  action  the  jury 
shall  give  such  damages  as  the  parties  entitled  to  sue  may  have  sus- 
tained, in  an  action  by  an  administrator  the  jury  should  determine  from 
the  testimony  as  to  the  age,  character,  and  health  of  deceased,  and  the 
natural  expectancy  of  life,  and  estimate  the  amount  of  the  net  earnings 
and  accumulations  he  would  reasonably  have  acquired  during  such 
expectancy,  and  find  the  cash  value  of  such  amount  at  the  time  of  the 
trial,  and  find  their  verdict  for  such  sum. 

Pardee,  Circuit  Judge,  dissenting. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Florida. 

This  was  an  action  by  Helen  A.  Sullivan,  as  the  adminis- 
tratrix of  the  estate  of  John  T.  Sullivan,  deceased,  against  the 
Florida  Central  &  Peninsular  Railroad  Company.  The  plain- 
tiff was  a  citizen  of  Dallas  county,  Ala.,  of  which  state  and 
county  John  T.  Sullivan,  deceased,  was  a  citizen  up  to  the 
time  of  his  death.  The  action  was  brought  in  the  United 
States  Circuit  Court  for  the  Southern  District  of  Florida. 
The  plaintiff  in  her  pleading  showed  that  the  deceased,  on 
the  14th  day  of  December,  1898,  was  a  passenger  on  the  rail- 
road of  the  defendant,  and  while  being  carried  as  such  pas- 
senger, by  reason  of  the  negligence  of  the  defendant  and  of 
its  servants,  he  received  injuries  that  resulted  in  his  death. 
The  proceedings  presented  the  usual  features,  and  resulted  in 
a  judgment  in  favor  of  .the  plaintifi.  The  case  is  brought 
here  by  the  defendant  on  writ  of  error. 

J.  C  Cooper,  for  plaintiff  in  error. 

A.  W.  Cockrell,  A.  W.  Cockrell,  Jr.,  R.  S.  Cockrell,  and 
Wm.  W.  Quarles,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit 
Judges. 

McCORMICK,  Circuit  Judge,  after  stating  the  case, 
delivered  the  opinion  of  the  court. 

In  this  case  many  errors  are  assigned,  but  it  would  be 
unprofitable  to  notice  them  in  detail.  They  present  sub- 
stantially only  three  questions:  (i)  Can  the  administratrix, 
appointed  in  Alabama,  maintain  this  suit  in  the  state  of 
Florida?  (2)  Does  the  matter  offered  by  the  defendant  in 
support  of  its  plea  of  contributory  negligence  tend  to  estab- 
lish contributory  negligence _  on  the  part  of  the  deceased? 
(3)  Is  the  case  one  in  which'  the  administrator  can  recover 
damages? 

As  to  the  first  of  these  questions:  The  administratrix  was 
appointed  by  proper  proceedings  in  the  proper  court  in  the 
state  of  Alabama,  and  at  the  institution  of  her  action  she  filed 
in  the  Circuit  Court  a  properly  authenticated  copy  of  the 
letter  of  administration  granted  to  her  by  the  probate  court 
in  the  matter  of  the  deceased's  estate.  In  the  case  of  Sullivan 
V.  Honacker,  6  Fla.  374,  the  Supreme  Court  of  Florida,  in 
discussing  the  law  of  that  state,  said: 

**Our  statute  was  intended  to  place  foreign  executors  and 
administrators,  mentioned  in  it,  with  respect  to  the  institu- 
tion and  maintenance  of  suits  in  our  courts,  upon  the  same 
footing  as  executors  or  administrators  who  had  obtained  their 
letters  testamentary  or  of  administration  in  this  state,  when- 
ever they  should  produce  such  letters  duly  obtained  and  prop- 
erly authenticated. '  * 

It  is,  however,  insisted  by  the  plaintiff  in  error  that  the 
statutes  of  Florida  which  fix  the  liability  of  the  defendant  for 
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such  injuries  as  are  alleged  to  have  been  (kne  the  deceased, 
and  which  provide  who  may  sue  to  recover  the  same,  hiken 
in  connection  with  the  provision  for  the  distribution  of  tlie 
proceeds  when  recovered,  compared  and  contrasted  with 
the  statutes  in  Alabama  fixing  similar  rights,  providing  for  the 
recovery  of  damages  for  such  injuries,  and  for  the  distribu- 
tion thereof,  show  such  a  dissimilarity  and  substantial  conflict 
as  to  exclude  this  administratrix  from  prosecuting  this  action. 

The  law  upon  which  the  action  is  based  is  embraced  in 
sections  2342  and  2343  of  the  Revised  Statutes  of  Florida. 
It  is  unnecessary  to  quote  the  sections  in  full,  or  to  give 
even  the  substance  of  section  2342.  further  than  to  say  that  it 
fixes  the  liability  of  persons  committing  such  injuries.  The 
other  section  provides  that  the  action  may  be  brought  by  the 
widow  or  surviving  husband,  as  the  case  may  be,  and,  where 
there  is  njeither  widow  or  husband  surviving,  then  by  the 
minor  child  or  children,  and  where  there  is  no  widow  nor 
husband,  nor  minor  child  or  children,  then  by  any  person  or 
persons  dependent  on  such  person  killed  for  support,  and, 
where  there  is  neither  of  the  above  classes  of  persons  to  sue, 
then  the  action  may  be  maintained  by  the  executor  or 
administrator,  as  the  case  may  be,  of  the  person  so  killed;  and 
in  every  such  action  the  jury  shall  give  such  damages  as  the 
party  or  parties  entitled  to  sue  may  have  sustained  by  reason 
of  the  death  of  the  party  killed.  In  the  case  of  Florida  Cen- 
tral and  Peninsular  Railway  Company  v.  Foxworth,  reported 
in  41  Fla.  1-77,  25  South.  338,  79  Am.  St.  Rep.  149,  in  dis- 
cussing this  statute,  the  Supreme  Court  of  Florida  used  this 
language  (on  page  70,  41  Fla.,  page  347,  25  South.,  79  Am. 
St.  Rep.  149): 

**Our  statute,  unlike  the  English  one,  by  giving  a  right  of 
action  to  the  administrator  of  the  deceased,  imposes  the  lia- 
bility whether  there  be  a  family  "to  compensate  or  not.  Its 
effect  was  to  abrogate  the  common-law  rule,  for  which,  if  any 
reason  ever  existed,  the  world  has  long  since  outgrown  it, 
denying  damages  for  human  life,  and  to  affix  a  penalty,  by  an 
award  of  pecuniary  damages,  for  a  careless  or  wrongful  act  re- 
sulting in  another's  death.  In  authorizing  suits  to  enforce 
this  liability,  our  act  gives  the  right  to  those  who  are  sup- 
posed to  suffer  most  by  the  death  of  the  deceased,  but  on  no 
account  does  the  action  fail  for  want  of  a  person  to  sue,  as 
with  Lord  Campbell's  act." 

As  to  the  objection  grounded  on  the  different  disposition  of 
the  fund  by  the  laws  of  Florida  and  the  laws  of  Alabama,  it 
is  enough  to  say  that  the  law  of  Florida  which  gives  the 
right,  and  gives  direction  to  the  proceeds  of  such  a  recovery, 
is  the  law  of  the  case  both  as  to  the  recovery  and  to  the  dis- 
position of  the  proceeds.  But  it  would  be  a  reproach  to  the 
laws  of  Alabama  to  say  that,  when  the  money  recovered  in 
such  an  action  to  this  came  into  the  hands  of  the  adminis- 
tratrix, the  courts  of  that  state  could  not  compel  its  distribution 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S        843 

Florida  Cent.  &  P.  R.  Co.  v,  Sullivan 

as  the  law  of  Florida  applicable  thereto  directs.  Dennick  v. 
Railroad  Co.,  103  U.  S.  11-21,  26  L.  Ed.  439;  Stewart  v. 
Baltimore  &  Ohio  R.  R.  Co.,  168  U.  S.  445,  18  L.  Ed.  105,  42 
L.  Ed.  537. 

In  reference  to  the  second  question :  The  bill  of  exception 
showed  that: 

"The  plaintiff  introduced  evidence  tending  to  show  that  on 
the  date  of  the  accident,  the  deceased,  John  T.  Sullivan,  was 
an  enlisted  soldier  in  the  United  States  Army,  a  member  of 
Battery  D.,  Fifth  Artillery,  and  was  going  from  St.  Augustine, 
Fla.,  through  Jacksonville  to  New  Orleans,  La.,  and  that  he 
got  upon  the  train  of  the  defendant  at  Jacksonville,  on  the 
morning  of  the  accident,  with  23  other  soldiers,  members  of 
the  company,  all  of  whom  were  traveling  upon  one  ticket  to 
the  party,  and  held  by  an  officer  in  charge,  and  that,  at  the 
time  the  deceased  and  the  rest  of  the  party  of  soldiers  got 
upon  the  train  at  Jacksonville,  there  were  not  seats  enough 
in  the  regular  passenger  coach,  to  wit,  the  second  car  in  the 
rear  of  the  baggage  car,  for  the  entire  party  to  obtain  seats. 
That  the  train  was  composed  of  engine,  baggage  car,  colored 
passenger  coach,  white  passenger  coach,  Pullman  car,  and 
a  special  or  private  car;  and  that  at  the  time  of  the  accident 
the  deceased,  John  T.  Sullivan,  iand  another  soldier,  known 
as  Henry  Lowenberg,  were  sitting  in  the  car  known  as  the 
'colored  car, 'a  car  provided  for  colored  persons;  and  that  the 
train  was  running  on  a  down  grade  about  45  or  50  miles  an 
hour,  and  struck  some  cattle  on  the  track,  and  that  the 
engine  was  forced  into  the  car  on  which  Sullivan  was  riding, 
and  the  people  on  the  left  of  the  car  were  crushed  under  the 
boiler,  causing  the  death  of  Sullivan. 

**The  defendant  introduced  evidence  that  some  years  be- 
fore, and  at  the  time  of  the  alleged  accident,  the  defendant 
had  issued  a  rule  or  regulation  providing  for  separate  cars  on 
its  train  for  white  passengers  and  colored  passengers,  re- 
quiring white  passengers  while  traveling  on  its  trains  to  take 
seats  in  and  remain  in  the  car  for  white  passengers,  and 
colored  passengers  to  take  seats  in  and  remain  in  the  car  for 
colored  passengers,  and  not  to  allow  white  passengers  to  take 
seats  in  and  remain  in  the  cars  for  colored  passengers,  or 
colored  passengers  to  take  seats  in  or  remain  in  the  car  for 
white  passengers,  while  riding  on  the  trains  of  the  defend- 
ant, and  that  these  separate  cars  were  provided  exclusively 
for  seating  white  and  colored  persons,  Tespectively,  in  mak- 
ing up  trains  of  the  defendant;  and  that  upon  the  train  upon 
which  the  deceased,  John  T.  Sullivan,  was  a  passenger  at  the 
time  of  the  accident,  there  was  a  car  provided  exclusively 
for  colored  passengers,  and  a  car  provided  exclusively  for  white 
passengers;  and  that  John  T.  Sullivan  was  a  white  person; 
and  that  when  the  train  left  Jacksonville  the  deceased  was 
sitting  in  the  car  provided  for  white  persons,  and  afterwards 
went  into  the  car  in  the  train   provided  for  colored  persons. 
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with  two  or  three  soldiers  of  the  company  (and  that  John  T. 
Sullivan  and  the  two  or  three  soldiers  with  him  were 
boisterous,  talked  loud,  drinking,  and  disturbing  passengers), 
and  the  defendant's  conductor  and  other  employees  of  the 
defendant  upon  the  train  several  times  directed  John  T. 
Sullivan,  on  the  date  of  the  accident,  before  the  same,  and 
on  one  occasion  immediately  before,  to  leave  the  said  car 
provided  for  colored  persons,  in  which  John  T.  Sullivan  was, 
and  go  into  the  car  provided  for  white  persons,  and  the  con- 
ductor informed  him  that  the  rules  and  regulations  of  the 
defendant  company  required  white  persons  to  sit  and  be  in 
the  car  provided  for  white  persons,  and  not  to  travel  in  the 
car  provided  for  colored  persons  in  which  Sullivan  was 
sitting  and  traveling,  but  Sullivan  refused  to  leave  the  car 
provided  for  colored  persons,  and  would  not  and  did  not 
return  to  the  car  provided  for  white  persons;  and  that  at  the 
time  of  the  accident  John  T.  Sullivan  was  still  sitting  and  rid- 
ing in  the  car  so  provided  for  colored  persons,  on  the  left- 
hand  side  of  the  same,  about  the  middle  of  the  car.  That 
there  was  sufficient  room  in  the  car  provided  for  white 
persons  for  John  T.  Sullivan  to  obtain  a  seat  in  the  same;  and 
that  each  time  the  conductor  and  other  employees  of  the 
defendant  company  directed  Sullivan  to  go  into  the  car  for 
white  persons  there  was  room  in  the  car  for  Sullivan  to  obtain 
a  seat  in  the  car;  and  that  the  car  provided  for  colored  per- 
sons was  immediately  behind  the  baggage  car  in  the  train, 
and  nearer  to  the  engine  than  the  car  provided  for  white  per- 
sons; and  that  this  was  the  order  in  which  the  cars  were 
usually  placed  in  the  defendant's  train;  and  that  the  train  on 
which  Sullivan  was  riding  consisted  of  an  engine,  imme- 
diately behind  which  was  a  baggage  car,  then  a  car  for  colored 
persons,  then  followed  a  car  for  white  persons,  then  followed 
a  Pullman  car,  and  behind  the  Pullman  car  was  a  special  car. 
That  the  accident  was  caused  by  the  engine  striking  cattle 
on  the  track;  that  the  engine  was  turned  around,  the  baggage 
car  was  thrown  from  the  track  and  damaged,  but  not 
destroyed,  and  the  engine  and  boiler  were  forced  back  into 
the  car  provided  for  colored  persons,  and  the  front  half  on 
the  left-hand  side  of  the  car  was  destroyed  for  one-half  of  the 
length  of  the  car;  and  that  none  of  the  persons  sitting  in  the 
rear  of  the  car,  and  none  of  the  persons  sitting  in  the  car  for 
white  persons,  were  injured  at  all;  but  that  the  deceased, 
who  was  sitting  on  the  left-hand  side  of  the  car  provided  for 
colored  persons,  about  the  middle  of  the  car,  was  killed,  and 
several  colored  persons  on  the  left-hand  side  and  on  the  front 
of  the  car  provided  for  colored  persons  were  killed  or  in- 
jured." 

On  this  issue  the  Circuit  Court,  in  the  charge  to  the   jur>% 
used  this   language: 

**The  next  important  question  for  consideration  is  the  plea 
of  contributory   negligence.     This   question   should   be   sub- 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas.  N  S        845 

Florida  Cent.  &  P.  R.  Co.  v.  Sullivan 

m 

mitted  to  the  jury  as  a  question  of  fact  only  when  it  appears, 
by  a  reasonable  construction  of  the  facts  proven,  considering 
them  most  favorably  in  behalf  of  the  person  presenting  them, 
it  might  be  found  that  the  deceased  was  guilty  of  some  con- 
duct of  which  a  reasonable,  prudent  man  would  not  have  been 
guilty.  This  is  to  be  judged  of  by  the  acts  of  the  deceased, 
and  the  prospect  of  danger  or  otherwise,  at  the  time  of  such 
acts,  and  not  by  the  result.  In  this  case  it  is  contended  that 
the  deceased  was  guilty  of  negligence  in  remaining  in  the  car 
set  aside  for  colored  passengers;  not  that  the  car,  on  account 
of  its  being  so  set  apart  for  that  purpose,  was  any  more  ex- 
posed to  danger,  but  because  it  was  the  forward  car  nearer 
the  engine.  But  it  is  not  contended  that  he  was  guilty  of 
negligence  in  being  in  the  forward  car  of  a  train,  but  on  ac-r 
count  of  its  being  the  forward  car  and  at  the  same  time  the 
colored  car. 

**In  all  the  cases  cited,  or  which  I  have  been  able  to  find, 
in  which  passengers  have  been  held  to  be  guilty  of  negligence 
on  account  of  the  place  or  position  in  which  they  were  rid-r 
ing,  it  has  been  because  the  place  or  position,  per  se,  was  one 
of  danger — on  the  pilot,  in  the  baggage  car,  or  on  the  platr 
form — where  passengers  were  prohibited  from  riding  on 
account  of  being  exposed  to  greater  danger,  and  not  on 
account  of  their  belonging  to  a  different  class. 

**It  is  not  considered  necessary  to  pass  upon  the  constitur 
tionality  or  validity  of  the  statute  of  the  state,  or  the  regular 
tions  of  the  corporation  under  which  it  is  claimed  the 
passenger  was  prohibited  from  occupying  the  car  where  he  was, 
for  the  purpose  for  which  it  was  enacted  or  established,  but  it 
was  not  so  enacted  or  established  for  the  protection  of  pas- 
sengers from  danger,  and  the  defendant  is  estopped,  by  the 
law  which  requires  equal  accommodations  for  both  classes, 
from  claiming  that  the  colored  coach  was  a  place  of  danger, 
and  that  a  white  person  was,  by  taking  a  seat  there,  placing 
himself  in  a  place  of  danger,  and  removing  himself  from  the 
right  of  the  protection  of  the  carrier.  It  cannot  be  claimed 
that  the  colored  coach  was  a  place  of  danger  of  itself,  nor 
can  it  be  considered  that  the  forward  coach  was  a  place  of 
danger,  nor  that,  when  both  of  the  peculiarities  are  combined, 
can  it  so  be  considered;  and,  in  order  to  find  that  the 
deceased  was  guilty  of  contributory  negligence,  it  would  be 
necessary  to  so  find,  which,  under  the  most  favorable  con- 
sideration of  the  testimony,  the  court  considers  should  not  be 
done.  I  therefore  take  the  responsibility  of  relieving  you 
from  the  consideration  of  the  plea  of  contributory  negligence, 
and  instruct  you  that  you  exclude  from  your  consideration 
all  testimony  relating  to  the  deceased  being  in  the  colored 
coach,  or  relating  to  the  law,  rules,  or  regulations  concerning 
the  separation  of  the  classes  and  designation  of  different 
cars.'* 

We  concur  in  the  view  of  the  learned   judge  of  the  Circuit 
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Court,  and  approve  his  action  in  withdrawing  this  issue  from 
the  jury.  Railroad  Co.  v.  Jones,  95  U.  S.  439,  24  L.  Ed. 
506;  Northern  Pacific  R.  R.  Co.  v.  Egeland,  163  U.  S.  93, 
16  Sup.  Ct.  975,  41  L.  Ed.  82;  Kresanowski  v.  Northern 
Pacific  R.  R.  Co.  (C.  C.)  18  Fed.  229. 

As  to  the  third  question :  We  find  this  paragraph  in  the  brief 
filed  by  counsel  for  the  plaintiff  in  error: 

** The  statute  in  Florida  authorizing  the  administrator  to 
sue  for  death  of  his  intestate  does  not  designate  any  person 
as  the  beneficiary  for  whose  benefit  the  recovery  is  had,  and 
therefore  such  a  recovery  is  a  general  asset  of  the  state,  and 
is  applicable  to  the  payment  of  debts  and  other  administra- 
tion purposes. " 

The  language  of  the  statute  is : 

**And  in  every  such  action  the  jury  shall  give  such  damages 
as  the  party  or  parties  entitled  to  sue  may  have  sustained  by 
reason  of  the  death  of  the  party  killed.** 

In  the  Foxworth  Case,  supra,  the  Supreme  Court  of  Florida 
said: 

**It  is  a  difficult  matter  to  lay  down  general  rules  by  which 
to  estimate  damages  in  this  class  of  cases.  Those  which 
occur  to  us  as  being  applicable  to  this  case  (the  action  was  by 
the  widow),  so  far  as  we  can  judge  from  the  evidence  in  the 
record,  are  as  follows:  In  estimating  the  pecuniary  loss  sus- 
tained by  the  widow,  the  jury  may  properly  take  into  con- 
sideration her  loss  of  the  comfort,  protection,  and  society  of 
the  husband  in  the  light  of  all  the  evidence  in  the  case  relat- 
ing to  the  character,  habits,  and  conduct  of  the  husband  as 
husband,  and  to  the  marital  relations  between  the  parties  at 
the  time  of  and  prior  to  his  death;  and  they  may  also  con- 
sider his  services  in  assisting  her  in  the  care  of  the  family,  if 
any;  but  the  widoW  is  not  entitled  to  recover  for  her  mental 
anxiety  or  distress  over  the  death  of  her  husband,  nor  for  his 
mental  or  physical  suffering  from  the  result  of  the  injury. 
She  is  also  entitled  to  recover  reasonable  compensation  for 
the  loss  of  support  which  her  husband  was  legally  bound  to 
give  her,  based  upon  his  probable  future  earnings  and  other 
acquisitions,  and  the  situation  or  condition  in  society  which 
he  would  probably  have  occupied  according  to  his  past  history 
in  that  respect,  and  his  reasonable  expectations  in 
the  future;  his  earnings  and  acquisitions  to  be  esti- 
mated upon  the  basis  of  general  health,  business  capacity, 
habits,  experience,  energy,  and  his  present  and  future  pros- 
pects for  business  success  at  the  time  of  his  death;  all  these 
elements  to  be  based  upon  the  probable  joint'lives  of  herself 
and  husband.  She  is  also  entitled  to  compensation  for  loss 
of  what  she  might  reasonably  have  expected  to  receive  in  the 
way  of  dower  or  legacies  from  her  husband's  estate  incase  her 
life's  expectancy  be  greater  than  his.  The  sum  total  of  all 
these  elements  to  be  reduced  to  a  money  value,  and  its  present 
worth  to  be  given  as  damages.  1* 
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In  analogy  to  the  foregoing,  it  would  be  easy  to  define  the 
elements  of  recovery  in  an  action  by  a  minor  child,  or  by  one 
dependent  upon  the  deceased  for  support,  and  it  would  seem 
to  be  not  difficult  to  draw  from  the  foregoing,  as  the  trial 
judge  did,  instructions  to  the  jury  as  to  the  elements  of  re- 
covery in  this  case,  where  the  suit  was  by  the  administrator 
for  the  recovery  of  a  general  asset  of  the  estate,  applicable  to 
the  payment  of  debts  and  other  administration  purposes. 

Upon  this  subject  the  trial  judge  instructed  the  jury,  sub- 
stantially, that  they  were  to  determine,  from  their  "own  best, 
honest,  and  enlightened  judgment"  from  the  testimony  be- 
fore them  of  the  age,  character,  and  health  of  the  deceased, 
the  period  of  his  natural  expectancy  of  life  at  the  time  imme- 
diately preceding  his  dealh,  and  estimate  the  amount  of  the 
net  earnings  and  accumulations  he  would  reasonably  have 
acquired  during  the  period  of  such  expectancy,  and  then  find 
the  cash  value  of  this  amount  at  the  time  of  the  trial,  accord- 
ing to  well-recognized  rules,  and,  for  this  present  cash  value 
of  the  estimated  reasonable  net  earnings  and  acquisitions  of 
the  deceased,  find  their  verdict  in  favor  of  the  plaintiff. 

Our  examination  of  the  case  has  discovered  no  error  in  the 
action  of  the  Circuit  Court  for  which  the  judgment  should  be 
reversed,  and  it  is  therefore  affirmed. 

PARDEE,v  Circuit  Judge  (dissenting).  I  think  the  court 
erred  in  taking  away  from  the  jury  the  question  of  contribu- 
tory negligence.  Contrary  to  the  rules  of  the  company,  and 
in  violation  of  the  directions  and  orders  of  the  com- 
pany's agents,  the  deceased,  Sullivan,  a  white  person,  per- 
sisted in  remaining  in  the  car  set  apart  for  colored  people, 
which,  from  its  location  in  the  train  and  in  the  nature  of 
things,  and  as  the  result  showed,  was  a  place  of  greater  dan- 
ger than  the  place  set  apart  by  the  rules  of  the  company  for 
Sullivan  to  occupy. 

Conceding  it  was  the  duty  of  the  company  to  provide  a 
place  in  the  train  for  colored  people,  of  equal  accommoda- 
tions and  equal  safety  with  that  provided  for  white  persons, 
yet  this  was  not  a  duty  that  the  company  owed  to  Sullivan. 
I  do  not  care  to  elaborate. 

The  question  should  have  been  submitted  to  the  jury  under 
all  the  evidence  adduced  in  the  case,  with  proper  instructions 
as  to  the  rules  of  law  concerning  contributory  negligence  in 
personal  injury  cases. 

Pennsylvania  Co.  v.  Lenhart. 

{Circuit  Court  of  Appeals^  Seventh  Circuity  January  6,  igoj.) 

[120Fed.  Rep.  61.] 

Carriers— Ejection  of  Passenger— Breach  of  Contract. ' 

Plain titr  held  a  mileage  ticket  good  on  defendant's  railroad,  which 
provided  that  it  must  be  presented  at  the  ticket  office  at  the  starting 
point,   where  the  agent   would  issue  a  mUeage  exchange  ticket  for  the 
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desired  trip  in  exchange  for  coupons  from  'the  book.  It  also  provided 
that  conductors  might  issue  such  exchange  tickets,  where  the  holder 
took  the  train  at  a  station  where  there  was  no  ticket  office,  or  where 
such  office  was  closed.  Plaintiff  presented  his  book  to  the  agent  at  a 
station,  and  desired  an  exchange  ticket,  but  the  agent  was  not  sup- 
plied with  such  tickets,  and  promised  to  explain  such  fact  to  the 
conductor.  Plaintiff  got  on  board,  and  presented  his  book  to  the 
conductor,  who  refused  to  give  him  an  exchange  ticket,  and  on 
plaintiff's  refusal  to  pay  fare  ejected  him  at  the  next  station. 
The  ticket  office  there  was  closed,  and  plaintiff  called  the  conductor's, 
attention  to  such  fact,  and  desired  to  again  enter  the  train,  but  was 
refused :  held^  that  such  action  was  a  breach  of  the  contract  on  the 
part  of  defendant,  which  rendered  it  liable  in  damages  for  plaintiff^s- 
wrongful  ejection. 

Same— Duty  to  Pay  Fare  to  Prevent  Threatened  Wrongful  Ejection. 

Plaintiff  was  not  required  to  pay  his  fare  when  demanded  and  trust 
to  its  recovery  by  suit  for  the  purpose  of  saving  defendant  from  the 
consequences  of  its  threatened  breach  of  contract  if  he  did  not,  but 
having  presented  a  legal  ticket,  was  entitled  to  stand  upon  his  rights 
under  the  contract. 

Same — Action  for  Damages — Evidence. 

In  an  action  to  recover  damages  for  such  breach  of  contract  and 
wrongful  ejection  it  was  error  to  permit  plaintiff  to  testify  to  transac- 
tions and  conversations  between  him  and  a  ticket  agent  after  his^ 
ejection  or  between  him  and  the  conductor  of  the  succeeding  train, 
auch  evidence  not  being  relevant  to  the  issues. 

Same. 

A  railroad  company  is  liable  in  damages,  without  notice  or  demand,, 
for  the  action  of  a  conductor  in  wrongfully  ejecting  a  passenger, 
where  the  conductor  acted  without  malice,  and  in  an  action  to  recover 
such  damages  evidence  of  negotiations  between  the  parties  for  a 
settlement  is  not  admissible  on  the  theory  that  it  shows  a  ratification 
by  the  company  of  the  conductor's  action. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  Division  of  the  Northern  District  of  Illinois. 

Lenhart  brought  this  action  to  recover  damages  for  ejection 
from  a  train  and  for  refusal  to  allow  him  to  re-enter.     He  was 
the  holder  of  a   mileage  book  issued  by  the  Pennsylvania 
and  other  railroad  companies  jointly.     The  second  clause  of 
the  mutual  contract  between  Lenhart  and  the  railroad  com- 
panies read  as  follows:     **That  this  ticket  is  not  good  for  pas- 
sage on  trains,   but  must  be    presented    at  ticket   office  at 
starting  point,   where  the  agent  will  issue  in  exchange  for 
mileage  coupons  a   mileage  exchange  ticket,  good  only  for 
continuous  passage  on  train  to  be  designated  thereon,  com- 
mencing on  date  stamped  on  back  thereof,  and  will  detach  in 
consecutive  order  one   coupon    for    each    mile  or  fraction 
thereof,  except  that  for  any  distance  less  than  five  miles  not 
less  than  five  coupons  will  be  detached.     Conductors  of  trains 
may  issue  such  exchange  tickets  upon  surrender  of  coupons 
from  this  mileage  ticket  when  the  owner  of  the  mileage  ticket 
takes  a  train  at  a  station   where  there  is  no  ticket  office,  or 
where  the  ticket  office  is  closed;  or  will  detach  and  accept 
mileage  coupons  to  the  terminal  point  of  his  run  only,  with- 
out issuing  exchange  ticket ;  and  it  will  then  be  necessary 
for  owner  of  mileage  ticket  to  obtain  exchange  ticket  of  ticket 
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agent  at  said  point  as  provided  for  above,  otherwise  this 
ticket  will  not  be  accepted  for  passage  from  point  referred  to 
on  that  trip.'*  October  8,  1897,  Lenhart  desired  to  ride  on 
the  Pennsylvania  Railroad  from  Tiffin  to  Toledo,  Ohio.  The 
agent  at  Tiffin  had  no  exchange  tickets.  August  21,  1897, 
the  Pennsylvania  Company  had  instructed  all  its  agents  that 
a  change  had  been  made  in  the  form  of  mileage  tickets  issued 
by  it;  and  the  agent  at  Tiffin,  by  inadvertence,  had  sent  to 
the  proper  general  office  of  the  company  not  only  all  the  ex- 
change tickets  of  the  company's  own  form,  but  also  those 
applicable  to  joint  mileage  books  like  Lenhart's.  Down  to 
October  8,  1897,  the  company  had  failed  to  supply  the  agent 
at  Tiffin  with  the  necessary  exchange  tickets.  Lenhart  pre- 
sented his  mileage  book,  containing  sufficient  coupons,  and 
asked  for  an  exchange  ticket  to  Toledo.  The  agent  was 
unable  to  furnish  it,  and  explained  why.  Lenhart  thereupon 
claimed  the  right  to  ride  by  surrendering  coupons  on  the  train 
conformably  to  clause  2  of  the  contract,  and  requested  the 
agent  to  exclaim  the  situation  to  the  conductor  when  the 
train  arrived.  This  the  agent  agreed  to  do.  Lenhart  testified 
that  he  saw  the  agent  speak  to  the  conductor,  but  did  not 
hear  what  was  said,  except  the  agent's  remark,  "That  is  the 
man,''  as  he  pointed  out  Lenhart  to  the  conductor;  and  that 
he  got  upon  the  train  in  their  presence  without  objection. 
The  agent  and  conductor  testified  that  all  that  took  place  be- 
tween them  was  that  the  agent  asked  the  conductor  if  he  had 
exchange  tickets  for  joint  mileage,  and  the  conductor 
answered,  **Yes."  On  the  train  the  conductor  refused  to 
accept  mileage  coupons,  and  gave  as  his  reason,  **I  got  posi- 
tive instructions  only  a  few  days  ago  not  to  accept  any  mileage 
entrains.*'  Lenhart  then  read  to  the  conductor  clause  2  of 
the  contract,  stated  that  the  company  had  failed  to  provide 
him  with  an  exchange  ticket  at  Tiffin,  and  insisted  upon  his 
right  to  be  carried  as  a  passenger.  The  conductor  thereupon 
telegraphed  the  **ticket  receiver"  (his  superior  officer,  with 
authority  to  act  for  the  company),  and  was  instructed  to  have 
Lenhart  pay  his  fare  and  take  up  the  matter  later  with  the 
passenger  department  for  adjustment.  Lenhart  refused  to 
pay,  and  the  conductor  said,  **Then  we  will  have  to  put  you 
off."  Thereupon  Lenhart,  under  protest,  left  the  train  at 
Gibsonberg,  a  regular  station.  Lenhart  at  once  went  to  the 
ticket  office,  and  found  it  closed.  He  then  came  back  to  the 
conductor,  called  his  attention  to  the  fact  that  the  ticket 
office  was  closed,  and  demanded  that  he  be  permitted  to  re- 
enter the  train  and  ride.  The  conductor  refused.  Lenhart 
proceeded  to  Toledo,  his  original  destination,  by  the  next 
regular  passenger  train,  paying  his  fare  in  cash.  Under  its 
assignments,  the  company's  principal  contentions  are  that 
the  conductor  was  right  in  ejecting  Lenhart,  and  that  Len- 
hart, after  seeing  that  the  conductoi  would  not  accept  mileage 
coupons,  should  have  paid  a  cash  fare,  and  then  have  sued  for 
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its  recovery,  if  it  was  unlawfully  exacted.  Other  question  are 
strongly  urged  concerning  the  admission  of  evidence,  the  facts 
in  relation  to  which  are  sufficiently  stated  in  the  opinion. 

Before    JENKINS,     GROSSCUP,  and    BAKER,   Circuit 
Judges. 

Geo.  Willard,  for  plaintiff  in  error. 

E.  A.  Shurbume,  for  defendant  in  error. 

BAKER,  Circuit  Judge,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

Lenhart  paid  for  and  received  a  binding  contract  to  be 
carried  5,000  miles  if  he  complied  with  the  conditions  on  his 
part.  By  clause  2  he  agreed  not  to  present  mileage  coupons 
for  passage  on  trains  unless  he  embarked  at  a  station  where 
there  was  no  ticket  office,  or  where  the  ticket  office  was 
closed.  On  its  part  the  company  covenanted  that  it  either 
would  maintain  a  ticket  office  at  every  station,  and  have  that 
ticket  office  open  a  proper  length  of  time  before  each  train, 
and  ready  to  supply  him  with  exchange  tickets  for  mileage 
coupons,  or  would  accept  the  coupons  on  the  trains.  The 
agent  at  Tiffin  had  inadvertently  returned  to  headquarters  his 
supply  of  exchange  tickets.  But  for  eight  weeks  his  superior 
officer  had  failed  to  send  them  back  or  supply  others.  This 
is  not  a  case  where  the  ticket  agent  furnishes  an  intending 
passenger  with  the  wrong  ticket,  which  the  passenger  care- 
lessly accepts,  and  then  demands  that  the  conductor  shall  take 
his  explanation  as  paramount  to  the  company's  rules.  By  its 
contract  the  company  had  agreed  that  coupons  should  or 
should  not  be  good  on  trains,  depending  on  the  existence  or 
nonexistence  of  certain  facts  when  the  holder  of  the  coupons 
-duly  presented  them  at  the  station.  To  the  conductor  was 
delegated  the  authority  to  ascertain  the  facts  for  the  com- 
pany. He  was  not  a  mere  automaton.  He  was  as  much 
bound  to  exercise  his  intelligence  and  judgment  in  determin- 
ing Lenhart 's  right  to  be  on  the  train  as  in  deciding  whether 
money  tendered  him  was  counterfeit,  or  a  seemingly  regular 
ticket  was  forged.  The  company  could  not  withdraw  that 
authority,  and  command  the  conductor  "not  to  accept  any 
mileage  on  trains,'*  and  then  justify  its  ejection  on  the  ground 
that  the  conductor  was  simply  obeying  instructions.  But 
the  conductor  did  not  rest  upon  his  general  instructions.  He 
communicated  with  his  superior  officer,  and  was  directed  to 
eject  Lenhart  unless  he  paid  a  cash  fare.  The  breach  of  the 
contract  did  not  arise  at  Tiffin.  Nothing  occurred  there  except 
the  establishment  of  the  facts  on  which  accrued  Lenhart's 
right  to  have  coupons  accepted  on  the  train.  After  Lenhart 
was  rightfully  on  the  train,  the  breach  was  committed.  The 
company,  therefore,  is  liable  for  ejecting  Lenhart  at  Gibson- 
berg,  and  for  refusing  to  permit  him  to  re-enter  the  train.  Rail- 
road Co.  V.  Winter's  Adm'r,  143  U.  S.  60,  12  Sup.  Ct.  356,  36 
L.  Ed.  71;  Railroad  Co.  v.  Russ,  6  C.  C.  A.  S97»  57  Fed.  822; 
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Railroad  Co.  v.   Pauson,  17   L.  R.  A.  287,  70  Fed.  585,  30  L. 
R.  a.  730. 

Lenhart  paid  for  and  presented  a  legal  ticket.  To  the 
proposition  that  he  could  not  stand  upon  his  rights,  but  was 
compelled,  for  the  sake  of  saving  the  company  from  the  con- 
sequences of  its  threatened  breach  of  contract,  to  pay  his  fare 
again  in  cash,  if  he  had  it,  and  then  sue  for  its  recovery,  we 
do  not  yield  our  assent.  After  a  breach  of  contract  has  been 
committed,  the  injured  party  is  not  allowed  to  aggravate  his 
damages,  and  is  required  to  use  reasonable' diligence  to 
minimize  them.  But  beforehand  one  is  not  forced  to  abandon 
his  legal  right  under  a  contract,  and  waive  the  damages  that 
may  arise  from  its  breach,  in  order  to  induce  his  adversary 
not  to  proceed  as  he  wrongfully  claims  is  his  right. 

Lenhart  was  permitted,  over  the  company's  objection,  to 
detail  occurrences  between  him  and  the  ticket  agent  at  Gib- 
sonberg  after  the  train  from  which  he  had  been  ejected  had 
departed.  Lenhart  presented  his  mileage  book  to  the  agent 
and  demanded  an  exchange  ticket.  The  agent  had  none. 
Lenhart  then  read  to  the  agent  clause  2  of  the  contract,  and 
requested  him  to  have  the  conductor  of  the  next  train  issue 
an  exchange  ticket.  The  agent  declined  to  take  up  the 
matter  with  the  conductor.  Lenhart  was  also  allowed  to 
testify  to  his  differences  with  the  conductor  of  the  next  train, 
how  he  tendered  coupons  and  insisted  upon  his  right  to  be 
carried,  how  the  conductor  refused  to  accept  coupons,  and 
demanded  a  cash  fare,  and  how  Lenhart  paid  it  under  pro- 
test. The  transactions  counted  on  the  declaration  were 
complete  when  the  first  train  left  Gibsonberg.  Lenhart*s 
subsequent  controversies  with  the  ticket  agent  at  Gibsonberg 
and  with  the  conductor  of  the  second  train  were  incompetent. 
This  evidence  might  have  supported  an  action  for  the  re- 
covery of  the  cash  fare  paid  under  protest,  but  was  utterly 
irrelevant  to  the  causes  of  action  pleaded  and  i^roven.  It  is 
impossible  to  determine  from  the  record  how  influential  this 
evidence  was  in  getting  the  jury  to  return  the  verdict  they 
did. 

It  was  also  prejudicial  error  to  permit  Lenhart  to  testify, 
over  the  company's  objection,  to  the  oral  negotiations  be- 
tween himself  and  the  officers  of  the  company  looking  to  a 
settlement.  The  ruling  is  sought  to  be  upheld  on  the  ground 
that  the  evidence  tended  to  sustain  an  allegation  in  the 
declaration  that  the  company,  after  full  notice  of  the  con- 
ductor's intentionally  malicious  acts,  ratified  and  adopted 
them.  But  there  was  no  evidence  that  the  conductor  acted 
maliciously.  Lenhart  himself  testified  that  he  had  no  reason 
to  believe  that  the  conductor  was  not  acting  in  good  faith. 
For  what  the  conductor  did  without  actual  malice,  and  within 
the  scope  of  his  employment,  the  company  was  liable  with- 
out notice,  and  subject  to  an  action  without  demand.  Along 
the  same  line  Lenhart  was  permitted  to  introduce  in  evidence 
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a  series  of  letters  between  himself  and  officers  of  the  com- 
pany on  the  matter  of  a  compromise.  If  this  were  the  only 
error  assigned,  it  might  be  doubtful,  on  account  of  the  uncer- 
tainty of  the  record  with  respect  to  the  company's  objections 
and  exceptions  thereto,  whether  the  judgment  should  be  re- 
versed. 

Further  error  was  committed  in  allowing  Lenhart  to  give 
hearsay   in  regard  to  losing  a  sale  at  Toledo. 

The  judgment  is  reversed,  with  the  direction  to  order  a  new 
trial.  

Larkin  v.  Chicago  &  G.  W.  Ry.  Co. 

(Supreme  Court  of  Iowa,  Dec,  20,  igo2j) 

[92  N.  W.  Rep.  891.] 

Injury  to  Passenger— Collision— Negligence — Evidence. 

Where  evidence  in  an  action  for  injury  to  a  passenger  from  collision 
tended  to  show  that  the  force  of  the  collision  threw  the  passengers 
forward  at  the  front  end  of  the  car,  testimony  of  a  passenger  that,  aa 
he  got  up,  he  "noticed  the  boys,7-the  blood  running  from  their  heads/' 
— is  admissible,  as  helping  to  indicate  the  violence  of  the  impact  pro- 
ducing plaintiff's  injury. 

Same — Same — Rebutting  Testimony. 

Whether  the  prima  facie  case  of  negligence  made  out  by  injury  to  a 
passenger  by  a  train  breaking  in  two  parts,  and  the  parts  afterwards 
colliding,  is  overcome,  is  a  question  for  the  jury  ;  there  being  testimony 
tending  to  show  that  the  separation  was  occasioned  by  a  broken  pin, 
and  the  pin  not  being  produced,  and  no  one  undertaking  to  testify  to  its 
condition;  the  switchmen  who  made  up  the  train,  and  the  brakeman 
who  first  discovered  its  separation,  not  being  witnesses,  though  there 
was  testimony  of  inspection  on  the  trip  by  employees  passing  along  the 
train  with  a  torch  or  lantern. 

Same — Degree  of  Care— Instruction.* 

A  charge  that  common  carriers  of  persons  are  required  to  do  all  that 
human  care,  vigilance,  and  foresight  can  reasonably  do,  in  view  of  the 
character  and  mode  of  conveyance  adopted,  to  prevent  accidents  to  pas- 
sengers, sufficiently  and  clearly  covers  the  thought  which  would  be  ex- 
pressed were  the  words  '*and  consistent  with  the  practical  prosecution 
of  their  business"  inserted  after  the  word  '^adopted." 

Appeal  from  district  court,  Union  county;  W.  H.  Tedford, 
Judge. 

Action  at  law  to  recover  damages  for  personal  injuries. 
Judgment  for  plaintiff,  and  defendant  appeals.     Affirmed. 

Cummins,  Hewitt  &  Wright  and  P.  C.  Winters,  for  appel- 
lant. 

J.  G.  Bull,  for  appellee. 

WEAVER,  J.  Plaintiff,  being  in  custody  of  certain  live 
stock  in  the  course  of  transportation  over  defendant's  road, 
was  riding  in  the  caboose  of  a  freight  train.  As  the  train  was 
approaching  the  city  of  Marshalltown  from  the  south,  it  was 
by  some  accident  broken  or  separated   in  two  parts ;  and,  as 

*See  foot-note  appended  to  Clerc  v,  Morgan's  I^ouisiaua  &  T.  R.  Co. 
(La.),  4  R.  R.  R.  690,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  690. 
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the  forward  section  was  brought  to  a  stop  for  the  crossing  of 
another  railroad,  the  rear  section  overtook  it,  causing  a 
collision,  in  which  plaintiff  claims  to  have  received  a  se- 
vere injury.  He  alleges  that  said  accident  and  injury  were 
occasioned  by  negligence  and  want  of  skill  on  the  part  of  the 
defendant,  and  without  negligence  on  his  own  part.  The  fact 
that  plaintifi  was  a  passenger  upon  defendant's  train  under 
the  circumstances  stated,  that  the  train  did  break  in  two, 
that  a  collision  occurred  between  the  sections,  and  that  plain* 
tiff  did  receive  some  degree  of  injury  therein,  is  not  seriously 
disputed ;  but  the  defendant  contends  that  in  the  making  up 
and  management  of  its  train  it  exercised  all  due  care  and 
vigilance  for  the  safety  of  its  passengers,  and  that  there  is  no 
evidence  to  sustain  the  verdict  of  the  jury.  Complaint  is 
also  made  of  certain  rulings  of  the  trial  court  in  the  course  of 
the  trial,  and  of  the  charge   to  the  jury. 

1.  It  is  first  urged  that  the  evidence  does  not  sustain  plain- 
tiff's claim  as  to  the  serious  and  permanent  character  of  the 
injuries  sustained  by  him.  It  is  sufficient  to  say  that  upon 
this  branch  of  the  case  the  plaintiff  was  corroborated  by'sev- 
eral  witnesses,  including  one  or  more  physicians  who  examined 
or  treated  him,  and  the  jury  were  justified  in  their  verdict  in 
this  respect.  The  amount  of  the  damages  found  ($i,  183)  does 
not  indicate  an  extravagant  allowance,  even  if  the  jury  failed 
to  find  the  plaintiff's  injuries  of  a  permanent  character.  If 
the  defendant  is  chargeable  with  negligence,  as  the  jury  has 
found,  the  only  question  left  is  the  amount  of  plaintiff's  re- 
covery. There  can  be  no  doubt,  under  the  evidence,  that  he 
sustained  painful  bruises,  and  was  thereby  put  to  incon- 
venience and  loss  of  time,  extending  over  a  protracted  period. 
Compensation  for  physical  and  mental  suffering  cannot  be 
measured  by  any  unvarying  mathematical  rule  or  standard. 
For  want  of  a  better  term,  we  say  it  must  be  "reasonable," 
but  wha^  is  reasonable  is  for  the  jury  to  ascertain  and  assess 
under  the  facts  in  each  particular  case.  That  finding,  if  not 
so  flagrant  and  excessive  as  to  clearly  indicate  prejudice  or 
passion,  the  court  will  not  disturb. 

2.  One  Donnor  testified  as  a  witness  in  plaintiff's  behalf  that 
he  was  a  passenger  in  the  caboose  at  the  time  of  the  collision, 
and  described  the  circumstances  attending  the  accident.  In 
reply  to  the  question,  **How  did  it  affect  the  car  you  were 
in?"  he  answered,  among  other  things,  **When  I  got  up,  I 
began  to  work  out,  and  sat  down  on  a  seat,  and  I  noticed  the 
boys, — ^the  blood  running  from  their  heads."  The  defendant 
moved  to  strike  the  latter  clause  of  this  answer  as  "incom- 
petent, immaterial,  and  irrelevant,"  and  to  the  ruling  of  the 
court  denying  said  motion  an  exception  is  taken.  We  see  no 
error  in  this  ruling.  The  testimony  tended  to  show  that  the 
force  of  the  collision  threw  the  passengers  forward  "all  in  a 
bunch  together  in  the  front  end  of  the  car,"  and  the  answer 
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of  this  witness  helped  to  indicate  the  violence  of  the  impact 
which  produced  the  alleged  injury  to  the  plaintiff. 

3.  The  third  and  fourth  propositions  argued  by  counsel  are 
to  the  effect  that  the  exercise  of  due  care  by  the  defendant 
was  conclusively  established  by  the  evidence,  and  the  court 
should  have  directed  a  verdict  accordingly.  Counsel  say: 
**The  plaintiff  relieVl  wholly,  and  the  question  was  submitted 
to  the  jury,  upon  the  prima  facie  case  that  was  made  by 
proof  of  the  happening  of  the  accident,  and  as  to  which  there 
was  in  fact  no  dispute  in  the  evidence.  We  do  not  dispute 
the  proposition  that,  in  case  of  an  injury  to  a  passenger,  proof 
of  such  injury,  or  proof  of  the  happening  of  the  accident 
which  caused  it,  makes  a  prima  facie  case  of  negligence  upon 
the  part  of  the  carrier;  i.  e.,  creates  a  presumption  of  negli- 
gence, which  must  be  overcome  by  proof  or  evidence  of  care. 
This  case,  therefore,  upon  this  propositign.  resolves  itself 
into  two  questions,  viz. :  First.  How  much  proof  is  nec- 
essary to  rebut  such  a  prima  facie  case,  or  to  rebut  a  mere 
legal  presumption  of  negligence?  And,  second,  when  the 
plaintiff  relies  wholly  upon  such  legal  presumption,  and  the 
defendant  introduces  pertinent  and  important  testimony  indi- 
cating care,  and  tei^ding  strongly  to  show  that  no  negligence 
occurred,  is  the  question  as  to  whether  the  legal  presumption 
is  overcome  by  the  evidence  of  care  one  of  law  for  the  court, 
or  of  fact  for  the  jury.?"  We  think  it  hardly  correct  to  say 
that  plaintiff  **relied  wholly*'  upon  the  mere  presumption 
which  obtains  from  the  occurrence  of  the  injury.  It  is  true 
that  he  did  not  undertake  to  point  out  the  specific  defect 
which  caused  the  break  in  the  train,  but  there  was  evidence 
tending  to  establish  facts  which  plaintiff  was  entitled  to  have 
the  jury  consider  in  aid  of  the  presumption  referred  to.  For 
instance,  there  was  testimony  from  which  the  jury  would  be 
justified  in  finding  that  the  train  had  been  separated  by  rea- 
son of  a  broken  link,  and  other  testimony  tending  fo  show 
that  the  separation  was  occasioned  by  a  broken  pin.  The 
link  was  produced  by  the  defendant  upon  the  trial,  though 
not  offered  in  evidence;  and  defendant  claims  that  it  was  a 
standard  link  of  proper  weight,  and  showed  a  clean,  fresh 
break,  without  any  indication  of  a  defect  or  flaw.  But  the 
pin  was  not  produced,  and  no  one  undertakes  to  testify  to 
its  condition  or  freedom  from  defects.  The  switchmen  who 
made  up  the  train,  and  the  brakeman  who  first  discovered  its 
separation,  were  not  witnesses;  and,  while  certain  employees 
of  the  defendant  testified  that  on  one  or  more  occasions  dur- 
ing the  trip  they  inspected  the  couplings  by  passing  along  the 
train  with  torch  or  lantern,  it  is  obvious  that  there  may  have 
been  defects  in  links  or  pins  which  proper  inspection  by  the 
switchmen  would  have  revealed,  but  would  not  be  apparent 
upon  an  inspection  by  trainmen  after  the  train  was  made  up 
and  coupled  together.  Moreover,  one  of  the  links  making  the 
coupling  seems  to  have  been  lost  entirely.     At  any  rate,  it  is 
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not  accounted  for  in  the  testimony.  This  is  not  to  be  under- 
stood as  holding  or  suggesting  that  the  jury  was  justified  in 
indulging  in  conjecture  as  to  any  specific  defect  in  the  coupling, 
but  simply  that,  defendant  having  assumed  the  burden  of 
overcoming  the  prima  facie  or  presumptive  case  of  negli- 
gence which  it  conceded  had  been  established,  it  remained  a 
question  for  the  jury  to  say  whether  the  showing  of  diligence 
and  care  in  respect  to  the  coupling  was  sufficient  to  relieve 
the  company  from  the  effect  of  such  presumption.  Brann  v. 
Railroad  Co.,  53  Iowa,  595,  6  N.  W.  5,  36  Am.  Rep.  243.  Tak- 
ing this  view  of  the  testimony,  it  is  not  necessary  here  to 
decide  whether,  in  any  case  where  a  passenger  rests  his  right 
to  recover  damages  solely  upon  the  presumption  of  negli- 
gence arising  from  his  injury,  a  verdict  can  be  directed  against 
him  because  of  the  strength  of  the  showing  of  due  care  on  part 
of  the  defendant.  It  is  proper,  however,  to  observe  that  the 
right  of  a  plaintiff  to  recover  for  injuries  received  rests  upon 
the  proof  of  facts  from  which  the  conclusion  or  finding  of  neg- 
ligence may  properly  be  derived.  This  being  done,  it  rests 
upon  the  defendant  by  o*ther  evidence  to  disprove  the 
existence  of  the  alleged  facts  tending  to  show  its  negligence, 
or  to  prove  the  existence  of  other  facts  affirmatively  estab- 
lishing its  exercise  of  due  care.  These  are  issues  of  fact  to 
be  determined  by  consideration  of  the  testimony  offered  by 
the  respective  parties,  the  credibility  of  witnesses,  and  all 
the  facts  and  circumstances  developed  on  the  trial  having  any 
bearing  upon  the  truth  of  the  matters  in  cbntroversy.  To 
say  the  least,  if  it  should  require  a  peculiarly  strong  and  con- 
clusive array  of  proof  to  justify  the  court  in  withdrawing 
such  an  issue  from  the  jury.  The  question  thus  presented 
involves  something  more  than  burden  of  proof  or  order  of 
trial.  Greenfield  v.  Railroad  Co.,  83  Iowa,  270,  49  N.  W.  qs; 
Bartelott  v.  Bank.  119  111.  259,  9  N.  E.  898.  There  was  no 
error  in  refusing  to  direct  a  verdict  for  the  defendant. 

4.  Error  is  assigned  upon  the  first  paragraph  of  the  court's 
charge  to  the  jury,  which  was  as  follows: 

**The  jury  is  instructed  that  common  carriers  of  persons  are 
required  to  do  all  that  human  care,  vigilance,  and  foresight 
can  reasonably  do,  in  view  of  the  character  and  mode  of  con- 
veyance adopted,  to  prevent  accidents  to  passengers. 

'^Therefore  you  are  instructed  in  this  case  that  when  the 
defendant  received  the  plaintiff  upon  his  car  as  a  passenger 
for  hire  upon  the  13th  of  Decendber,  1898,  that  the  defendant 
was  bound  to  make  up  its  train,  couple  its  cars,  and  manage 
and  control  the  same,  in  such  a  careful,  skillful,  and  prudent 
manner  as  to  carry  the  plaintiff  with  reasonable  safety  as 
such  passenger. 

**You  are  therefore  instructed  that  if  you  find  the  plaintiff 
was  injured  by  reason  of  the  negligent  acts  of  the  defendant's 
agents  or  servants,  whereby  they  used  a  defective  link  or  pin 
to  couple  said  cars;  that  human  care,  vigilance,  and  foresight 
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could  have  reasonably  discovered  such  defect ;  and  you  further 
find  that  the  defendant  did  not  contribute  to  such  injury,  and 
was  using  all  reasonable  care  and  caution  to  avoid  said  injury, 
— then  your  verdict  would  be  for  the  plaintiff.*' 

In  support  of  this  objection,  counsel  quote  the  rule  in  i 
Fet.  Carr.  p.  13:  "  For  the  safety  of  their  passengers,  com- 
mon carriers  are  required  to  exercise  the  highest  degree  of 
care  reasonably  to  be  expected  from  human  vigilance  and 
foresight,  in  view  of  the  mode  and  character  of  the  con- 
veyance adopted,  and  consistent  with  the  pnutical  prosecution  of 
their  business,''  It  is  insisted  that  the  omission  of  the 
italicized  words  from  the  instructions  operates  as  a  misdirec- 
tion of  the  jury.  It  seem  to  us,  however,  that  the  very 
thought  expressed  by  these  words  is  sufficiently  and  clearly 
covered  by  the  language  actually  used  by  the  court.  When 
the  jury's  attention  is  directed  to  the  character  and  mode  of 
the  conveyance,  this  has  distinct  reference  to  the  **  practical 
prosecution"  of  the  carrier's  business,  and  no  juror  of  average 
intelligence  could  be  thereby  misled.  The  lack  of  merit  in 
the  objection  here  being  considered  is  made  evident  when 
we  note  that  in  the  next  following  paragraph  of  the  charge  of 
the  court  instructed  the  jury  that : 

**On  the  other  hand,  you  are  instructed  that  the  defendant 
is  not  required  to  use  the  utmost  degree  of  care  which  the 
human  mind  is  capable  of  inventing,  but  is  only  required  to 
use  the  highest  degree  of  care  and  diligence  which  is  rea- 
sonably practicable  under  the  circumstances  of  the  case  in 
question.  The  defendant  was  not  an  insurer  against  acci- 
dents, nor  is  the  defendant  compelled  to  insure  the  absolute 
safety  of  it  passengers.  What  the  defendant  was  required  to 
do  was  to  do  all  that  human  care,  vigilance,  and  foresight 
could  reasonably  do,  consistent  with  the  practical  operation 
of  the  road,  in  order  to  prevent  injury  to  the  plaintiff,  its  pas- 
senger. ' ' 

This  states  the  rule  precisely  as  contended  for  by  the  defend- 
ant, and  there  is  no  conflict  or  inconsistency  between  the 
paragraphs. 

It  is  further  said  in  argument  that  the  last  clause  of  the  first 
paragraph  of  the  charge  above  quoted  **is  so  confused  in 
statement  that  we  are  at  a  loss  to  understand  what  meaning 
the  court  sought  to  convey.  We  infer  that  the  court  meant 
to  say  that,  if  human  vigilance  and  foresight  could  have  dis- 
covered the  defect  in  the  link  or  pin,  that  notwithstanding 
the  defendant  did  not  contribute  to  such  injury,  and  was  using 
all  reasonable  care  to  avoid  it,  still  the  defendant  would  be 
liable.  Possibly  the  word  *and'  was  inadvertently  omitted 
in  the  fifth  line  of  paragraph  3,  so  that  the  sentence  should 
have  read,  *  and  that  human  care,  etc.'"  This  criticism  is 
ingenious  rather  than  ingenuous.  The  omission  of  the  con- 
junction **and"  between  successive  clauses  of  a  compound 
sentence  has  the   sanction  of  common  usage  by  writers  of 
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recognized  authority,  and  no  one,  whether  learned  or  unlearned, 
has  any  difficulty  in  understanding  what  is  meant.  The  thought 
of  the  trial  court  embodied  in  the  instruction  is  too  clear  tore- 
quire  interpretation,  and  is  in  strict  accord  with  appellant's  own 
interpretation  of  the  law  of  the  case. 

Other  objections  argued  by  counsel  are  necessarily  gov- 
erned by  the  conclusions  already  announced,  and  none  of 
them  can  be  sustained. 

The   judgment  of  the  district  court  is  affirmed. 


Central  of  Georgia  Ry.  Co.  v,  Dorsey. 

{Supreme  Court  of  Georgia,  Dec,  //,  1902,) 

[42  S.  B.  Rep.  1024.] 

nemota  Damages. 

Damages  traceable  in  some  measure  to  a  tortious  act,  but  resulting 
chiefly  from  other  and  contingent  circumstances,  and  not  the  legal  or 
natural  consequence  of  the  act,  are  too  remote  to  be  the  basis  of 
recovery  against  the  wronj^doer. 

Same — Female  Passenger  Obliged  to  Walk  at  Night  without  Escort.* 
It  follows  that,  where  a  female  passenger  on  a  railroad  train  was 
carried  beyond  her  station,  and  the  train  stopped  near  the  next 
station,  and  the  passenger  walked  at  nig^ht,  and  without  escort, 
through  the  town,  to  the  house  of  a  friend  in  that  town,  she 
would  not  be  allowed  to  show  that  she  was  frightened  by  hearing 
loud  voices  of  negro  men,  who  were  walking  behind  her,  unless  it  is 
«lao  made  to  appear  that  the  locality  was  one  in  which  such  occasion 
for  fright  was  likely  to  occur,  and  that  the  railroad  company  had 
notice  of  this. 

Continuing  Tort— Jurisdiction. 

Where  a  continuous  tort  by  a  railroad  company  is  commenced  in  one 
county  and  completed  in  another,  the  principal  damage  being  done  in 
the  latter  county,  the  courts  of  that  county  have  jurisdiction  of  the 
cause  of  action. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Henry  county;  W.  A.  Brown, 
Judge  pro  hac. 

Action  by  N.  E.  Dorsey  against  the  Central  of  Georgia 
Railway.  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

R.  L.  Berner  and  Hall  &  Cleveland,   for  plaintiff  in  error. 
W.  T.  Dickens,  G.  W.  Bryan,  and  L.  R.  Ray,  for  defendant 
in  error. 

SIMMONS,  C.  J.  It  appears  from  the  record  that  Mrs. 
Dorsey  purchased  a  ticket  of  the  Central  of  Georgia  Rail- 
way Company  at  East  Point,  Ga.,  one  of  its  stations,  for  trans- 
portation to  Lovejoy,  Ga.,  another  of  its  stations, — a  distance 
of  about  16  miles.     The  conductor  at  East  Point  stood  at  the 

*See  foot-note  appended  to  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Power 
<Ark.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  1 ;  note  appended  to  Texarkana, 
etc.,  Ry.  Co.  v,  Anderson  (Ark.),  18  Am.  &  Bug.  R.  Cas.,  N.  S.,  37. 
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front  end  of  the  ladies'  coach,  and  Mrs.  Dorsey  boarded 
the  coach  at  the  rear  end.  During  the  passage  of  the  train 
between  the  two  points,  the  conductor  failed  to  discover  Mrs. 
Dorsey,  and  she  failed  to  call  his  attention  to  her  presence  on 
the  train,  or  that  her  destination  was  Lovejoy.  The  train 
was  not  stopped  at  Lovejoy  for  her  to  get  off.  After  she  dis- 
covered that  she  had  passed  her  destination,  she  requested 
another  passenger  to  find  the  conductor.  The  fellow  pas- 
senger did  so.  The  conductor  then  stopped  the  train.  Before 
the  stop  was  made,  the  train  had  run  a  short  distance  beyond 
the  station  at  Hampton,  the  station  on  the  road  which  was 
next  beyond  Lovejoy.  The  conductor  assisted  Mrs.  Dorsey 
off,  and  she  undertook  to  walk  to  the  house  of  a  friend,  who 
resided  in  the  town  of  Hampton.  In  her  testimony  she  said 
that  she  walked  back  to  the  station,  and  there  was  no  light 
there.  She  then  went  on  along  the  road  leading  to  her 
friend's  house.  On  her  way  to  the  station  she  head  loud 
voices  of  people,  whom  she  supposed  to  be  negroes,  and  after 
she  left  the  station  these  negroes  followed  her,  talking  loudly. 
She  became  very  much  frightened  and  alarmed  on  account  of 
the  voices  of  the  negroes  and  their  following  her.  At  a  cross- 
street  she  turned  toward  the  house  of  her  friend,  and  the 
negroes  took  another  street.  This  testimony  as  to  her  fright 
because  of  the  voices  of  the  negroes  and  their  following  her 
was  objected  to  by  defendant's  counsel,  and  the  objections 
overruled  by  the  court.  The  jury  returned  a  verdict  for  the 
plaintiff.  The  defendant  moved  for  a  new  trial,  and  the 
admission  of  the  evidence  just  referred  to  was  made  one  of 
the  grounds  of  the  motion.  The  court  overruled  the  motion, 
and  the  movant  excepted. 

I,  2.  This  is  the  third  time  this  case  has  been  before  this 
court  (io6  Ga.  826,  32  S.  E.  873;  113  Ga.  564,  38  S.  E.  958), 
but  the  last  trial  seems  to  have  been  the  first  at  which  objec- 
tion was  made  to  the  evidence  as  to  the  plaintiff's  hearing 
the  negroes  following  her,  and  as  to  her  consequent  fright, 
and  the  damages  resulting  to  her  therefrom.  The  principal 
objection  made  to  this  evidence  was  that  it  did  not  show  such 
damages  as  could  be  recovered,  because  the  damages  sought 
to  be  proved  were  too  remote  and  consequential  in  character. 
We  think  this  objection  well  founded.  Our  Civil  Code 
declares  (sections  3912,  3913):  **If  the  damages  are  only  the 
imaginary  or  possible  result  of  the  tortious  act,  or  other  and 
contingent  circumstances  preponderate  largely  in  causing  the 
injurious  effect,  such  damages  are  too  remote  to  be  the  basis 
of  recovery  against  the  wrong-doer."  *' Damages  which  are 
the  legal  and  natural  result  of  the  act  done,  though  contingent 
to  some  extent,  are  not  too  remote  to  be  recovered.  But 
damages  traceable  to  the  act,  but  not  its  legal  or  material  con- 
sequence, are  too  remote  and  contingent."  The  damages 
claimed  by   the  plaintiff  as  arising  from  her  being  frightened 
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by  the  negroes*  voices  were  imaginary  and  contingent,  and 
were  not  the  legal  or  natural  result  of  the  tortious  act  of  the 
defendant.  It  was  not  shown  or  intimated  in  the  evidence 
that  the  defendant  or  its  agent  knew,  or  had  any  reason  to  be- 
lieve, that  there  were  any  negroes  at  the  station  or  in  the 
vicinity,  or  that  disorder  was  prevalent  or  common  in  the 
neighborhood,  or  that  it  was  the  custom  of  negroes  to  con- 
gregate there,  and  talk  in  a  boisterous  manner.  The  defend- 
ant was  not  bound  for  anything  which  happened  to  Mrs. 
Dorsey,  after  she  had  left  the  train,  which'was  not  the  natural 
and  probable  result  of  its  putting  her  off  at  that  place.  It 
was  no  more  bound  to  pay  for  her  nervousness  and  fright 
occasioned  by  the  voices  of  negroes  than  if  she  had  claimed 
to  have  seen  a  ghost  and  been  thereby  frightened.  Upon 
this  question,  see  Hopk.  Pers.  Inj.  §  14  et  seq.,  where  all  of 
the  decisions  of  this  court  upon  the  subject  are  collected. 
Under  these  decisions  we  are  clear  that  the  evidence  was,  in 
this  case,  inadmissible,  and  that  the  court  erred  in  overruling 
the  objections  thereto.  Defendant  in  error  relied  mainly 
upon  decisions  made  in  other  states  in  regard  to  the  ques- 
tion of  proximate  cause;  but,  whatever  may  be  the  rule  in 
those  states,  this  court  is  bound  by  the  sections  of  the  Code 
above  quoted,  and  by  the  decisions  made  thereunder.  Of 
course,  we  do  not  intend  to  hold  that  plaintiff  is  not  entitled 
to  recover  for  fatigue  resulting  from  her  walk  to  her  friend's 
house  and  damages  resulting  therefrom.  We  do  hold  simply 
that  she  cannot  recover  for  damages  resulting  from  the 
fright  she  so  graphically  described,  arising  from  hearing  the 
negroes*  voices,  when  it  does  not  appear  that  the  locality  was 
one  in  which  such  occasion  for  fright  was  likely  to  occur, 
or  that  the  defendant  had  any  notice  of  this.  What  has  been 
iust  said  disposes  of  the  question  made  by  the  motion  for  new 
trial  in  regard  to  the  admission  of  evidence  and  to  the  refusal 
to  give  in  charge  a  request  substantially  embodying  the  law 
laid   down  in  the  first  headnote. 

3.  It  appears  that  the  station  at  which  the  plaintiff  expected 
to  leave  the  train,  and  for  which  she  had  purchased  a-  ticket, 
was  in  Clayton  county,  while  the  station  near  which  she  was 
put  off  was  in  Henry  county,  in  which  latter  county  the  suit 
was  brought.  The  defendant  requested  the  court  to  charge 
the  jury  as  follows:  **A  party  must  sue  for  a  tort  in  the 
county  where  the  tort  is  committed,  and,  under  the  facts  of 
the  case,  the  plaintiff  cannot  recover  for  any  damages  for  any 
tort  that  occurred  in  Clayton  county.  If  Hampton  is  in 
Henry  county,  the  plaintiff  cannot  recover  for  being  carried 
beyond  Lovejoy,  or  for  not  putting  her  off  at  Lovejoy.'*  In 
our  opinion,  there  was  no  error  in  refusing  to  give  this 
charge.  While,  under  the  plaintiff's  theory,  it  was  a  tort  not 
to  stop  the  train  at  Lovejoy,  and  this  tort  was  committed  in 
Clayton  county,  the  carrying  her  on  beyond  Hampton  made 
it   all  a  continuous  tort.     We    think    plaintiff  might   have 
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brought  suit  in  either  county.  Railway  Co.  v.  O* Bryan,  ii2 
Ga.  127,  37  S.  E.  161. 

4.  The  question  as  to  the  remarks  made  by  plaintiff's 
counsel,  and  claimed  by  the  defendant  to  have  been  improper, 
is  not  likely  to  arise  again,  and  no  opinion  is  expressed 
thereon. 

Judgment  reversed.  All  the  justices  concurring,  except 
LUMPKIN,  P.  J.,  absent. 

Thomas  v.  Southern  Ry.  Co. 

{Supreme  Court  of  North  Carotina,  Dec*  20 ^  1902,) 

[42  S.  E.  Rep.  964.] 

Carriers — Baggage — Destruction— Presumption  of  Negligence* 
The  presumption  of  negligence  arising^   from  the  derailment  of  a 

train,  by  reason  of  which  a  passe  nger*s  baggage  was  destroyed  *  is  not 

rebutted  by  the  fact  that  the  derailment  and  wrecking  of  the  train  were 

caused  by  a  slide  of  dirt  and  rocks  on  the  track. 
Cook,  J.,  dissenting. 

Appeal  from  superior  court,  Haywood  county;  Justice, 
Judge. 

Action  by  Josephine  Thomas  against  the  Southern  Railway 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.     Reversed. 

G.  F.  Bason,  for  appellant. 

Crawford  &  Hannah  and  R.  D.  Gilmer,  for  appellee. 

CLARK,  J.  The  **facts  agreed"  are  defective,  in  that  the 
essential  element  of  negligence  upon  which  the  validity  of 
the  contract  depends  is  not  determined  and  stated.  The  law 
is  well  settled  and  thus  summed  up  in  2  Fet.  Carr.  section 
580:  **A  common  carrier  of  passengers  is  an  insurer  of  the 
passenger's  baggage  against  all  loss  or  damage,  except  for 
that  caused  by  the  act  of  God  or  by  the  public  enemy."  Sec- 
tion 627:  **A  common  carrier  of  a  passenger's  baggage  may 
by  express  contract  relieve  himself  from  his  common-law  lia- 
bility as  insurer;  but,  by  the  weight  of  authority,  he  cannot 
exempt  himself  from  liability  for  negligence  of  himself  or 
his  servants."  In  Capehart  v.  Railroad  Co.,  81  N.  C.,  at 
page  444,  31  Am.  Rep.  S05,  Ashe,  J.,  citing  Smith  v.  Railroad 
Co.,  64  N.  C.  235,  and  Glenn  v.  Railroad  Co.,  63  N.  C.  510, 
and  other  authorities,  says  that  the  common  carrier  cannot 
stipulate  against  any  loss  caused  by  negligence.  To  same 
purport.  Wood  v.  Railroad  Co.,  118  N.  C,  at  page  1063,  24 
S.  E.  704.  Brown  v.  Telegraph  Co.,  iii  N.  C,  at  page  191, 
16  S.  E.  179,  17  L.  R.  A.  648,  32  Am.  St.  Rep.  793,  citing 
from  Cooley,  Torts,  687,  says:  ** The  old  principle  that  one 
cannot  provide  by  contract  against  liability  for  negligence 
applies  to  every  species  and   degree   of   negligence  or  tort^ 

*See  g^enerally,  foot-note  appended  to  Texas  &  P.  Ry.  Co.  v.  Gardner 
(C.  C.  A.),  3  R.  R.  R.  759,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  7S9. 
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The  facts  here  agreed  admit  the  destruction  of  the  trunk  **by 
fire  in  a  wreck  of  the  train  caused  by  a  slide  of  dirt  and  rocks 
upon- the  track/'  There  is  a  presumption  of  negligence 
from  the  fact  that  the  train  was  derailed  by  running  into  a 
pile  of  dirt  and  rocks  upon  the  track.  2  Fet.  Carr.  §  482. 
** Res  ipsa  loquitur."  This  presumption  is  not  rebutted  in 
the  facts  agreed.  It  is  not  agreed  that  there  was  no  negli- 
gence, and  the  plaintiff  contends  that  the  defendant  admits 
negligence  by  submitting  the  case  upon  the  validity  of  the 
contract  on  that  state  of  facts.  The  validity  of  such  con- 
tract, as  applied  to  the  facts  of  any  case,  depends  upon 
whether  there  was  negligence  on  the  part  of  the  defendant ; 
and,  upon  the  facts  agreed,  if  there  is  not  a  presumption  of 
negligence,  there  is  certainly  no  presumption  to  the  contrary, 
and  the  case  should  go  back,  that  this  may  be  ascertained  by 
a  jury,  if  not  agreed  upon  by  the  parties. 
Error. 

DOUGLAS,  J.  (concurring).  I  concur  in  the  opinion  of  the 
court  that  this  case  should  be  remanded  in  order  that  the 
essential  fact  of  negligence  may  be  found  by  verdict  or  agree- 
ment. In  fact,  I  am  somewhat  inclined  to  think  that  the 
plaintiff  is  entitled  to  judgment  on  the  facts  agreed,  under  the 
decision  of  this  court  in  Marcon  v.  Railroad  Co.,  126  N.  C. 
200,  35  S.  E.  423,  where  it  is  said:  **The  principles  govern-r 
ing  the  case  at  bar  are  well  settled.  It  is  the  duty  of  every 
railroad  company  to  provide  and  maintain  a  safe  roadbed, 
and  its  negligent  failure  to  do  so  is  negligence  per  se. 
*  *  *  As  the  law  places  upon  the  company  the  positive 
duty  of  providing  a  safe  track,  including  the  incidental  duties 
of  inspection  and  repair,  its  unsafe  condition,  whether 
admitted  or  proved,  of  itself  raises  the  presumption  of  neg- 
ligence. This  is  always  the  case  where  there  is  a  failure  to 
perform  a  positive  duty  imposed  by  law.  The  burden  of 
proving  such  a  failure  of  legal  duty  rests  upon  the  plaintiff, 
but,  when  that  fact  is  proved  or  admitted,  the  burden  of  prov-r 
ing  all  such  facts  as  are  relied  on  by  the  defendant  to  excuse 
its  failure  rests  upon  the  defendant.  Its  plea,  then,  is  in  the 
nature  of  confession  and  avoidance.*'  If  it  be  contended  that 
no  presumption  of  negligence  arises  against  the  defendant 
from  the  naked  fact  of  obstruction  stated  by  the  case  agreed, 
there  is  certainly  no  presumption  in  its  favor.  The  landslide 
may  not  originally  have  been  caused  by  the  negligence  of  the 
defendant,  but  that  would  not  excuse  the  failure  of  proper 
inspection,  or  negligently  permitting  the  roadbed  to  remain 
in  a  dangerous  condition,  without  repair  and  without  warn- 
ing, after  its  condition  was  or  might  have  been  discovered  by 
due  diligence.  In  the  view  most  favorable  to  the  defendant, 
its  negligence  is  an  open  question. 

COOK,  J.  (dissenting).  Upon  the  facts  stated  in  the  case 
agreed,  plaintiff  is  bound  by  her  special  contract  with  defend- 
ant company,  and  can  recover  only  the  sum  of  $100  for  the 
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baggage  destroyed  by  fire  in  the  wreck.  There  is  a  distinc- 
tion between  a  passenger  ticket  in  the  ordinary  form,  which 
is  regarded  as  a  mere  voucher  or  token,  and  a  ticket  which 
is,  and  purports  on  its  face  to  be,  the  entire  contract  between 
the  carrier  and  passenger.  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  56a 
The  regular  local  first-class  fare  was  three  cents  per  mile;  but 
in  buying  a  1,000-mile  ticket,  paying  for  that  much  mileage 
at  one  time,  which  could  be  used  from  time  to  time,  at  con- 
venience, until  exhausted,  plaintiff  obtained  transportation  at  a 
reduced  rate, — 2k  cents  per^mile, — and  defendant  received  the 
lump  sum,  which  was  an  advantage  to  both  parties.  The 
right  to  make  such  a  special  contract  is  too  well  settled  to  be 
controverted.  It  was  founded  upon  a  valuable  consideration, 
which  consisted  in  a  reduction  of  the  fare.  The  limit  of  $100 
for  liability  on  account  of  the  baggage  was  a  reasonable  and 
valid  one.  Compensation  for  the  carriage  of  baggage  is  in- 
cluded in  the  passenger's  fare  (Railroad  Co.  v.  Cox.,  95  Am. 
Dec.  640;  Warner  v.  Railroad  Co.,  92  Am.  Dec.  389),  so  that 
which  was  being  taken  by  plaintiff  in  excess  of  the  amount 
agreed  upon  was  not  covered  by  the  contract  and  fare  paid, 
but  was  being  carried  without  compensation.  Plaintiff's 
failure  to  read  the  ticket  was  not  the  fault  of  the  defendant. 
She  knew  that  she  was  obtaining  transportation  at  a  reduced 
rate,  and,  being  required  to  sign  the  ticket  in  the  presence  of 
the  witness  who  attested  her  signature,  had  express  notice 
that  she  was  obligating  herself  in  some  way.  It  does  not 
appear  that  she  did  not  understand  the  contract,  nor  that  she 
did  not  read  it  after  signing  it,  and  before  boarding  the  car. 
She  had  it  in  her  possession  and  could  have  done  so.  This 
being  a  special  contract,  as  distinguished  from  an  ordinary 
passage  ticket,  and  in  writing,  and  signed,  there  was  no  obli- 
gation resting  upon  defendant's  agent  to  read  it,  01  to  notify 
her  of  its  conditions  and  limitations.  Counsel  for  plaintiff 
argue,  orally  and  by  brief,  that  defendant  cannot  contract 
against  its  negligence,  and  therefore  a  recovery  should  be  had 
for  the  full  value,  and  cite  the  authorities  to  sustain  that 
proposition  of  law.  But  the  facts  in  the  case  agreed  do  not 
show  that  the  destruction  of  the  trunk  was  caused  by  defend- 
ant's negligence.  The  sliding  of  dirt  and  rocks  upon  the 
track,  causing  the  wreck  of  the  train,  nothing  else  appear- 
ing, does  not  show  or  raise  presumption  of  negligence,  and 
this  is  the  only  fact  as  to  the  wreck  submitted  to  us. 


Hannon  v.  Boston  Elevated  Ry.  Co. 

{Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  Jan.  8,  1903,) 

[65  N.  E.  Rep.  809.] 

Carriers— Elevated  Railways— Injuries  to  Passenger— Negligence* 
For  the  rapid  handUnf^  of  the   throng's  of  passengers  on  an  elevated 


*As  to  the  care  required  in  setting*  down  passengers,  see  mono- 
graph appended  to  Phillips  v.  St.  Charles  St.  R.  Co.  (La,),  1  K.R.  R- 
91)2,  24  Am.  &  Enff.  R.  Cas.,  N.  S.,  902, 
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road,  the  cars  were  so  arranged  that  the  side  doors  for  the  exit  of  the 
passeng-ers  were  opened  by  guards  on  platforms  at  the  stations.  A 
passenger  who  had  his  hand  on  one  of  the  doors  was  injured  by  the 
guard's  opening  it  before  the  train  came  to  a  full  stop.  The  guard 
hid  no  knowledge  of  the  position  of  the  passenger's  hand,  and  the 
train  was  so  nearly  stopped  that  the  opening  of  the  door  was  the 
occasion  of  no  danger :  held,  that  the  guard  was  not  guilty-  of  neg- 
ligence. 

Exceptions  from  superior  court,  Suffolk  county. 

Action  by  Hannon  against  the  Boston  Elevated  Railway 
Company.  Judgment  for  defendant,  and  plaintiff  brings  ex- 
ceptions.    Exceptions  overruled. 

Alfred  S.  Hayes,  for  plaintiff. 
E.  P.  Saltonstall,  for  defendant. 

KNOWLTON,  C.  J.  The  defendant  is  engaged  in  carry- 
ing great  numbers  of  pa.ssengers  on  its  trains  above  the 
surface  and  through  the  subway  in  Boston.  Its  cars  are 
fitted  with  doors  at  the  end,  through  which  passengers  enter, 
and  sliding  doors  at  the  side,  through  which  they  pass  out. 
The  stations  are  not  far  apart,  and  during  the  busy  hours  of 
the  day  throngs  of  passengers  are  very  great;  In  order  to 
accommodate  them  with  rapid  transit,  it  is  important  that 
arrangements  be  made  for  their  exit  and  entry  at  the  stations 
with  the  least  possible  delay.  To  do  this,  guards  are  pro- 
vided at  the  stations,  who  open  the  doors  when  the  trains 
arrive,  so  that  passengers  can  quickly  leave  the  cars,  and 
other  guards  on  the  trains  who  open  the  gates  at  the  ends  of 
the  cars,  so  that  other  passengers  can  quickly  enter^  The 
plaintiff  was  accustomed  to  ride  on  these  cars  three  or  four 
times  a  day,  and  was  familiar  with  the  method  of  managing 
them.  At  the  time  of  the  accident  the  car  was  not  crowded, 
and  he  had  a  seat.  There  were  plenty  of  straps  by  which  one 
could  hold,  if  he  desired,  when  standing.  When  the  station 
was  called,  he  arose,  walked  across  the  car  to  the  middle  door, 
and  took  hold  with  his  right  hand  of  the  wooden  upright  part 
of  the  side  of  the  door.  There  was  nobody  standing  in  the 
aisle.  'As  the  car  came  to  a  stop  it  jerked  somewhat,  and  he 
was  thrown  off  his  balance,  and,  in  order  to  steady  himself, 
put  out  his  left  hand,  the  fingers  of  which  rested  against  the 
glass  of  the  door  near  the  casing.  Before  the  car  had  come 
to  a  complete  stop,  the  guard  on  the  platform  outside  the  car 
pulled  back  the  door;  and  as  he  did  so  the  middle  finger  of 
the  plaintiff's  left  hand,  which  was  resting  against  the  glass 
of  the  door,  was  jammed  between  the  window  frame  of  the 
door  and  the  door  casing.  The  only  negligence  relied  on  by 
the  plaintiff  is  the  opening  of  the  door  before  the  train  had 
come  to  a  full  stop. 

We  need  not  consider  the  question  whether  there  was  any 
evidence  of  due  care  on  the  part  of  the  plaintiff  in  allowing 
his  fingers  to  rest  against  the  glass  of  the  door  at  a  time 
when  he  knew  it  was  about  to  be  opened,  for  we  are  of  opin- 
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ion  that  there  was  no  evidence  of  negligence  on  the  part  of 
the  defendant.  To  save  time  for  the  multitudes  of  travelings 
people,  to  whom  time  is  valuable,  it  is  necessary  to  have  the 
doors  ready  to  permit  exit  as  soon  as  the  passengers  safely  can 
begin  to  pass  out.  A  little  time  must  be  consumed  in 
unfastening  and  opening  the  doors.  To  hold  that  the  guard 
outside  shall  not  be  permitted  to  begin  the  process, 
until  the  cars  come  to  a  complete  standstill  would  im- 
pose an  unnecessary  and  unreasonable  restriction,  whose 
effect  would  delay  passengers  und  prolong  the  running  time  of 
the  trains.  Ordinarily  there  is  no  reason  to  anticipate  dan- 
ger from  beginning  to  get  ready  the  places  of  exit  while  the 
train  is  in  the  last  part  of  its  movement  before  coming  to  a  full 
stop.  Passengers  are  not  expected  to  have  their  fingers  in 
such  position  as  to  be  endangered  by  the  opening  of  the  doors: 
at  such  times.  Of  course,  the  guard  must  be  careful  not  to 
open  the  car  when,  from  the  speed  of  the  train  or  from  any 
other  cause,  he  has  reason  to  anticipate  danger  to  passengers.. 
In  the  present  case  there  is  nothing  to  show  that  he  knew 
that  the  plaintiff's  fingers  were  on  the  glass. 
Exceptions  overruled. 

Chicago  &  A.  R.  Co.  et  al,  v.  Murphy. 

(Supreme  Court  of  Illinois,  Oct,  ^5, 1902,) 

[64  N.  E.  Rep.  1011.] 

Torts — Pleading— Amendment. 

Where  a  declaration  in  an  action  for  tort  alleged  that  it  was  brought 
by  plaintilf,  **8uing  for  the  use"  of  another,  an  amendment  striking 
out  such  words  was  only  a  matter  of  form,  and  properly  allowed. 

Same — Misjoinder  of  Counts. 

It  is  improper  to  join  in  the  same  declaration  in  an  action  for  negli^ 
gence  a  count  against  two  defendants,  with  counts  ag'ainst  each  of  them 
separately. 

Injury  to  Passenger — Derrick  near  Track — Question  for  Jury. 

Where  a  passenger  in  a*railroad  train  was  injured  by  a  stone  on 
a  derrick  near  the  track  swinging  against  the  car  in  which  he 
was  riding,  and  the  track  for  a  distance  of  1,000  feet  was  straight^ 
and  no  obstruction  prevented  the  engineer  from  seeing  the  stone 
as  his  train  approached,  and  the  negligence  of  the  men  in  charge 
of  the  derrick  was  clearly  shown,  a  motion  in  an  action  against 
both  the  railroad  company  and  the  owner  of  the  derrick  to  take  the 
case  from  the  jury  was  properly  denied. 

Same — Same — Evidence. 

In  an  action  against  a  railroad  company  and  a  person  unloading 
stone  near  the  track  by  means  of  a  derrick,  testimony  of  the  engineer  and 
of  other  witnesses  produced  by  the  person  unloading  the  derrick  that  the 
engineer  could  have  seen  the  stone  being  unloaded  which  struck 
the  train  on  which  plaintiff  was  a  passenger,  and  that  he  actually 
did  see  it,  was  properly  admitted  against  the  railroad  company. 

Carriers  of  Passengers— Degree  of  Care.* 
A  railroad  company   is  bound  to  exercise  the  highest  degree  of  care 

*A8  to  the  degree  of  care  required  of  carriers  of  passengers,  see  foot- 
note appended  to  tK>uisville  &  N.  R.  Co.  v.  Mitchell  C^la.),  4  R.  R.  R« 
425,  27  Am.  A  Eng.  R.  Cas.,  N.  S.,  425. 
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reasotiabl  J  consistent  with  the  due  operation  of  its  road,  and  an  instruc- 
tion requiriufir  of  the  company  the  higfhest  degree  of  care  **under  the 
circumstances**  was  not  erroneous,  and  relieved  the  company  of 
responsibility  for  an  injury  resulting  from  a  want  of  the  highest  degree 
of  care  under  any  and  all  circumstances. 

Burden  of  Proof. 

An  instruction  in  an  action  for  personal  injuries  that,  if  the  jury 
believe  **from  a  preponderance  of  the  evidence**  that  defendant  was 
not  negligent,  their  verdict  must  be,  '*Not  guilty,"  was  erroneous, 
as  casting  the  burden  of  proof  on  the  defendant  to  show  want  of  negli- 
gence. 

Same. 

Where,  under  the  evidence,  the  jury  could  not  have  properly  found 
other  than  that  defendant*s  employees  were  grossly  negligent,  an 
idstruction  placing  on  defendant  the  burden  of  proof  was  harmless  error. 

m 

Appeal  from  appellate  court.  First  district. 

Action  by  T.  J.  Murphy  against  the  Chicago  &  Alton  Rail- 
road Company  and  F.  P.  Bagley.  Judgment  for  plaintiff,  and 
defendants  brought  separate  appeals  to  the  appellate  court  (99 
111.  App.  126),  where  the  judgments  were  modified  and  affirmed, 
and  defendants  appeal.     Affirmed. 

James  H.  Teller  and  Defrees,   Brace  &   Ritter,   for  appel- 
lants. 
C.  M.  Hardy  and  L.  P.  Wilcox,  for  appellee. 

WILKIN,  J.  This  action  on  the  case  was  brought  by  the 
appellee  against  the  Chicago  &  Alton  Railroad  Company  and 
Frederick  P.  Bagley  in  the  superior  court  of  Cook  county. 
The  declaration  contained  three  counts,  in  the  first  of  which 
it  was  alleged  that  the  plaintiff  on  the  4th  day  of  May,  1897, 
purchased  of  the  railroad  company  a  passenger  ticket  from 
the  city  of  Chicago  to.  Springfield,  Mo.,  and  then  became  a 
passenger  from  said  city  of  Chicago  to  said  destination,  and 
thereupon  it  became  and  was  the  duty  of  the  said  defendant 
railroad  company  to  use  due  care  and  diligence  in  carrying 
him,  and  in  the  management  and  running  of  its  trains  for 
that  purpose ;  to  use  due  care  and  diligence  to  prevent  the  plain- 
tiff from  being  injured  by  dangerous  structures  and  things  in 
and  upon  said  train,  and  in  and  upon  and  along  the  course 
of  said  railroad,  while  he  was  thus  being  carried;  to  use  due 
care  and  diligence  in  watching  for  and  avoiding  impending 
danger  and  dangerous  structures  and  things  in  and  upon  said 
train,  and  in  and  upon  and  along  the  course  of  said  railroad, 
while  said  plaintiff  was  bemg  carried  by  said  defendant;  yet 
it  did  not  regard  its  duty  as  aforesaid,  but,  on  the  contrary 
thereof,  ran  and  managed  said  train  in  such  a  manner  as  to 
bring  it  with  force  and  violence  in  contact  with  a  certain  large 
stone,  weighing  40  tons,  which  was  then  possessed  and  con- 
trolled by  the  said  defendant  Frederick  P.  Bagley  at  a  point 
near  Eighteenth  street,  upon  said  railroad,  in  the  city  of 
Chicago,  and  that  the  said  Bagley  did  then  and  there  will- 
fully, maliciously,  wantonly,  carelessly,  and  negligently 
handle  and  manage  said  stone,   by  means  of  a  derrick  and 

6  R  R  R— 55 
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crane,  in  such  a  manner  as  to  bring  said  stone  with  great 
force  and  violence  in  contact  and  collision  with  said  train 
wherein  said  plaintiff  was  a  passenger,  and  by  means  afore- 
said the  said  stone  was  then  and  there  carelessly,  willfully, 
maliciously,  and  negligently  hurled  with  great  force  and 
violence  by  said  defendant  Frederick  P.  Bagley  into,  upon, 
and  against  said  train  wherein  the  plaintiff  was  then  and 
there  a  passenger,  by  means  of  which  the  plaintiff  was  then 
and  there  thrown  with  great  force  and  violence  to  and  upon 
the  floor  of  a  certain  car  in  said  train  to  and  upon  the  ground, 
by  means  of  which  his  head  was  greatly  injured,  etc.; 
describing  at  length  the  nature  of  his  injuries,  and  alleging 
the  expenditure  of  money  in  being  cured  of  such  injuries.  The 
second  and  third  counts  are  for  the  same  injury,  but  the  sec- 
ond charges  the  railroad  company  alone,  and  the  third  the 
defendant  Bagley  alone.  The  suit  wSls  first  brought  in  the 
name  of  the  plaintiff,  ** suing  for  the  use  of  August  Haley.'* 
Pleas  of  not  guilty  were  filed  by  both  defendants.  During 
the  trial,  which  was  by  jury,  the  plaintiff  was  asked  whether 
he  had  assigned  his  claim  to  Haley,  which  was  objected  to  by 
counsel  for  the  plaintiff,  and  the  objection  sustained.  There- 
upon the  plaintiff,  by  leave  of  the  court,  amended  his  declara- 
tion by  striking  out  ** suing  for  the  use  of  August  Haley." 
Counsel  then  asked  leave  to  plead  over,  but  that  leave  was 
denied,  and  the  trial  proceeded  upon  the  issues  made  by  the 
pleas  of  not  guilty  then  on  file.  The  jury  returned  a  verdict 
in  f£.vor  of  the  plaintiff  for  $6,ooo.  The  defendants  entered 
their  motions  for  a  new  trial  and  in  arrest  of  judgment,  both 
of  which  were  overruled,  and  judgment  entered  upon  the 
verdict.  The  defendants  prosecuted  separate  appeals  to  the 
appellate  court  for  the  First  district,  and  the  branch  of  that 
court,  after  requiring  the  plaintiff  to  enter  a  remittitur  of 
$3,000,  affirmed  the  judgment  of  the  superior  court.  The 
<iefendants  both  appeal  to  this  court,  and  have  filed  separate 
briefs  and  arguments.  At  the  close  of  plaintiff's  evidence, 
and  again  at  the  close  of  all  the  evidence,  the  usual  motions 
for  an  instruction  to  the  jury  to  find  the  issues  for  the  defend- 
ants were  made  and   overruled. 

It  is  insisted  by  counsel  for  Bagley  that  the  trial  court  erred 
in  allowing  plaintiff  to  amend  his  declaration  by  striking  out 
the  words  **suing  for  the  use,''  etc.  The  claim  was  not 
assignable,  and  the  use  of  those  words  was  mere  surplusage. 
Railroad  Co.  v.  Lundahl,  183  111.  284,  55  N.  E.  667.  The 
amendment  was  only  a  matter  of  form,  and  no  further  pleas 
were  necessary,  or  could   have  been  filed. 

It  is  urged  by  both  defendants  that  the  refusal  to  sustain 
the  motion  in  arrest  of  judgment,  which  was  based  upon  the 
fact  that  there  was  a  misjoinder  of  counts  in  the  declaration, 
was  error.  It  was  improper  to  join  in  the  same  declaration 
a  count  against  the  two  defendants,  with  counts  against  each 
of  them  severally.     Of  course,  joint  tort  feasors   may  be  sued 
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jointly  or  severally,  but  they  cannot  be  sued  severally  'in  the 
same  action.  It  is  undoubtedly  also  true  that  at  common  law 
a  misjoinder  of  counts  could  be  taken  advantage  of  by  motion 
in  arrest  of  judgment  or  on  error,  but  we  do  not  think  that 
rule  should  be  applied  in  this  state.  By  section  24  of  our 
practice  act,  amendments  before  final  judgment  may  be 
allowed  on  such  terms  as  arejust  and  reasonable,  introduc- 
ing new  parties  plaintiff  or  defendant,  discontinuing  as  to  any 
joint  plaintiff  or  defendant,  changing:  the  form  of  action,  and 
in  any  matter  either  of  form  or  substance,  or  in  any  process, 
pleading,  or  proceeding  which  may  enable  the  plaintiff  to 
sustain  the  action  for  the  claim  for  which  it  was  intended 
to  be  brought,  or  the  defendant  to  make  a  legal  defense.  Sec- 
tion 6  of  the  statute  of  amendments  and  jeofailes  (Hurd*s 
Rev.  St.  1899,  p.  142)  is  as  follows:  "Judgment  shall  not  be 
arrested  or  stayed  after  verdict,  nor  shall  any  judgment  upon 
verdict  or  finding  by  the  court,  or  upon  confession  nil  dicit 
or  non  sum  informatus,  or  upon  any  writ  of  inquiry  of  damages, 
be  reversed,  impaired,  or  in  any  way  affected,  by  reason  of 
any  of  the  following  imperfections,  omissions,  defects,  matters 
or  things  in  the  process,  pleadings,  proceedings  or  records, 
namely:  ♦  ♦  *  Fifth,  for  any  mispleading,  insufficient 
pleading,"  etc.  A  misjoinder  of  counts  in  the  same  declara- 
tion is  a  ** mispleading,"  as  that  term  is  used  in  this  statute. 
It  was  so  held  in  Lovett  v.  Pell,  22  Wend.  375,  in  which 
Senator  Verplanck  said:  **I  think  that,  according  to  the 
sense  and  intention  of  our  enlarged   statute   of  amendments, 

*  mispleading'  includes  within  its  sense  a  misjoinder  of  counts. 
The  word  is  frequently  employed  in  a  narrower  sense,  but  it 
may  very  well  be  used  with  various  degrees  of  latitude,  since 
the  word  'pleading,*  on  which  it  is  formed,  is  used  with  still 
greater.  Neither  that  word,  nor  its  derivative,  *  mispleading,' 
are  words  of  precise  definition  and  unvarying  meaning,  but 
are  understood  with  more  or  less  latitude,  according  to  the 
context  and  the  intent   and  object  for  which  they   are  used. 

*  *  *  'Mispleading,'  in  its  immediate,  and,  I  suppose, 
more  usual,  sense,  signifies  essential  errors  or  omissions  in 
the  defendant's  defense,  but  it  is  also  expressly  defined  to 
comprehend  'any  mistakes  or  omissions  essential  either  to 
the  action  or  defense  occurring  either  in  the  declaration  or 
the  subsequent  pleading.'  See  Tidd,  Prac.  954.  According 
to  this  larger  and  broader  sense,  the  word  must  comprise,  as 
one  species  of  mistakes  essential  to  the  action,  such  a  mis- 
joinder of  counts  as  would  be  bad  on  demurrer,  and  it  would 
fall  strictly  within  the  intention  of  our  statute  that  such  a 
mistake  should  be  cured  after  verdict,  when  no  prejudice  has 
been  done  by  it  to  the  substantial  justice  of  the  cause  and  all 
rights  of  the  parties."  If  the  contention  on  the  motion  in 
arrest  of  judgment  had  been  urged  by  way  of  demurrer  to  the 
declaration,  the  plaintiff  could  readily  have  removed  the 
objection  by  striking   out   the  second  and   third  counts,  and 
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would  doubtless  have  done  so.  We  entertain  no  doubt  as 
to  the  correctness  of  the  ruling  upon  the  motion  in  arrest  of 
judgment.  There  was  a  count  against  both  defendants^ 
which  the  verdict  of  the  jury  followed,  and  upon  which  the 
judgment  below  is  based. 

It  is  again  contended  that  the  trial  court  erred  in   refusing 
to  take    the  case  from  the  jury,  which  raises  the  legal  ques- 
tion whether  there  was  any  evidence  fairly  tending  to   prove 
the  plaintiff's  cause   of  action.     The  facts,  as  developed  by 
the  evidence,  show  that  on  the  morning  of  the  accident   the 
plaintiff  became  a  passenger  upon  a  south-bound  train   of  the 
defendant  railroad  company;  having  purchased  a   ticket  from 
Chicago  to  Springfield,  Mo.     The  train  left  the  depot  in  the 
city  on  schedule  time,  and  proceeded  on  the  westerly  of  two 
tracks  used  by  the  company  in  coming  into  and  going  out  of 
the  Union  Depot.     Immediately  south  of  Eighteenth  street, 
on  the  west  of  said  west  track,  was  a  marble  yard  operated  by 
F.  P.  Bagley.     In  the  marble  yard  was  a  derrick  and  crane  used 
for  hoisting  stone  from  flat  cars,  which  were  run  upon   a  side 
track  belonging  to  the  stone  yard,  and  which  derrick,  in  its 
use,  was  liable,  as  it  lifted  a  stone  from  the  flat  car,  to  swing 
so  near  to  the  west  track  of  the  railroad  as  to  come  in  contact 
with  trains  passing  thereon.     On  that  morning  employees  of 
Bagley  were  unloading  the  stone  mentioned  in  the  declara- 
tion.    It  was  suspended  on   a  chain   which  ran  through  a 
pulley  attached  to  the  derrick   boom.     Four  men  were   at  a 
windlass,  hoisting  the  stone,  and  one  man  was  usually  on  the 
flat  car  for  the  purpose  of  pulling  it  around  so  as  to   prevent 
it  from   swinging  toward  the  track,  by  means  of  a    rope 
attached  to  it  for  that  purpose;  but  at  the  time  of  the  acci- 
dent the  employee  who  should  have  managed  the   rope  had 
left  it,  and  gone  to  the  place  in  the  yard  where  it  was  in- 
tended to  deposit  the    stone,   for  the  purpose    of  placing 
timbers  to  receive  it.     As  the  train   passed  the  derrick,  the 
stone  swung  against  the  front  part  of  it,  rebounded,  and  then 
struck  the  front  of  the  rear  car,  in  which  plaintiff  was  seated, 
tearing  out  the  side  of  the  car,  demolishing  the  seats,  throw- 
ing the  plaintiff  upon  the  floor,  and   seriously  injuring  him. 
For  a  distance  of  i,oooor  1,500  feet  north  of  the  stone  yard  the 
railroad  track  was  straight,  and  no  obstructions  intervened  to 
prevent  the  engineer    from  seeing  the  stone  as  his  train 
approached   it.     The   plaintiff's   testimony    alone,    with  its 
reasonable  intendments  and  inferences,  fairly  tended  to  prove 
that  his  injury  resulted  through  the  joint  negligence  of  the 
servants  of  the  railroad  company  and  those  of   the  defendant 
Bagley,  and  he  was  corroborated  by  witnesses   introduced  by 
him  who  were  present  at  the  time,  assisting  in  unloading  the 
stone.     The  motion  to  take  the  case  from  the  jury  at  the  close 
of  plaintiff's  testimony  was  properly  denied. 

It  is  conceded  by  counsel  for  the  railroad  company  that  the 
added  testimony  of  the  engineer,  and  perhaps  other  witnesses 
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produced  by  Bagley,  tended  to  prove  that  the  engineer  not 
only  could  have  seen  the  block  of  stone  and  impending  dan- 
ger, but  that  he  actually  did  see  it,  and  signaled  to  the  par- 
ties in  charge  of  the  derrick  to  get  it  out  of  the  way;  but  it  is 
contended  that  evidence  was  improperly  admitted  against 
the  railroad  company,  over  its  objection.  We  are  unable  to 
see  how  the  court  could  properly  have  sustained  the  objection 
to  the  competency  of  that  evidence.  The  defendants  were 
sued  jointly,  and,  in  the  introduction  of  testimony,  either  had 
a  right  to  offer  such  evidence  as  he  or  it  deemed  material  to 
his  or  its  own  defense.  If  the  other  party  regarded  any 
testimony  admissible  only  against  the  one  offering  it,  he  or  it 
should  have  asked  the  court  to  limit  its  application  by  a 
proper  instruction  submitted  for  that  purpose,  but  could  not 
deprive  the  other  party  of  its  benefit.  There  was  no  error  in 
the  admission  of  that  testimony,  or  in  the  final  refusal  to 
instruct  the  jury  to  find  either  of  the  defendants  not   guilty. 

The  railroad  company  asked  the  court  to  instruct  the  jury 
that  unless  they  found  from  the  evidence  that  the  company,  by 
its  servants  in  charge  of  the  train,  while  there  was  yet  time 
to  stop  the  same  before  reaching  the  place  at  which  the  acci- 
dent occurred,  had  notice  or  reason  to  suppose  that  said 
derrick  would  be  operated  while  said  train  was  passing  it, 
and  that  such  operation  would  endanger  the  safety  of  the  pas- 
sengers in  said  train,  they  must  find  the  said  railroad, com- 
pany not  guilty.  The  court  refused  to  give  it  as  asked,  but 
added,  after  the  words  ^'reason  to  suppose,"  **or  by  the  exer- 
cise of  the  highest  degree  of  care,  under  the  circumstances,  in 
running  its  said  train,  consistent  with  the  due  operation  of 
its  road,  would  have  known  that  said  derrick,'*  etc.  It  is 
insisted  that  this  modification  was  erroneous,  because  the 
language  ** highest  degree  of  care'*  was  not  qualified  by  the 
word  ** reasonable**  or  ** practicable.**  A  railroad  company, 
in  the  protection  of  its  passengers  against  injury  or  danger, 
is  bound  to  exercise  the  highest  degree  of  care  and  skill  rea- 
sonably consistent  with  the  due  operation  of  its  road.  It  is 
not  an  insurer  against  danger  or  injury,  but  is  held  to  the 
exercise  of  extraordinary  care  and  vigilance.  The  qualifica- 
tion, **  the  highest  degree  of  care  under  the  circumstances,'* 
relieved  the  company  of  the  responsibility  for  any  injury 
resulting  from  a  want  of  the  highest  degree  of  care  under  any 
and  all  circumstances.  The  modification  was  not  improper. 
Railroad  Co.  v.  Kromshinsky,  185  111.  92,  56  N.  E.  11 10,  and 
cases  cited. 

The  defendant  Bagley  asked  the  court  to  instruct  the  jury 
that  if  they  believed  from  the  evidence  that  the  employees  of 
the  Chicago  &  Alton  Railroad  Company  were  negligent,  and 
that  the  employees  of  Bagley  were  not  negligent,  then  their 
verdict  must  be,  **Not  guilty,**  as  to  the  defendant  Bagley, 
but  the  court  modified  it  so  as  to  read  as  follows:  **The  jury 
are  further  instructed  that  if  they  believe  from  a  preponderance 
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of  the  evidence  that  the  employees  of  Bagley  were  not  negli- 
gent, then  their  verdict  must  be,  *  Not  guilty,'  as  to  the  defend- 
ant Bagley."  The  instruction  as  asked  was  improper. 
Whether  the  employees  of  the  railroad  company  were  negli- 
gent was  a  matter  of  no  concern  of  Bagley.  It  was  enough 
for  the  purposes  of  his  defense  if  there  was  no  negligence  on 
the  part  of  his  own  employees.  But  as  modified  it  was  man- 
ifestly erroneous.  It  cast  the  burden  of  proof  upon  him  to 
prove  that  his  employees  were  not  negligent.  Nor  can  we 
agree  with  counsel  for  the  appellee  or  the  appellate  court 
that  the  error  was  cured  by  the  ninth  instruction  given  by  the 
court  of  its  own  motion,  which  properly  told  the  jury  **that 
the  plaintiff  must  establish  his  case  by  the  greater  weight  of 
the  evidence.**  The  most  that  can  be  said  is  that  this  ninth 
instruction  tells  the  jury  that  on  the  question  of  negligence 
the  burden  of  proof  is  upon  the  plaintiff,  whereas  the 
seventh,  purporting  to  be  given  at  the  instance  of  the  defend- 
ant Bagley,  casts  that  burden  upon  him;  and,  as  has  been 
frequently  said  in  such  cases,  it  is  impossible  to  tell  which  the 
jury  adopted  as  announcing  the  correct  rule  or  which  it  fol- 
lowed But  should  the  judgment  below  be  reversed  for  this 
error.?  We  think  not.  There  was  no  conflict  in  the  evidence 
as  to  what  the  employees  of  Bagley  did.  They  raised  the 
stone,  by  means  of  the  derrick,  from  the  flat  car,  knowing  that 
it  was  liable  to  swing  so  near  to  the  railroad  track  as  to 
endanger  passing  trains.  They  also  knew  that  a  train  on  the 
company's  road  on  that  track  was  due  about  that  time.  They 
had  provided  a  rope  to  prevent  the  result,  but  negligently 
failed  to  use  it.  Treating  the  case  against  Bagley  as  depend- 
ing upon  the  question  of  negligence,  the  jury  could  not  prop- 
erly have  found  otherwise  than  that  his  employees  were  grossly 
negligent.  The  error  in  giving  the  seventh  instruction  was 
therefore  harmless  error. 

There  is  no  force  in  the  point  that  the  negligence  of 
Bagley 's  servants  was  not  the  proximate  cause  of  the  acci- 
dent.    His  instructions  on  that  theory  were  properly  refused. 

On  the  whole  record,  the  judgment  of  the  appellate  court 
will  be  affirmed.     Judgment  affirmed. 


Southern  Ry.  Co.  v.  Reeves. 

[Supreme  Court  of  Georgia^  Dec,  n^  1902,) 

[42  S.  E.  Rep.  1015.] 

Duty  to  Assist  Passenger  to  Alight.* 

Ordinarily  it  is  no  part  of  the  duty  of  the  employees  of  a  railvray 
company  in  charge  of  a  paaseni^fer  train  to  assist  passengers  to 
alig-ht  therefrom,  but  this  duty  on  their  part  may  arise  when 
the    circumstances  are    such   as    to    suggest   to    them  the   necessity 

*See  monofirraph  appended  to  Phillips  v,  St.  Charles  St.  R.  Co.  ((^a.), 
1  R.  R.  R.  902,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  902. 
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of  assistance.  Whether,  in  a  given  case,  the  circumstances  were 
such  as  to  sug'g'est  the  necessity  of  assisting^  a  passenger  to  alight,  is 
a  question  to  )^  determined  by  the  jury. 

Carriers  of  Passengers— Stations  and  Depots — Degree  of  Care.f 

While  a  carrier  of  passengers  may  not  be  held  to  so  high  a  degree  of 
care  in  the  matter  of  keeping  and  maintaining  stational  facilities  as 
in  the  act  of  transportation,  it  is  the  duty  of  such  a  carrier  to  see  that 
all  reasonable  precautions  are  adopted  to  insure  both  the  safety  and 
comfort  of  persons  who  are  on  the  premises  as  passengers.  The  car- 
riers must  exercise  at  least  ordinary  care  and  caution  with  respect  to 
such  matters. 

Same — Degree  of  Care.  { 

Carriers  of  passengers  are  bound  to  exercise  extraordinary  diligence 
for  the  preservation  of  the  lives  and  persons  of  their  passengers,  but 
the  rule  of  extraordinary  diligence  applies  only  to  the  receiving,  keep- 
ing, carrying,  and  discharging  of  passengers. 

Same — Stational  Facilities — Degree  of  Care.f 

While  a  railroad  company  may  be  l>ound  to  exercise  only  ordinary 
care  and  diligence  in  the  construction  and  maintenance  of  stational 
facilities,  it  is  bound  to  exercise  towards  a  passenger  extraordinary 
diligence  while  he  is  in  the  act  of  alighting  from  the  train. 

Instructions. 

The  charges  complained  of  were,  when  read  in  the  light  of  the  entire 
charge,  not  erroneous  for  any  of  the  reasons  assigned.  The  charge, 
when  taken  as  a  whole,  seems  to  be  in  accord  with  the  principles  at>ove 
stated. 

Evidence. 

The  evidence,  though  conflicting,   was  sujQBcient   to  authorize   the 
verdict,  and  there  was  no  error  in  refusing  to  grant  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Polk  county;  C.  G.  Janes,  Judge. 

Action  by  E.  R.  Reeves  against  the  Southern  Railway  Com- 
pany.    Judgment    for  plaintiff.     Defendant    brings    error. 
Affirmed. 

Shumate  &  Maddox  and  Fielder  &  Mundy,  for  plaintiff  in 
error. 

J.  C.  Clark,  Westmoreland  Bros.,  and  Bunn  *&  Trawick, 
for  defendant  in  error. 

COBB,  J.  The  principles  stated  in  the  headnotes  seem  to 
be  clearly  deducible  from  the  following  decisions  of  this 
court:  Railroad  Co.  v.  Perry,  58  Ga.  461  (3);  Railroad  Co.  v. 
Thompson,  76  Ga.  770  (2);  Daniels  v.  Railroad  Co.,  q6  Ga. 
786,  22  S.  E.  956;  Railroad  Co.  v.  Bates,  103  Ga.  333  (2),  347, 
30  S.  E.  41;  Wilkes  v.  Raibroad  Co.,  109  Ga.  794,  35  S.  E. 
165.  The  evidence,  though  conflicting,  was  sufficient  to 
authorize  a  finding  that  the  plaintiff  was  injured  while  attempt- 
ing to  alight  from  one  of  the  trains  of  the  defendant ;  that 
this  injury  resulted  from  the  fact  that  the  step  of  the  car  was 
a  longdistance  from  the  ground,  which  was  soft;  and  that 
the  stool  used  for  the  purpose  of  enabling  her  to  alight  was 
set  upon  ground  which  was  soft,  and  when  the  plaintiff  stepped 

fSee  monograph  appended  to  Muhlhause  z/.  Monongahela,  etc.,  R. 
Co.  (Pa.),  2  R.  R.  R.  131,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  131. 

^See  monograph  appended  to  West  Chicago  St.  R.  Co.  t/.  Tuerk 
(111.),  1  R.  R.  R.  1,  24  Am.  &  Eng.  R.  Caa.,  N.  S.,  1. 


872         Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

Bering'er  v.  Dnbuque  St.  Ry.  Co 

upon  the  stool  it  overturned  and  threw  her,  causing  injuries 
which  were  painful  and  serious.  The  motion  for  a  new  trial 
complains  that  the  verdict  was  contrary  to  the  evidence,  and 
also  that  the  court  erred  in  giving  certain  instructions  to  the 
jury.  When  the  charge  is  taken  as  a  whole,  the  extracts  upon 
which  error  is  assigned  were  not  erroneous  for  any  of  the 
reasons  set  forth  in  the  motion  for  a  new  trial,  and  the  evi- 
dence authorized  the  verdict. 

Judgment  affirmed.  All  the  justices  concurring,  except 
LUMPKIN,  P.  J.,  absent. 

Beringer  v.  Dubuque  St.  Ry.  Co. 

{Supreme  Court  of  Iowa,  Oct,  23, 1902,) 

[91  N.  W.  Rep.  931.] 

Injury  to  Passenger — Premature  Starting  of  Car— Appeal — Review. 
Where,  in  an  action  for  injuries  to  a  passenger  by  the  premature 
starting  of  a  street  car,  the  evidence  warranted  a  finding  that  the  con- 
ductor knew  plaintiff  was  attempting  to  alight,  and,  while  seeing  her 
in  that  attitude,  permitted  the  car  to  start  before  she  had  safely 
alighted,  a  judgment  for  plaintiff  will  not  be  reversed  on  appeal  for 
lack  of  evidence,  though  it  also  tended  to  show  that  the  car  had  not 
stopped  to  discharge  passengers,  but  in  the  middle  of  a  block,  to  repair 
a  wire. 

Same— Same — Same  —Same. 

Where,  in  an  action  for  injuries  to  a  passenger  by  the  premature 
starting  of  a  street  car,  the  evidence  was  conflicting  as  to  whether  or 
not  the  car  was  in  motion  when  plaintiff  attempted  to  leave  it,  a  verdict 
in  her  favor  would  not  be  reversed  on  appeal  because  of  her  alleged 
contributory  negligence  in  attempting  to  alight  while  the  car  was  in 
motion. 

Same — Same.* 

Where  plaintiff  was  injured  by  the  premature  starting  of  a  street  car, 
an  instruction  that  if  the  car  was  stopped  near  the  middle  of  a  block, 
and,  while  it  was  still,  plaintiff  attempted  to  alight,  and  was  seen  by 
the  conductor  either  when  she  arose  or  when  she  was  on  the  footboard, 
and  while  she  was  there  the  cars  were  started  by  the  conductor,  and  she 
was  thrown  to  the  ground  and  injured,  and  the  conductor,  seeing  her 
about  to  get  off  the  car  or  on  the  footboard,  started  the  car,  and  did 
nothing  to  stop  it  or  prevent  the  starting,  if  he  saw  her  attempt  to  iret 
off  before  it  was  started,  that  was  negligence,  etc.,  was  proper. 

Damages — Expert  Testimony. 

Where  a  physician  stated  that  he  knew  the  value  of  services  for  nurs- 
ing, his  evidence  as  to  value  was  properly  admitted. 

Same — Nursing — Services  of  Daughter. 

In  an  action  for  injuries,  evidence  of  plaintiff's  daughter  that  she 
would  not  charge  her  mother  anything  for  nursing,  because  the  mother 
had  nothing,  but,  if  she  was  to  do  the  nursing  for  a  stranger,  she  would 
want  $200,  **and  that  she  did  that  as  a  daughter  would  do  it  for  a 
mother,"  and  did  not  expect  her  brother  to  pay  for  it,  did  not  preclude 
the  mother  from  recovering  for  the  nursing,  the  value  of  which  was 
fully  proved. 

Excessive  Verdict. 

Where  plaintiff  suffered  a  fracture  of  the  neck  of  the  femur  by  the 
premature  starting  of  a  street  car  as  she  was  attempting  to  alight,  a 
verdict  of  $3,000  was  not  excessive. 

*See  monograph  appended  to  Phillips  v.  St.  Charles  St.  Ry.  Co. 
(L/a.),  1  R.  R.  R.  902,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  902. 
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Appeal  from  district  court,  Dubuque  county;  Fred  O'Don- 
nell,  Judge. 

Action  at  law  to  recover  damages  for  personal  injuries  re- 
•ceived  by  plaintiff  while  attempting  to  alight  from  a  street  car 
on  defendant's  line  of  road.  Trial  to  a  jury.  Verdict  and 
judgment  for  plaintiff,  and  defendant  appeals.     AfiBrmed. 

Lyon  &  Lyon,  for  appellant. 
Matthews  &   Frantzen,  for  appellee. 

DEEMER,  J.  Defendant  operates  an  electric  railway  in  the 
city  of  Dubuque.  One  of  its  lines  runs  north  and  south  over 
what  is  known  as  **Rhomburg  Avenue."  This  avenue  crosses 
what  are  known  as  **  Stafford  and  Windsor  Avenues"  at  right 
anjg^les,  Stafford  avenue  being  the  next  street  north  of 
Windsor.  Decker's  corner  is  at  the  intersection  of  Rhomburg 
and  Windsor  avenues,  and  on  the  north  side  of  W^indsor 
avenue.  On  the  day  of  the  accident  in  question,  defendant 
was  operating  a  train  consisting  of  a  motor  car  and  a 
'''trailer,"  or  open  car,  attached  thereto,  from  Eagle  Point, 
near  the  northern  limits  of  the  city,  down  to  and  across 
Stafford  and  Windsor  avenues,  and  on  into  the  business  part 
of  the  city.  From  Windsor  avenue  south  there  is  a  steep 
down  grade  on  Rhomburg  avenue,  and,  while  the  evidence 
shows  that  the  general  rule  of  the  company  was  to  stop  on  the 
farther  or  south  side  of  street  crossings  when  trains  were 
going  south,  yet  the  jury  was  authorized  to  find  that  on 
account  of  the  grade  on  Rhomburg  avenue,  just  mentioned, 
trains  frequently,  if  not  usually,  stopped  on  the  north  side  of 
the  street  (Windsor  avenue),  and  at  or  near  Decker's  corner. 
On  August  17,  1899,  plaintiff  and  her  daughter  and  their 
children,  constituting  a  party  of  ten,  took  the  open  car  or 
trailer  at  or  near  Eagle  Point  to  go  to  their  homes,  which 
were  on  Windsor  avenue,  west  of  its  junction  with  Rhomburg; 
and  while  plaintiff  was  alighting  therefrom,  some  place  be- 
tween Stafford  and  Windsor  avenues,  she  received  the  injuries 
of  which  she  complains.  Plaintiff  claims  that  as  the  train 
approached  Windsor  avenue  the  conductor  gave  a  stop  signal, 
and  that  in  obedience  to  the  signal  the  car  stopped  at  or  near 
Decker's  corner,  and  that  just  as  she  was  attempting  to 
alight,  and  while  she  had  one  foot  on  the  ground  and  the 
other  on  the  car  steps,  the  employees  in  charge  of  the  train 
caused  it  to  be  started  without  warning,  throwing  her  to  the 
ground,  and  inflicting  severe  injuries  on  her  person,  from 
which  she  has  not  yet  recovered.  On  the  other  hand,  defend- 
ant says  that  the  train  stopped  near  the  middle  of  the  block 
without  signal,  and  for  the  sole  and  only  purpose  of  fixing  a 
defective  wire;  that  plaintiff  was  neither  invited  to  alight  at 
the  place  in  which  she  attempted  to  get  off,  nor  did  defend- 
ant's employees  know  she  was  about  to  leave  the  car  when 
they  started  the  train,  and  that,' in  any  event,  plaintiff  was 
guilty  of  contributory   negligence  in  attempting  to  leave  the 
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car  while  in  motion.  These  issues  were  submitted  to  the 
jury,  which  evidently  found  that  plaintiff's  version  of  the  affair 
was  the  correct  one.  We  are  now  asked  to  say  that  the 
verdict  is  without  sufficient  support  in  the  evidence.  This 
we  cannot  do,  in  view  of  the  conflict  therein.  True,  the 
great  weight  of  the  evidence  shows  that  the  train  was  stopped 
a  short  distance  before  it  reached  Decker's  corner,  and  we 
may,  for  the  purpose  of  the  case,  agree  with  defendant's 
counsel  that  it  was  stopped  near  the  middle  of  the  block; 
yet  the  jury  was  warranted  in  finding  from  the  evidence  that 
the  defendant's  conductor  knew  plaintiff  was  attempting  to 
alight  from  the  car,  and,  while  seeing  her  in  that  attitude, 
caused  or  permitted  the  train  to  start  before  she  had  safely 
alighted,  and  in  this  manner  caused  the  injuries  of  which  she 
complains.  This  would  be  sufficient,  in  law,  to  constitute 
negligence  on  the  part  of  the  company.  Root  v.  Railway 
Co.,  113  Iowa,  675,  83  N.  W.  904,  and  cases  cited. 

2.  There  was  a  decided  conflict  in  the  evidence  on  the 
question  as  to  whether  or  not  the  car  was  in  motion  when 
the  plaintiff  attempted  to  leave  it.  In  the  Root  Case,  supra, 
we  held  that  it  is  not  negligence,  as  a  matter  of  law,  for  one 
to  attempt  to  leave  a  street  car  while  in  motion.  Of  course, 
there  may  be  cases  where  such  conduct  would  constitute  con-- 
tributory  negligence;  and  in  this  case  the  court  instructed 
that,  if  plaintiff  attempted  to  leave  the  car  while  in  motion, 
she  could  not  recover  damages.  This  must  be  accepted  as 
the  law  of  the  case.  But  in  view  of  the  conflict  in  the  evi- 
dence, we  should  not  interfere  with  the  verdict  on  this  ground. 
There  is  some  little  conflict  in  plaintiff's  own  evidence  re- 
garding this  matter,  but,  in  view  of  her  nonfamiliarity  with 
our  language,  the  weight  and  value  of  her  testimony  were  for 
the  jury. 

3.  Some  of  the  instructions  are  complained  of, — among 
others,  the  first.  This  was  simply  a  statement  of  the  issues 
made  by  the  pleadings.  The  exact  matters  in  dispute  were 
fully  covered  by  the  charge,  and  a  reference  to  the  claim 
made  in  the  petition  that  the  train  was  in  charge  of  an 
inexperienced  conductor  was  not  erroneous,  in  view  of  the 
very  full  presentation  of  the  exact  issues  in  the  subsequent 
paragraphs  of  the  charge.  The  fifth  paragraph  referred  in 
general  terms  to  the  duty  of  the  defendant  as  a*  common 
carrier  of  passengers,  and  was  not  erroneous.  The  same  may 
be  said  of  the  sixth  paragraph.  The  eleventh  is  also  com- 
plained of.     It  is  as  follows: 

**If  you  find  from  the  evidence  that  the  cars  were  stopped 
at  or  near  the  middle  of  the  block  in  question,  and  that,  while 
the  cars  were  still  and  not  moving,  the  plaintiff  arose  and 
attempted  to  get  off  the  car ;  that  she  stepped  on  the  foot- 
board, and  while  thus  on  the  footboard  she  reached  to  secure 
a  basket;  that  she  was  seen  by  the  conductor  either  when  she 
arose  and  started  to  get   off  the  car,  or  when  she  was  on  the 
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footboard  reaching  for  the  basket,  and  that,  while  thus  reach- 
ing, the  cars  started,  either  by  the  whistle  of  the  conductor 
or  otherwise,  and  she  was  thrown  to  the  ground  and  injured, 
and  the  conductor,  seeing  her  about  to  get  off  the  car  or  on 
the  footboard,  as  above  stated,  started  the  cars,  or  did  noth- 
ing to  stop  the  cars,  or  prevent  the  start  of  the  cars  if  he  saw 
her  attempt  to  get  ofif  before  they  were  started,  that  she  might 
have  time  to  alight,— this  would  be  negligence  on  the  part 
of  defendant,  and,  if  you  find  she  was  free  from  negligence  on 
her  part,  then  in  such  case  your  verdict  should  be  for  the 
plaintiff.'*  There  was  evidence  to  support  it,  and  that  it 
announces  a  correct  rule  of  law  has  already  been  decided  by 
this  court.     Root  v.  Railway  Co.,  supra. 

The  twelfth,  thirteenth,  and  fourteenth  instructions  pre- 
sented defendant's  theory  of  the  case,  but  the  jury  evidently 
found  it  was  not   supported  by  the  evidence. 

Evidence  from  a  doctor  as  to  the  value  of  services  for  nurs- 
ing plaintiff  was  properly  admitted,  as  he  stated  that  he  knew 
the  value  of  such  services. 

The  court  instructed  that  plaintiff  might  recover  the  value 
of  services  for  care  and  nursing.  There  was  evidence,  as  we 
have  seen,  that  such  services  were  performed,  and  of  their 
value.  But  the  defendant  says  that  the  services  were  per- 
formed by  an  adult  daughter,  who  made  no  charges  against 
her  mother  therefor.  The  daughter  testified:  Well,  of 
course,  I  won't  charge  my  mother  anything,  because  she  has  -^ 
nothing;  but,  if  I  was  to  do  it  for  a  stranger,  J  would  really 
want  $200,  and  no  less.  I  did  that  as  a  daughter  would  do  it 
for  her  mother.     I  don't  expect  to  have  my  brother  pay  it. 

Under  such  a  state  of  facts,  the  instruction  was  proper. 
Varnham  v.  City  of  Council  Bluffs,  52  Iowa.  698.  3  N.  W.  792. 
Defendant  asked  many  instructions,  each  and  all  of  which 
were  refused.  In  so  far  as  they  embodied  correct  rules  of  law, 
they  were  given  by  the  court  in  its  charge. 

Lastly  it  is  argued  that  the  verdict  is  excessive.  It  was  for 
$3,000.  In  view  of  the  character  of  the  in  jury, —the  head  or 
neck  of  the  femur  being  fractured,— and  the  evident  pain  and 
suffering  caused  thereby,  we  are  not  disposed  to  interfere. 

There  is  no  error  'in  the  record,  and  the  judgment  is 
affirmed. 

Fielders  v.  North  Jersey  St.  Ry.  Co. 

{Court  0/ Errors  and  Appeals  of  New  Jersey,  Nov.  I7^  /9^'«) 

[S3Atl.  Rep.  404] 

Injury  to  Streetcar  Pass<»nger8- -Negligence  in  Discharging  Passen- 
ger— Sufficiency  of  Evidence. 
Shortly  after  pi  aintiffalicrh  ted  fromoneof  defendant's  street  cars,  she 
fell  \n  the  street  and  wa«  hurt.  The  immediate  occasion  of  her  fall  was 
a  defect  in  the  street  pavement  between  the  rails  of  defendant's  track. 
She  chargred  the  defendant  with  negligence  in  three  particulars:  (a) 
That  the  car  was  brought  to   a  stop  at  an  unsafe  and  improper  place  ; 
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(b)  that  the  conductor  neglig-ently  directed  her  towards  her  destination ; 
and  (c)  that  the  defendant  had  neglected  to  repair  the  street  pavement 
as  required  by  the  terms  of  a  municipal  ordinance.  The  trial  jad^e 
withdrew  from  the  jury's  consideration  the  first  and  second  grouods  of 
complaint,  because  of  want  of  evidence  to  support  them,  and  submitted 
the  case  to  the  jury  solely  upon  the  third  ground.  X  verdict  having^ 
thereupon  gone  against  the  defendant :  heid^  that  the  judgment  cannot 
be  sustained  on  the  theory  that  the  evidence  would  have  justified  a 
finding  against  the  defendant  on  either  of  the  first  two  grounds. 

Street  Railways—Duty  to  Pave  Street— Rights  of  Injured  Pedestrian. 
A  city  ordinance  in  terms  requires  all  street  railway  companies  to 
pave,  repave,  and  keep  in  repair,  under  the  direction  and  to  the  satisfac- 
tton  of  the  proper  municipal  authorities,  the  space  between  the  rails  of 
their  tracks,  and  between  the  tracks,  and  the  space  for  one  foot  out- 
side of  each  outer  track,  at  the  same  time  providing  that,  if  any  com- 
pany fail  so  to  pave  or  repave  or  to  keep  the  pavement  in  repair,  the 
city  authorities  may  cause  the  work  to  be  done,  and  the  company  shall, 
on  demand,  pay  the  cost  thereof :  held,  as  a  matter  of  construction, 
that  the  ordinance  does  not  confer  a  right  of  action  upon  any  member 
(if  the  traveling  public  who  may  sustain  damage  through  the  non- 
repair of  the  street. 

Same — Paving  Street — Police  Power.* 

Heldy  further,  that  the  ordinance  in  question  is  an  assumption  of  the 
power  of  taxation,  and  cannot  be  supported  under  the  police  powen 
conferred  upon  the  municipality  by  the  legislature. 

Precedents. 

The  case  of  North  Hudson  Co.  Ry.  Co.  v.  City  of  Hoboken,  41  N.  J. 
Law,  71,  commented  on  and  explained. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court. 

Action  by  Louise  E.  Fielders  against  the  North  Jersey 
Street  Railway  Company.  Judgment  for  plaintiff  was 
affirmed  by  the  supreme  court  (50  Atl.  533),  and  defendant 
brings  error.     Reversed. 

George  T.  Werts,  for  plaintiff  in  error. 
Frederick  E.  Hodge  and  Samuel  Kalisch,  for  defendant  in 
error. 

PITNEY,  J.  So  far  as  the  opinion  of  the  supreme  court 
bases  the  affirmance  of  the  judgment  of  the  trial  court  upon 
the  theory  that  the  plaintiff  at  the  time  of  her  injury  was  in 
the  exercise  of  her  rights  as  a  passenger  in  the  act  of  leav- 
ing the  defendant's  car,  it  cannot  be  sustained.  Whatever 
inference  might  have  been  drawn  from  the  evidence  upon 
that  subject  is  a  matter  of  no  consequence,  for  no  verdict  has 
been  rendered  against  the  defendant  upon  the  ground  of  neg- 
lect of  any  duty  that  it  owed  to  the  plaintiff  as  a  passenger. 
The  trial  court  charged  the  jury  (apparently  with  the 
acquiescence  of  plaintiff's  counsel)  that  the  evidence  suffi- 
ciently showed  that  the  plaintiff  had  left  the  car,  and,  being 
in  safety  upon  the  highway,  was  thenceforth  a  traveler  upon 
the  highway,  and  subject  to  all  the  duties  and  obligations  im- 
posed upon  such  travelers,  and  thereupon  proceeded  to  sub- 
. — I ~ 

*As  to  whether  street  railway  companies  may  be  required  to  pave 
street,  see  City  of  Philadelphia  v.  Hestonville,  M.  A  F.  Ry.  Co.  (Pa.), 
5  Am.  «&  Eng.  R.  Cas.,  N.  S.,  659,  and  note,  663  et  seq. 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S        877 

Fielders  v.  North  Jersey  St.  Ry.  Co 

mit  the  case  to  the  jury  solely  upon  the  question  whether  the 
defendant  had  been  guilty  of  a  breach  of  duty  owed  by  it  to 
the  plaintiff  as  a  traveler  upon  the  highway.  The  verdict  an^ 
judgment,  having  gone  upon  this  theory,  cannot  be  sustained 
upon  the  theory  that  the  defendant's  conductor  had  negli-> 
gently  misdirected  the  plaintiff  about  alighting  from  the  car 
and  reaching  the  sidewalk,  or  had  negligently  stopped  the  car 
at  an  unsafe  and  improper  place.  The  defendant  in  the  pave-^ 
ment,  therefore,  instead  of  being  a  mere  circumstance  to  be  . 
viewed  with  other  circumstances  as  bearing  upon  the  question 
of  negligence  in  stopping  the  car,  or  negligence  in  directing 
the  plaintiff  towards  her  destination,  becomes  the  essential 
fact  upon  which  alone  the  negligence  of  the  defendant  com- 
pany is  to  be  predicated.  And  if  the  judgment  can  be  sus-» 
tained,  it  must  be  upon  the  ground  that  the  plaintiff  has  an 
action  against  the  defendant  for  a  personal  injury  occasioned 
by  the  nonrepair  of  the  street  pavement,  while  she  was  a  foot 
passenger  upon  the  street,  and  irrespective  of  the  considera-. 
tion  that  she  had  ridden  upon  the  defendant's  car.  The 
defect  in  question  was  a  deep  hole  in  the  street  pavement  be- 
tween the  rails  of  the  track,  and,  according  to  the  plaintiff's 
evidence,  this  was  the  immediate  occasion  of  her  injury. 
There  was  evidence  tending  to  show  that  the  hole  was  the 
result  either  of  nonrepair  or  improper  repair  of  the  pave- 
ment, and  that  it  had  existed  for  a  sufficiently  long  time  to 
put  the  defendant  upon  notice,  if  the  defendant  was  bound,  in 
law,  to  take  notice  of  the  condition  of  the  pavement.  Of 
course,  if  the  defendant  was  under  an  absolute  duty  to  repair 
the  pavement,  it  was  at  the  time  under  a  duty  to  observe  its 
condition.  Therefore  in  all  aspects  the  case  was  one  proper 
for  the  jury's  consideration,  if  there  existed  a  legal  obligation 
upon  the  defendant  to  repair  the  pavement.  There  is  noth- 
ing in  the  case  to  show  that  the  pavement  in  question  had 
been  laid  or  maintained  by  .the  defendant,  or  that  the  defect 
resulted  from  any  act  of  commission  on  the  defendant's  part. 
Nor  is  there  anything  to  connect  the  defect  with  the  defend- 
ant's rails  or  sleepers,  or  to  show  that  anything  done  or 
omitted  in  the  construction,  maintenance,  or  operation  of 
the  railway  produced  the  defect.  The  location  of  the  hole 
between  the  rails  is  a  mere  circumstance,  without  causative 
significance.  And  the  only  default  attributable  to  the  defend- 
ant is  the  failure  to  repair. 

It  is  familiar  law  that  a  railway  company,  having  the  right 
to  lay  tracks  in  a  public  street,  is  bound,  by  the  general 
principles  of  the  common  law,  and  without  either  a  specific 
statute  or  ordinance  or  a  contractual  obligation,  to  lay  its 
tracks  in  a  proper  manner,  and  to  keep  them  in  a  proper 
state  of  repair.  2  Thomp.  Neg.  (2d  Ed.)  §  1353.  But  the 
question  of  the  liability  of  such  a  company  for  failing  to  keep 
the  surface  of  the  street  in  repair  is  quite  a  different  question. 
Such  a  liability  does  not  result  from   the   mere  fact   that  the 
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corporation  has  been  vested  with  a  franchise  or  license  of 
using  the  public  street.  The  liability  to  maintain  the  pave- 
ment as  such,  if  it  exists,  must  either  be  rested  upon  some 
valid  statute  or  ordinance  imposing  such  a  duty,  or  must  arise 
out  of  the  obligations  of  a  contract.  It  has  been  repeatedly 
held  that,  where  some  burden  is  lawfully  imposed  by  a  munici- 
pality upon  a  street  railway  company  as  a  condition  of  the 
grant  of  its  franchise,  the  acceptance  of  such  a  condition  by 
the  company  constitutes  a  contract  between  the  company 
and  the  municipality.  Wilbur  v.  Railway  Co.,  57  N.  J.  Law, 
212.  31  Atl.  238;  Cape  May,  D.  B.  &  S.  P.  R.  Co.  v.  City  of 
Cape  May,  58  N.  J.  Law,  565,  34  Atl.  397;  City  of  Cape  May  v. 
Cape  May  Transp.  Co.,  64  N.  J.  Law,  80,  44  Atl.  948;  Dean 
V.  City  of  Paterson  (N.  J.  Sup.)  50  Atl.  620.  Were  an  ordi- 
nance of  such  a  character  invoked  in  the  present  case,  the 
question  would  remain  whether  the  plaintiff,  having  no 
privity  therein,  could  sue  for  a  breach  of  its  provisions.  In 
Appleby  v.  State,  45  N.  J.  Law,  165.  Mr.  Justice  Depue,  speak- 
ing for  this  court,  said:  "A  duty,  the  breach  of  which  is  an 
actionable  wrong,  may  arise  from  a  contract,  or  be  imposed 
by  positive  law,  ind-^pendent  of  contract.  In  the  first  case 
the  party  to  the  contract  only  can  sue.  In  the  other  case  any 
person  injured  may  sue,  if  he  be  one  of  the  class  of  persons 
for  whose  benefit  the  duty  is  imposed."  The  rule  here 
recognized  was  enforced  by  the  supreme  court  in  Safe  Co.  v. 
Ward,  46  N.  J.  Law,  19;  Styles  v.  F.  R.  Long  Co.  (N.  J. 
Sup.)  51  Atl.  71.  But  the  present  case  is  devoid  of  evidence 
to  show  that  any  liability  for  the  repair  or  maintenance  of  the 
street  pavement  was  imposed  upon  the  defendant  as  a  condi- 
tion of  its  right  to  exercise  its  franchise,  or  that  the  defend- 
ant, by  any  contract,  has  undertaken  such  a  duty.  The 
plaintiff  introduced  in  evidence  an  ordinance  adopted  by  the 
board  of  street  and  water  commissioners  of  the  city  of  Newark, 
September  6,  1894,  purporting  to  apply  to  all  street  railways, 
and  imposing  upon  the  operating  companies  the  duty  of  pav- 
ing, repaving,  and  repairing  the  space  between  the  rails.  Its 
terms  will  be  set  forth  more  fully  below.  Defendant's  duty 
to  repair  was  rested  upon  that  ordinance  alone.  The  trial 
court,  and  also  the  supreme  court,  treated  it  as  a  valid  police 
regulation,  imposing  an  absolute  duty  upon  the  defendant  for 
the  general  benefit  of  the  traveling  public,  so  that  an  action 
would  lie  at  the  instance  of  any  traveler  injured  through  a 
neglect  of  the  imposed  duty  to  repair  the  pavement.  The 
bill  of  exceptions  clearly  raises  the  question  whether  a  duty 
of  repair  was  lawfully  imposed  upon  the  defendant  by  the 
ordinance  in  question,  and  whether  the  plaintiff,  as  a  traveler 
upon  the  highway,  was  one  of  the  class  for  whose  benefit  that 
duty  was  imposed. 

It  is  certainly  well  settled  that  a  specific  duty,  the  viola- 
tion of  which  is  actionable,  may  arise  from  a  valid  statute  of 
municipal  ordinance,  as  well  as  from  the  general  principles  of 
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the  common  law.  Familiar  examples  among  our  statutes  are 
the  so-called  law  of  the  road  (Gen.  St.  p.  2823,  §  91),  and  the 
requirement  that  a  railroad  locomotive  shall  sound  a  bell  or 
whistle  on  approaching  a  highway  crossing  (Gen.  St.  p.  2645, 
§  29).  The  books  contain  many  cases  arising  out  of  breaches 
of  the  latter  duty.  The  duty  imposed  upon  railroad  com- 
panies '*to  use  all  practicable  means  to  prevent  the  communi- 
cation of  fire  from  any  locomotive  engine,"  and  making  them 
liable  in  damages  to  the  person  injured,  is  an  instance.  Gen. 
St.  p.  2670,  8§  13,  14;  Railroad  Co.  v.  Salmon,  39  N.  J.  Law, 
299-303,  23  Am.  Rep.  214.  So  is  the  duty  to  provide  spark 
arresters.  Gen.  St.  p.  2671,  §§  15,  16;  Wiley  v.  Railroad  Co., 
44  N.  J.  Law,  247;  Hoffv.  Railroad  Co.,  45  N.  J.  Law,  201; 
Railroad  Co.  v.  Abbott,  60  N.  J.  Law,  150,  37  Atl.  1104.  So, 
doubtless,  are  such  of  the  provisions  of  the  act  relating  to 
factories,  etc.  (Laws  1885,  P-  212;  Gen.  St.  p.  2345),  as  are 
expressly  designed  for  the  personal  safety  of  the  operatives. 
Other  instances  may  be  cited.  Nor  does  there  seem  to  be  any 
distinction  between  a  valid  statute  and  a  valid  ordinance,  in 
respect  to  the  binding  force  of  a  duty  created  thereby.  A 
lawful  municipal  ordinance  is  an  exercise  of  the  delegated 
power  of  legislation,  and  is  the  law  of  the  place.  When 
adopted  in  the  exercise  of  that  power  which  is  commonly 
called  the  "police  power,"  ordinances  frequently  prescribe 
for  persons  subject  thereto  a  rule  of  conduct,  for  the  purpose 
of  insuring  the  safety  of-  others.  Familiar  instances  of 
municipal  ordinances  imposing  duties,  for  a  breach  of  which 
an  action  may  be  maintained  by  any  person  specially  injured, 
are  those  regulating  the  speed  of  vehicles  in  streets,  those  re- 
quiring railroad  companies  to  place  gates  or  flagmen  at  street 
crossings,  those  regulating  excavations  in  the  streets,  the  use 
of  explosives,  and  the  like.  In  Express  Co.  v.  Nichols,  32  N. 
J.  Law,  166-169;  Id.,  33  N.  J.  Law,  434-441,  97  Am.  Dec. 
722, — the  plaintiff  was  attempting  to  pass  along  a  sidewalk  in 
the  cityof  Newark,  when  he  was  caught  and  injured  by  the 
wagon  of  the  defendant  being  backed  up  to  the  side  of  the 
building  adjoining  the  walk  for  the  purpose  of  taking  in 
packages  from  the  building.  The  fact  that  the  wagon  was  thus 
backed  in  violation  of  a  city  ordinance  was  a  circumstance  con- 
sidered as  material  by  the  supreme  court  and  by  this  court,  upon 
the  question  of  defendant's  negligence.  In  West  v.  Transporta- 
tion Co.,  32  N.  J.  Law,  91;  Transportation  Co.  v.  West,  33 
N.  J.  Law  430, — the  plaintiff  was  watching  a  railroad  train 
approaching  a  street  crossing  from  one  direction  at  a  rate 
exceeding  that  limited  by  the  city  ordinance,  and  was  struck 
by  a  train  coming  from  the  opposite  direction  at  a  less  speed. 
The  ordinance  required  no  flagman  at  this  crossing,  and  the 
defendant  company  relied  upon  the  ordinance,  and  claimed 
to  have  complied  with  it.  This  court  treated  the  fact  that 
the  fast  train  was  exceeding  the  limit  fixed  by  the  city  ordi- 
nance as  a  circumstance  tending  to  show  negligence  on  the 


880         Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas,  N  S 

Fielders  v.  North  Jersey  St.  Ry.  Co 

part  of  the  defendant,  and  to  rebut  the  allegation  that  there 
was  contributory  negligence  on  the  part  of  the  plaintiff. 

In  some  jurisdictions,  contention  has  arisen  as  to  whether 
the  violation  of  a  statute  or  ordinance  intended  to  regulate 
the  conduct  of  the  individual  constitutes  negligence  per  se, 
or  conclusive  evidence  of  negligence,  or  whether,  on  the  other 
hand,  such  violation  is  only  prima  facie  evidence  of  negligence. 
Abundant  citation  of  authorities  will  be  found  in  2i  Am.  & 
Eng.  Enc.  Law  (2d  Ed.) Tit.  ** Negligence,"  pp.  460,478,  483; 
Thdmp.  Neg.  (2d  Ed.)  §S  10,  773,  1094,  1196,  1226.  1394. 
1396,  1528,  1538,1554,1900,  1905,2103.  Perhaps  the  doubts 
have  arisen  from  confusing  the  action  for  violation  of  a  specially 
imposed  duty  with  the  action  for  violation  of  the  common- 
law  duty  of  exercising  care  under  given  circumstances.  It 
would  seem  that  a'  correct  definition  of  "actionable  negli- 
gence" must  include  the  notion  that  a  legal  duty  has  been 
violated.  Whether  the  duty  arose  from  the  common  law,  or 
from  a  valid  statute  or  municipal  ordinance,  would  seem 
immaterial.  See  Thomp.  Neg.  (2d  Ed.)  §§  1-12.  Assuming 
the  party  injured  in  a  given  case  to  be  one  of  a  class  for  whose 
benefit  a  duty  has  been  by  statute  or  ordinance  imposed  upon 
the  opposite  party,  and  assuming  that  the  evidence  shows  an 
actual  breach  of  that  duty,  it  would  seem  the  sole  remaining 
inquiries  should  be  whether  the  violation  of  the  imposed  duty 
was  the  proximate  cause  of  the  injury,  and,  if  so,  whether  any 
faulty  conduct  of  the  injured  party  was  a  contributing  cause. 
This  view  of  the  matter  would  give  to  the  party  aggrieved  by 
a  violation  of  a  duty  that  had  been  imposed  for  his  benefit 
the  right  to  maintain  an  action  for  an  injury  thereby  sus- 
tained, irrespective  of  the  question  whether  the  conduct 
complained  of  could  be  properly,  termed  negligent,  in  the 
general  sense.  This  is  the  case  with  those  statutory  actions 
that  stand  quite  apart  from  negligent  conduct, — such,  for 
instance,  as  the  action  for  damages  for  excessive  .  distress 
under  the  statute  of  Marlbridge  (52  Hen.  Ill),  embodied  in 
our  act  concerning  distresses  as  section  i  (Gen.  St.  p.  1207), 
and  the  special  action  for  a  mere  irregularity  in  the  proceed- 
ings consequent  upon  a  lawful  distress  for  rent,  which  action 
was  conferred  by  the  statute  (11  Geo.  II,  c.  19,  §  19),  whose 
provisions  are  found  in  section  12  of  our  act  concerning  dis- 
tresses. 

Without  pursuing  the  subject  further,  we  assume,  for  the 
purposes  of  the  following  discussion,  that  there  is  no  distinc- 
tion between  a  common-law  duty  and  one  imposed  by  statute 
or  ordinance,  with  respect  to  entitling  a  party  injured  to 
his  damages,  and  no  distinction  between  a  valid  statute  and 
a  valid  ordinance,  with  respect  to  its  effect  in  imposing  a  duty 
for  violation  of  which  an  action  will  lie. 

But  the  action  for  breach  of  a  duty,  however  the  duty  be 
created,  is  only  for  the  benefit  of  the  party  aggrieved.  We 
are  at  once  confronted  with  the  inquiry,  to  whom  is  the   duty 
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owing;  for  whose  benefit  was  it  created?  Hence  arises  a 
rational  distinction  that  seems  to  have  been  recognized  from 
the  earliest  times.  Thus,  in  Com.  Dig.,  ** Action  upon  Stat- 
ute" (F),  it  is  laid  down  that,  **in  every  case  where  the  stat- 
ute enacts  or  prohibits  a  thing  for  the  benefit  of  a  person,  he 
shall  have  a  remedy  upon  the  same  statute,"  etc.  See,  also, 
Cooley,  Torts,  pp.  650-658.  A  leading  English  case  is  Couch 
V.  Steel  (1854)  3  El.  &  Bl.  402,  23  Law  J.  Q.  B.  121.  There 
was  a  statute  which  enacted  that  every  ship  on  a  foreign 
voyage  should  be  supplied  with  certain  medicines,  and  the 
action  was  brought  against  the  ship  owner  by  a  seaman,  alleg- 
ing a  breach  of  this  duty,  and  consequent*loss  of  health  to  the 
plaintiff.  Lord  Campbell,  C.  J.,  said,  **The  enactment  pro- 
vides a  benefit  for  the  seaman;  and  thereby  the  plaintiff, 
bemg  a  seaman  on  board,  was  deprived  of  that  benefit,  and  his 
health  was  injured."  Accordingly  the  action  was  sustained. 
This  decision  was  not  distinctly  overruled,  but  the  generality 
of  Lord  Campbeirs  reasoning  was  criticised,  by  the  court  of 
appeal,  in  Atkinson  v.  Waterworks  Co.  (1877)  2  Exch.  Div. 
441,  46  Law  J.  Exch.  775.  The  water  company  failed  in  its 
statutory  duty  to  maintain  fire  plugs,  with  pipes  filled  with 
water  at  a  certain  pressure.  The  court  held  that  a  property 
owner,  whose  buildings  had  been  burned  in  consequence  of 
the  water  company  failing  in  this  duty,  had  no  action  against 
the  company.  These  cases  are  cited  by  Mr.  Justice  Dixon  in 
Weller  v.  McCormick,  52  N.  J.  Law,  472,  19  Atl.  iioi,  8  L. 
R.  a.  798,  as  authority  for  the  discriminating  statement  of 
the  rule  to  which  he  there  gives  expression,  viz. :  **For  it  is 
a  general  principle  that  where  there  rests  upon  any  person  a 
public  duty,  either  arising  at  common  law  or  created  by  stat- 
ute, and  that  duty  is  due  to  the  public,  considered  as  com- 
posed of  individuals,  and  for  their  protection,  each  person 
specially  injured  by  breach  of  the  obligation  is  entitled  to  a 
private  action  to  recover  compensation  for  his  damage." 
And  the  same  distinction  is  recognized  in  the  language  already 
quoted  from  Appleby  v.  State,  45  N.  J.  Law,  165.  The  decision 
in  Sonn  v.  Railroad  Co.,  66  N.  J.  Law,  428,  49  Atl.  458,  affirmed 
in  this  court  for  the  reasons  given  in  the  court  below  (51  Atl. 
1 109),  recognizes  this  distinction.  There  the  railroad  com- 
pany was  required  by  the  charter  under  which  its  road  was 
constructed  and  operated  (P.  L.  1867,  p.  306,  §  9)  **to  con- 
struct and  keep  in  repair  good  and  sufficient  bridges  over  or 
under  the  said  railway  where  any  public  or  other  road  shall 
cross  the  same,  so  that  the  passage  of  carriages,  horses  and 
cattle  across  the  said  railway  shall  not  be  impeded  thereby." 
Here  was  a  positive,  unconditional  duty  imposed  for  the  ex- 
press benefit  of  the  traveling  public;  and  although  the  same 
section  provided  that,  if  the  company  neglected  to  perform 
the  duty,  the  public  officers  having  charge  of  the  repairs  or 
maintenance  of  the  road,  and  having  unsuccessfully  warned 
the  company,  might  proceed  to  do  the  work,   and  recover  the 
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cost  for  the  company,  it  was  held  by  the  supreme  court  that 
the  plaintiff  was  one  of  the  class  of  persons  for  whose  benefit 
the  duty  was  imposed,  and  might  sustain  an  action  for  dam* 
ages  arising  from  its  breach.  In  the  argument  of  the  case  in 
this  court,  the  construction  adopted  by  the  supreme  court  was 
not,  in  this  respect,  questioned. 

In  examining  a    municipal    ordinance   in    the  effect  to 
determine  its  scope  and  purview,  an  important  and  some- 
times controlling  inquiry   is  whether  it  was  passed   in  the 
exercise  of  the  police  powers  of  the  municipality,   for  the 
regulation  of  the  conduct  of  persons  within  the  corporate 
limits,  in  order  to  conserve  the  safety  of  persons  or  property, 
or  whether  it  is  an  exercise  of  the  taxing  power  of  some  other 
governmental     power.      We    find     running      through    the 
adjudicated  cases  a  rule  of  construction  almost  universally 
adopted, — that  where  the  provisions    of  an  ordinance  are 
intended,  not  for  the  benefit  or  protection  of  individuals  com- 
prising the  public,  but  for  the  benefit  of  the   municipality  as 
an  organized  government,  and  more  particularly  if  they  im- 
pose upon  property  owners  the  performance  of  a  part  of  the 
duty  of  the  municipality  to  the  public,  a  legislative  intent  is 
indicated  that  a  breach  of  such  ordinance  shall  be  remediable 
only  at  the  instance  of  the  municipal  government,  or  by 
enforcement  of  the  penalty  prescribed  therein,  and  that  there 
shall  be  no  right  of  action  to  an  individual  citizen  especially 
injured  in  consequence  of  such  breach.     The  most  conspicuous 
cases  of  this  sort  are  those  that  deny  liability  to  private  suit 
for  violation  of  the  duty  imposed  by  ordinance  upon  abutting 
property  owners  to  maintain  sidewalk  pavements,  or  to  clean 
ice  and  snow  from  the  walks.     Moore  v.  Gadsden,   93  N.    Y. 
12;  City  of  Rochester  v.   Campbell,  123  N.  Y.  405,  25  N.  E. 
937,  10  L.    R.  A.  393,  20  Am.  St.  Rep.  760;  Kirby  v.  Associa- 
tion, 14  Gray,  249,  74  Am.  Dec.  682;  City  of  Hartford  v.  Tal- 
cott,  48  Conn.  425,  40  Am.  Rep.  189;  Flynn   v.  Canton  Co., 
40  Md.    312,  17  Am.    Rep.  603;  Taylor  v.    Railroad   Co.,   45 
Mich.    74,  7  N.    W.  728,  40  Am.    Rep.   457.     Two  reported 
decisions  in  our  circuit  courts  indicate  the  general  acceptance 
of  this  distinction  in  this  state.     Snowden  v.   Dodd  (Essex 
circuit,  1885;  Depue,  J.)   8    N.   J.   Law  J.  296;  Courtney  v. 
Railroad  Co.  (Union  circuit,  1895;  Van  Syckel,  J.)  18  N.  J. 
Law  J.  173.     That  the  New   York  and   Massachusetts  cases 
just  referred  to  proceed  upon  the  distinction  now  asserted, 
and  not  in  denial  of  the  binding  effect  of  ordinances  in  general, 
is  evidenced  by  the  fact  that  in  those  same  states  the  liability 
to  private  suit  for  violation  of  ordinances  passed  in  the  exer- 
cise of  the  police  power  is  fully  recognized.     Knupfle  v.  Ice 
Co.,  84  N.  Y.  488;  Connelly  v.  Ice  Co.,  114  N.   Y.  104,  21  N. 
E.  loi,  II  Am.  St.    Rep.  617;  McRickard  v.  Flint,  114  N.  Y. 
222,  21  N.  E.  153;  Wright  V.  Railroad  Co.,  4«^Allen,  283;  Salis- 
bury V.  Herchenroder,  106  Mass.  458,  8  Am.  Rep.  354;  Hall  v. 
Ripley,  119  Mass.  135. 
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Turning  now  to  the  ordinance  sub  judice,  upon  which  alone 
the  defendant's  liability  is  rested,  we  find  it  is  entitled  "An  ordi- 
nance regulating  street  railways  and  providing  for  paving 
and  repairing  in  the  street  through  which  street  railways 
are  built  or  operated.*'  It  consists  of  eight  sections. 
Section  i  provides  that,  when  the  tracks  of  any  street  railway 
have  been  or  shall  be  laid  in  any  street  in  the  city  which  at 
the  time  of  laying  the  tracks  shall  be  unpaved,  it  shall  be  the 
duty  of  the  railway  company  laying  the  track  or  operating  the 
railway  to  pave  between  the  rails  of  the  tracks,  and  between 
the  tracks,  and  for  the  Space  of  one  foot  outside  of  each 
outer  track,  with  such  pavements  and  in  such  manner  as  the 
board  of  street  and  water  commissioners  shall  determine;  and 
said  pavements  so  laid  shall  by  said  company  or  its  successors 
be  kept  in  good  and  complete  repair,  to  the  satisfaction  of 
the  board  of  street  and  water  commissioners,  or,  if  not  so 
kept  and  maintained,  the  repairs  thereto  may  be  made  by 
the  board,  and  the  costs  thereof  shall  be  paid  on  demand  by 
the  railway  company  to  the  board :  provided,  the  board  shall 
give  at  least  lo  days*  notice  to  the  company  of  its  intention 
to  make  such  repairs.  Section  2,  that,  where  the  tracks  of 
any  street  railway  company  have  been  or  shall  be  laid  in  any 
paved  street,  it  shall  be  the  duty  of  the  company  laying  the 
tracks  or  operating  the  railway  to  repave  between  the  rails  of 
the  track,  and  between  the  tracks,  and  for  the  space  of  one 
foot  outside  of  each  outer  track,  and  to  such  further  distance 
as  may  be  necessary  to  bring  the  whole  pavement  of  the  street 
into  proper  conformity;  the  pavement  to  be  of  the  same 
character  and  equal  in  quality  to  the  pavement  with  which 
the  remaining  portion  of  the  street  is  paved;  such  pavement 
to  be  laid  under  the  direction  of  the  board,  and  to  its  satisfac- 
tion, and  to  be  thereafter  kept  in  repair  by  the  company  or  its 
successors  to  the  satisfaction  of  the  board,  or,  if  not  so  kept 
and  maintained,  the  repairs  thereto  may  be  made  by  the 
board,  and  the  cost  thereof  shall  be  paid  on  demand  by  the 
company  to  the  board :  provided,  the  board  shall  give  at  least 
10  days*  notice  in  writing  to  the  company  of  its  intention  to 
make  such  repairs.  Section  3,  that,  where  the  board  shall 
cause  any  street  to  be  paved  or  repaired  [repaved?],  it  shall 
be  the  duty  of  the  railway  company  owning  or  operating  a 
street  railway  in  such  street  at  the  same  time  to  pave  or  re- 
pave  between  its  tracks  and  for  the  space  of  one  foot  on  the 
outside  of  each  outer  track,  with  such  pavement  and  in  such 
manner  as  the  remaining  portion  of  the  street  is  paved  or  re- 
paved  by  the  board ;  the  pavement  to  be  laid  and  relaid  imder 
the  direction  of  the  board,  and  to  its  satisfaction ;  and  the 
pavement  so  laid  to  be  thereafter  kept  by  the  company  in  repair 
to  the  satisfaction  of  the  board,  or,  if  not  so  kept  and 
maintained,  the  repairs  thereto  may  be  made  by  the 
board,  and  the  costs  thereof  shall  be  paid  on  demand 
by    the    railway    company    to    the    board:  provided,    the 
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board  shall  give  at  least  lO  days*  notice  in  writing 
to  the  company  of  its  intention  to  make  such  repairs. 
Section  4,  that,  where  the  tracks  of  any  street  railway 
company,  or  any  portion  thereof,  shall  be  taken  up 
by  the  company  for  any  reason,  or  the  pavement  under  the 
charge  of  the  company  shall  in  any  way  be  disturbed,  it  shall 
be  the  duty  of  the  company  to  at  once  relay  the  pavement  so 
disturbed  or  taken  up,  not  only  to  the  full  width  to  which  it 
has  been  so  disturbed,  but  to  such  further  distance  as  may  be 
necessary  to  again  bring  the  whole  pavement  of  the  street 
into  proper  conformity;  said  work  to  be  done  under  the  direc- 
tion of  the  board,  and  to  its  satisfaction.  Section  5,  that  it 
shall  be  the  duty  of  every  street  railway  company  owning  or 
operating  a  street  railway  to  keep  in  thorough  repair,  to  the 
satisfaction  of  the  board,  the  cross-walks  crossing  the  railway, 
and  for  one  foot  outside  of  the  outer  track  of  the  railway; 
said  cross-walks  to  be  in  every  way  equal  in  quality  to  the 
remaining  cross-walks,  and  all  new  cross-walks  laid  by  the 
company  to  consist  of  stone  not  less  than  four  feet  in  width, 
and  reaching  between  the  tracks.  Section  6,  that  no  com- 
pany owning  or  operating  any  street  railway  shall  take  up 
any  pavement  or  cross-walk,  except  for  the  purpose  of  repair, 
without  the  consent  of  the  board  or  of  the  superintendent  of 
works,  and  no  street  railway  shall  alter  or  change  the  grade 
of  its  tracks  without  the  consent  of  the  board.  Section  7, 
that  in  case  any  street  railway  company  shall  fail  to  pave  any 
t)ortion  of  its  tracks  pursuant  to  the  terms  of  this  ordinance, 
to  the  satisfaction  of  the  board,  the  board,  upon  10  days* 
notice  to  the  company,  may  cause  the  pavement  to  be  laid  or 
taken  up,  and  the  said  portion  of  the  street  to  be  paved  or 
repaved  to  the  satisfaction  of  the  board,  and  the  company 
shall  upon  demand  pay  to  the  board  the  cost  thereof.  Sec- 
tion 8,  that  the  board  reserves  to  itself  the  right  to  appoint 
inspectors  to  supervise  any  paving  or  repaving  to  be  done  by 
any  street  railway  company  pursuant  to  the  terms  of  this 
ordinance,  and  the  cost  of  such  inspectors  shall  be  refunded 
and  paid  to  the  board  by  the  company  on  demand ;  and  all 
permits  to  lay  down  street  railway  tracks  or  to  locate  street 
railways,  or  to  open  the  streets  for  the  relaying  of  tracks, 
shall  be  expressly  subject  to  all  the  terms  of  this  ordinance. 
Assuming  the  validity  of  the  ordinance,  it  seems  to  us  not 
to  admit  of  the  construction  that  it  was  designed  for  the 
safety  of  travelers  upon  the  street  as  a  class.  On  the  con- 
trary, the  design  is  to  impose  upon  the  street  railway 
company  a  share  of  the  public  burdens  of  the  municipal  gov- 
ernment. The  prime  object  is  the  relief 'of  the  municipal 
treasury.  The  duties  imposed  are  to  be  performed  by  the 
company  as  one  of  the  municipal  agencies,  and  under  the 
immediate  supervision  of  a  municipal  board;  and  the  ordi- 
nance provides  that  for  any  omission  by  the  company  to  com- 
ply with  its  terms  the   remedy  shall  be  applied  by  the   board 
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itself   in  proceeding  to  do  the  work  and  recovering  the  costs 
thereof  from  the  company.     There   is  no  penalty  imposed 
upon  the  company.     There  is  nothing  to  indicate  that  it  is  done 
for  the  safety   or  protection  of  travelers  upon   the  street. 
There  is  nothing  in  the  language  to  indicate  that   it  was  the 
intent  of  the   municipal  authority  in  passing  the  ordinance 
that  it  should  give  rise  to  an  action  against  the  company  by 
any  citizen   aggrieved   through   a  breach  of  its  provisions. 
There  js  no  discretion  given  to  the  company  as  to  the  mode 
or  style  of  paving  or  repairs;  on  the  contrary,  it  is  within 
the  fair  intendment  of  the  ordinance  that  all  work  which  is 
required  to  be  done  by  the  street  railway  company  shall  be 
done   under  the   immediate  direction  of  the  board  of  street 
and  water  commissioners,  or  its   inspectors  and   supervisors. 
In  the  opinion  of  the  supreme  court  it  is  said  that  the  ordi- 
nance  was  passed   under  due  legislative  authority   for  the 
regulation  of  all  street  railways;  that  it  is  a  police  regulation, 
in  which  the  traveling  public  are  concerned;  and  that  the 
burden  thus  laid  upon  the  operating  companies  is  one  fairly 
within  proper  police  regulation,  and  could  constitutionally  be 
imposed  as  a  condition  of  the  exercise  of  a  franchise  in  a  pub- 
lic street,   whether  under  an   irrepealable  contract  or  other- 
wise.    This  statement,  it  will  be  perceived,  recognizes  the 
importance  of  seeking  out  the  source  of  power  as  having  a 
bearing  alike  upon  the  validity  of  the  ordinance  and  upon  its 
proper  construction  if  valid.     By  way  of  legislative  authority 
we  are  referred  to  Laws  1857,  p.  116,  and   Laws  1891,  p.  262, 
§  12.     No  other  legislation  was  referred  to  in  the  argument 
before  us.     The  enactment  of  1857,  is  the  revised  charter  of 
the  city  of  Newark,  by  which  a  common  council  was  estab- 
lished, with  power  to  make  ordinances  to  regulate  and   keep 
in  repair  the  streets,  to  license  and  regulate  vehicles  and  car- 
riages used  for  the  transportation   of  passengers  and   mer- 
chandise, to  grade  and  pave  the  sidewalks,   etc.     The  act  of 
1891  had  the  effect  of  establishing  a  board  of  street  and  water- 
commissioners,  who  became  vested  with  the  powers  formerly 
vested  in  the  common  council,  including  the  general   control 
over  the  streets,  and   with  the  express   power  to   pass  ordi- 
nances to  regulate  and   control  the  use  of  streets  and  public 
places  by  foot  passengers,  vehicles,  railways,  and  engines,  and 
to  grant  franchises  and  locations  to  street  railway  companies 
for  the  operation  of  railways;  subject,  however,  to  the  limita- 
tions contained   in   the   general   laws   of   the   state  relative 
thereto.     The  constitutionality  of  this  statute   has  been  sus- 
tained by  the  supreme  court  inReHaynes,  54  N.  J.  Law,  6,  22 
Atl.  923.     The  powers  to  which  we  are  thus  referred  are  prop- 
erly classed  among  the   police   powers  of  the   municipality. 
The  distinction   between   the   police  power  and  the  taxing 
power  is  entirely  clear.     The  former  extends  merely  to  the 
regulation  of  those  matters  that  are  confided  by  the  legislature 
to  the  municipal  corporation  for  that   purpose,  including  the 
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power  to  exact  reasonable  fees,  not  for  the  purpose  of  revenue, 
but  only  as  incidental  to  the  power  of  regulation.  The  power 
of  taxation  is  exerted  in  order  to  compel  citizens  and  property 
owners  to  contribute  to  the  support  of  the  municipal  govern- 
ment. Tied.  Mun.  Corp.  S§  ii6,  123,  124,  253;  Dill.  Mun. 
Corp.  (4th  Ed.)  §  141;  Id.  §§  357-360;  Id.  §  768.  The  power 
to  regulate  the  use  of  the  public  streets,  including  limitations 
upon  the  speed  of  travel,  the  exclusion  of  vehicles  from  the 
sidewalks,  the  regulation  of  public  conveyances,  and  the  like, 
are  instances  of  the  exercise  of  the  police  power.  Dill.  Mun. 
Corp.  (4th  Ed.)  §  393.  Nowhere,  it  is  believed,  has  the  dis- 
tinction between  the  police  power  and  the  taxing  power  been 
kept  more  clearly  in  view  than  in  New  Jersey.  Our  courts, 
while  giving  full  scope  and  reasonable  construction  to  the 
powers  delegated  by  the  legislature  to  the  municipalities, 
have  been  careful  to  check  any  usurpation  of  the  taxing  power 
attempted  under  the  guise  of  police  regulation.  A  conspicuous 
example  is  to  be  found  in  the  decision  of  the  supreme  court 
in  North  Hudson  County  Ry.  Co.  v.  City  of  Hoboken,  41  N. 
J.  Law,  71.  As  this  decision  is  cited  in  the  opinion  now  under 
review  as  authority  for  the  proposition  that  an  ordinance  re- 
quiring a  street  railway  company  to  pave  the  street  and  main- 
tain the  pavement  is  fairly  within  proper  police  regulation, 
and  as  it  has  been  elsewhere  cited  to  the  same  effect  (Booth, 
St.  Ry.  Law,  §  243,  note;  Cape  May,  D.  B.  &  S.  P.  R.  Co. 
v.  City  of  Cape  May,  59  N.  J.  Law,  at  p.  401,  36  Atl.  698,  36 
L.  R.  A.  653),  it  deserves  more  than  a  passing  mention.  The 
report  of  the  case  shows  that,  after  the  railway  company  had 
constructed,  under  legislative  sanction,  certain  lines  of  street 
railway  operated  with  horses,  the  municipal  council  adopted 
certain  ordinances,  general  in  their  effect,  which,  among 
numerous  other  provisions,  lequired  all  street  railway  com- 
panies to  take  out  licenses  for  the  running  of  their  cars,  and 
thereupon  to  pay  into  the  city  treasury  annual  license  fees  of 
$15  for  each  one  horse  car  and  $25  for  each  two  horse  car;  at 
,  the  same  time  imposing  a  penalty  for  each  time  any  car 
should  be  run  without  license.  These  ordinances  were 
brought  under  review  by  writ  of  certiorari.  The  report 
shows  that  the  argument  of  the  counsel  of  the  prosecutor  was 
directed  to  the  validity  of  those  parts  of  the  ordinances  that 
required  the  taking  out  of  licenses  and  the  payment  of  license 
fees.  The  opinion  of  the  supreme  court  was  delivered  by  Mr. 
Justice  Depue  (afterwards  chief  justice),  who,  near  the 
outset  of  the  discussion,  used  this  language:  "A  municipal 
corporation,  under  the  ordinary  powers  of  local  government,  in 
virtue  of  its  control  over  its  streets,  may  adopt  reasonable  reg- 
ulations for  the  government  of  the  city,  for  the  preservation 
and  safety  of  its  streets,  and  for  the  maintenance  of  good  order. 
The  provisions  in  these  ordinances  requiring  the  tracks  to 
conform  to  grade,  and  to  be  laid  under  the  direction  of  the 
street  commissioners,  for  keeping  in  repair  the  space  between 
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the  rails,  requiring  bells  to  give  warning  of  the  approach  of 
the  cars,  providing  for  the  removal  of  snow,  and  the  like,  are 
of  the  character  of  regulations  which  may  be  adopted,  and,  if 
reasonable,  are  valid.  Such  regulations  do  not  appreciably 
interfere  with  the  exercise  of  its  franchise  by  a  corporation 
having  the  franchise  to  use  the  public  streets  for  its  business. 
They  are  necessary  for  the  good  government  of  the  city,  and 
the  legislature  is  presumed  to  have  intended,  when  it 
authorized  the  use  of  the  public  streets  for  such  purposes,  that 
its  grantee  should  hold  its  privileges  subject  to  such  regula- 
tions as  are  reasonably  necessary  for  the  common  use  of  the 
streets  for  the  purposes  of  a  street  railway  and  for  ordinary 
travel.  But  an  ordinance  requiring  a  license  as  the  condition 
under  which  a  railway  company  shall  be  permitted  to  run  its 
cars,  and  exacting  a  license  fee  therefor,  is  quite  a  different 
thing."  The  learned  justice  then  proceeds  to  show  that  the 
function  of  granting  licenses  is  an  incident  of  the  police 
power  of  regulation;  that  the  grant  of  power  to  license  does 
not  carry  by  implication  the  power  to  charge  license  fees  for 
revenue ;  and  that  the  exaction  of  license  fees  for  revenue 
purposes  is  clearly  an  exercise  of  the  taxing  power,  and  can- 
not be  sustained,  unless  the  charter  plainly  shows  an  intent 
to  confer  that  power.  And  so  the  ordinances  were  set  aside 
so  far  as  they  affected  the  prosecutor  by  imposing  license  fees. 
If  the  language  quoted  from  this  opinion  were  intended  to 
mean  that  the  police  power  justified  the  imposition  upon 
street  railway  companies  in  general  of  the  duty  of  repairing 
the  streets  and  of  removing  snow  therefrom,  it  would  be 
quite  incongruous  with  the  point  actually  decided,  and  to 
which  much  stress  of  argument  was  devoted.  What  the 
learned  justice  said,  however,  was  merely  that  "the  provisions 
in  these  ordinances* '  (meaning  the  ordinances  before  the  court), 
so  far  as  they  applied  to  certain  things  that  he  mentioned, 
wer^  **of  the  character  *'  (that  is,  within  the  category)  for 
regulations  that,  if  reasonable,  would  be  valid.  He  did  not 
say  that  the  regulations  in  question  were  either  reasonable  or 
valid.  He  did  not  undertake  to  say  specifically  what  they 
were.  They  do  not  appear  in  the  report  of  the  case,  because 
they  were  not  the  subject  of  attack,  or  even  of  discussion. 
The  opinion  shows  that  he  referred  to  them  only  causally,  as 
instances  of  the  exercise  of  the  power  of  regulation,  so  that 
he  might  illustrate  by  antithesis  the  character  of  the  licensing 
clauses  that  were  under  criticism.  If  any  greater  significance 
was  intended  to  be  given  to  the  language  quoted,  it  was 
manifestly  obiter  dictum. 

An  examination  of  the  ordinances  that  the  learned  justice 
had  before  him,  which  may  be  found  among  the  files  of  the 
supreme  court,  shows  the  correctness  of  what  has  just  been 
said.  The  original  ordinance  was  approved  June  27,  1861, 
and  contains  10  sections,  the  first  of  which  enacts,  in  sub- 
stance, that  when  any  permission  shall  hereafter  be  granted  to 
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any  person  or  corporation  to  lay  tracks  and  run  cars  over  the 
streets  of  the  city,  such  person  or  corporation  shall  be  subject 
to  the  following  conditions  and  restrictions:  That  the  tracks 
shall  be  laid  under  the  direction  of  the  street  commissioner 
and  committee  on  streets;  that  the  rails  shall  be  laid  on  the 
established  grades,  and  shall  at  all  times  conform  to  grades 
hereafter  established;  that  such  person  or  corporation  shall 
keep  in  good  repair  the  space  between  the  rails  and  two  feet 
on  each  side  of  the  outer  rails,  etc.  Section  2  requires  all 
companies  to  keep  bells  upon  their  horses  to  give  warning  of 
their  approach,  limits  the  speed  to  six  miles  an  hour,  requires 
the  cars  to  be  lighted  at  night,  and  further  provides  that  in 
clearing  or  removing  the  snow  or  ice  from  the  tracks  it  shall 
be  done  so  as  not  to  interrupt  public  travel  or  interfere  with 
the  rights  of  abutting  property  owners,  and  that  no  salt  or 
other  melting  substance  shall  be  used  for  removing  the  snow. 
The  remaining  sections,  so  far  as  they  apply  to  companies 
already  existing,  are  regulative  merely,  excepting  the  one  that 
imposed  the  annual  license  fee  for  each  car;  and  this,  by  its 
terms,  applied  not  only  to  companies  thereafter  to  be 
authorized  to  construct  tracks,  but  also  to  companies  already 
in  operation.  The  amendatory  ordinances  relate  solely  to  the 
system  of  licensing  attempted  to  be  established  by  the  ordi- 
nance of  i86i.  It  will  be  seen  that  there  was  nothing  in  the 
ordinances  requiring  the  repair  of  the  streets  by  companies 
already  established.  The  declaration  was  that  companies 
obtaining  permission  in  the  future  to  lay  tracks  must  take  it 
subject  to  the  condition  indicated.  These  were  the  days  of 
horse  railroads,  whose  operations  had  the  effect  of  concentrat- 
ing the  wear  and  tear  upon  a  limited  portion  of  the  street ; 
and  the  proposition  was  that  as  a  quid  pro  quo  for  a  local 
franchise  any  new  horse  railroad  company  should  agree,  not, 
indeed,  to  pave  or  repave,  but  to  repair,  the  street.  It  will 
also  be  noticed  that  nothing  in  the  ordinances  required  the 
removal  of  snow.  The  requirement  was  that,  if  the  company 
desired  to  remove  the  snow  for  its  own  convenience,  it 
should  so  in  a  manner  not  to  interfere  with  the  rights  of  others. 
So  much  for  the  City  of  Hoboken  Case.  It  has  been  much 
misunderstood.  It  is  a  clear  authority  against,  not  in  favor 
of,  any  construction  of  the  police  power  that  would  permit  it 
to  be  employed  for  purposes  of  revenue.  That  case  was  fol- 
lowed by  the  supreme  court  in  City  of  Cape  May  v.  Cape  May 
Transp.  Co. ,  64  N.  J.  Law  80,  44  Atl.  948,  where  it  was  again 
held  that  an  ordinance  imposing  license  fees  for  revenue  upon 
a  street  railway  company  could  not  be  supported  as  an  exer- 
cise of  the  police  power. 

In  the  following  cases  the  supreme  court  has  sustained 
municipal  regulations  imposed  upon  street  railways  in  the 
exercise  of  the  police  power,  viz. :  An  ordinance  requiring 
horse  railroad  companies  to  have  an  agent  upon-each  car,  in  ad- 
dition to  the  driver,  to  assist  in  the  control  and  care  of  the  car 
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and  its  passengers  and  to  prevent  accidents  and  disturbances 
of  the  good  order  and  security  of  the  streets, — Trenton  Horse 
R.  Co.  V.  Inhabitants  of  City  of  Trenton,  53  N.  J.  Law,  132,  20 
Atl.  1076,  II  L.  R.  A.  410;  an  ordinance  prohibiting  the  plac- 
ing of  salt  upon  street  railway  tracks,  except  on  curves  lead- 
ing from  one  street  to  another, — ^Traction  Co.  v.  City  of 
Elizabeth,  58  N.  J.  Law,  619,  34  Atl.  146;  an  ordinance  limit- 
ing the  rate  of  speed  of  electric  cars  running  in  the  streets, — 
Cape  May,  D.  B.  &  S.  P.  R.  Co.  v.  City  of  Cape  May,  59  N. 
J.  Law,  393,  36  Atl.  679,  36  L.  R.  A.  656;  an  ordinance  requir- 
ing the  use  of  fenders  on  the  front  of  electric  cars  to  prevent 
accidents, — Cape  May,  D.  B.  &  S.  P.  R.  Co.  v.  City  of 
Cape  May,  59  N.  J.  Law,  396,  36  Atl.  696,  36  L. 
R.  A.  653;  an  ordinance  requiring  electric  cars  to  come 
to  a  full  stop  at  each  street  before  crossing  it, — 
Cape  May,  D.  B.  &  S.  P.  R.  Co.  v.  City  of  Cape 
May,  59  N.  J.  Law,  404,  36  Atl.  678,  36  L.  R.  A.  657;  an  ordi- 
nance having  the  effect  of  prohibiting  a  trolley  company, 
already  authorized  to  string  electric  wires  upon  poles  in  the 
streets,  from  cutting  or  trimming  any  trees  in  so  doing,  with- 
out first  obtaining  permission  from  the  governing  body, — 
Consolidated  Traction  Co.  v.  East  Orange  Tp.,  61  N.  J. 
Law,  202,  38  Atl.  803.  No  criticism  is  now  made  upon  any  of 
these  decisions.  They  give  no  support  to  the  present  ordi- 
nance. 

This  court,  as  it  happens,  has  not  been  called  upon  to  deal 
•directly  with  the  question  of  municipal  regulation  of  street 
railways.  But  the  power  of  the  municipality  to  regulate  the 
crossings  of  streets  by  steam  railroads  has  been  more  than 
once  brought  here  for  consideration.  In  Pennsylvania  R. 
Co.  V.  Jersey  City,  47  N.  J.  Law,  286,  it  was  held  that  an 
ordinance  prohibiting  the  obstruction  of  a  crossing  for  more 
than  three  minutes  at  a  time  was  within  the  granted  powers 
of  regulation  of  the  streets  and  of  railways;  that  such  reg- 
ulations must  be  reasonable ;  and,  the  ordinance  in  question 
being  plainly  reasonable  in  its  general  application  to  crossings 
throughout  the  city,  and  open  to  question  in  this  respect  only 
as  to  three  streets  near  the  terminal  of  one  railroad,  this  court 
refused  to  set  aside  the  ordinance  in  toto,  leaving  the  railroad 
company  to  raise  the  objection  of  unreasonableness  with  re- 
spect to  either  of  the  three  crossings  in  any  proceeding  that 
might  be  taken  to  enforce  the  ordinance.  In  Morris  &  E. 
R.  Co.  V.  City  of  Orange,  63  N.  J.  Law,  252,  43  Atl.  730,  47 
Atl.  363,  this  court  held  that  the  police  powers  of  government 
are  sufficient  to  authorize  imposing  upon  a  steam  railroad 
company  the  duty  of  protecting  the  public  at  grade  crossings 
over  city  streets  by  the  erection  and  maintenance  of  gates  and 
the  employment  of  flagmen ;  and  that,  therefore,  in  proceed- 
ings taken  by  the  municipality  to  ascertain  damages  allow- 
able for  the  opening  of  a  street,  the  railroad  company,  while 
entitled  to  compensation,  was  not  entitled  to  have  the  cost  of 
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gates  and  flagmen  included  in  the  allowance.  In  many  other 
cases  in  the  supreme  court,  the  distinction  between  the  police 
power  and  the  taxing  power  has  been  discussed.  Kip  v.  City 
of  Paterson,  26  N.  J.  Law,  298;  Benson  v.  Hoboken,  33  N.  J. 
Law,  280;  Delaware,  L.  &  W.  R.  Co.  v.  East  Orange  Tp.,  41 
N.  J.  Lgiw,  127;  Muhlenbrink  v.  Commissioners,  42  N.  J. 
Law,  364,  36  Am.  Dec.  518;  Clark  v.  City  of  New  Brunswick,  43 
N.  J.  Law,  175;  Morgan  v.  Orange,  50  N.  J.  Law,  389,  13  Atl. 
240;  Mulcahy  v.  City  of  Newark,  57  N.  J.  Law,  513,  31  Atl. 
226;  City  of  Cape  May  v.  Cape  May  Transp.  Co.,  64  N.  J. 
Law,  80,  44  Atl.  948.  And  two  cases. in  this  court  may  be  men- 
tioned: Haynes  y.  City  of  Cape  May,  52  N.  J.  Law,  180,  19 
Atl.  176;  Johnson  v.  Borough  of  Asbury  Park,  60  N.  J.  Law, 
427-430,  39  Atl.  693.  It  is  needless  to  say  that  this  extended 
reference  to  familiar  decisions  has  been  made,  not  for  the 
purpose  of  showing  the  existence  of  a  distinction  that  is  so 
universally  recognized,  but  for  the  purpose  of  showing  how 
rational  is  the  distinction,  and  how  easy  of  application,  and 
in  order  to  demonstrate  how  impossible  it  is  that  a  power 
conferred  by  the  legislature  for  the  purpose  of  regulating  the 
streets  of  a  city,  and  the  use  of  the  streets  by  traction  com- 
panies and  others,  can,  by  any  defensible  interpretation,  be 
so  stretched  as  to  cover  an  ordinance  of  the  character  of  that 
now  before  us.  The  traction  company  is  in  the  enjoyment 
of  a  public  franchise  granted  by  the  legislature.  It  has  a  use 
of  the  streets  differing  only  in  kind  from  that  of  other  citizens 
using  them,  and  has  no  interest  in  the  soil.  It  is  under  a  gen- 
eral obligation  to  keep  its  rails  in  repair  so  they  shall  not 
become  an  obstruction  to  travel.  It  is  also  bound  by  any  con- 
tract it  may  lawfully  have  made  with  the  municipality  in 
consideration  of  the  grant  of  its  local  privileges.  But  entirely 
independent  of  any  such  consideration,  and  irrespective  of 
any  disturbance  of  the  street  surface  in  the  operation  of  the 
railway,  this  ordinance  attempts  to  impose  upon  every  trac- 
tion company  the  duty  to  pave  a  considerable  portion  of  every 
street  over  which  it  passes,  although  it  may  bring  no  addi- 
tional wear  and  tear  upon  the  pavement,  and  the  further 
duty  to  keep  such  pavement,  when  laid,  at  all  times  in  repair. 
To  call  this  ^'regulation,"  or  an  exercise  of  the  police  power, 
is  a  misuse  of  terms.  It  is  taxation  pure  and  simple.  It  call* 
upon  the  company  to  perform  a  function  not  essentially 
different  in  character,  although  vastly  more  onerous,  than  the 
once  familiar  operation  known  as**  working-out'*  the  township 
road  taxes  by  the  labor  of  the  inhabitants.  Gen.  St.  p.  2817, 
§  |>I  et  seq.  A  power  that  will  not  support  the  imposition  of 
license  fees  fixed  on  a  revenue  basis  will  certainly  not  support 
an  ordinance  of  this  character.  We  therefore  hold  that  the 
ordinance  is  not  supportable  as  an  exercise  of  the  police 
power,  and,  since  no  other  legislative  authority  exists  for  its 
enactment,  it  imposed  no  duty  upon  the  defendant  company 
to  repair  the  pavement  between  its  rails,  or  to  repave  that 
portion  of  the  street. 
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We  have  not  forgotten  the  **act  to  provide  for  the  incorpora- 
tion of  street  railway  companies  and  to  regulate  the  same," 
approved  April  6,  i886  (Laws  i886,  p.  185;  Gen.  St.  p.  3216). 
Section  18  is  as  follows:  **That  every  street  railway  company 
incorporated  under  this  act  shall  keep  in  repair,  to  the 
satisfaction  of  the  local  authorities,  the  paving,  upper  plank- 
ing or  other  surface  material  of  the  portions  of  streets,  roads 
and  bridges  occupied  by  its  tracks,  and  if  such  tracks  occupy 
unpaved  streets  or  roads,  shall,  in  addition,  so  keep  in  repair 
eighteen  inches  on  each  side  of  the  portion  occupied  by  its 
tracks:  provided,  that  nothing  in  this  section  shall  be  deemed 
to  affect  or  repeal  existing  provisions  of  any  municipal  charter 
or  any  ordinance  or  regulation  heretofore  passed  or  adopted." 
There  is  nothing  in  this  case  to  show  when,  or  under  what 
legislative  authority,  the  defendant  company  was  incorporated. 
Nor  was  this  statute  invoked  in  the  argument  of  the  learned 
counsel  for  the  plaintiff  in  this  court.  We  cannot  assume  that 
the  defendant  was  incorporated  under  that  act,  in  view  of 
the  existence  of  other  legislation  to  which  its  origin  may  as 
naturally  be  attributed.  We  are  therefore  relieved  from  con- 
sidering whether  section  18  of  this  act  creates  a  liability  in 
favor  of  any  member  of  the  traveling  public  who  may  sustain 
damage  through  the  nonrepair  of  the  street. 

The  judgment  should  be  reversed,  and  a  .venire  de  novo 
awarded.  

Kibler  v.  Southern  Ry. 

(Supreme  Court  0/ South  Carolina^  June  14^  1902,) 

[41  S.  E.  Rep.  977.] 

Carriers — Insult  to  Passenger — Punitive  Damages.* 

Where  a  complaint  alleged  that  a  conductor  willfully,  wrongfully,  un- 
lawfully and  intentionally  refused  plaintiff  passage  on  a  train  on  tender 
of  the  legal  fare,  it  sets  up  a  cause  of  action  for  punitive  damages,  and 
where  there  was  evidence  to  support  the  allegation  a  nonsuit  was 
properly  refused. 

Appeal  from  common  pleas  circuit  court  of  Newberry 
county;  Gary,  Judge. 

Action  by  Wm.  Kibler  against  the  Southern  Railway. 
From  a  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

T.  P.  Cothran,  for  appellant. 
Johnstone  &  Welch,  for  appellee. 

POPE,  J.  The  pleadings  and  (in  the  main)  the  facts  in 
this  cause  are  fully  set  forth  in  the  report  of  the  first  appeal 
herein.  Kibler  v.  Railway,  62  S.  C.  252,  40  S.  E.  556.  Under 
the  judgment  of  this  court,  a  new  trial  was  had  before  his 
honor  Judge  Ernest  Gary  and  a  jury,  resulting  in  a  verdict  for 
plaintiff  for  $400.  After  entry  of  judgment,  an  appeal  was 
taken  from  such  judgment  on  the  following  grounds: 

"First.  Error  in   overruling  the   defendant's   motion  for  a 

*See  foot-note  appended  to  Louisville  &  N.  R.  Co.  v.  Champion 
(Ky.)«  3  R.  R.  R.  732,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  732. 
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nonsuit  upon  the  following  grounds:  (i)  The  complaint  does 
not  allege  facts  which  would  warrant  a  verdict  for  punitive 
damages,  and  there  is  no  evidence  of  actual  damages. 
(2)  There  is  no  evidence  tending  to  show  malice,  fraud,  wan- 
tonness, or  oppressive,  insulting,  or  rude  conduct,  on  the 
part  of  the  defendant  or  its  servants.  (3)  In  an  action  for 
punitive  damages  resulting  from  an  alleged  willful  tort,  dam- 
ages resulting  from  ordinary  negligence  are  not  recoverable. 

** Second.  Error  in  refusing  defendant's  first  request  to 
charge,  and  in  holding  that  the  complaint  stated  sufficient 
facts  to  warrant  a  recovery  of  punitive  damages. 

**Third.  Error  in  refusing  the  defendant's  eighth  request 
to  charge,  as  follows:  *  A  railroad  company  has  the  right  to 
impose  an  excess  charge  of  twenty-five  cents  upon  passengers 
who  fail  to  buy  tickets  when  opportunity  is  offered,  and  re- 
bate check  is  furnished;'  and  in  charging:  *I  refuse  to  charge 
you  that,  because  it  is  in  conflict  with  the  statute  law  of  this 
state.  The  statute  has  defined  what  they  shall  charge,  and 
they  have  no  right,  under  any  construction  of  the  law,  to 
charge  in  excess  of  that  amount;*  and  in  charging:  *The 
railroad  company  would  have  no  right,  where  the  passenger 
refuses  to  pay  the  legal  rate  of  transportation, — and  I  mean 
by  **  legal  rate"  that  fixed  by  the  act  of  the  general  assembly, 
— that  the  railroad  company  has  no  right  to  charge  him  any 
excess,  either  by  rebate  check  or  drawback  check  or  other- 
wise.' Specifications:  (i)  The  right  to  impose  this  excess 
has  been  settled  upon  the  former  trial  of  this  case  by  the 
decision  of  Judge  Izlar,  from  which  there  was  no  appeal. 
It  is  the  law  of  the  case.  (2)  The  imposition  of  this  excess 
is  not  a  charge,  but  a  reasonable '  regulation,  conducive  to  the 
orderly  conduct  of  business,  and  is  valid.  (3)  The  defendant 
had  the  right,  under  the  statutes  of  this  state,  and  under  the 
regulations  of  the  railroad  commissioners  offered  in  evidence, 
to  impose  this  excess." 

I.  As  to  the  exception  that  the  circuit  judge  erred  in  his 
refusal  to  grant  a  nonsuit : 

(i)  We  think  the  allegations  of  fact  in  the  complaint  herein, 
in  its  third,  fourth,  fifth,  and  sixth  paragraphs,  abundantly 
warrant  a  verdict  for  punitive  damages.  When  the  conductor 
of  a  train  willfully,  wrongfully,  unlawfully,  and  intentionally 
refuses  a  citizen  passage  thereon  after  he  has  offered  to  pay 
the  legal  fare  for  such  passage,  and  actually  causes  him  to 
leave  the  train  before  arriving  at  his  destination,  a  cause  of 
action  for  punitive  damages  exists.  Thus  subdivision  i  is 
overruled. 

(2)  The  evidence  tended  to  show  that  the  citizen  who 
tendered  the  legal  fare  was  ordered  from  the  train,  and  that 
there  were  other  passengers  on  board  to  witness  the  plaintiff's 
humiliation  when  required  to  leave  the  train.  This  testi- 
mony was  before  the  jury.  It  was  before  the  court  when  this 
motion  for  nonsuit  was  refused.     It  was  for  the  jury  to  weigh 
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it,  to  see  if  there  was  malice,  fraud,  wantonness,  etc.  The 
circuit  judge  committed  no  error,  as  here  pointed  out.  Sub- 
division 2  of  exception  i  is  overruled. 

(3)  It  is  quite  true  that  punitive  damages  do  not  result  from 
ordinary  negligence.  Nevertheless,  such  damages  do  arise 
from  wantonness,  oppression,  or  rude  and  insulting  conduct 
of  a  conductor  to  a  passenger.  It  was  the  duty  of  the  jury, 
and  not  the  circuit  judge,  to  determine  if  the  testimony 
offered  by  the  plaintiff  established  such  a  delict  in  the  con-: 
ductor  towards  this  passenger  The  circuit  judge  did  his  duty 
when  he  declined  to  weigh  the  testimony.  Its  existence  was 
his  duty  to  determine  on  this  motion.  There  was  no  error 
here.     Subdivision  3  is  overruled. 

2.  It  is  complained  that  the  circuit  jud^e  erred  in  refusing 
to  charge  the  first  request  of  the  defendant.  The  case  for 
appeal  fails  to  state  to  us  what  this  request  was.  On  page 
43  there  is  a  blank  space  left  for  its  insertion  in  the  **case." 
It  is  overruled. 

So  far  as  the  second  branch  of  exception  2  is  concerned,  to 
wit,  that  the  complaint  failed  to  state  facts  to  warrant  a 
recovery  of  punitive  damages,  we  have  already  held  that  the 
allegations  of  paragraphs  4,  5,  and  6  of  the  complaint  are 
sufficient  upon  which  to  bottom  a  recovery  of  punitive  dam- 
ages, if  the  same  are  sustained  by  the  testimony,  and  that 
there  was  testimony  offered  by  the  plaintiff  tending  to  estab- 
lish such  damages.     This  exception  is  overruled. 

3.  The  circuit  judge  refused  to  charge  defendant's  eighth 
request,  which  request  is  copied  in  the  third  exception  already 
quoted  in  this  opinion.  The  legality  of  Judge  Izlar's  charge 
during  the  first  trial  in  relation  to  the  right  of  railroads  to 
charge  an  excess  of  25  cents  where  a  person  fails  to  purchase 
a  ticket  was  not  involved  in  the  former  appeal  in  this  case. 
Hence  this  court  could  not  and  did  not  pass  upon  Judge  Izlar's 
charge.  It  is  only  where  this  court  passes  upon  a  question 
brought  before  it  by  exception  that  our  judgment  is  conclusive 
upon  parties  to  a  cause  in  a  second  or  new  trial. 

We  think  Judge  Gary  was  right  in  refusing  to  charge  the 
eighth  request  of  defendant.  But  whether  he  was  right  or 
wrong  in  such  declaration  of  the  law,  it  will  not  affect  this 
case,  for  the  reason  that  defendant  railroad  had  no  tickets  for 
sale  at  its  agency  in  Newberry  for  less  than  10  cents.  Its  own 
agent  testified  that  he  would  not  have  sold  the  plaintiff  a 
ticket  from  Newberry  to  Helena  for  3  cents,  or,  rather,  for 
any  amount  less  than  10  cents.  This  being  so,  such  ruling 
was  not  necessary  in  this  cause.  It  became  an  abstract  ques- 
tion of  law.  The  ruling,  as  before  said,  whether  right  or 
wrong,  did  not  affect  this  case.  So,  therefore,  subdivisions 
I,  2,  and  3  of  the  third  exception  do  not  fairly  arise  upon  the 
record,  and  are  therefore  overruled. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 
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{Supreme  Judicial  Court  o/ Massachusetts,  Bristol ,  Jan.  6, 190^.) 

[65  N.  B.  Rep.  795.] 

Injury  to  Alighting  Passenger — Snow  on  Car  Steps — Duty  to  Sprinicle 
Sand.* 
Plaintiff  was  injured  while  alighting'  from  a  street  car  by  reason  of 
the  slippery  condition  of  the  steps.  The  accident  occurred  during  a 
storm  of  snow  and  sleet.  The  route  of  the  car  was  about  five  min- 
utes each  way.  Before  the  car  started  on  its  trip  during  which  the 
accident  occurred,  it  had  waited  at  least  15  minutes.  By  the  rules 
of  the  company,  it  was  the  duty  of  the  conductor,  in  case  of  a  storm, 
to  sprinkle  sand  on  the  platform  and  steps.  The  conductor  testified 
that  there  was  a  sand  pail  at  each  end  of  the  car :  held  to  warrant 
a  finding  that  defendant  had  undertaken  to  prevent,  and  could  have 
prevented,  the  steps  from  being  slippery. 

Same — Same — Negligence. 

This  evidence,  with  the  testimony  of  the  conductor  that  about  half 
an  hour  before  the  accident  he  had  put  a  quart  of  sand  on  the  step 
while  the  car  was  waiting,  and  the  testimony  of  plaintiff's  witnesses 
that  there  was  no  sand  on  the  step  when  the  accident  happened,  and 
that  thiere  was  no  sand  pail  on  the  platform,  was  sufficient  to  warrant 
the  jury  in  finding  that  defendant  was  negligent. 

Same— Contributory  Negligence. 

Plaintiff  testified  that  she  knew  that  she  had  to  look  out  for  herself, 
because  it  was  slippery,  and  so  held  the  handle  of  the  car  dasher : 
held^  that  the  jury  were  warranted  in  finding  that  she  knew  that  the 
step  was  slippery,  and  exercised  due  care  in  view  of  that  knowledge. 

Exceptions  from  superior  court,  Bristol  county ;  Henry  K. 
Braley,  Judge. 

Action  by  Wilbertina  A.  Foster  against  the  Old  Colony 
Street  Railway  Company.  Judgtaent  for  plaintiff,  and  defend- 
ant brings  exceptions.     Overruled. 

J.  E.  Hannigan  and  R.  P.  Coughlin,  for  plaintiff. 
F.  S.  Hall,  for  defendant. 

LORING,  J.  The  plaintiff  in  this  case  came  to  Taunton 
from  Clinton  by  train  one  Monday  morning  in  February, 
1901.  She  left  Clinton  at  7:30,  and  arrived  at  Taunton  at 
9:30.  On  leaving  the  station  of  the  steam  railroad  at 
Taunton,  she  took  a  car  of  the  defendant  corporation,  which 
was  waiting  a  few  feet  from  the  station,  and  which  runs  from 
the  steam  railroad  to  the  business  center  of  the  city.  The 
car  stopped  when  it  got  to  the  Taunton  Hotel,  and  the  plain- 
tiff proceeded  to  get  off  the  car.  She  put  in  evidence  that 
she  took  hold  of  the  handle  of  the  dasher  with  her  right  hand, 
and  stepped  onto  the  step  with  her  left  foot;  as  she  raised 
her  right  foot  and  threw  her  weight  on  her  left  foot»  that  foot 
went  out  from  under  her,  by  reason  of  the  slippery  condition 
of  the  step,  caused  by  snow  and  ice  which  had  accumulated 
upon  it.  It  was  undisputed  that  it  was  snowing  when  the 
plaintiff  left   Clinton,  and   that  the  storm  had  not  stopped 

*See  monograph  attached  to  Herbert  v,  St.  Paul  City  Ry.Co.  (Minn.)« 
3  R.  R.  R.  152,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  152. 
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>vhen  the  accident  happened,  but  that  the  snow  had  then 
turned  to  rain  and  "sleet.  The  plaintiff's  witnesses  testified 
that  it  was  a  bad  storm;  the  plaintiff  and  one  of  her  witnesses, 
who  had  come  with  her  from  Clinton,  testified  that  when  they 
reached  Taunton  it  was  raining,  sleeting,  and  freezing;  and 
the  other  witness  of  the  plaintiff  who  testified  on  the  point 
said  that  in  Taunton  there  was  a  slight  rain,  which  froze  as  it 
struck  the  ground. 

The  defendant  contends  that  it  is  not  practicable  for  a 
street  railway  company  to  pi  event  the  open«teps  of  its  cars 
from  becoming  slippery  during  the  continuance  of  such  a 
storm  as  that  in  question  in  the  case  at  bar,  either  by  shovel- 
ing off  the  snow,  sleet,  or  ice  which  must  accumulate  on  the 
steps,  or  by  spreading  sand  or  sawdust  on  them.  Kelly  v. 
Railway  Co.,  ii2  N.  Y.  443,  20  N.  E.  383,  3L.  R.  A.  74;  Fern 
v.  Ferry  Co.,  143  Pa.  122,  22  Atl.  708,  13  L.  R.  A.  366.  But 
under  the  special  circumstances  of  this  case,  we  do  not  think 
that  that  question  arises.  It  appeared  that  the  route  over 
which  the  car  in  question  ran  was  a  short  one,  apparently 
about  five  minutes  each  way;  at  the  time  of  the  accident  in 
question,  to  wit,  a  quarter  before  10  in  the  morning,  or  there- 
abouts, the  car  was  on  its  fifth  trip.  It  further  appeared  that 
the  car  had  waited  at  the  railroad  station  15  minutes,  if  not 
more.  In  addition  to  this,  the  defendant's  motorman  testified 
that  by  **our  rules"  it  was  the  duty  of  the  conductor,  in  case 
of  a  storm,  to  sprinkle  sand  on  the  platform  and  step  of  the 
car,  and  that  this  could  be  done  every  two  or  three  minutes, 
if  necessary;  and  the  conductor  testified  that  he  had  sprinkled 
sand  on  the  step  where  the  plaintiff  fell  three  times  on  the 
morning  in  question,  and  before  the  accident;  and,  lastly, 
that  there  was  a  sand  pail  at  each  end  of  the  car.  On  this 
evidence  the  jury  were  warranted  in  finding  that  under  the 
circumstances  of  this  case  the  defendant  could  have  prevented, 
and  had  undertaken  to  prevent,  the  open  steps  of  this  car  from 
being  slippery  when  the  plaintiff  alighted  from  it.  For  these 
reasons,  we  think  that  the  presiding  judge  was  right  in  not 
directing  a  verdict  for  the  defendant. 

We  think  that  the  foregoing  evidence,  coupled  with  the  testi- 
mony of  the  conductor  that  he  put  ** about  a  quart"  of  sand 
on  the  step  at  about  half  past  9  o'clock,  while  the  car  was 
waiting  at  the  railroad  station,  and  the  testimony  of  the  plain- 
tiff's witnesses  that  there  was  no  sand  on  the  step  when  the 
accident  happened,  and  that  there  was  no  sand  pail  on  the 
platform,  was  evidence  on  which  the  jury  were  warranted  in 
finding  that  the  defendant  was  negligent.  See  Holmes,  J., 
in  Oilman  v.  l^ailroad  Co.,  168   Mass.  454,  455,  47  N.  E.  193. 

The  defendant  contends  that  the  jury  were  not  warranted 
in  finding  that  the  plaintiff  was  in  the  exercise  of  due  care. 
We  think  that  such  a  finding  was  warranted.  The  plainti£f 
testified,  in  answer  to  the  question,  **So  you  got  off  without 
looking  at  the  steps?"  that  **I  knew  I  had  to  look  out  for  my- 
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self,  because  it  was  slippery,  and  I  had   bold  of  tbis  bandle,'* 
— meaning  tbe  bandle  of  tbe  dasber  of  tbe  car.     The  defendant 
argues  that  she  was  not  in  the   exercise  of  due  care,    be- 
cause, **upon  her  own  evidence,  she  did  not  observe  tbe  con- 
dition of  the  car  step  when  she  entered  or  when  she  alighted.** 
The  jury  were  warranted  in   finding  that  she   knew  that  the 
step  was  slippery,  and  did  all  that  due  care  demanded  with, 
that  knowledge.     That  is  enough.     Fitzgerald  v.  Paper  Co. , 
155  Mass.  155,  29  N.  E.  464,  31  Am.  St.    Rep.  537;  Fleck  v. 
Railway  Co.,  134  Mass.  480;  Dipper  v.  Inhabitants  of  Mill- 
ford,  167  Mass.  555,  46  N.  E.  122. 
Exceptions  overruled. 

Galligan  ».  Old  Colony  St.  Ry.  Co.  (two  cases). 

{Supreme  Judicial  Court  of  Massachusetts ^  Plymouth,   Oct.  30,  igoi,) 

[66  N.  E.  Rep.  48.] 

Exceptions. 

A  request  by  the  attorney  for  the  plaintiffs  to  *'save  4  and  8  of  the 
defendant's  requests,  which  were  g'iven,"  and  an  assent  thereto  by  the 
court,  constituted  a  sufficient  exception  to  the  g^eneral  nature  of 
the  charge  given  by  the  court  covering  such  requests,  though  they  were 
not  given  in  the  language  used  in  the  requests ;  but  not  to  inconsisten- 
cies in  different  sentences  of  the  charge,  relating  to  the  same  subject. 

Injury  to  Passengers — Derailment — Negligence— Instruction. 

Where  plaintiffs  in  an  action  for  injuries  received  in  a  street  car 
accident  have  shown  that  the  derailment  was  owing  to  the  presence  on 
the  track  of  a  stone  which  had  rolled  from  an  adjacent  bank,  and  the 
question  as  to  whether  the  stone  was  there  by  the  company's  fault  has 
been  treated  on  the  trial  as  the  decisive  issue,  the  plaintiffs  cannot  corn- 
plain  of  an  instruction  that  negligence  cannot  be  imputed  to  the  com* 
pany  by  the  mere  fact  of  the  derailment. 

Street  Railway — Maintenance  of  Tracks — Degree  of  Care. 

A  street  railway  company,  whose  track  is  upon  a  highway,  but  in  a 
cut  not  used  for  travel,  is  bound  to  the  same  degree  of  care  in  prevent- 
ing accidents  from  the  fall  of  material  therefrom  upon  the  tracks  as  it 
would  be  if  its  tracks  were  upon  its  own  land. 

Same — Same — Same.* 

A  street  railway  company  is  bound  to  the  highest  degree  of  care  in 
the  maintenance  of  its  tracks  consistent  with  the  nature  of  the  under- 
taking. 

Same — Same — Same. 

A  charge  that  the  degree  of  care  required  by  a  street  railway  company 
to  prevent  material  falling  from  an  embankment  upon  the  track  was 
different  from  '*the  highest  degree  of  care  consistent  with  the  proper 
management  of  the  road,''  but  which  describes  the  care  required  as  a 
* 'reasonable  degree  of  care  *  *  ♦  commensurate  with  ♦  *  »  the 
danger,*'  and  a  care  to  be  '^considered  in  connection  with  the  business 
which  is  carried  on,"  was  not  open  to  objection,  as  the  degree  of  care 
specified  amounts  in  reality  to  the  highest  degree  consistent  with  the 
undertaking.  * 

Exceptions  from  superior  court,  Plymouth  county;  John  H. 
Handy,  Judge. 

*^  As  to  the  duties  of  carriers  of  passengers  with  respect  to  their  road- 
beds and  tracks,  see  monograph  appended  to  Edwards  v.  Southern  Ry. 
Co.  (S.  Car.),  2  R.  R.  R.  761,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  761. 
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Actions  by  Henry  W.  Galligan  and  Margaret  E.  Galligan 
against  the  Old  Colony  Street  Railway  Company.  Verdicts 
for  defendant,  and  plaintiffs  except.     Exceptions  overruled. 

Richard  W.  Nutter,  for  plaintiffs. 

Henry  F.  Hurlbut  and  Damon  E.  Hall,  for  defendant. 

BARKER,  J.  The  story  of  the  accident  which  caused  the 
injuries  for  which  compensation  is  sought  is  not  now  in  dis- 
pute. The  street  railway  on  which  the  plaintiffs  were  pas- 
sengers was  located  in  March,  1898,  and  constructed  and  put 
in  operation  in  the  summer  of  that  year.  On  December  23, 
19CO,  in  the  evening,  after  dark,  the  car,  properly  equipped 
and  manned,  was  running  from  Providence  to  Taunton,  and  it 
was  conceded  that  the  accident  was  not  due  to  negligence  of 
the  persons  by  whom  it  was  controlled.  The  tracks  were 
within  the  bounds  of  a  highway ;  not  in  that  part  used  for 
common  travel,  but  in  a  cut  or  depression  excavated  for  them 
through  a  ledge.  The  side  of  this  cut  most  distant  from  the 
part  of  the  way  fitted  and  used  for  ordinary  travel  was  from 
8  to  10  feet  high  and  from  4  to  6  feet  from  the  nearer  rail,  and 
was  nearly  or  quite  vertical  for  5  or  6  feet  up,  and  then  sloped 
back  at  a  slight  angle.  In  it  was  a  cleft  beginning  2i  or  3 
feet  higher  than  the  rail,  and  running  in  the  shape  of  a  V  to 
the  top  of  the  ledge  at  a  point  about  8  feet  above  the  rail  and 
about.  10  feet  back,  measured  horizontally.  In  the  cleft  was 
earth  or  soil.  After  the  passage  of  the  next  preceding  car, 
which  went  through  about  half  or  three-quarters  of  an  hour 
before,  the  earth  in  the  cleft  caved,  and  a  stone  rolled  down 
out  of  it,  and  stopped  between  the  rails.  The  stone  was  oval 
or  rounded,  and  of  such  size  that  when  the  car  on  which  the 
plaintiffs  were  came  in  contact  with  it  the  car  was  derailed, 
and  the  plaintiffs  were  hurt.  At  the  trial  they  sought  to  re- 
cover under  counts  which  alleged  that  the  defendant  so  unskill- 
f ully  and  improperly  cared  for  the  embankment  that  the  stone 
was  permitted  to  roll  out  of  it  upon  the  track,  in  consequence 
of  which  the  car  was  derailed,  and  the  injuries  complained 
of  sustained.  After  a  ruling,  unobjected  to,  that  there  was  no 
evidence  to  warrant  a  finding  that  the  accident  was  due  to 
those  in  control  of  the  car,  the  cases  were  sent  to  the  jury, 
who  returned  verdicts  against  the  plaintiffs. 

The  defendant,  among  other  requests,  had  asked  the  court 
to  instruct  the  jury  as  follows:  **(4)  The  burden  is  upon  the 
plaintiff  in  these  cases  to  show  that  the  accident  was  caused 
by  the  negligence  of  the  defendant  or  its  servants  and  agents» 
and  the  mere  happening  of  the  accident  is  no  evidence  of  neg- 
ligence.** **  (8)  The  care  which  the  defendant  was  bound  to 
exercise  with  reference  to  the  ledge  or  embankment  was  rea- 
sonable care,  and  not  the  highest  degree  of  care."  The  court 
did  not  give  the  rulings  in  the  language  requested.  After  the 
charge  the  defendant's  counsel  saved  the  exceptions  because 
the  court  declined  to  give  certain  rulings  which  the  defendant 
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had  requested.  Counsel  for  the  plaintiffs  then  said,  **And 
for  the  plaintiffs,  if  your  honor  will  save  4  and  8  of  the  defend- 
ant's requests  which  were  given/*  to  which  the  court  replied, 
**Well,  all  right."  Aside  from  the  effect  of  this  colloquy  no 
exception  was  taken  by  the  plaintiffs,  and  they  made  no 
specific  objection  to  any  part  of  the  charge.  The  defendant 
contends  that,  as  neither  of  the  two  requests  specified  was  in 
fact  given  in  terms,  no  exception  to  the  charge  was  saved  by 
the  plaintiffs.  We  think  this  view  too  narrow,  and  that, 
while  the  plaintiffs  cannot  rely  upon  possible  inconsistencies 
between  different  sentences  of  the  charge  relating  to  the  same 
subject,  not  having  pointed  them  out  at  the  time,  still  it  is 
open  to  them  to  question  the  general  correctness  of  the  charge 
upon  the  two  points  treated  of  in  the  requests  mentioned. 

1.  We  are  of  opinion  that  the  plaintiffs  cannot  complain  of 
the  instruction  that  the  mere  happening  of  the  derailment  or 
the  mere  happening  of  the  accident  was  not  in  and  of  itself 
evidence  of  negligence  on  the  part  of  the  defendant  The 
plaintiffs  showed  not  only  a  derailment,  but  also  that  it  was 
caused  by  the  presence  between  the  rails  of  a  large  stone, 
which  had  rolled  upcn  the  track  from  the  adjoining  bank; 
and  the  issue  which  was  treated  at  the  trial  as  the  decisive 
one  to  be  settled  by  the  jury  was  whether  the  stone  was  upon 
the  track  by  the  fault  of  the  defendant.  The  plaintiffs,  by 
going  as  far  as  they  did,  had  made  it  impossible  for  them- 
selves to  rely  upon  the  mere  derailment  as  evidence  of  negli- 
gence. Winship  V.  Railroad  Co.,  170  Mass.  464,  465,  49  N. 
E.  647;  Buckland  v.  Railroad  Co.  (Mass.)  62  N.  E.  955. 

2.  The  remaining  question  is  whether  the  rule  as  to  the 
degree  of  care  to  be  exercised  by  the  defendant  with  reference 
to  the  ledge  or  embankment  was  correct.  In  one  sense,  the 
ledge,  being  a  part  of  the  highway  not  within  the  tracks,  and 
more  than  18  inches  distant  from  that  part  of  the  highway 
which  they  occupied,  was  not  within  the  defendant's  care. 
Still,  its  right  under  its  location  included  that  of  maintaining 
and  operating  its  road,  and  carried  with  it  the  right  so  to  deal 
with  the  ledge  or  bank  that  the  fall  of  material  from  it  should 
not  obstruct  or  endanger  the  running  of  cars  upon  the  track. 
We  see  no  reason  why  the  defendant  was  not  bound,  as  to  its 
passengers,  to  exercise  the  same  degree  of  care  to  prevent 
injury  to  them  in  consequence  of  the  rolling  of  stones  from 
the  embankment  upon  the  track  that  it  would  have  been 
bound  to  use,  if  the  place  had  not  been  part  of  a  highway, 
and  had  been  part  of  a  location  upon  the  defendants'  own 
land,  or  of  one  taken  from  private  owners  by  the  exercise  of 
the  right  of  eminent  domain  under  a  grant  of  power  from  the 
legislature.  This  degree  of  care  is  the  same  as  that  required 
with  reference  to  the  equipment  and  management  of  the  cars 
or  the  construction  of  its  tracks.  McEIroy  v.  Railroad  Corp., 
4  Cush.  400,  402,  50  Am.  Dec.  794.  It  is  the  highest  degree 
of  care  consistent  with  the  nature  of  the  undertaking,  which  is 
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the  management  or  operation  of  the  road  as  a  common  carrier 
of  passengers;  or,  in  other  words,  the  requirement  is  reason- 
able care  according  to  the  nature  of  the  contract.  Feital  v. 
Railroad  Co.,  109  Mass.  398,  405,  12  Am.  Rep.  720;  Dodge 
V.  Steamship  Co.,  148  Mass.  207,  218,  19  N.  E.  373,  2  L.  R. 
A.  83,  12  Am.  St.  Rep.  541.  We  are  of  opinion  that  such  was 
the  rule  intended  to  be  given  in  the  charge,  and  that  so  it  must 
have  been  understood  by  the  jury;  and  that,  if  the  plainti£Fs 
thought  the  statement  of  the  rule  such  that  it  might  have 
been  misunderstood,  they  should  have  called  the  attention  of 
the  judge  particularly  to  the  point,  and  requested  some 
specific  modification  of  the  language  used.  The  chief  issue  to 
the  jury  was  whether  the  derailment  was  caused  by  a  pure  acci- 
dent happening  without  the  failure  of  due  care  on  the  part  of 
any  one.  It  was  conceded  that  there  was  no  want  of  care  on 
the  part  of  the  persons  in  charge  of  the  car,  and  no  want  of 
care  was  contended  for  by  the  plaintiffs,  except  with  reference 
to  the  embankment.  Upon  that  point,  after  stating  that,  as 
to  the  equipment  and  management  of  the  car,  the  highest 
degree  of  care  consistent  with  the  proper  management  of  the 
road  was  required,  the  presiding  judge  said:  **But  with 
reference  to  the  care  of  the  embankment  the  rule  is  some^ 
what  different.  It  is  incumbent  upon  the  company  to  satisfy 
you  that  it  has  used  a  reasonable  degree  of  care ;  that  is,  a 
care  commensurate  with  the  apparent  danger  there  might  be 
to  the  safety  of  life  and  limb  of  passengers,  or  to  the  safety  of 
those  who  are  carried  by  the  railroad  company.  That  is  a 
care  which  must  be  considered  in  connection  with  the  busi- 
ness which  is  carried  on.  It  is  proper  for  you  to  consider,  in 
connection  with  the  care  which  is  required,  what  was  nec- 
essary, when  you  are  considering  that  cars  are  liable  to  move 
at  the  rate  of  ten  or  twelve  miles  an  hour  in  the  night,  and 
was  there  reasonable  care  used  in  this  case.?'*  The  only  par- 
ticular in  which  the  statement  is  open  to  criticism  is  the 
single  sentence  in  which,  after  speaking  of  ^'the  highest 
degree  of  care  consistent  with  the  pit)per  management  of  the 
road'*  as  that  which  the  company  is  bound  to  exercise  as  to 
the  equipment  and  management  of  the  car,  it  is  said  that 
**with  reference  to  the  care  of  the  embankment  the  rule  is 
somewhat  different.**  But  the  rule  as  immediately  thereafter 
stated  required  of  the  defendant  a  degree  of  care  commensurate 
with  the  apparent  danger  there  might  be  to  the  safety  of  pas- 
sengers in  connection  with  the  business  carried  on  and  with 
the  way  it  was  conducted.  It  did  not  allow  the  jury  to  find 
that  reasonable  care  was  less  than  the  highest  care  consistent 
with  the  undertaking.  In  one  respect  it  was  too  favorable 
to  the  plaintiffs,  namely,  in  saying  that  it  was  incumbent 
upon  the  defendant  to  satisfy  the  jury  that  it  had  used  care 
commensurate  with  the  danger.  If  the  plaintiffs  deemed  it 
important  that  the  jury  should  be  told  that  reasonable  care 
as  to  the   embankment   required  the  highest  degree   of  care 
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consistent  with  the  nature  of  the  defendant's  business,  a 
specific  request  to  that  efifect  should  have  been  made.  The 
colloquy  between  counsel  and  the  court  had  no  tendency  to 
point  out  that  the  particular  statement  was  objected  to  that 
the  rule  with  reference  to  care  as  to  the  embankment  was 
somewhat  different  from  that  given  as  to  the  equipment  and 
management  of  the  car,  about  which  there  was  no  questioa 
before  the  jury. 

Exceptions  overruled.     

Mabry  v.  City  Electric  Ry.  Co. 

{Supreme  Court  of  Georgia^  Dec.  lo,  igoi,) 
r42S.  £.  Rep.  1025.] 

Expulsion  of  Passengers — Damages.* 

A  railroad  company  is  liable  in  damages  for  an  injury  to  the  feel- 
ing's and  sensibilities  of  a  passenger,  caused  by  his  wrongful  expal- 
sion  from  one  of  its  cars,  though  such  passenger  may  not  have  received 
any  physical  injury  thereby. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Floyd  county;  John  H.  Reece, 
Judge. 

Action  by  Mrs.  Joe  Mabry  against  the  City  Electric  Railway 
Company.  Judgment  for  defendant,  and  plaintiff  brings 
error.     Reversed. 

Seaborn  &  Barry  Wright,  for  plaintiff  in  error. 
Denny  &  Harris,  for  defendant  in  error. 

CANDLER,  J.  Mrs.  Mabry  brought  suit  for  damages 
against  the  City  Electric  Railway  Company,  a  street  railroad 
corporation,  of  the  city  of  Rome.  Her  petition  alleged  that 
on  a  named  day  she  boarded  a  car  of  the  defendant  at  a  point 
**some  200  yards  from  the  switch  where  all  cars  on  the  line  of 
the  defendant  company  meet,  *  *  *  and  from  which 
points  the  cars  run  to  the  several  destinations  of  the  line." 
It  was  her  intention  to  go  to  her  home  in  North  Rome.  As 
she  boarded  the  car,  she  asked  the  conductor  if  she  could  ride 
to  the  switch,  and  be  transferred  to  an  outgoing  car,  and  go 
to  her  home,  and  the  conductor  replied  that  she  could.  She 
then  paid  her  fare,  and  when  the  car  reached  the  switch  she 
"got  off  of  the  incoming  car  for  North  Rome  and  boarded  the 
outgoing  car  to  North  Rome.*'  Transfers  of  passengers  were 
made  orally  by  the  conductors  of  the  company,  and  not  by 
written  transfer  tickets,  and  she  supposed  that  she  had  been 
transferred,  as  promised  by  the  conductor  of  the  car  that  she 
first  boarded.  After  riding  a  short  distance  on  the  outgoing 
car,  the  conductor  asked  for  her  fare.  She  told  him  that  she 
had  paid  her  fare,  and  explained  the  agreement  made  by  the 
conductor  of  the  car  which  she  had  first  boarded;  but  in  spite 

*See  note  appended  to  Louisville  &  N.  R.  Co.  v.  Hine  (Ala.),  14  Am. 
&  Eng.  R.  Cas..  N.  S.,  382. 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas.  N  S        901 

Mabry  v.  City  Electric  Ry.  Co 

"of  her  protests  the  conductor  ejected  her  in  the  presence  of 
other  passengers,  and  she  was  compelled  to  walk  to  her  home, 
a  distance  of  more  than  a  mile.  She  sued  for  $500  on  account 
of  wounded  feelings  and  **great  physical  distress."  The 
defendant  demurred  to  the  petition,  the  material  portions  of 
which  are  substantially  set  forth  in  the  foregoing  statement, 
the  grounds  of  demurrer  being:  (i)  That  no  cause  of  action 
was  set  out,  in  that  no  physical  injury  was  alleged  to  have 
been  sustained  by  the  plaintiff;  and  (2)  that  no  damages  for 
pain  and  suffering  *^or  other  pathological  damages''  can  be 
recovered  unless  there  is  some  physical  injury.  The  court 
sustained  this  demurrer,  and  dismissed  the  petition,  and  the 
plaintiff  excepted. 

It  will  be  observed  that  the  defendant  does  not  call  in  ques- 
tion by  its  demurrer  the  sufficiency  of  the  allegations  of  wrong 
•done  to  the  plaintiff  by  its  servants,  but  asserts  that  no  cause 
oi  action  is  set  out,  in  that  no  physical  injury  is  alleged  to 
have  been  sustained  by  her.  So  far  as  appears  from  the 
pleadings,  the  plaintiff  was  rightfully  on  the  car  from  which 
«he  alleges  that  she  was  ejected,  and  under  the  alleged  agree- 
ment  made  with  her  by  the  conductor  of  the  first  car  she  was 
entitled  to  ride  to  her  home  on  the  second  car.  After  inform- 
ing the  conductor  of  the  second  car  of  the  facts  of  that  agree- 
ment, which,  if  true,  entitled  her  to  ride  to  her  destination  in 
pursuance  of  her  original  design,  it  is  alleged  that  he,  over 
her  protests,  and  in  the  presence  of  other  passengers,  ejected 
her  from  the  car,  compelling  her  to  walk  to  her  home,  a 
distance  of  more  than  a  mile.  Her  suit  is  for  wounded  feel- 
ings and  physical  distress  on  account  of  this  wrongful  treat- 
ment. ^^Wounding  a  man's  feelings  is  as  much  actual 
tlamage  as  breaking  his  limbs.  The  difference  is  that  one  is 
internal  and  the  other  external;  one  mental,  the  other 
physical."  Head  v.  Railway  Co.,  79  Ga.  360,  7  S.  E.  218,  ii 
Am.  St.  Rep.  434.  The  defendant  company  owed  the  duty  to 
the  plaintiff  to  carry  her  safely  and  properly  to  her  destina- 
tion, and  under  this  obligation  she  was  entitled  to  be  treated 
respectfully.  If  it  intrusted  this  duty  to  servants,  the  law 
holds  it  responsible  for  the  manner  in  which  these  servants 
executed  their  trust.  The  precise  question  made  by  the 
demurrer  in  the  case  at  bar  was  before  this  court  in  the  case 
of  Cole  V.  Railroad  Co.,  102  Ga.  474,  31  S.  E.  107.  In  the 
present  case,  as  in  the  case  cited,  the  question  presented  is, 
does  the  law  afford  any  redress  for  wounded  feelings 
unaccompanied  by  injury  to  the  person  or  purse.?  Both  cases 
are  clearly  distinguishable  from  the  case  of  Chapman  v. 
Telegraph  Co.,  88  Pa.  763,  15  S.  E.  901,  17  L.  R.  A.  430,  30 
Am.  St.  Rep.  183.  In  the  Chapman  Case  there  was  no  tort 
independently  of  the  violation  of  the  contract,  and  in  such 
cases  the  best  decisions  of  the  courts  of  last  resort  are  to  the 
effect  that  the  damages  recoverable  are  strictly  compensatory, 
and  take  on  the  vindictive  or  exemplary  feature  only  in  cases 
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where  the  injury  is  willful,  wanton,  or  malicious.  That  case 
proceeds  upon  the  idea  of  a  negligent  omission  to  perform  a 
contractual  obligation,  and  the  judgment  might  well  have 
been  placed  upon  the  character  of  the  suffering  alleged  and  the 
remoteness  of  the  damages  arising  therefrom.  The  case  at 
bar,  however,  is  based  upon  the  wrongful  commission  of  an 
overt  act,  which  in  itself  involved  the  feelings,  sensibilities,  and 
in  a  measure,  the  reputation,  of  the  plaintiff;  an  act  tending 
to  degrade  her  in  the  estimation  of  other  persons  present  at 
the  time.  The  injury  alleged  is,  not  the  failure  to  carry  the 
plaintiff  to  her  destination,  but  her  expulsion  from  the  car 
over  her  protestations  of  her  right  to  remain  thereon.  We  do 
not  think,  therefore,  that  the  Chapman  Case  is  applicable  to 
the  case  at  bar.  While  the  law  protects  the  person  of  the 
citizen  from  physical  injury,  it  also  protects  his  feelings  from 
laceration,  and  will  apply  money  to  such  wounds  as  a  salve 
for  their  healing. 

The  court  erred  in  sustaining  the  demurrer  to  the  petition, 
and  the  judgment  is  therefore  reversed.  All  the  justices  con- 
curring, except  LUMPKIN,  P.  J.,  absent. 


MORNINGSTAR  V.  LOUISVILLE  &  N.   R.  Co. 

(Supreme  Court  o/  Alabama,  Dec.  i6, 190J,) 

[33  So.  Rep.  156.] 

Carriers -Limited  Ticket — Construction — Delay  of  Trains — Effect- 
Ejection. 
Plaintiff  purchased  a  return  ticket  limited  to  expire  May  20, 1900,  and 
on  that  day  presented  himself  for  return  passage  at  defendant's  station 
in  time  to  take  a  train  scheduled  to  leave  before  midnight.  The  train 
was  delayed,  and  did  not  leave  until  the  next  day.  Plaintiff  was 
accepted  as  a  passenger  by  the  conductor,  and  when  it  left  the  station 
his  ticket  was  punched  to  a  junction  point,  where  plaintiff  was  required 
to  chaniire  cars.  On  account  of  the  delay,  the  connectinir  train  had  left 
the  junction  when  plaintiff  arrived,  and  the  C3nductor  of  the  next  train 
refused  to  accept  plain  tiff  *s  ticket,  and  ejected  him,  on  the  ground  that 
the  ticket  had  expired  :  held,  that  the  limit  on  the  ticket  fixed  the  .atest 
time  for  commencing,  and  not  for  completing  the  return  journey,  and 
that,  as  plaintiff  was  entitled  to  rely  on  defendant's  train  schedule, 
defendant  was  liable  for  such  ejection. 

Appeal  from  circuit  court,  Mobile  county;  Wm.  S.  Ander- 
son, Judge. 

Action  by  Henry  Morningstar  against  the  Louisville  & 
Nashville  Railroad  Company.  From  a  judgment  in  favor  of 
defendant,  plaintiff  appeals.     Reversed. 

On  the  trial  it  was  admitted  by  the  defendant  that  the 
ticket  offered  in  evidence  was  a  part  of  the  identical  ticket 
purchased  by  Mr.  Morningstar  from  the  agent  of  the  Louis- 
ville &  Nashville  Railroad  Company  at  Mobile,  Ala. ;  that 
this  ticket  was  honored  for  Mr.  Morningstar's  passage  from 
Mobile,  Ala.,  to  Pensacola,   Fla. ;  that  Mr.  Morningstar  pre- 
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sented  himself  for  passage  at  the  Louisville  &  Nashville  Rail- 
road Depot  at  Pensacola  before  1 1 :20  p.  m,  on  the  night  of 
May  20th ;  that  the  train  bound  for  Mobile  was  scheduled  to 
arrive  in  Pensacola  at  11:20  p.  m.  on  the  night  of  May  20th; 
that  it  did  not  arrive  in  Pensacola  until  after  midnight  of 
May  20th;  that  the  portion  of  ticket  offered  in  evidence  was 
offered  by  Mr.  Morningstar  for  passage  from  Pensacola  to 
Mobile;  that  the  conductor  of  the  Louisville  &  Nashville  Rail- 
road Company  in  charge  of  the  belated  train  from  Pensacola 
to  Flomaton,  the  junction  point,  honored  the  ticket  for  pas- 
sage of  plaintiff  from  Pensacola  to  Flomaton,  and  punched 
same.  The  plaintiff  then  further  testified  that  when  the  train 
which  he  boarded  at  Pensacola  arrived  at  Flomaton  the 
regular  train  on  the  defendant's  road  going  to  Mobile,  with 
which  the  train  from  Pensacola,  when  on  time,  made  connec- 
tion, had  departed  from  Flomaton ;  that  he  looked  around, 
and  could  find  no  passenger  train  at  Flomaton  at  the  hour  he 
arrived  there  which  was' going  to  Mobile;  that  he  made  in- 
quiries from  the  employees  of  the  defendant,  and  was  conducted 
by  one  of  them  to  a  coach,  which  was  in  the  defend- 
ant's yards  at  Flomaton,  and  was  told  that  said  coach  con- 
stituted a  part  of  the  train  that  was  going  to  Mobile;  that  he 
boarded  this  passenger  car,  and  found  thereon  several  other 
passengers ;  that  the  train  to  which  the  passenger  car  was 
attached  left  Flomaton  going  to  Mobile  a  short  time  before 
5  o'clock  on  the  morning  of  May  21,  1900;  that,  after  said 
train  had  gone  some  distance  from  Flomaton,  and  when  the 
conductor  of  said  train  came  to  take  up  his  fare,  he  offered 
him  the  ticket  which  was  introduced  in  evidence,  but  that  the 
conductor  refused  to  accept  it ;  tfiat,  although  the  plaintiff  ex- 
plained to  the  conductor  the  circumstances  attending  his  trip, 
the  conductor  refused  to  accept  the  ticket  and  allow  the  plaintiff 
to  go  on  to  Mobile  on  said  train,  but,  putting  his  hands  upon 
the  plaintiff's  shoulders,  forced  him  to  leave  the  train. 

Fitts,  Stoutz  &  Armbrecht,  for  appellant. 

Gregory  L.  Smith  and  Joel  W.   Goldsby,   for  respondent. 

SHARPE,  J.  Apart  from  the  office  it  may  perform  in  evi- 
dencing the  contract  of  carriage,  the  chief  use  of  a  passenger 
ticket  is  to  identify  the  holder  as  a  person  who  has  paid  his 
fare,  or  has  otherwise  complied  with  conditions  entitling  him 
to  carriage,  and  this  use  of  it  is  ordinarily  made  when  the 
holder  offers  himself  to  be  carried;  hence,  where  nothing  is 
expressed  to  the  contrary,  a  stipulation  purporting  to  limit 
the  use  of  a  ticket  to  a  specified  time  is  construed  as  fixing 
that  time  as  the  latest  for  commencing,  and  not  for  complet- 
ing, the  journey.  Auerbach  v.  Railroad  Co.,  89  N.  Y.  281,  42 
Am.  Rep.  290;  Lundy  v.  Railroad  Co.,  66  Cal.  191,  4  Pac. 
Ii93i  56  Am,  Rep.  lOO.  Accordingly  the  clause  in  plaintiff's 
ticket  declaring  it  **void  after  May  20,  1900,"  implied  astipula- 
tion merely  for  plaintiff's  commencement  of  the  trip  from 
Pensacola  before  the  expiration  of  that  day.     He  had   a  right 
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to  assume,  and  to  rely  upon  the  assumption,  that  defendant 
would  conform  to  its  schedule  for  running  trains,  and  was 
prevented  from  entering  upon  his  journey  on  May  20th  only 
by  delay  until  after  midnight  of  the  train  scheduled  to  leave 
Pensacola  at  the  hour  of  1 1 :20  p.  m.  of  that  day.  Defendant 
was  not  entitled  to  treat  its  own  default  as  defeating  its  obli- 
gation to  the  plaintiff,  nor  was  that  obligation  discharged  by 
placing  him  at  Flomaton.  Defendant  operated  the  road  from 
Flomaton  to  Mobile,  as  well  as  that  from  Pensacola  to 
Flomaton,  and,  having  accepted  his  ticket  for  passage  to  the 
latter  place,  and  having  delayed  his  arrival  there  until  the 
usually  connecting  train  had  gone,  it  was  under  the  duty  to 
not  abandon  him,  and  to  afford  him  opportunity  to  proceed 
by  another  train  to  Mobile.  If,  as  the  evidence  tends  to 
show,  the  plaintiff  was  duly  diligent  about  attempting  to  pur- 
sue his  journey  from  Flomaton,  the  conductor  of  the  Mobile 
train  in  ejecting  him  acted  not  under,  but  in  violation  of,  the 
contract  of  carriage.  The  ticket  did  not  purport  to  show  on 
its  face,  or  in  connection  with  the  fact  that  plaintiff  was  jour- 
neying late,  that  any  forfeiture  had  occurred  under  the  time 
limitation,  for  the  circumstances  controlling  his  right  to  so 
travel  were  not  disclosed  by  the  ticket.  The  conductor,  in 
denying  that  right,  simply  risked  the  company's  responsibility 
upon  the  existence  vel  non  of  facts  avoiding  such  forfeiture. 
The  evidence  offered  by  plaintiff  tended  to  the  establishment 
of  such  facts,  and  should  not,  as  a  whole,  have  been  excluded 
from  the  jury. 

Reversed  and  remanded. 

Western  Maryland  R.  Co.  v.  State,  to  Use  of  Shirk  et  al, 

{Court  o/  Appeals  of  Maryland^  Nov,  21,  1902.) 

[53  Atl.  Rep.  969.] 
Direction  of  Verdict. 

A  prayer  for  the  direction  of  the  verdict  at  the  close  of  plaintiffs'  case 
is  waived,  so  as  to  preclude  a  review  on  appeal,  by  defendant's  introduc- 
tion of  evidence  on  its  own  behalf. 

Killing  of  Passenger -Inspection  of  Foreign  Cars. 

Where  plaintiffs*  decedent  was  killed  by  the  breaking  of  an  axle  on  a 
foreipj-n  car,  the  question  of  the  sufficiency  of  defendant's  inspection  of 
the  car,  alleg'ed  as  neg'lig'ence,  was  for  the  jury. 
Same — Same.* 

A  train  on  which  plaintiffs'  decedent  was  riding'  was  derailed  by  the 
breaking  of  an  axle,  and  deceased  was  awakened  and  told  to  jump*  aa<l 
in  doing  so  received  injuries  from  which  he  died :  held,  that,  if  th« 
breaking  of  the  axle  was  the  result  of  a  defect  which  could  have  been 
discovered  by  an  ordinary  inspection,  defendant  was  liable,  though  the 
breaking  of  the  axle  was  not  the  immediate  cause  of  decedent's  death. 

Same — Drover  on  Freight  Train — Degree  of  Care.f 

A  drover,  riding  on  a  pass  on  a  freight  train,  while  a  passenger,  is 

*For  monograph  on  subject  of  duties  of  carriers  of  passengers  as  to 
vehicles,  see  3  R.  R.  R.  154,  26  Am.  &  Eng.  R.  Cas  ,  N.  S.,  154 ;  4  R.  R' 
R.  739,    27  Am.  &  Kng.  R.  Cas.,  N.  S  ,  739. 

fSee  monograph  appended  to  West  Chicago  St  R.  Co.  v.  Tuerk(Ill-)» 
1  R.  R.  R.  1,    24  Am.  &  Eng.  R.  Cas.,  N.  S.,  1. 
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not  entitled  to  the  decree  of  care  required  of  the  carrier  of  passeng^ers 
on  passenger  trains,  but  is  only  entitled  to  the  exercise  of  such  care  on 
the  part  of  the  carrier  as  is  consistent  with  the  operation  of  freight 
trains. 

Inspection  of  Foreign  Cars. 

A  carrier,  receiving  a  foreign  freight  car  from  another  road,  is  not 
required  to  make  a  scientific  inspection  of  the  brakes  of  ^uch  car,  to 
ascertain  whether  they  are  safe,  but  is  only  required  to  make  a  practical 
inspection,  or  an  inspection  consistent  with  the  reasonable  dispatch  of 
its  business. 

Same — Presumption  of  Negligence.^ 

Where  a  drover,  riding  on  a  freight  train,  was  killed  as  the  result  of 
•a  derailment  caused  by  a  broken  axle,  the  breaking  of  the  axle  raises  a 
presumption  of  negligence  in  inspection,  and  the  burden  of  rebutting 
«uch  presumption  by  proof  that  the  company  used  such  care  as  was 
required  under  the  circumstances  was  on  defendant. 

Same — Killing  of  Drover  Riding  on  Freight  Train — Jumping  from  Train 
through  Fear — Liability — Instructions. 
Where  a  drover,  riding  on  a  freight  train,  was  killed  by  the  breaking 
•of  an  axle,  an  instruction,  in  an  action  for  his  death,  that  if  he  was 
riding  on  the  train  as  authorized  by  the  contract  of  shipment,  and  by 
reason  of  the  insufficiency  of  an  axle  of  a  car  in  the  train  he  was  so 
injured  that  he  died,  and  defendant  did  not  use  due  care  in  reference  to 
the  axle,  but  intestate  did  use  due  care,  etc.,  plaintiffs' were  entitled  to 
recover,  was  proper,  as  modified  by  an  instruction  that  if  the  injuries 
-complained  of  were  caused  by  intestate's  acts  in  jumping  from  the  car  ' 
through  fear  or  apprehension  of  danger  aroused  by  the  conduct  of  other 
.persons,  and  there  was  no  imminent  danger  to  justify  an  ordinarily 
prudent  person  in  jumping  from  the  car,  and  that  the  danger  arose  from 
the  breaking  of  an  axle  of  a  foreign  car,  which  had  been  examined  in  a 
careful  and  thorough  manner  by  defendant's  inspectors,  and  no  defect 
found,  and  defendant  used  due  care  in  running  and  managing  the  train 
and  in  all  subsidiary  arrangements  for  the  safety  of  the  passenger, 
plaintiflfs  could  not  recover.  ^ 

Drover  Riding  on  Freight  Train — Degree  of  Care. 

In  an  action  to  recover  for  the  death  of  a  drover,  killed  while  being 
transported  on  a  freight  train,  an  instruction  that  defendant  was  bound 
to  exercise  for  dec^ent's  safety  the  highest  degree  of  care  or  skill 
which  was  consistent  with  the  nature  of  the  undertaking  was  erroneous, 
as  requiring  too  high  a  degree  of  care. 

Same — Presumption  of  Negligence  from  Accident. 

In  an  action  for  the  death  of  a  drover,  riding  on  a  freight  train,  an 
instruction  that  the  fact  that  the  drover  was  killed  while  a  passenger 
was  prima  facie  evidence  of  negligence  on  defendant's  part,  etc.,  was 
error,  since  the  mere  fact  that  he  was  killed,  without  reference  to 
"how"  he  was  killed,  raises  no  presumption  of  negligence. 

Same — Degree  of  Care. 

Where,  in  an  action  against  a  carrier  for  the  death  of  a  drover,  the 
complaint  charged  only  a  negligent  inspection  of  the  axle,  by  the  break- 
ing of  which  the  train  was  derailed,  an  instruction  that  the  utmost  care 
in  running  and  managing  the  train,  and  in  all  the  subsidiary  arrange- 
ments necessary  to  the  safety  of  the  deceased,  was  required,  was  erro- 
neous, as  requiring  care  with  regard  to  appliances  as  to  which  no 
negligence  was  alleged. 

Jumping  from  Train  to  Avoid   Danger — Presumption  of  Due  Care  on 
Part  of  Deceased. § 
Where  plaintifiPs'  decedent,  a  drover,  died  from  injuries  received  in 
jumping  from  a  moving  freight  train  to  avoid  injury  from  the  derail- 

JSee  generally,  foot-note  appended  to  Howe  v.  Northern  Pac.  Ry.  Co. 
<Wash.),  5  R.  R.  R.  624,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  624. 

^See  foot-note  appended  to  Dalton  v,  Chicago,  R.  I  &  P.  Ry.  (To. 
(Iowa),  21  Am.  8l  Eng.'R.  Cas.,  N.  8.,  460. 
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meut  of  a  train,  an  instruction,  in  an  action  for  his  death,  that  the 
court  sitting  as  a  jury  is  entitled  to  infer  the  absence  of  fault  on  the 
part  of  the  deceased  from  a  g-eneral  and  known  disposition  of  men  to 
take  care  of  themselves  and  keep  out  of  the  way  of  difficulty,  was  mis- 
leatding,  as  not  justified  by  the  facts. 

Same — Liability.  |  , 

Where  a  drover  died  from  injuries  received  while  being  transported 
on  a  stock  train,  an  instruction,  in  an  action  for  his  death,  that  if  the 
court  finds  that  defendant's  negligence  placed  deceased  in  a  state  of 
peril,  and  he  had  at  that  time  reasonable  grounds  for  supposing  he 
would  be  injured  by  remaining  on  the  train,  plaintiffs  were  entitled  to 
recover,  though  the  fact  that  deceased  jumped  from  the  train  increased 
the  peril  and  caused  his  death,  and  he  would  have  probably  sustained 
little  or  no  injury  had  he  remained  in  the  car,  was  proper. 

Damages. 

In  an  action  for  death,  an  instruction  that  the  jury  is  to  estimate  the 
reasonable  probabilities  of  deceased's  life,  if  they  find  for  plaintiffs, 
and  give  such  pecuniary  dauiages,  not  only  for  past  losses,  if  any,  but 
for  such  prospective  damages  as  plaintiffs  may  have  suffered  or  wilt 
suffer  as  the  direct  consequences  of  the  death,  and  that  the  jury  shall 
apportion  the  damages  among  the  plaintiffs,  was  proper,  when  taken 
in  connection  with  a  further  instruction  that  no  recovery  could  be  had 
in  favor  of  one  of  the  plaintiffs,  as  to  whom  no  pecuniary  injury  had 
been  proved. 

Appeal  from  superior  court  of  Baltimore  city;  George  M 
Sharp,  Judge. 

Actions  by  the  state  for  the  use  of  Susan  B.  Shirk  and 
another  against  the  Western  Maryland  Railroad  Company. 
From  a  judgment  for  plaintiffs,  defendant  appeals.     Reversed. 

The  various  prayers  referred  to  in  the  opinion  were  as  fol- 
lows< 

Plaintiffs*  first  prayer:  **That  if  the  court  shall  find  as  a 
matter  of  fact  that  the  defendant  was  in  the  month  of  August, 
1894,  a  corporation  leasing  and  operating  a  railroad  at  Cherry 
Run,  in  the  state  of  West  Virginia,  and  Potomac  Valley  Junc- 
tion, in  Washington  county,  in  the  state  of  Maryland,  known 
as  the  *  Potomac  Valley  Railroad,' and  that  one  Jacob  E. 
Shirk,  now  deceased,  and  one  Jacob  C.  Landis,  were  on  the 
2 1  St  day  of  August,  1894,  copartners  trading  as  Shirk  & 
Landis,  and  engaged  in  the  business  of  buying  and  selling 
cattle,  and  that  on  the  said  21st  of  August,  1894,  certain  cattle 
belonging  to  said  Shirk  &  Landis  were  shipped  by  the  said 
Shirk  &  Landis  over  the  said  railroad  so  operated  by  the 
defendant  company,  and  that  the  deceased  (Shirk)  was  a  pas- 
senger traveling  in  the  caboose  of  the  freight  train  in  which 
said  cattle  were  being  transported,  and  that  the  transportation 
of  the  said  Shirk  was  furnished  by  the  said  railroad,  under 
the   bills  of   lading  offered  in   evidence,  as   part  of  the  con- 

I  See  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Bryant '  (Tex.),  1  R.  R.  R.  952,  24 
Am.  &  Eng.  R.  Cas.,  N.  S.,  952  ;  St.  Louis  S.  W.  Ry.  Co.  v,  Jacobson 
(Tex.),  2  R.  R.  R.  301,  25  Am.  &  Eng.  R.  Cas.,  N.  S  ,  301 ;  Reed  v.  Mis- 
souri, K.  &  T.  Ry.  Co.  (Mo.),  3  R.  R,  R.  262,  26  Am.  &  Enjr.  R  Cas.,  N. 
S.,  262  ;  Cameron  v.  Great  Northern  Ry.  Co.  (N.  Dak.),  12  Am.  &  Ene*. 
R.  Cas.,  N.  S.,  520  ;  Dalton  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  21  Am.  & 
Enff.  R.  Cas.,  N.  S.,  460. 
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sideration  for  the  freight  paid  for  hauling  the  said  cattle,  and 
that  on  said  2ist  day  of  August,  1894,  and  while  at  or  near 
Charlton  Station,  in  Washington  county,  in  the  state  of  Mary- 
land, by  reason  of  the  insufficiency  of  an  axle  of  a  car  attached 
to  the  train  upon  which  said  Shirk  was  traveling,  the  said 
Shirk  was  so  injured  that  he  died  from  the  effects  of  said  in- 
juries on  September  i,  1894,  and  that  the  defendant  dfd  not 
use  due  care  in  reference  to  said  axle,  but  the  said  Shirk  did 
use  due  care,  and  that  the  said  Shirk  was  the  husband  of  the 
equitable  plaintiff  Susan  B.  Shirk  and  the  son  of  the  equitable 
plaintiff  Obed  H.  Shirk,  and  that  the  life  of  the  said  Shirk  was 
of  pecuniary  benefits  to  the  said  equitable  plaintiffs,  respec- 
tively, that  then  the  plaintiffs  are  entitled  to  recover  in  this 
action. ' '     Granted. 

Plaintiffs'  second  prayer:  **If  the  court  finds  as  matter  of 
fact  the  facts  stated  in  the  plaintiffs'  first  prayer,  and  that  the 
defendant  received  and  accepted  the  deceased  (Shirk)  as  a 
passenger,  to  be  carried  as  therein  stated,  then  defendant  was 
bound  to  exercise  on  said  trip  for  deceased's  safety  the 
highest  degree  of  care  and  skill  which  was  consistent  with  the 
nature  of  its  undertaking."     Granted. 

Plaintiffs'  third  prayer:  "If  the  court  sitting  as  a  jury  be- 
lieves from  the  evidence  that  the  deceased  (Shirk)  was  killed 
whilst  a  passenger  on  a  train  on  a  leased  road  operated  by 
the  defendant,  the  fact  of  such  injury  is  prima  facie  evidence 
of  negligence  on  the  part  of  the  defendant,  throwing  upon  it 
the  burden  of  rebutting  the  presumption  by  showing  there 
was  no  negligence  on  its  part,  or  that  the  accident  could  have 
been  avoided  by  the  exercise  of  ordinary  care  on  the  part  of 
the  deceased."     Granted. 

Plaintiffs'  fourth  prayer:  **That,  in  order  to  rebut  the  pre- 
sumption of  negligence  on  its  part,  the  defendant  must  show 
that  the  death  of  Jacob  E.  Shirk  while  traveling  as  a  pas- 
senger on  its  train,  if  the  court  sitting  as  a  jury  shall  find  such 
death,  could  not  have  been  prevented  by  the  utmost  care 
and  diligence  in  the  running  and  management  of  the  train 
and  the  sufficiency  of  an  axle  on  a  car  of  said  train,  and  in  all 
the  subsidiary  arrangements  necessary  to  the  safety  of  the 
deceased. '  *     Granted, 

Plaintiffs'  fifth  prayer:  **That,  in  considering  the  question 
of  neghgence,  it  is  competent  for  the  court  sitting  as  a  jury,  in 
connection  with  the  other  facts  and  circumstances  of  the 
case,  to  infer  the  absence  of  fault  on  the  part  of  the  deceased 
from  the  general  and  known  disposition  of  men  to  take  care 
of  themselves  and  to  keep  out  of  the  way  of  difficulty  and 
danger. ' '     Granted. 

Plaintiffs' sixth  prayer:  *'If  the  court  shall  find  as  matter 
of  fact  that  the  negligence  of  the  defendant  placed  the  deceased 
(Shirk)  in  a  st^te  of  peril,  and  he  had  at  that  time  a  reason- 
able ground  for  supposing  h»  would  be  injured  by  remaining 
on   the  train,    then  the   plaintiffs    are  entitled  to  recover, 
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although  the  court  may  find  as  matter  of  fact  that  the  jump- 
ing of  the  deceased  (Shirk)  increased  the  peril  or  caused  his 
death,  and  although  it  may  find  that  he  would  probably  have 
sustained  little  or  no  injury  if  he  remained  on  the  car." 
Granted. 

Plaijitiffs'  eighth  prayer:  "If  the  court  sitting  as  a  jury 
find  for  the  plaintiffs  it  is  to  estimate  the  reasonable  prob- 
abilities of  the  life  of  the  deceased.  Jacob  E.  Shirk,  and  give 
the  equitable  plaintiffs  such  pecuniary  damages,  not  only  for 
past  losses,  if  the  court  sitting  as  a  jury  finds  any  loss,  but  for 
such  prospective  damages  as  it  may  find  they  have  suffered  or 
will  suffer  as  the  direct  consequence  of  the  death  of  the  said 
Shirk."     Granted.  * 

Plaintiffs*  ninth  prayer:  '*If  the  court  sitting  as  a  jury  shall 
find  for  the  plaintiffs,  then,  in  awarding  the  damages  to  which 
the  plaintiffs  are  entitled,  it  must  apportion  them  among  the 
equitable  plaintiffs  in  such  shares  as  it  shall  find  and  direct." 
Granted. 

Defendant '  s  second  prayed :  *  *  The  defendant  prays  the  court 
to  rule  as  a  matter  of  law  that  it  is  the  duty  of  the  defendant 
to  receive  and  forward  loaded  freight  cars  belonging  to  other 
common  carriers,  offered  to  it  for  transportation  over  its  road, 
with  diligence  and  dispatch,  and  that  the  defendant  has  a 
right  to  assume  that  such  foreign  cars  were  carefully  and 
properly  constructed,  and  is  not  liable  for  accidents  resulting 
from  any  defects  in  such  foreign  cars  while  being  forwarded 
over  its  road,  provided  that  the  defendant  maintains  a  suffi- 
cient number  of  competent  and  skillful  inspectors,  and  sub- 
jects such  cars  to  such  careful  inspection  as  the  exigencies  of 
traffic  will  permit,  before  permitting  such  cars  to  be  forwarded 
over  its  road,  and  provided,  further,  that  no  defects  or  dangers 
are  revealed  or  disclosed  by  said  inspection,  and  the  defendant 
exercises  all  due  care  and  caution  in  the  running  and  manage- 
ment and  operation  of  (such  cars),  the  train,  and  in  all  the 
subsidiary  arrangement  necessary  to  the  safety  of  the  pas- 
senger while  being  transported  over  its  road. "  Granted  as 
amended. 

Defendant's  third  prayer:  **The  defendant  prays  the  court 
to  rule  that  if  the  court  as  jurj'  shall  find  that  the  accident 
complained  of  in  this  case  was  caused  solely  by  a  defect  in 
the  axle  of  a  loaded  freight  car  belonging  to  the  Baltimore  & 
Ohio  Railroad  Company,  and  that  said  loaded  car  was  re- 
ceived by  the  defendant  from  the  Baltimore  &  Ohio  Railroad 
Company  at  Cherry  Run,  West  Virginia,  for  transportation 
over  its  line,  and  that  the  defendant  maintained  and  em- 
ployed at  Cherry  Run  a  force  of  competent  and  skillful  in- 
spectors, and  that  after  said  loaded  car  was  received  by  the 
defendant  it  was  examined  and  inspected  by  its  said  agents  in  as 
careful  and  thorough  a  manner  as  the  necessary  exigencies  of 
the  traffic  at  said  point  permitted,  and  that  no  defects  were 
found  in  said  car,  and  that  the  defendant  forwarded  said  car  on 
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its  lines,  and  that  the  defendant,  its  servants,  and  agents,  used 
due  care  in  the  (operation),  running  and  management  of  the 
train  of  which  said  car  was  a  part,  and  in  all  the  subsidiary 
arrangements  necessary  to  the  safety  of  the  passenger,  then 
the  defendant  was  not  guilty  of  negligence,  and  the  verdict 
must  be  for  the  defendant,  even  though  the  court  as  jury  shall 
find  that  the  axle  of  said  car  broke  and  caused  the  accident 
complained  of."     Granted  as  amended.  In^;^!!^  . 

Defendant's  fourth  prayer:  **  The  defendant  prays  the  court 
to  rule  that  if  the  court  as  jury  shall  find  the  facts  set  out  in 
the  defendant's  third  prayer,  and  shall  further  find  that  the 
defendant,  its  servants,  and  agents  subjected  said  car  to  the 
ordinary  and  usual  tests  employed  by  railroads  generally  to 
ascertain  the  fitness  and  safety  of  the  loaded  freight  cars  of 
other  roads  received  for  transportation  over  their  lines,  and 
that  such  tests  disclosed  no  defects  in  said  car,  then  the 
defendant  was  not  guilty  of  negligence,  and  the  verdict  must 
be  for  the  defendant,  even  though  the  court  as  jury  shall  find 
that  the  axle  of  said  car  broke  by  reason  of  some  defect  an4 
caused  the  accident  complained  of."     Refused. 

Defendant's  fifth  prayer;  **The  defendant  prays  the  court 
to  rule  that  if  the  court  as  jury  shall  find  that  the  said  Jacob 
E.  Shirk  became  a  passenger  on  a  freight  train  of  the  defend^ 
ant  company,  and  that  said  freight  train  was  made  up  partly 
of  loaded  freight  cars  belonging  to  other  companies  and  re- 
ceived by  said  defendant  to  be  forwarded  over  its  line,  then 
the  said  Shirk  assumed  the  risks  of  all  dangers  arising  from 
defects  in  such  foreign  cars  which  could  not  be  detected  by 
the  defendant  by  careful  inspection  of  said  cars,  made  with 
due  regard  to  the  exigencies  of  traffic,  provided  the  defendant 
used  all  due  care  (in  the  operation  of  said  train),  in  the  run* 
ning  and  management  of  said  train,  and  in  all  the  subsidiary 
arrangements  necessary  to  the  safety  of  the  passenger." 
Granted  as  amended. 

Defendant's  sixth  prayer:  **The  defendant  prays  the  court 
to  rule  that  if  the  court  as  jury  shall  find  the  facts  set  out  in 
the  defendant's  fifth  prayer,  and  shall  further  find  that  the 
said  Shirk  received  injuries  resulting  in  his  death  by  the 
breaking  of  an  axle  on  a  loaded  freight  car  of  said  train  be- 
longing to  another  road  and  being  transported  over  the  line 
of  the  defendant's  road,  and  shall  further  find  that  said 
foreign  car  was  inspected  by  competent  and  skillful  agents  of 
the  defendant  before  being  transported  on  the  line  of  the 
defendant's  road  in  as  careful  a  manner  as  the  exigencies  of 
travel  permitted,  and  that  no  defect  in  said  car  was  discovered 
or  disclosed  by  said  inspection,  then  the  accident  was  one  of 
the  risks  incident  to  such  mode  of  travel,  and  the  verdict 
must  be  for  the  defendant,  unless  the  court  as  jury  shall 
further  find  that  said  accident  was  caused  by  the  negligence 
of  the  defendant  in  the  (operation),  running,  or  management 
of  the  train  of  which  said  car  formed  a   part,  or  in  some  of 
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the  subsidiary  arrangements  necessary  to  the  safety  of  the 
passenger. ' '     Granted  as  amended. 

Defendant's  seventh  prayer:  **The  defendant  prays  the 
court  to  rule  that  there  is  no  evidence  in  this  case  that  the  said 
Shirk,  the  equitable  plaintiffs*  decedent,  was  induced  to 
jump  from  said  car  by  the  act  or  conduct  of  any  of  the 
employees,  servants,  or  agents  of  the  defendant  company, 
counseling  or  directing  him  so  to  jump.'*     Refused. 

Defendant's  ninth  prayer:  **The  defendant  prays  the  court 
to  rule  that  if  the  court  as  jury  shall  find  that  the  injuries 
complained  of  were  caused  by  the  act  of  the  said  Shirk  in 
jumping  from  said  car,  and  that  said  Shirk  was  induced  to  so 
jump  from  fear  or  apprehension  of  danger,  and  that  said  fear 
or  apprehension  was  aroused  by  the  act  or  conduct  of  some 
person  or  persons  in  said  car,  counseling  or  directing  him  to 
jump  from  said  car,  if  the  court  as  jury  shall  so  find,  and  shall 
further  find  from  the  evidence-that  such  real  and  imminent 
danger  existed  as  would  justify  an  ordinarily  prudent  and 
cautious  person  in  jumping  from  said  car  and  in  counseling 
and  directing  others  to  so  jump,  and  shall  further  find  that 
such  danger  arose  from  the  breaking  of  an  axle  under  a  loaded 
freight  car,  one  of  the  cars  of  the  said  train,  and  that  said 
loaded  freight  car  belonged  to  the  Baltimore  &  Ohio  Railroad 
Company,  and  was  received  by  the  defendant  from  the  Balti- 
more &  Ohio  Railroad  Company  at  Cherry  Run,  West  Vir- 
ginia, to  be  forwarded  over  its  lines,  and  that  the  defendant 
maintained  and  employed  at  Cherry  Run  a  force  of  competent 
and  skillful  inspectors,  and  that  after  said  loaded  freight  car 
was  received  by  the  defendant  it  was  examined  and  inspected 
by  its  said  agents  in  as  careful  and  thorough  a  manner  as  the 
necessary  exigencies  of  the  traffic  at  said  point  permitted, 
and  that  no  defect  was  found  in  said  car,  and  that  the  defend- 
ant forwarded  said  car  on  its  line,  and  that  the  defendant,  its 
servants  and  agents,  under  due  care  in  the  (operation),  run- 
ning and  management  of  the  train  of  which  said  car  was  a 
part,  and  in  all  the  subsidiary  arrangements  necessary  to  the 
safety  of  the  passengers,  then  the  defendant  was  not  guilty  of 
negligence,  and  the  verdict  must  be  for  the  defendant,  even 
though  the  court  as  jury  shall  further  find  that  the  person  or 
persons  so  counseling  or  directing  the  said  Shirk  to  jump  were 
servants  or  employees  of  the  defendant."  Granted  as 
amended. 

Defendant's  tenth  prayer:  '*The defendant  prays  the  court 
to  rule  as  a  matter  of  law  that  under  the  pleadings  and  evi- 
dence in  this  case  there  is  no  evidence  legally  sufiicient  to  show 
that  the  equitable  plaintiff  in  this  case  Obed  H.  Shirk  suffered 
any  pecuniary  damage  by  the  death  of  Jacob  E.  Shirk,  and 
therefore  the  court's  verdict  must  be  for  the  defendant  in  so 
far  as  the  defendant  is  alleged  to  be  liable  to  the  said  Obed  H. 
Shirk."     Granted. 

Argued    before     McSHERRY,     C.     J.,    and     FOWLER, 
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BRISCOE,  BOYD,  PAGE,  PEARCE,   SCHMUCKER,   and 
JONES,  JJ. 

Charles  Marshall,  R.  E.  Lee  Marshall,  and  J.  Hanson 
Thomas,  for  appellant. 

Hinkley  &  Morris,  for  appellees. 

McSHERRY,  C.  J.  This  suit  was  brought  in  the  name  of 
the  state  of  Maryland,  for  the  use  of  the  widow  and  the  father 
of  Jacob  E.  Shirk,  deceased,  against  the  Western  Maryland 
Railroad  Company  to  recover  damages  for  the  injuries  sus- 
tained by  the  equitable  plaintiffs  as  a  consequence  of  the 
death  of  Shirk.  The  death  of  Shirk  is  alleged  to  have  been 
caused  by  the  negligence  of  the  railroad  company.  The 
questions  that  are  open  for  consideration  are  all  brought  up 
by  an  exception  to  the  court's  rulings  on  the  prayers  pre- 
sented at  the  close  of  the  case.  The  prayer  offered  at  the 
conclusion  of  the  plaintiffs'  case  was  too  general  (Robey  v. 
State,  94  Md.  67,  50  Atl.  411),  and  was,  therefore,  properly 
rejected.  But,  even  if  there  had  been  error  in  refusing  to 
grant  that  prayer,  the  right  to  have  the  ruling  reviewed  was 
waived  by  the  defendant  when  it  preceded  thereafter  to  intro- 
duce evidence  on  its  own  behalf.  Barabasz  v.  Kabat,  91  Md. 
53,  46  Atl.  337. . 

The  facts  which  must  be  stated,  so  that  the  legal  principles 
involved  may  be  understood,  are  as  follows:  In  the  latter 
part  of  August,  1894,  Jacob  E.  Shirk  and  his  co-partner,  Jacob 
C.  Landis,  shipped,  under  a  through  bill  of  lading,  from 
Somerset  county,  Pa.,  to  Ephrata,  in  Lancaster  county,  two 
car  loads  of  cattle,  by  way  of  the  Baltimore  &  Ohio,  the 
Western  Maryland,  the  Cumberland  Valley  and  the  Philadel- 
phia &  Reading  Railroads.  The  cars  were  delivered  by  the 
Baltimore  &  Ohio  Railroad  to  the  Western  Maryland  Rail- 
road, at  Cherry  Run,  on  August  21st,  and  subsequently  on 
the  same  day  with  other  freight  cars  were  made  up  into  a 
train  to  be  hauled  to  Hagerstown  for  transfer  to  the  Cumber- 
land Valley  Railroad.  Both  Shirk  and  Landis  were  entitled 
to  ride  free  on  the  freight  train  which  carried  the  cattle. 
The  train  consisted  of  nine  loaded  cars,  two  empty  ones,  and 
a  caboose;  the  latter  being  at  the  end  of  the  train.  Next  be- 
hind the  two  cattle  cars  was  a  Baltimore  &  Ohio  gondola 
car  loaded  with  steel  billets,  and  following  that  were  two  or 
three  other  cars,  and  then  came  the  caboose.  The  train  left 
Cherry  Run  in  the  afternoon.  Shirk  and  Landis  were  in  the 
caboose,  and  both  were  asleep,  \yhen  the  train  had  reached 
a  point  about  10  miles  from  Hagerstown,  and  while  running 
at  a  speed  of  12  miles  an  hour,  the  front  axle  of  the  Balti- 
more &  Ohio  gondola  car  broke  about  9  inches  from  the  wheel, 
and  the  axle  fell  upon  the  ties,  derailing  some  of  the  cars  be- 
hind it,  including  the  caboose.  Besides  Shirk  and  Landis, 
there  were  two  other  men  in  the  caboose.  When  the  caboose 
left  the  rails,  some  one  awoke  Shirk  and  Landis,  and  called 
to  them  to  jump.     Whether  the  person  who  gave  the  warning 
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was  one  of  the  crew  of  the  train,  or  not,  is  a  disputed  matter* 
Shirk  ran  out  of  the  rear  door  of  the  caboose  and  leaped  from 
the  end  of  the  platform,  with  his  back  to  the  train,  while  the 
train  was  still  in  motion,  and  fell  upon  his  head,  receiving  a 
severe  injury,   which  caused  his  death   on   September   ist. 
Landis  jumped  from  the  side  of  the  platform,  and  fell  on   his 
side.     He  was  not  badly    hurt,  but  claims  that  since  then  he 
has  been  suffering  from  sciatic  rheumatism  resulting  from  the 
fall.     Before  the  train  left  Cherry  Run  the  cars  were  inspected 
by  the  car  inspectors  of  the  defendant,  but  it  is  asserted  that 
the  inspection  was  insufficient.     This  is  one  of  the  controverted 
questions  of  fact,  and  it  is  a  question  to  be  determined  by  the 
jury,  or  by  the  judge  sitting  as   a  jury,  under  appropriate 
instructions.     Palmer  v.  Canal  Co.,  120  N.  Y.  170,  24  N.  E. 
302,  17  Am.  St.  Rep.  629. 

The  declaration  alleges  that  Shirk  was  injured  and  killed 
'*by  reason  of  the  insufficiency  of  an  axle  of  a  car  attached  to" 
the  freight  train  upon  which  he  was  riding.     The   undisputed 
evidence  shows  that  the  injury  which  caused  the  death  was 
inflicted,  not  by  the  broken  axle,  but  by  Shirk's  falling  on  his 
head  when  he  jumped  from  the  moving  train.     It  is  clear  that 
the  broken  axle  caused  the  derailment  of  the  caboose,  and 
that  the  derailment  induced  one  of  the  occupants  of  that  car 
to  awaken  Shirk  and  to  suggest  to  him  to  jump  in  order  to 
save  himself  from  injury.     It  is  altogether  probable  that   had 
he  not  jumped  he  would  not  have  been  hurt;  and  it  is  certain 
that  he  would  not  have  jumped  if  the  axle  had  not  broken. 
If  the  breaking  of  the  axle  was  due  to  the  negligence  of  the 
defendant  company  in   not   properly  inspecting  the  gondola 
car  before  sending  it  out  in  the  train,  and  was  not  the  result 
of  a  hidden  and  undiscoverable  defect,  and  if  the  deceased 
jumped,  in  the  circumstances  stated,  because  directed  by  an 
employee  of  the  company  to  do  so,  then  the  equitable  plaintiff 
— the  widow — would  be  entitled  to  recover,  because,  while  the 
breaking  of  the   axle  was  not  the  immediate  cause  of  the 
death,  it  was  the  efficient  cause,  or  the   cause  but  for  which 
the  death  would  not  have  happened.     It  was  for  the  jury,  or 
the  judge  sitting  as  a  jury,  to  say,  in  view  of  all  the  evidence, 
whether  negligence  had  been  satisfactorily  shown  and  whether 
the  deceased  had  exercised  proper  care  in  jumping  from  the 
moving  train.     The  prudence  of  a  passenger's  leaving  a  mov- 
ing train  to  escape  an  apparent  danger,  must  be  judged  by  the 
circumstances  as  they  appeared  to  him   at  the  time,  and  not 
by  the  result.     Railroad  Co.  v.  Murray,  155  Ark.  248,  18  S.  W. 
50,  16  L.  R.  A.  787,  29  Am.  St.  Rep.  32.     The  court  could  not 
rule  as  matter  of  law  that  there  was  no  evidence  of  negligence. 
The   deceased   was   a   passenger.     5  Am.  &   Eng.   Enc.  Law 
(2d  Ed.)  508,  and  note  5.     He  was  not,  however,   entitled  to 
the  same  absolute  and  extraordinary  degree  of  care  as  to  his 
safety  which  a  common  carrier  is  bound  to  exercise  toward  a 
traveler  on  a  regular  passenger  train.     **  Where  a  drover  is 
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riding  on  a  pass  on  a  freight  train,  the  carrier  is  not  bound  to 
the  same  absolute  or  extraordinary  degree  of  care  as  to  his 
^  safety  as  it  is  to  a  passenger  for  hire  riding  pursuant  to  a 
ticket  on  regular  passenger  trains;  for  it  is  impossible  for  the 
company  to  care  as  well  for  a  person  riding  on  an  ordinary 
freight  train  as  it  is  for  one  riding  on  a  regular  passenger 
train."  4  Elliott,  R.  R.  §  1606.  This  proposition  is  self- 
evident.  The  risks  and  dangers  are  much  greater  and  more 
numerous  upon  a  freight  than  upon  a  passenger  train,  and 
the  same  precautions  in  the  way  of  running  the  former  and  in 
constructing  the  cars  used  therein  that  are  necessary  in  re- 
spect to  the  latter  cannot,  in  the  very  nature  of  things,  be 
observed.  This  is  a  condition  which  every  one  who  rides 
upon  a  freight  train  must  be  held  to  appreciate  and  under- 
stand. Railroad  Co.  v.  Arnol,  144  111.  270,  272,  33  N.  E.  204, 
19  L.  R.  A.  313.  In  section  1629,  4  Elliott,  R.  R.,  the  author, 
after  speaking  of  the  degree  of  care  which  a  carrier  owes  its 
passenger,  proceeds:  '* But  we  do  not  mean  that  its  duties 
and  the  precautions  it  must  take  are  absolutely  the  same  with 
respect  to  the  operation  of  [freight]  trains  as  with  respect  to 
regular  passenger  trains.  As  to  its  roadbed,  bridges,  and  the 
like,  it  would  seem  that  the  duty  is  absolutely  the  same;  but 
it  is  obvious  that  the  risk  is  greater  in  riding  upon  freight 
trains,  that  the  same  appliances  cannot  be  used,  and  that  the 
same  speed  and  comparative  freedom  from  sudden  jerks  and 
the  like  cannot  be  attained.  The  duty  of  the  company  is 
therefore  modified  by  the  necessary  difference  between  freight 
and  passenger  trains  and  the  manner  in  which  they  must  be 
operated,  and,  while  the  general  rule  that  the  highest  prac- 
ticable degree  of  care  must  be  exercised  holds  good,  the 
nature  of  the  train  and  the  necessary  dilBference  in  its  mode 
of  operation  must  be  considered,  and  the  company  is  bound 
to  exercise  only  the  highest  degree  of  care  that  is  usually  and 
practically  exercised  and  consistent  with  the  operation  of 
trains  of  that  nature. "  '*In  the  operation  of  freight  trains,  the 
primary  object  is  the  carriage  of  freight,  and  the  appliances 
used  are,  and  are  known  by  the  passengers  to  be,  adapted  to 
the  business,  and  the  carrier  is  not,  when  transporting  pas- 
sengers thereon,  held  to  a  degree  of  care  in  its  operation  that 
would  destroy  the  use  of  the  train  for  its  primary  purpose." 
Railroad  Co.  v.  Arnol,  supra.  Shirk  having  been  a  pas- 
senger, but  a  passenger  on  a  freight  train,  the  usual  presump- 
tion of  negligence  obtaining  when  a  passenger  is  injured  by 
some  defect  in  the  roadbed,  or  in  the  means  or  instrumentali- 
ties of  transportation,  would  apply  in  a  modified  way,  and  the 
modification  would  be  due  to  the  difference  in  the  makeup  of 
a  freight  train  and  to  the  difference  in  the  method  and  cir- 
cumstances of  its  operation.  The  presumption  of  negligence, 
above  alluded  to,  is  a  rebuttable  presumption;  and  unless  the 
plaintiffs'  evidence  itself  destroys  the  presumption  or  furnishes 
no  basis  for  it  to  rest  on,  it  must  be  overcome  by  the  defend- 
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ant,  and  the  credibility  of  the  testimony  adduced  by  the  latter 
is  for  the  jury,  or  the  judge  sitting  without  a  jury,  to  determine. 
As  it  is  the  duty  of  the  carrier  to  use  safe  appliances,  so  it 
is  a  further  duty  to  ascertain  whether  foreign  freight  cars 
delivered  to  it  for  movement  over  its  line  are  safe  and  free 
from  defects  before  suffering  them  to  go  over  its  road.  This 
duty  can  only  be  discharged  by  properly  inspecting  such  cars. 
The  extent  and  thoroughness  of  the  inspection  must,  of  ne- 
cessity, depend  upon  circumstances.  The  same  minuteness  is 
not  possible  in  every  instance.  It  must  be  as  thorough  as  pos- 
sible, regard  being  had  to  the  nature  of  the  business  and  the 
hazards  involved.  It  need  not  be  scientific.  It  must  be  prac- 
tical. The  question  is  not  whether,  according  to  evidence  of 
a  scientific  or  speculative  nature,  a  defect  might  have  been 
detected,  but  whether  practically  and  by  the  use  of  ordinary 
and  reasonable  care  it  ought  to  have  been  observed.  Stokes 
V.  Railway  Co.,  2  Fost.  &  F.  691.  The  rigid  rule  laid  down 
in  Sharp  v.  Grey,  9  Bing.  457,  to  the  effect  that  the  carrier 
is  bound  to  furnish  a  roadworthy  conveyance,  and,  if  the 
event  proves  that  it  was  not  so,  the  carrier  must  suffer  the 
consequence,  though  as  dilieent  in  making  an  inspection  of 
the  coach  as  was  possible  without  taking  it  apart,  was  dis- 
tinctly repudiated  in  England.  Readhead  v.  Railway  Co.,  L. 
R.  4  Q.  B.  379.  This  same  rule,  though  at  first  followed  in 
New  York  (Alden  v.  Railroad  Co.,  26  N.  Y.  102,  82  Am.  Dec. 
401),  was  subsequently  rejected  in  McFadden  v,  Railroad  Co., 
44  N.  Y.  478,  4  Am.  Rep.  705.  It  is  now  well  settled  that  a 
carrier  of  persons  is  not  liable  for  latent  defects  in  its 
appliances  which  could  not  be  discovered,  either  in  the  proc- 
ess of  manufacture  or  subsequently,  by  the  application  of 
that  skill  and  care  which  is  required  of  such  carriers.  5  Am. 
&  Eng.  Enc.  Law,  528,  and  cases  in  note  4.  Thus,  in  Richard- 
son V.  Railway  Co.,  i  C.  P.  Div.  342,  it  appeared  that  the 
plaintiff,  who  was  a  passenger  on  a  passenger  train  of  the 
-defendant,  was  injured  in  a  collision  between  the  train  upon 
^hich  he  was  riding  and  another  train,  and  that  the  collision 
was  caused  by  the  breaking  of  an  axle  under  a  foreign  freight 
•car  attached  to  the  train  which  collided  with  the  passenger 
train.  The  foreign  freight  car  had  been  inspected,  and  the 
tests  usually  employed  by  railroads  were  applied,  before  it 
was  sent  out,  and  the  defect  was  not  revealed.  In  the  course 
of  the  judgment  delivered  on  appeal  it  was  said  by  Jessell,  M. 
R. :  **The  railroad  company  are  bound  to  take  reasonable 
care  to  ascertain  that  trucks  belonging  to  other  companies  and 
persons  so  coming  on  their  line  are  in  such  a  state  to  travel 
safely.  They  must  therefore  use  due  diligence  in  the  exam- 
ination of  such  trucks.  *  *  *  xhe  company  cannot  stop 
all  foreign  trucks  and  empty  them  for  the  purpose  of  a  minute 
examination.  »  »  *  j^  cannot  be  said  that  it  is  obligatory 
upon  the  company  so  to  treat  foreign  trucks  as  to  destroy  the 
very  objects  for  which  they  were  sent  on  the  line,  viz.,  for 
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the  purpose  of  through  traffic.  There  must  be  some  reason- 
able limit  to  the  amount  of  examination  required.**  The  evi- 
dence in  this  record  furnishes  an  illustration  of  the  wisdom  of 
the  above  observations.  It  was  shown  that  during  the  month 
of  August,  1894, — the  month  that  Shirk  was  injured, — the 
defendant  company  received  from  and  delivered  to  the  Balti- 
more &  Ohio  Railroad  Company,  at  Cherry  Run,  5,933  freight 
cars,  or  an  average  of  191  each  24  hours.  The  inspection  of 
191  cars  in  24  hours  would  require  that  8  be  inspected  each 
hour  and  that  would  allow  something  less  than  8  minutes  for 
a  car.  If  through  cars  were  delayed  for  a  more  minute  in- 
spection, the  very  purpose  had  in  view  in  forwarding  them 
would  in  a  great  measure  be  frustrated,  and  rapid  through 
shipments  would  have  to  be  abandoned.  If  the  measure  of 
the  carrier's  duty  with  respect  to  foreign  freight  cars  be  the 
one  cited  above  from  5  Am.  &  Eng.  Enc.  Law,  and  illustrated 
by  the  case  of  Richardson  v.  Railway  Co.,  supra, — and  there 
is  no  doubt  that  it  is, — then  one  who  travels  on  a  freight  train 
made  up  in  whole  or  in  part  of  foreign  cars  cannot  reasonably 
insist  that  a  higher  degree  of  care  must  be  exercised  in  regard 
to  the  inspection  of  such  cars  than  would  be  requisite  if  he 
were  not  a  passenger  thereon.  In  other  words,  he  cannot 
claim  that,  because  he  is  a  passenger  on  a  freight  train,  more 
care  must  be  taken  in  inspecting  the  cars  than  would  be  nec- 
essary if  he  were  not  a  passenger.  With  these  preliminary 
principles  settled,  we  may  now  turn  to  the  instructions  given 
and  the  prayers  refused  by  the  trial  court. 

From  what  has  been  said  it  is  obvious  that  the  court  was 
right  in  refusing  to  grant  the  appellant's  first  prayer,  offered 
at  the  conclusion  of  the  case,  inasmuch  as  by  that  prayer  the 
case  was  sought  to  be  withdrawn  from  the  consideration  of 
the  court  sitting  as  a  jury,  on  the  ground  that  there  was  no 
legally  sufficient  evidence  to  prove  negligence  on  the  part  of 
the  railroad  company.  There  was  the  presumption  arising 
from  the  breaking  of  the  axle.  The  standard  of  care  required 
in  regard  to  its  inspection  being  as  above  declared,  and  the 
burden  of  proving  that  care  being  on  the  defendant,  it  was 
for  the  court  sitting  as  a  jury  to  say  whether  the  railroad  com- 
pany's evidence  measured  up  to  that  standard;  and  conse- 
quently the  court  could  not  grant  the  prayer  and  thus  deny 
to  the  judge  sitting  as  a  jury  the  right  to  pais  on  the  credi- 
bility of  that  evidence. 

The  first  instruction  given  at  the  instance  of  the  appellee, 
as  qualified  by  the  appellant's  tenth  instruction,  fairly  put 
the  theory  of  the  plaintiffs,  and  there  was  no  error  in  granting 
it. 

The  appellees'  second  instruction  should  not  have  been 
granted.  It  required  the  railroad  company  to  exercise  **the 
highest  degree  of  care  and  skill  which  was  consistent  with 
the  nature  of  its  undertaking"  in  transporting  Shirk  as  a  pas- 
senger.    The  degree  of  care  thus  described   is  the  degree  of 
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care  imposed  upon  a  carrier  of  persons  on  a  passenger  train, 
and  not  the  degree  of  care  required  of  it  in  transporting  a 
passenger  on  a  freight  train.  The  instruction  should  have 
been  more  definite.  It  is  possible,  upon  very  close  reasoning, 
to  say  that  by  reference  to  the  first  instruction  the  attention 
of  the  court  sitting  as  a  jury  was  called  to  the  fact  that  Shirk 
was  a  passenger  on  a  freight  train,  and  that  the  qualification 
limiting  the  care  and  skill  to  that  which  was  consistent  with 
the  nature  of  the  undertaking  restricted  the  railroad's  obliga- 
tion to  that  measure  of  care  and  skill  which  it  was  bound  to 
exercise  toward  a  passenger  on  a  freight  train,  because  the 
undertaking  was  to  carry  him  on  a  freight  train.  But  there 
is  no  suggestion  in  either  the  first  or  the  second  instruction 
that  any  different  measure  of  care  and  skill  is  applicable  to 
the  two  conditions,  and  thus  a  jury  would  have  been  left  free 
to  adopt  in  this  case  the  more  rigid  rule  respecting  a  pas- 
senger on  a  passenger  train.  The  instructions  did  not  say 
that  there  was  a  difference  in  the  degree  of  care  and  skill  in 
the  two  instances,  nor  did  they  define  or  point  out  wherein 
the  difference  consisted.  The  instruction  was,  therefore, 
misleading. 

In  the  third  instruction  it  was  ruled  that  the  fact  that  Shirk 
was  killed  while  a  passenger  was  prima  facie  evidence  of  neg- 
ligence on  the  part  of  the  defendant,  which  threw  upon  it 
the  burden  of  rebutting  the  presumption  by  showing  that  there 
had  been  no  negligence  on  its  part.  This  was  erroneous. 
The  mere  fact  that  he  was  killed  while  a  passenger,  without 
any  reference  as  to  how  he  was  killed,  furnished  no  ground  for 
a  presumption  of  negligence.  The  fact  that  4ie  was  a  pas- 
senger, and  the  fact  that  he  was  killed  while  a  passenger^ 
justified  no  inference  of  any  kind  as  to  what  caused  his  death, 
and  therefore  did  not  warrant  the  conclusion  that  his  death 
had  been  due  to  the  defendant's  negligence.  This  is  illus- 
trated in  Railroad  Co.  v.  MacKinney,  124  Pa.  462,  17  Atl.  14, 
2  L.  R.  A.  820,  10  Am.  St.  Rep.  601,  where  it  is  said:  "A  pas- 
senger's leg  is  broken  while  on  his  passage  in  a  railroad  car. 
This  mere  fact  is  no  evidence  of  negligence  on  the  part  of  the 
carrier  until  something  further  be  shown.  If  the  witness  who 
swears  to  the  injury  testifies,  also,  that  it  was  caused  by  a 
crash  in  a  collision  with  another  train  of  cars  belonging  to  the 
same  carrier,  the  presumption  of  negligence  immediately 
arises, — not,  however,  from  the  fact  that  the  leg  was  broken, 
but  from  the  circumstances  attending  the  fact."  Benedick 
V.  Potts,  88  Md.  56,  57,  40  Atl.  1067,   41  L.  R.  A.  478. 

The  fourth  instruction  granted  at  the  instance  of  the  appel- 
lees was  also  erroneous.  While  it  is  true  that  a  presumption 
of  negligence  may  arise  from  the  circumstances  of  a  case,  and 
that  it  is  incumbent  on  the  defendant  to  rebut  that  presump- 
tion when  it  does  arise,  it  is  not  true  that  the  defendant  must 
show,  in  order  to  rebut  the  presumption  in  a  case  like  this. 
**the  utmost  care  and  diligence  in  the  running  and  manage- 
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ment  of  the  train,  ♦  ♦  ♦  and  in  all  the  subsidiary  arrange- 
ments necessary  to  the  safety  of  the  deceased,"  especially  as 
the  declaration  alleges  the  insufficiency  of  the  car  axle  as  the 
sole  ground  of  negligence.  When  the  cause  of  the  injury  is 
charged  in  the  narr.  to  be  the  insufficiency  of  an  axle,  it  is 
error  to  require  the  carrier  to  show,  not  only  due  and  proper 
care  with  respect  to  that  axle,  but,  in  addition,  the  sufficiency 
of  all  the  subsidiary  arrangements  necessary  to  the  safety  of 
the  deceased,  though  it  is  not  pretended  that  any  of  those 
subsidiary  arrangements  (whatever  they  were)  had  anything  at 
all  to  do  with  the  injury.  Under  this  instruction  the  defend- 
ant company  would  have  been  liable,  though  there  had  been 
no  negligence  in  respect  to  the  axle,  the  things  which  did 
cause  the  injury,  if  there  had  been  negligence  in  regard  to 
some  subsidiary  appliance  which  did  not  cause  the  injury,  be- 
cause the  thing  which  did  and  the  things  which  did  not  cause 
the  death  of  Shirk  are  conjunctively  put  in  the  instruction, 
and  the  company  was  required,  in  order  to  rebut  the  asserted 
presumption  of  negligence,  to  show  the  utmost  care  and  dili- 
gence with  respect  to  all  of  them. 

The  fifth  instruction  was  misleading.  It  was  not  appUcable 
to  the  facts  of  this  case.  It  has  been  held  proper  in  some 
cases.  Baltimore  &  O.  R.  Co.  v.  State,  60  Md.  449.  But  it 
is  not  universally  applicable.  The  absence  of  fault  on  the 
part  of  the  deceased  can  only  be  inferred  from  the  general  and 
known  disposition  of  men  to  take  care  of  themselves,  and  to 
keep  out  of  the  way  of  difficulty  and  danger,  when  there  is 
no  reliable  proof  to  negative  the  inference,  or  when  there  is 
rational  doubt,  upon  the  evidence,  as  to  the  acts  and  con- 
duct of  the  parties.  Railroad  Co.  v.  Stebbing,  62  Md.  518. 
There  is  no  room  for  a  rational  doubt,  upon  the  evidence,  as 
to  the  acts  or  the  conduct  of  the  deceased.  There  was  no 
basis  for  the  presumption  in  this  case,  and  it  was  misleading 
to  inject  it. 

The  sixth  instruction  is  free  from  error,  and  the  seventh 
prayer  was  refused. 

The  eighth  and  ninth  instructions  relate  to  measure  of  dam- 
ages. Taken  in  connection  with  the  appellant's  tenth,  they 
are  unobjectionable. 

There  was  injurious  error  in  modifying  the  appellant's 
second,  third,  fifth,  sixth,  and  ninth  prayers.  The  modifica- 
tion which  was  added  by  the  trial  court  to  each  of  these 
prayers  required  the  railroad  company  to  show  that  it  had 
used  due  care  **in  all  the  subsidiary  arrangements  necessary 
to  the  safety  of  the  passenger  while  being  transported  over 
the  road,"  notwithstanding  the  fact  that  it  was  not  contended, 
or  even  suggested,  by  the  plaintiff,  that  the  absence  of  due 
care  in  any  of  the  subsidiary  arrangements  was  the  cause  of 
the  injury.  The  declaration,  as  has  been  ppintedout,  counted 
on  negligence  in  respect  to  the  car  axle,  and  in  respect  to 
nothing  else;  and  the  issue  thus  made  should  not  have   been 
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amplified  or  enlarged  by  the  modification  annexed  to  those 
prayers.  Railway  Co.  v.  Nugent,  86  Md.  360,  38  Atl.  779. 
The  second,  third,  sixth,  and  ninth  prayers,  as  presented  be- 
fore being  modified  by  the  trial  court,  were  designed  to  define 
the  degree  of  care  imposed  by  the  law  upon  the  railroad  com- 
pany as  to  the  inspection  of  freight  cars,  of  other  roads 
delivered  to  it  for  movement  over  its  own  road,  and  in  the 
light  of  what  we  have  said  on  this  subject  they  ought  to  have 
been   granted  without  modification. 

The  fifth  prayer  as  presented  definitely  ruled  that  the 
deceased  assumed  the  risks  of  all  dangers  arising  from  defects 
in  foreign  freight  cars,  when  the  defects  could  not  be 
detected  or  discovered  by  careful  inspection.  As  such  an  in- 
spection is  the  measure  of  duty  which  the  company  was  bound 
to  perform  with  respect  to  such  cars,  it  owed  no  higher  duty 
to  the  deceased,  who  was  a  passenger  on  the  Ireight  train; 
and  when  that  duty  was  done,  if  done,  the  hazards  incident 
to  hidden  or  latent  imperfections  were,  of  course,  assumed  by 
the  passenger  on  such  a  train. 

The  appellant's  fourth  prayer  stated  the  same  principle  in 
a  slightly  different  form,  and,  for  the  reasons  already  given, 
should  have  been  granted. 

The  seventh  prayer  was  properly  refused.  There  was  some 
evidence  from  which  the  judge  sitting  as  a  jury  might  have 
found  that  Shirk  was  induced  to  jump  from  the  caboose  by 
the  act  or  advice  of  an  employee  of  the  railroad. 

The  appellant's  eighth  and  tenth  prayers  were  granted. 

Because  of  the  errors  indicated,  the  judgment  in  favor  of 
the  plaintiffs  must  be  reversed,  and  a  new  trial  will  be 
awarded. 

Judgment  reversed,  with  costs  above  and  below,  and  new 
trial  awarded.  

Burns  v.  Boston  El.  Ry.  Co. 

{Supreme  Judicial  Court  of  Massachusetts y    Suffolk^    Feb,  ^7,  1903, \ 

[66  N.  B^.  Rep.  418.] 

Injury  to  Passenger — JerksandJolts.* 

Plaintiff  boarded  the  front  platform  of  a  crowded  street  car,  on  which 
six  or  seven  other  passengers  were  standing,  and  was  injured  by  being 
thrown  from  the  platform  by  a  sharp  jerk  of  the  car  as  it  rounded  a 
curve.  There  was  a  sign  on  the  car,  of  which  plaintiff  was  aware,  that 
"Passengers  riding*  on  the  front  platform  do  so  at  their  own  risk*': 
held^  that  such  rule  was  reasonable,  and  precluded  a  recovery  for  plain- 
tiff's iniuries. 

Same — Same — Crowded  Street  Car. 

It  was  not  negligence  for  a  street  car  company  to  take  plaintiff  on  as 
a  passenger,  because  the  car  was  crowded. 

Same — Same — Crowded  Car— Riding  on  Platform. 

The  fact  that  there  were  passengers  on  the  platform  of  a  street  car 
when  plaintiff  entered  thereon  did  not  show  that  the  rule  that  passen- 
gers riding  there  assumed  the  risk  of  any  injury  had  been  waived  by 
the  street  car  company  or  was  not  in  force. 

*See  monograph  appended  to  Chicago  City  Ry.  Co.  v. .Morse  (111.),  4 
R.  R.  R.  215, 27  Am.  &  Eng.  R.  Cas.,  N.  S.,  215. 
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Exceptions  from  superior  court,  Suffolk  county ;  Henry  N. 
Sheldon,  Judge. 

Action  by  one  Bums  against  the  Boston  Elevated  Railway 
Company.  From  a  judgment  in  favor  of  defendant,  plaintiff 
brings  exceptions.     Exceptions  overruled. 

Danl.  H.  &  Timothy  W.  Coakley,  for  plaintiff. 
E.  P.  Satonstall,  for  defendant. 

MORTON,  J.  This  is  an  action  of  tort  for  personal  in- 
juries. The  plaintiff  was  riding  on  the  front  platform  of  a 
car  belonging  to  the  defendant  and  as  it  rounded  a  sharp  curve 
at  the  corner  of  Lowell  and  Brighton  streets,  in  Boston,  was 
thrown  off  by  a  sharp  jerk,  and  received  the  injuries  complained 
of.  There  was  testimony  tending  to  show  that  the  speed  was 
unusual  and  excessive,  that  the  car  was  crowded,  and  that 
there  were  six  or  seven  others  on  the  platform.  The  plaintiff 
testified  on  cross-examination  that  he  knew  that  there  was  a 
sign  on  the  car  that  *' Passengers  riding  on  the  front  platform 
do  so  at  their  own  risk,"  and  finally  said  (though  he  denied 
it  at  first)  that  he  knew  that,  according  to  the  sign,  when  he 
rode  on  the  front  platform,  if  he  had  an  accident  such  as 
happened,  he  took  the  risk.  At  the  close  of  the  plaintiff's 
evidence  the  court  directed  a  verdict  for  the  defendant,  and 
the  case  is  here  on  exceptions  by  the  plaintiff  to  that  ruling. 

We  think  that  the  ruling  was  right.  The  rule  in  respect  to 
passengers  riding  on  the  front  platform  must  be  regarded,  it 
seems  to  us,  as  a  reasonable  rule,  and  such  a  rule  as  the  defend- 
ant had  a  right  to  adopt.  Sweetlandv.  Lynn  &  Boston  R.  R., 
177  Mass.  574,  579,  59  N.  E.  443,  51  L.  R.  A.  f83,  and  cases 
cited.  It  would  have  had  the  right  to  prohibit  absolutely 
passengers  from  riding  on  the  front  platform,  and  a  passenger 
who,  without  sufficient  excuse,  knowingly  violated  the  rule, 
and  was  injured  in  consequence  thereof,  would  have  been 
guilty  of  contributory  negligence,  and  would  not  have  been  en- 
titled to  recover,  even  though  the  defendant  had  also  been 
negligent.  Wills  v.  Lynn  &  Boston  R.  R.,  129  Mass.  351.  We 
do  not  think  that  the  only  alternatives  open  to  the  defendant 
were  those  of  absolute  prohibition  or  unqualified  permission. 
The  notice  contained  a  fair  warning  that  the  front  platform 
was  regarded  by  the  company  as  a  place  of  exposure  to  dan- 
ger, and  that  it  was  unwilling  that  passengers  should  ride 
there,  unless  they  were  content  to  take  the  risks  of  doing  so ; 
and  it  is  not  unreasonable,  it  seems  to  us,  to  say  that  a  pas- 
senger who  knew  the  rule,  as  the  plaintiff  did,  and  rode  upon 
the  front  platform,  accepted  the  risk,  in  the  absence  of  any- 
thing to  show  that  the  rule  had  been  waived  by  the  company, 
or  that  it  was  not  in  force.  The  rule  is  to  be  regarded,  we 
think,  as  designed  to  promote  the  safety  of  passengers,  by 
warning  them  that  the  front  platform  was  or  might  be  a  place 
of  danger,  and  that  they  rode  there  at  their  own  risk,  rather 
than  as  designed  to  protect  the  defendant  from  the  results  of 
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its  own  negligence,  or  that  of  its  servants  or  agents.  And  we 
think  that,  upon  the  undisputed  testimony,  the  plaintiff  must 
be  held  to  have  accepted  the  risk. 

The  fact  that  the  car  was  crowded  is  immaterial.  The 
plaintiff  was  not  obliged  to  get  onto  a  crowded  car,  and  it 
was  not  negligence  on  the  part  of  the  defendant  to  take  him 
on  as  a  passenger,  because  the  car  was  crowded.  Jacobs  v. 
West  End  St.  Ry.,  178  Mass.  116,  59  N.  E.  639.  The  fact 
that  there  were  other  passengers  on  the  platform  did  not  show 
that  the  rule  had  been  waived  by  the  defendant  or  was  not  in 
force.  Their  presence  there  was  as  consistent  with  the  fact 
that  the  rule  was  still  in  force  as  that  it  was  not.  The  case  is 
very  different  from  that  of  Sweetland  v.  Lynn  &  Boston  R. 
R.,  supra,  on  which  the  plaintiff  relies.  There  was  abundant 
evidence  in  that  case  of  a  custom  to  use  the  front  platform, 
and  that  the  rule  notifying  passengers  not  to  stand  on  the 
front  platform  was  not  in  force. 

Exceptions  overruled. 

Rolfs  v,  Atchison,  T.  &  S.  F.  Ry.  Co. 

{Supreme  Court  of  Kansas  ^  Feb,  7,  igo^h) 

[71  Pac.  Rep.  526.] 

Expiration  of  Passenger's  Ticlcet— Authority  of  Conductor.* 

A  railroad  ticket  containing'  a  full  and  unambig'uous  printed  contract, 
signed  in  ink  by  the  purchaser,  that  it  should  expire  on  a  date  shown  by 
punch  marks  on  its  marg'in,  is  conclusive  evidence  to  the  train  con- 
ductor of  the  contract  between  the  passenger  and  the  carrier  as  to  the 
time  the  ticket  continues  in  force. 

Same — Paroi  Evidence— Expulsion  of  Passenger. f 

In  an  action  of  tort  for  his  expulsion  from  the  train,  brought  by  the 
purchaser  of  a  ticket  of  the  character  mentioned  in  paragraph  1  above, 
who  attempted  to  use  it  after  the  date  of  expiration  shown  by  the  mar- 
ginal punch  marks,  parol  evidence  of  statements  made  by  the  ticket 
agent  at  the  time  of  sale,  contradictory  of  the  contract  contained  in  the 
ticket,  is  inadmissible.  ' 

(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court,  Leavenworth  county ; 
J.  H.  Gillpatrick,  Judge. 

Action  by  F.  A.  Rolfs  against  the  Atchison,  Topeka  &  Santa 
Fe  Railway  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error.     Affirmed. 

Dawes  &  Wulfekuhler  and  Fenlon  &  Fenlon,  for  plaintiff 
in  error. 

A.  A.  Hurd,  for  defendant  in  error. 

*See  foot-note  appended  to  McGhee  v,  Reynolds  (Ala.),  10  Am.  A  £#ng. 
R.  Cas.,  N.  S.,  49;  foot-note  appended  to  Southern  Ry.  Co.  v.  Howard 
(Ga.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  758. 

tSee  note  appended  to  Lexington  &  E.  Ry.  Co.  v.  Lyons  (Ky. ),  11  Am. 
&  Eug.  R.  Cas.,  N.  S.,  212. 

As  to  the  validity  of  a  stipulation  fixing  time  for  expiration  of  ticket, 
see  extensive  note  appended  to  Walker  v.  Price  (Kan.),  20  Am.  A  Eng. 
R.  Cas.,  N.  S.,432. 
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BURCH,  J.  F.  A.  Rolfs  commenced  an  action  in  the  dis- 
trict court  of  Leavenworth  county  against  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company  to  recover  damages 
consequent  upon  his  expulsion  from  one  of  the  defendant's 
passenger  trains  on  June  I2,  1896.  Concerning  his  right  to  be 
transported,  he  alleged  as  follows:  **That  on  the  12th  day  of 
May,  1896,  said  plaintiff  purchased  from  the  defendant, 
through  its  agent  at  Norman,  Indian  Territory,  a  book  of 
mileage  containing  tickets  for  one  thousand  miles*  transpor- 
tation over  the  lines  of  the  said  Atchison,  Topeka  &  Santa  Fe 
Railway  Company's  road,  and  lines  of  road  operated  by  it, 
by  virtue  of  which  purchase,  said  defendant  agreed  and 
promised  to  convey  and  carry  said  plaintiff  over  said  defend- 
ant's roads,  and  roads  operated  by  it,  to  the  extent  of  one 
thousand  miles,  within  one  year  from  date  of  said  ticket." 
The  substance  of  the  plaintiff's  evidence  relating  to  his  right 
to  be  transported  appears  in  the  following  questions  and 
answers:  **Q.  Mr.  Rolfs,  did  you  purchase  a  ticket  of  the 
agent  of  the  Santa  Fe  Company,  at  Norman,  Indian  Territory, 
on  the  I2th  of  May,  '96?  A.  I  purchased  a  ticket  from  an 
agent  there  in  Norman,  Oklahoma.  Q.  That  day?  A.  Yes; 
a  little  before  four  o'clock  in  the  morning.  Q.  Will  you  look 
at  this  ticket  or  book  I  now  hand  you,  and  state  whether  or  not 
that  is  the  ticket  or  book  of  mileage  that  you  purchased  from 
the  agent  of  the  Santa  Fe  Company  at  Norman  station  on 
the  I2th  of  May,  1896.^  (Book  marked  ^Exhibit  No.  i.') 
A.  Yes,  sir;  that  is  the  ticket, — No.  441.  Q.  Is  this  your 
signature.?  (Showing  witness  ticket.)  A.  Yes,  sir.  Q.  You 
wrote  that.?  A.  Yes,  sir.  Q.  Is  this  the  book  of  mileage 
that  you  tendered  to  the  conductor  upon  the  occasion  when 
he  refused  to  accept  it  1  A.  Yes,  sir.  Q.  Mr.  Rolfs,  when 
you  presented  the  ticket  to  the  conductor,  was  it  accepted? 
A.  No,  sir;  he  didn't  accept  it.  He  said  it  was  expired. 
Q.  What  was  stated,  Mr.  Rolfs,  when  the  conductor  asked 
you  for  your  fare, — by  you  to  him?  A.  I  told  him  the  ticket 
was  legal  tender;  it  was  only  one  month  old,  and  it  was  good 
for  a  year.  Q.  Now,  Mr.  Rolfs,  did  you  hand  him  the  ticket 
at  that  time?  A.  Yes,  sir.  Q.  What  did  he  say?  A.  He  said 
it  was  13  months  old.  Q.  Did  he  accept  the  ticket  irom  you? 
A.  No.  Q.  Did  he  demand  your  fare?  A.  He  demanded  the 
farer  yes.  Q.  Did  you  pay  it?  A.  No;  I  didn't  pay  it. 
Q.  Now,  Mr.  Rolfs,  please  state  to  the  court  and  jury,  just 
what  took  place  between  you  and  the  conductor  of  the  Santa 
Fe  train  at  the  depot  or  station  at  Diamond  Springs  when 
you  reached  there?  A.  I  told  him  if  he  didn't  believe  me  he 
could  telegraph.  He  said  he  couldn't  get  an  answer.  I  told 
him,  *Yes,'  he  could;  there  was  an  operator  there  at  Nor- 
man; I  bought  a  ticket  at  4  o'clock  in  the  morning,  and  he 
could  get  an  answer  there  if  he  didn't  believe  me.  Q.  If  he 
didn't  believe  you  about  what?  A.  My  statement  that  it  was 
only  a  month  old ;  he  could  telegraph  and   find   out  about  it 
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if  he  didn't  believe  me.  Q.  Did  you,  or  not,  call  the  atten- 
tion of  the  conductor  to  the  fact  that  you  yourself  had  pur- 
chased that  ticket,  and  that  it  had  not  yet  expired?  A.  Yes; 
I  stated  that  fact.  Q.  What  did  he  say  in  response  to  your 
statement  that  you  yourself  had  purchased  the  ticket,  and  that 
it  had  not  yet  expired  .^  A.  He  said  it  was  13  months  old» 
and  he  couldn't  get  no  answer  from  the  operator.  Q.  And  he 
didn't  accept  the  ticket?  A.  No;  he  didn't."  Some  other 
questions  were  propounded  and  answers  returned  upon  the 
same  subject,  but  no  additional  facts  were  adduced.  Suffi- 
cient evidence  to  show  plaintiff's  removal  from  the  train  and 
to  establish  damages  was  introduced.  The  ticket  itself  was 
not  offered  in  evidence.  A  demurrer  to  the  evidence  was 
interposed,  and,  pending  its  consideration,  plaintiff  further 
offered  to  show  **that  the  agent  from  whom  the  ticket  was 
purchased  stated  to  the  plaintiff  at  the  time  he  purchased  it 
that  it  was  good  for  one  year  from  the  date  of  purchase,  and 
also  to  prove  by  Mr.  Saunders,  the  conductor  of  the  train, 
that  such  tickets  at  that  time  were  sold,  good  for  one  year 
from  date  of  purchase."  This  offer  was  rejected.  The 
demurrer  to  the  evidence  was  sustained,  and  judgment  was 
rendered  against  the  plaintiff  for  costs.  Of  this  judgment  he 
complains  here. 

Apparently,  under  the  plaintiff's  own  view  of  the  case,  his 
right  to  passage  upon  the  train  depended  upon  his  ticket, 
and  it  is  somewhat  difficult  to  perceive  how  he  could  recover 
for  a  violation  of  right  originating  in  a  contract  which  he 
withheld  from  the  court.  Since  the  ticket  was  suppressed 
from  the  evidence,  the  court  was  left  unadvised  as  to  its  con- 
tents, terms,  and  conditions,  and  the  demurrer  was  rightfully 
sustained.  The  original  ticket,  however,  is  attached  to  the 
case  made,  and  it  may  have  been  treated  by  all  parties  as  if  in 
evidence.  If  so,  it  destroyed  the  plaintiff's  case.  The 
ticket  is  an  ordinary  mileage  book.  On  the  front  cover 
appears  the  following  notice:  **Void  for  passage  after  date 
canceled  by  punch. "  On  the.  back  cover  appears  the  notice 
following,  and  a  contract,  the  essential  portions  of  which  also 
follow;  the  signature  at  the  end  of  the  contract  being  in  ink: 

**This  Ticket  Expires  on  Date  Punched  in  Margin. 

"Local  Form  66.  Series  3.  No.  441.  Sold  under  thiscon« 
tract:     *     »     * 

**(7)   This  contract  must  be  signed  in   ink  by  the  person 

to  whom   the  ticket   is  issued,    before   being  presented   for 

passage,  and  the  holder  must  identify  himself  by  his  signature 

whenever  so  required  by  authorized  employees   of   this  corn- 
it-     #     -it 
pany. 

**(io)  This  ticket  expires  on  the  date  canceled* by  punch  in 

margin,  after  which  it  will  be  of  no  value  for  passage,  but  will 

be  redeemable,  at  the  company's  option,  if  presented   by  the 

original  purchaser  (within  its  limit),  on  basis  of  charging  tariff 

rate  for  mileage  used,  refunding  difference. 
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**(ii)  One  hundred  and  fifty  pounds  of  baggage  will  be 
checked  free  hereon. 

**I  agree  to  use  this  ticket  in  conformity  with  the  conditions 
and  notices  hereon  governing  its  use.  Signature  of  person 
who  is  alone  authorized  to  use  this  ticket.  F.  A.  Rolfs,  Pur- 
chaser.    (Sign  in  ink.)'* 

On  the  inside  of  the  first  cover  is  the  official  stamp  of  the 
company.  The  month  and  day  of  the  stamp  are  May  I2th. 
The  last  figure  of  the  number,  indicating  the  year,  is  suffi- 
ciently obscure  to  raise  a  question  as  to  whether  it  is  1895. 
The  date  of  expiration  punched  in  the  margin  is  May  12,  1896. 
It  will  be  observed  that  the  ticket  says  nothing  of  the  date  of 
purchase  or  date  of  official  stamp,  and,  so  far  as  its  express 
provisions  are  concerned,  the  date  of  stamp  or  of  sale  has  no 
effect.  There  are,  however,  two  notices  on  the  ticket, — one 
on  the  front  and  one  on  the  back, — stating  that  the  punched 
date  in  the  margin  fixes  absolutely  the  limit  of  the  ticket. 
There  is  a  contract,  signed  in  ink,  that  the  ticket  will  be  used 
according  to  these  notices.  And  paragraph  10  of  the  signed 
contract  is  given  up  to  a  stipulation  relating  to  expiration  on 
the  day  punched  in  the  margin,  and  the  rights  of  the  holder 
to  redemption  after  that  date.  When  this  ticket  was  pre- 
sented to  the  conductor,  it  was  with  plaintiff's  unambiguous 
written  declaration  that  it  was  invalid.  This  declaration  the 
conductor  accepted,  and  demanded  payment  of  fare.  Then 
plaintiff  sought  to  impeach  the  written  statement  by  a  verbal 
one.  Was  the  conductor  bound  to  accept  the  oral  contradic- 
tion? May  each  passenger  on  a  train  require  the  conductor 
to  hear  and  weigh  and  verify  a  story  relating  to  his  right  to 
ride,  in  direct  opposition  to  the  language  of  his  ticket?  The 
answer  to  this  question  has  already  been  indicated  by  the  ap)- 
provalof  Frederick  v.  M.  H.  &  O.  R.  R.  Co.,  37  Mich.  346,  26 
Am.  Rep.  531,  in  A.  T.  &  S.  F.  Rid.  Co.  v.  Long,  46  Kan.  260, 
26  Pac.  682.  In  Frederick  V.  M.  H.  &  O.  R.  R.  Co.,  supra,  it  is 
said:  **How,  then,  is  the  conductor  to  ascertain  the  contract 
entered  into  between  the  passenger  and  the  railroad  company, 
where  a  ticket  is  purchased  and  presented  to  him?  Prac- 
tically, there  are  but  two  ways, — one,  the  evidence  afforded 
by  the  ticket ;  the  other,  the  statements  of  the  passenger,  con- 
tradicted by  the  ticket.  Which  should  govern?  Injudicial 
investigations  we  appreciate  the  necessity  of  an  obligation  of 
some  kind,  and  the  benefit  of  a  cross-examination.  At  com- 
mon law,  parties  interested  were  not  competent  witnesses; 
and,  even  under  our  statute,  the  witness  is  not  permitted,  in 
certain  cases,  to  testify  as  tofact?  which,  if  true,  were  equally 
within  the  knowledge  of  the  opposite  party,  and  he  cannot  be 
procured.  Yet  here  would  be  an  investigation  as  to  the  terms 
of  a  contract,  where  no  such  safeguards  could  be  thrown 
around  it,  and  where  the  conductor,  at  his  peril,  would  have 
to  accept  of  the  mere  statement  of  the  interested  party.  I 
seriously  doubt  the  practical  workings  of  such   a  method,  ex- 
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cept  for  the  purpose  of  encouraging  and  developing  fraud  and 
falsehood,  and  I  doubt  if  any  system  could  be  devised  that 
would  so  much  tend  to  the  disturbance  and  annoyance  of  the 
traveling  public  generally.  *  *  *  As  between  conductor 
and  passenger,  and  the  right  of  the  latter  to  travel,  the 'ticket 
produced  must  be  conclusive  evidence,  and  he  must  produce 
it  when  called  upon,,  as  the  evidence  of  his  right  to  the  seat 
he  claims.*'  In  Hufford  v.  Grand  Rapids  &  Ind.  Ry.  Co.,  53 
Mich.  118,  18  N.  W.  sSo,  it  is  said:  **In  Frederick  v.  Mar- 
quette, etc.,  R.  R.  Co.,  37  Mich.  342,  s.  c.  26  Am.  Rep.  531,  it 
was  decided  that,  as  between  the  conductor  and  the  pas- 
senger, the  ticket  must  be  the  conclusive  evidence  of  the  ex- 
tent of  the  passenger's  right  to  travel.  No  other  rule  can 
protect  the  conductor  in  the  performance  of  his  duties,  or 
enable  him  to  determine  what  he  may  or  may  not  lawfully 
do  in  managing  the  train  and  collecting  the  fares.  If,  when 
a  passenger  makes  an  assertion  that  he  has  paid  fare  through, 
he  can  produce  no  evidence  of  it,  the  conductor  must,  at  his 
peril,  concede  what  the  passenger  claims,  or  take  all  the  re- 
sponsibilities of  a  trespasser  if  he  refuses,  it  is  easy  to  see 
that  his  position  is  one  in  which  any  lawless  person,  with 
sufficient  impudence  and  recklessness,  may  have  him  at  dis- 
advantage, and  where  he  can  never  be  certain,  if  he  performs 
his  apparent  duty  to  his  employer,  that  he  may  not  be  sub- 
jected to  severe  pecuniary  responsibility.  Such  a  state  of 
things  is  not  desirable,  either  for  railroad  companies  or  for 
the  public.  The  public  is  interested  in  having  the  rules 
whereby  conductors  are  to  govern  their  action  certain  and 
definite,  so  that  they  may  be  enforced  without  confusion  and 
without  stoppage  of  trains;  and  if  the  enforcement  causes  a 
temporary  inconvenience  to  a  passenger,  who  by  accident  or 
mistake  is  without  the  proper  evidence  of  his  right  to  a  pas- 
sage, though  he  has  paid  for  it,  it  is  better  that  he  submit  to 
the  temporary  inconvenience,  than  that  the  business  of  the 
road  be  interrupted  to  the  general  annoyance  of  all  who  are 
upon  the  train.  The  conductor's  duty,  when  the  passenger  is 
without  the  evidence  of  having  paid  his  fare,  is  plain  and 
imperative,  and  it  can  serve  no  good  purpose  and  settle  no 
rights  to  have  a  controversy  with  him.  The  passenger  gains 
nothing  by  being  put  off  the  car,  and  loses  nothing  by  paying 
what  is  demanded  and  staying  on."  This  opinion  has  the 
authority  of  Chief  Justice  Cooley's  great  name,  and  its  doctrine 
is  preferred  to  certain  statements  in  a  later  decision  by  the 
supreme  court  of  the  same  state  upon  the  same  subject.  Such 
being  the  law,  the  plaintiff  was  negligent  in  attempting  to  use 
the  ticket.  The  language  of  the  ticket  was  plain  and 
unequivocal.  The  notices  were  ample  and  conspicuous.  It 
cannot  be  contended  they  had  not  been  brought  to  plaintiff's 
attention,  or  that  he  had  not  had  time  to  familiarize  himself 
with  them,  or  that  they  were  not  understood.  He  testified 
he  went  out  on  the  road   for  his  own   house,  and  hence   had 
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some  experience  in  travel,  and  the  ticket  itself  was  not  of  the 
kind  used  by  the  traveling  public  generally.  If  the  agent 
made  a  mistake,  he  subscribed  to  it,  and  could  not  be  JEree 
from  fault  in  attempting  to  use  a  ticket  to  the  invalidity  of 
which  he  certified. 

The  offer  of  the  plaintiff  to  show  the  statement  of  the  agent 
that  the  ticket  was  good  for  a  year  from  date  of  sale  wds  prop- 
erly rejected  for  the  reason  that  the  part  of  the  contract  relat-^ 
ing  to  the  time  of  the  expiration  of  the  ticket  was  in  writing, 
and,  so  far  as  the  parties  committed  their  agreement  to  writ- 
ing, the  instrument,  and  not  verbal  statements,  must  control. 
In  4  Elliott  on  Railroads,  §  1593,  it  is  said:  **A  ticket  is 
evidence  of  a  contract  to  carry  and  the  right  to  passage,  but 
the  contract  itself  is  implied  by  law  except  in  so  far  as  it  ex- 
pressed in  the  ticket.  Upon  the  theory  that  it  is  not  itself 
the  written  contract,  parol  evidence  has  been  held  admissible 
to  prove  the  terms  of  the  contract  in  fact  entered  into  be- 
tween the  company  and  the  passenger,  or  the  representation 
made  by  the  agent,  at  the  time  the  ticket  was  purchased,  as. 
to  stop>-over  privileges  oi*  the  like.  But  the  terms  of  the  con- 
tract, or  certain  conditions  and  limitations  which  enter  into 
and  form  part  of  the  contract,  are  frequently  written  or 
printed  on  the  face  of  the  ticket,  and  where  such  is  the  case 
we  think  the  better  rule  is  that  a  passenger  has  no  right  to 
rely  upon  the  representation  of  an  agent  or  conductor  which 
are  contrary  to  its  express  limitations  and  conditions.'*  This 
doctrine  is  approved  in  Railroad  Co.  v.  Price,  62  Kan.  327, 
62  Pac.  looi,  where  it  is  also  said:  ** It  follows  logically,  when 
it  is  decided  that  the  acceptance  and  use  of  such  a  ticket  as 
that  held  by  the  defendant  in  error  constituted  a  contract  be- 
tween her  and  the  carrier,  that  its  positive  terms,  being  ex- 
pressed in  writing,  cannot  be  contradicted  or  varied  by  parol 
evidence.  Nor  can  oral  agreements  relating  to  the  subject 
expressed  in  the  written  ticket,  made  before  or  at  the  time  it 
was  issued,  be  received  in  evidence  in  contradiction  of  its 
stipulations.  This  is  but  the  application  of  an  old  and  well- 
settled  rule  of  evidence.  Rogers  v.  Perrault,  41  Kan.  385,  21 
Pac.  287;  Willard  v.  Ostrander,  46  Kan.  591,  26  Pac.  1017, 
and  cases  cited.  There  is  no  ambiguity  appearing  in  this  con- 
tract of  carriage,  or  the  use  of  words  having  a  doubtful  mean- 
ing.*' A  special  rule  of  evidence  cannot  be  adopted  for  a 
contract   of  this  character. 

Certain  cases  cited  bv  plaintiff  in  error  as  decisive  of  this 
one  are  not  so,  and  serve  to  illustrate  the  rule.  Thus  in  Erie 
Railroad  Co.  v.  Winter's  Adm'r,  143  U.  S.  60,  12  Sup.  Ct. 
356,  36  L.  Ed.  71,  a  passenger  bought  a  ticket,  and  asked  for 
a  stop-over  privilege.  He  was  told  by  the  agent  that  he  must 
arrange  the  stop-over  with  the  conductor.  The  conductor 
punched  his  ticket,  and  told  him  that  was  sufficient  to  entitle 
him  to  the  privilege.  In  taking  a  train  after  making  the 
stop,  the  punched  ticket  was  declined,  and  on  nonpayment  of 
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fare  he  was  put  off.     The  syllabus  reads:     ** Parol  evidence  of 
what  is  said  between  a  passenger  on  a  railroad  and  the  ticket 
seller  of  the  company,  at  the  time  of  the  purchase  by  the 
passenger  of  his  ticket,  is  admissible  as  going  to  make  up  the 
contract  of  carriage,  and  forming  part  of  it/*     But  it  will   be 
observed  the  stop-over  portion  of  the  contract  was  independent 
of  and  additional  to  the  ticket,  and  therefore  provable  by  evi- 
dence independent  of  and  additional  to  the  ticket.     The  terms 
of  the  ticket  were  not  contradicted.     If  the  ticket   had  con- 
tained an  express  contract  that  it  would  be  used  without  stop- 
over,   which   contract  the   traveler   had   signed,    a  different 
principle  would  have  been  applied.     In  Murdock  v.  Boston  & 
Albany  Railroad,  137  Mass.  923,  so  Am.  Rep.  307,  the  syllabus 
reads:     "If  the  ticket  seller  of  a  railroad  corporation  delivers 
to  a  passenger  a  ticket  with  a  hole  punched  in  it,  and  assures 
him  that  the  ticket  entitled  him  to  be  carried  to  his  place  of 
destination,  whennn  fact,  by  the  rules  of  ithe  corporation,  it 
does  not,  and  the  passenger  is  expelled  by  the  conductor  from 
the  train  of  cars,  for  refusing  to  pay  additional  fare,  he  may 
maintain  an  action  therefor  against   the  corporation."     But 
the  opinion  states:     **There   was   nothing  on   their  face   to 
show  the  contrary  to  the  plaintiff,  and  he  took  and  paid  for 
them  on  the  strength  of  these  explanations  and  assurances  of 
the  ticket  seller.     *    *    *    The  ticket  seller  assumed  to  know, 
and  gave  assurances  which  the  plaintiff  had  a  right  to  rely  on, 
and  which  he  did  rely  on.     If,   when  the  conductor  refused  to 
accept  the  punched  ticket,  it  had  appeared  on  an  inspection 
of  it  that  there  had  been  a  mistake,  and  that  it  did  not,  on  its 
face,  purport  to  be  good  for  a  passage  over  that  part  of  the 
defendant's  road,  and   that  the  ticket  seller  had  delivered  to 
the  plaintiff  a  good  ticket   upon   some   other  railroad,  or  to 
some  place  which  had  already  been  passed  when  the  mistake 
was  discovered,   and    it  was  found  that  the   plaintiff   had, 
through  inadvertence,  accepted  a  ticket  which,  on  its  face, 
was  plainly  insufficient,  then  this  case    would  have   fallen 
within  the  doctrine   of  the  recent   decision   in   Bradshaw  v. 
South  Boston  Railroad,  135  Mass.  407,  46  Am.  Rep.  481,  and 
it  would  have  been  the  duty  of  the  plaintiff  to  yield  for  the 
time  being,  and  pay  his  fare  anew,  or  withdraw  from  the  car." 
In  Ellsworth  v.  Chicago,    B.  &  Q.  Ry.  Co.  (Iowa)   63  N.  W. 
584,  29  L.  R.  A.  173,  a  passenger  bought  a  ticket,  which,  by 
a  mistake  of  the  agent  in   stamping   it,  bore   a   date  prior  to 
that  of  the   purchase.     The  ticket,  however,  contained   the 
provision,  **  Continuous  passage  within  one  day  of  date  of 
sale."     No  reference  was  made  to  the  date  of  stamp.     The 
face  of  the  ticket,  so  far  as  the   passenger  was  concerned, 
made  the  date  of  the  stamp  immaterial.     He  could  rely  upon 
its  express  provisions,  and  was  therefore  not  negligent  in 
attempting  to  use  it.     Most  of  the  cases  cited  by  plaintiff  in 
error  are  distinguishable   from   the  one  under  review.     Some 
of  them,  however,  are   irreconcilable   with  the  views  herein 
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expressed,  and,  so  far  as  they  may  be  so,  cannot  be  approved. 
Whatever  remedy  the  plaintifi  may  have,  if  the  ticket  was 
wrongfully  limited  by  the  agent  selling  it,  it  is  not  for  a 
tortious  removal  from  the  defendant's  train.  . 

The  judgment  of  the  district  court  is  affirmed.  All  the 
justices  concurring. 

PowELsoN  V.  United  Traction  Co. 

{.Supreme  Court  of  Pennsylvania^  Jan.  5,  /pcj.) 

[54  Atl.    Rep.  282.] 

Street  Railroads— Injuries  to  Passenger.* 

The  evidence  for  plaintiff  showed  that  he  attempted  to*  board  a  sum- 
mer car,  and  waved  his  hand  when  he  saw  it  coming  about  100  feet 
distant ;  that  when  it  reached  plaintiff  it  had  almost  stopped,  and  he 
stepped  on  the  running  board,  and  was  about  to  go  into  the  car,  when 
the  conductor  rang  the  bell,  and  the  car  started,  and  threw  him  off : 
held^  that  the  negligence  of  defendant  was  for  the  jury. 

Appeal  from  Court  of  Common  Pleas,  Allegheny  County. 

Action  by  James  Powelsori  against  the  United  Traction 
Company.  Judgment  for  defendant,  and  plaintiff  appeals. 
Reversed. 

Argued  before  MITCHELL,  DEAN,  FELL,  BROWN, 
MESTREZAT,  and  POTTER,  JJ. 

Rody  P.  Marshall  and  John  C.  Haymaker,  for  appellant. 
William  A.    Challener,  Clarence  Burleigh,    and   James   C. 
Gray,  for  appellee. 

DEAN,  J.  The  plaintiff  is  58  years  of  age.  On  June  25,  1900, 
he  boarded  a  summer  car  in  Allegheny  City.  When  he  saw  the 
car  coming  about  100  feet  distant,  he  waved  his  hand  to  the 
motorman  to  stop,  who  at  once  put  on  the  brakes,  so  that  when 
it  reached  plaintiff  it  had  almost  stopped,  and  he  stepped  upon 
the  running  board,  and  was  about  to  go  into  the  body  of  the 
car,  when  the  conductor  rang  the  bell  for  the  car  to  start.  It 
was  instantly  started  with  a  jerk,  which  threw  the  plaintiff 
off,  ran  over  his  leg,  so  crushing  it  that  amputation  followed. 
We  do  not  find  these  to  be  the  undisputed  facts,  but  only  that 
there  was  some  evidence  tending  to  establish  them.  The 
learned  judge  of  the  court  below,  being  of  opinion  that  there 
was  no  sufficient  evidence  of  negligence  on  the  part  of  defend- 
ant, and  that  there  clearly  was  contributory  negligence  on 
the  part  of  the  plaintiff,  peremptorily  instructed  the  jury  to 
find  for  the  defendant.  We  now  have  this  appeal  by  plaintiff, 
who  alleged  error  in  the  instruction,  arguing  that  the  case  was 
for  the  jury  on  both  questions. 

To  step  on  or  off  a  moving  car,  whether  the  power  which 

*As  to  the  care  required  in  taking  on  and  letting  off  passengers,  see 
monograph  appended  to  Phillips  v,  St.  Charles  St.  R.  Co.  (La.),  1  R.  R. 
R.  902, 24  Am.  &  Eng.  R.  Cas.,  N.  S.,  902. 
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propels  the  car  be  steam  or  electricity,  is  per  se  negligence, 
and,  if  injury  results  to  the  passenger,  he  cannot  recover 
damages.  To  this  rule,  as  in  all  rules,  there  are  some  rare 
exceptions.  As  to  steam  cars — such  as  Johnson  v.  West 
Chester,  etc.,  R.  R.  Co.,  70  Pa.  357,  where  plaintiff  had  a 
ticket,  and,  while  incumbered  with  bundles  and  a  coil  of 
pipe,  attempted  to  get  on  a  car  just  beginning  to  move, 
although  the  motion  was  just  perceptible,  fell,  and  had  his 
arm  crushed  under  the  wheels — this  court,  speaking  by  Agnew, 
J.,  says:  **There  cannot  be  an  inexorable  rule  so  unbending 
that  no  circumstances  begotten  by  the  railroad  company  can 
change  it.  Even  when  a  train  is  distinctly  under  way,  there 
are  cases  (and  this  was  one)  where  it  must  be  left  to  the  jury 
to  sav  whether  the  danger  of  going  aboard  was  so  apparent 
that  it  would  be  culpable  negligence  in  the  passenger."  This 
was  the  case  of  a  passenger  getting  on  a  moving  train  under 
peculiar  circumstances.  Penna.  R.  R.  Co,  v.  Peters,  116  Pa. 
206,  9  Atl.  317,  is  a  case  of  a  passenger  getting  off  a  moving 
train  under  peculiar  circumstances;  and  so  there  are  a  very 
few  other  cases  reported  as  exceptions  to  the  general  rule. 
The  exceptional  cases  as  to  electrical  cars,  on  one  ground 
and  another,  are  perhaps  more  numerous  on  account  of  the 
entirely  different  use  made  of  them.  They  carry  passengers, 
it  is  true,  but  generally  only  for  short  distances.  Instead  of 
fixed  stations  at  comparatively  long  distances,  they  stop  at 
every  street  corner,  and  often,  when  signaled,  between.  They 
accommodate  their  traveling  public  only,  because  they  stop 
often.  To  see  that  they  stop  at  the  proper  place  for  pas- 
sengers to  get  off  and  on,  and  then  start  at  the  right  time,  is 
the  principal  duty  of  the  employees  in  charge  of  the  car.  It 
necessarily  follows  that  accidents  to  passengers  in  getting  on 
and  off  are  more  numerous  than  on  steam  cars ;  and,  while 
the  same  rule  is  applicable  to  both  steam  and  electric  cars, 
the  exceptional  cases  are  more  in  number  in  the  latter  than 
in  the  former.  But  the  case  cited  and  relied  on  by  appellant. 
Walters  v.  Phila.  Traction  Co.,  161  Pa.  36,  28  Atl.  941,  is  not 
an  exception  to  the  general  rule.  In  that  case  this  language 
of  the  court  below  was  held  not  to  be  error:  **If  you  should 
arrive  at  the  conclusion  that  the  car  was  in  motion,  and  was 
not  in  that  condition  of  motion  which  would  induce  any  rea- 
sonable man  to  get  on,  then  the  plaintiff  cannot  recover.  If, 
however,  you  should  come  to  the  conclusion  that  it  had 
stopped,  or  was  in  the  act  of  stopping,  or  was  in  such  a  con- 
dition of  running  or  stopping  as  induced  the  plaintiff  to  think 
it  was  about  to  stop,  then  he  had  a  right  to  get  on,  and,  if 
the  car  started  before  he  was  safely  seated  in  the  car,  and  an 
injury  resulted  therefrom,  then  your  verdict  should  be  for  the 
plaintiff."  In  this  case  plaintiff  testified  the  car  had  actually 
stopped  when  he  attempted  to  get  on,  and  after  he  was  safely 
on  the  platform  the  car  started,  as  here,  by  a  sudden  jerk,  and 
he  was  thrown  off.     There   was  evidence  for  the  defendant 
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that  the  car  was  actually  moving — that  is,  had  not  stopped — 
when  he  was  thrown  ofl.  The  charge  must  be  taken  in  its 
application  to  the  peculiar  facts  as  averred  in  plaintiff's  testi- 
mony. If  the  car  had  not  come  to  a  full  stop,  and  plaintiff 
negligently  got  on,  yet,  when  safely  on,  by  the  negligent  jerk 
of  the  motorman  he  was  thrown  from  the  platform,  it  cannot 
be  said  that  plaintiff's  negligence  contributed  to  the  accident. 
It  was  not  his  negligence  in  getting  on  a  moving  car  that 
brought  about  the  result,  for  he,  by  good  fortune,  although 
not  by  the  exercise  of  care,  escaped  any  injury.  But,  being 
on  safely,  at  once  commenced  the  duty  of  defendant  to  carry 
him  safely.  In  this,  according  to  plaintiff's  testimony, 
defendant  failed.  There  was  no  relaxation  of  the  rule,  in  the 
case  cited,  that  to  get  on  a  moving  car  is  negligence.  The 
language  quoted  was  affirmed  in  a  per  curiam  opinion.  It 
was  not  intended  by  this  court  to  say  that  in  that  case,  under 
the  circumstances,  it  was  not  negligence  in  defendant  to  get 
on  a  moving  car;  but  that,  even  if  plaintiff  got  on  a  moving 
car,  if  it  was  moving,  and  then  he  was  jerked  off  by  the  negli- 
gence of  the  motorman,  the  charge  of  the  court  did  not  harm 
defendant's  case.  None  of  the  other  cases  cited  by  appellant 
are  in  point  on  the  facts  before  us. 

It  is  argued  that  slowing  up  on  plaintiff's  signal  was  an 
invitation  to  him  to  get  on  while  in  that  condition  of 
motion.  This  is  a  mistake.  It  at  most  was  an  invitation 
to  get  on  when  the  car  stopped,  not  sooner.  But  it 
still  remains  to  say  whether,  on  this  evidence,  there  was 
a  question  for  the  jury.  The  plaintiff  testifies:  **When  I  put 
up  my  hand,  the  motorman  saw  me,  and  he  turned  the  brake. 
*  *  *  When  I  held  up  my  hand,  the  car  slowed  up.  When 
it  got  to  me  it  was  about  stopping,  and  I  got  on  the  car,  and 
just  as  I  got  on  the  car  the  conductor  rang  the  bell.  I 
was  about  to  take  my  seat,  as  the  car  gave  a  jerk.  And  the 
conductor  was  on  the  board  at  the  time.  He  tried  to  hold 
me  on,  and  I  fell  over,  and  had  my  foot  taken  off.  ♦  ♦  * 
Q.  What  do  you  mean  by  saying  that  you  were  going  to  take 
your  seat.?  A.  Why,  step  up  on  the  other.  You  know  the 
footboard  is  down  below,  and  then  you  have  to  step  to  get 
on  to  the  seat,  and  I  was  just  about  in  the  act  of  doing  that 
when  he  rang  the  bell,  and  it  started,  and  knocked  me  off.  I 
had  stepped  on  the  footboard."  The  evidente  of  defendant 
tends  to  contradict  this  statement  but  the  credibility  of  the 
witnesses  was  for  the  jury.  If  they  had  believed  defendant's 
witnesses,  then  plaintiff  had  got  on  a  moving  car;  but,  if  they 
also  believed  plaintiff,  then  his  negligence  was  not  followed 
by  the  penalty  of  injury.  He  had  escaped  that,  and  was 
safe.  Being  on,  it  was  the  duty  of  the  company  to  exercise 
care  in  carrying  him.  If  it  negligently  started  up  the  car 
with  a  jerk,  that  negligence  was  not  excused  by  his,  and  the 
company  would  be  answerable.  There  was  conflicting  evi- 
dence as  to  his  negligence   and   that   of  the  company.     He 

6  R  R  R— 59 
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says,  **It  was  not  my  cpxelessness  in  getting  on  the  car  when 
moving  that  threw  me  off.  but  yours  in  suddenly  starting  up 
before  I  had  reasonable  time  to  be  seated.*'  We  think  the 
court  erred  in  not  leaving  the  truth  of  the  matter  to  be 
determined  by  a  jury. 

The  judgment  is  reversed,  and  a.  v.  f.  d,  n.  awarded. 


Paginini  v.  North  Jersey  St.  Ry.  Co 

(Supreme  Court  of  New  Jersey  ^  Feb.  24^  190J.) 

[54  Atl.  Rep.  218.] 

Carriers— Injury  to  Passengers— Negligence.* 

It  is  not  negligence  per  se  for  a  motorman  to  open  the  gate  on  the 
frout  platform  of  a  trolley  car  before  the  car  has  come  to  a  full  stop. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Hudson  county. 

Action  by  Michael  Paginini  against  the  North  Jersey  Street 
Railway  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

Argued  November  term,  1902,  before  the  CHIEF  JUSTICE 
and  VAN  SYCKEL,  FORT,  and  PITNEY,  JJ. 

Vredenburgh,  Wall  &  Van  Winkle,  for  plaintiff  in  error. 
Hudspeth  &  Puster,  for  defendant  in  error. 

FORT,  J.  The  defendant  in  error  had  a  verdict  in  the 
Hudson  circuit  for  alleged  injuries  resulting  from  his  being 
thrown  from  the  front  step  of  a  car  of  the  plaintiff  in  error. 
The  injuries  resulted  while  he  was  alighting  from  a  moving 
car.  His  claim  was  that  the  car  upon  which  he  was  had 
passed  the  street  at  which  he  was  expecting  to  be  discharged; 
that  he  went  forward,  because  of  the  crowded  condition  of 
the  car,  to  the  motorman,  and  asked  why  he  had  not  stopped; 
that  the  motorman  made  no  reply,  but  proceeded  to  bring  the 
car  to  a  stop,  and  opened  the  gate  for  him  to  alight;  that  he 
then  rested  one  foot  upon  the  step  and  the  other  upon  the 
platform,  holding  the  gate  with  one  hand  and  his  violin  case 
with  the  other;  that,  thereupon,  the  motorman,  instead  of 
stopping,  suddenly  put  on  the  power,  and  he  was  thrown  from 
the  car  and  injured.  This  was  his  testimony.  There  was  a 
motion  to  nonsuit,  but  this,  we  think,  was  rightly  refused. 
Another  error  is  assigned  upon  an  exception  taken  to  the  re- 
fusal of  the  court  to  charge  the  following  request  of  the 
defendant,  as  well  as  to  what  the  court  did  charge,  viz.: 
**That  it  was  negligence  on  the  part  of  the  plaintiff  to  step  on 
the  front  step  of  this  car  before  it  had  stopped,  and,  if  that 

*As  to  the  care  required  in  taking  on  and  letting  off  passeni^ers,  see 
monograph  appended  to  Phillips  v,  St.  Charles  St.  R.  Co.  (LrS.),  1  R.  R. 
R.  902,  24  Am.  &  Kng.  R.  Cas.,  N.  S.,  902. 
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contributed  to  the  accident,  he  cannot  recover.'*  This  is 
what  the  court  said  in  charging  the  jury  on  this  request: 
"That  is  true,  gentlemen.  He  could  not  step  upon  the  front 
step  of  the  car  until  after  it  had  stopped,  unless  somebody 
opened  the  gate.  He  certainly  knew  whether  the  motorman 
opened  the  gate.  If  the  motorman  opened  the  gate,  or  any 
one  in  authority  upon  that  car  opened  the  gate,  and  he  stepped 
down,  why,  it  would  be  a  negligent  act  Jpon  the  part  of  the 
company — if  the  motorman  opened  the  gate,  it  would  be  a 
negligent  act.** 

It  seems  impossible  to  sustain  this  charge  and  uphold  the 
verdict.  It  cannot  be  but  that  the  jury  received  the  impres- 
sion from  this  language  that,  from  the  mere  fact  that  the 
motorman  opened  the  gate,  there  was  a  negligent  act  on  the 
parjt  of  the  defendant  company.  This  conclusion  is  irresisti- 
ble, when  taken  in  connection  with  some  of  the  statements 
previously  uttered  by  the  judge  in  the  charge.  He  had 
already  said :  **  (a)  If  that  is  true,  gentlemen — if  the  motorman 
before  that  car  came  to  a  stop  opened  the  gate — then,  by  his 
evidence,  he  violated  one  of  the  rules  of  the  company,  and  he 
was  negligent  in  opening  the  gate  and  allowing  the  man  to 
get  of!  before  the  car  stopped.  * '  **(b)  Did  the  motorman 
open  that  gate  and  thereby  invite  the  passenger  to  alight 
while  this  car  was  in  motion,  or  did  some  one  else.?** 

Taking  all  these  statements  of  the  court  together,  it  must 
appear  that  what  the  court  told  the  jury  was  that  it  was  neg- 
ligence for  the  motorman  to  open  the  gate — that  it  amounted 
to  an  invitation  for  the  plaintiff  to  get  off  while  the  car  was  in 
motion — and  that  such  negligence  was  imputable  to  the 
defendant  companv,  and  that,  as  a  matter  of  law,  the  plain- 
tiff, being,  of  course,  free  from  negligence,  could  recover. 
We  are  unable  to  give  assent  to  this  view  of  the  law.  It  can- 
not be  said,  as  a  matter  of  law,  that  it  was  negligence  per  se 
for  the  motorman  to  open  the  gate  before  the  car  came  to  a 
full  stop;  nor  can  it  be  said  that  the  opening  of  a  gate  by  a 
motorman  while  the  car  is  moving  is  an  invitation  to  a  pas- 
senger to  alight  from  a  moving  car.  This  would  no  more  be 
true  than  would  the  act  of  a  conductor  in  opening  the  rear 
door  of  the  car,  as  it  was  about  to  come  to  a  street  and  stop, 
be  an  invitation  for  a  passenger  to  get  up  and  step  off  the  car 
by  the  rear  platform  while  the  car  was  still  in  motion.  Pas- 
sengers take  obvious  risks.  Coleman  v.  Second  Avenue  R.  R. 
Co.,  114N.  Y.  609,  21  N.  E.  1064.  Because  a  motorman 
opens  a  gate  before  a  car  comes  to  a  stop,  that  will  not  excuse 
a  person  in  jumping  off  a  car  before  it  comes  to  a  stop.  The 
mere  opening  of  the  gate  will  not  raise  a  presumption  of 
actionable  negligence  against  the  defendant  company. 

For  these  errors  of  the  trial  court,  the  judgment  is  reversed, 
and  a  venire  de  novo  awarded. 
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(Supreme  Court  of  South  Carolina^  March  24.^  igo2.) 

[43  S.  E.  Rep.  888.] 

Ejection  of  Pasteni^er— Evidence — Refusal  to  Accept  PiaintifTs  Fare 
from  Another  Passenger — Profanity  of  Conductor. 
In  an  action  ag'ainst  a  railroad  company  for  ejecting*  a  passenger, 
evidence  is  admissible  that  a  third  party  offered  to  pay  plaintiff's  fare, 
where  the  complaint  alleg'ed  that,  on  a  friend  offering*  to  pay  plaintiff's 
fare,  the  conductor  cursed  violently  and  said  he  should  not  ride. 

Failure  to  Buy  Ticket— Excess  Rates  and  Rebates— Reasonable  Regu- 
lations. 
Whether  the  regulations  of  a  railroad  company  as  to  excess  rates  and 
rebate  checks  is  reasonable  is  a  question  of  law  for  the  court. 

Sanne — Same.* 

Where  a  passenger  does  not  buy  a  ticket  when  opportunity  is  given, 
a  railroad  company  has  no  right  to  charge  excess  fare  and  give  rebate 
checks  therefor  k>etween  points  within  the  state. 

New  Trial. 

The  Supreme  Court  has  no  power  to  grant  new  trials  because  of 
excessive  damages. 

Appeal  from  Common  Pleas  Circuit  Court  of  Union  County ; 
Watts,  Judge. 

Action  by  B.  F.  Weber  against  the  Southern  Railway  Com- 
pany.    Judgment  for  plaintiff.    Defendant  appeals.     Affirmed. 

C.  P.  Sanders,  for  appellant. 

V.  E.  De  Pass  and  Stanyarne  Wilson,  for  respondent. 

POPE,  C.  J.  This  action  came  on  for  trial  before  the  Hon« 
orable  R.  C.  Watts,  as  circuit  judge  presiding,  and  a  jury. 
The  object  of  the  action  was  to  recover  in  the  aggregate  the 
sum  of  $1,995,  which  the  plaintiff  alleged  was  the  damages 
sustained  by  him  under  the  two  causes  of  action  set  up  in  his 
complaint.  The  circuit  judge,  in  his  charge  to  the  jury, 
described  the  allegations  of  the  complaint  as  follows: 

^^ He  alleges  in  his  complaint  that  he  boarded  a  train  of 
defendant  company  in  1901;  that  he  got  on  the  train  at  Union, 
S.  C.  He  says  his  wife  and  six  children  were  anxiously 
awaiting  his  return  with  some  medicine  which  he  came  to 
Union  to  get;  that  he  got  the  medicine  and  got  on  the  car, 
and  when  the  train  got  a  short  distance  from  Union  the  con- 
ductor, who  represented  the  defendant,  came  to  plaintiff  and 
called  for  his  fare.  He  told  the  conductor  that  he  hadn't  had 
time  (that  is,  plaintiff  hadn't  had  time)  to  purchase  a  ticket 
before  boarding  the  train,  and  tendered  the  conductor  the 
regular  fare  from  Union  to  Jonesville,  which  was  thirty  cents 
(that  amount  being  included  in  the  coins  which  he  gave  him), 
and  that  he  had  no  more  money.  He  said  the  conductor 
told  him  he  would  have   to  pay  twenty  cents  more.     After  he 

told  the  conductor  he  didn't  have  it,  then  the  conductor  told 

. -^ — _^______^__  I 

*A«  to  whether  extra  fare  may  be  charged  because  of  failure  to  pro- 
cure ticket,  see  note  appended  to  Coyle  v.  Southern  R^.  Co.  (Ga.),  20 
Am.  &  Eng.  R.  Cas.,  N.  S.,  529. 
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him  he  would  have  to  borrow  it  or  get  off  the  train.  He  said 
he  asked  a  friend  to  lend  him  that  amount,  and  the  friend  told 
him  he  did  not  have  it ;  that  he  then  asked  the  conductor  to 
lend  it  to  him  until  he  got  to  Jonesville,  and  the  conductor 
refused  and  called  him  a  fool,  and  went  into  another  car,  tak- 
ing the  money  with  him.  He  says  in  a  short  time  the  con- 
<iuctor  came  back  to  plaintiff  and  dropped  the  money  in  his 
hands.  Plaintiff  thought  it  was  five  cents  change  due,  but, 
upon  finding  it  to  be  thirty-five  cents,  he  refused  to  accept  it, 
and  placed  thirty  cents  of  it  down  where  the  conductor  could 
get  it,  telling  him  at  the  time  that  he  had  paid  the  fare.  He 
said  when  the  train  reached  Bonham,  a  station  between  Union 
and  Jonesville,  the  conductor,  accompanied  by  three  trainmen, 
took  hold  of  plaintiff,  took  up  the  thirty  cents,  and,  with  force 
and  violence,  and  with  intent  to  degrade,  humiliate,  mortify, 
and  wound  plaintiff  in  his  person  and  feelings,  wantonly, 
unlawfully,  maliciously,  and  without  regard  to  his  rights, 
,  dragged  him  out  of  the  car  and  jerked  him  off  to  the  ground. 
He  says,  by  reason  of  the  unlawful  and  oppressive  conduct 
and  vi  lence  of  the  defendant  towards  him,  the  inexcusable 
cursing  to  which  he  was  subjected  by  it,  and  the  outrageous 
invasion  and  disregard  of  his  rights  as  a  passenger  on  the 
train,  he  was  damaged  in  the  sum  of  $495. 

''In  the  second  cause  of  action  he  alleges  that  on  the  same 
day  he  was  at  a  station  called 'Bonham  station,'  on  defendants 
road,  desiring  to  go  home,  where  his  wife  and  sick  children 
were  anxiously  awaiting  him,  and  needing  the  medicine  which 
he  got  for  them  that  day,  and  with  which  he  was  returning 
on  said  car,  or  at  least  hoping  to  return,  and  having  at  hand 
the  means,  and  being  fully  prepared  and  intending  in  good 
faith,  to  pay  any  amount  of  fare  which  defendant  might  re- 
quire or  demand  of  him  to  carry  him  on  said  train  to  Jones- 
ville, so  soon  as  he  should  have  the  opportunity  to  do  so, 
having  first  tendered  the  amount  of  the  fare  to  the  conductor, 
twenty-five  cents,  in  addition  to  thirty  cents  which  he  had 
already  handed  him,  which  was  more  than  the  fare,  stepped 
upon  the  second  step  of  the  platform  of  the  passenger  car  of 
defendant,  intending  to  ride  as  a  passenger  on  said  car,  and 
thereby  became  and  was  a  passenger  thereupon.  He  says, 
immediately  before  he  could  enter  the  car,  said  conductor, 
with  force  and  violence,  and  with  intent  to  degrade,  humiliate, 
mortify,  and  wound  plaintiff  in  his  person  and  feelings, 
wantonly,  unlawfully,  maliciously,  and  in  utter  disregard  of 
his  rights,  jerked  him  therefrom  into  the  ditch.  He  says, 
upon  remonstrating  with  him,  and  pleading  the  cause  of  his 
sick  children  at  home,  and  telling  him  of  the  medicine  he  had 
for  them,  said  conductor  refused  to  let  him  enter  the  car.  He 
says  a  friend  of  his  was  present,  offering  to  pay  said  con- 
ductor any  amount  he  might  demand,  if  he  would  permit 
plaintiff  to  ride  to  Jonesville;  that  he  cursed  violently,  and 
said  plaintiff  should  not  ride  for  any  amount,  and  flagged   the 
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engineer  to  move  on.  Plaintiff  was  again  getting  on  the  car, 
which  was  then  in  motion,  when  he  was  kicked  off.  He  then 
ran  up  to  the  front  end  of  the  car,  and  was  a  passenger  going 
into  the  car,  when  the  conductor,  who  had  run  through  the 
car.  and  who  was  a  large  and  strong  man,  caught  hold  of  him 
and  jerked  him  out  of  the  car,  and  motioned  the  engine  to 
move  faster.  He  says  he  caught  the  back  rail,  *and  was 
endeavoring  to  swing  around  the  step,  when  the  conductor 
cursed  him  and  kicked  him  in  the  side  and  on  the  hand,  tearing 
the  skin  oil  his  fingers,  and  finally  kicking  him  on  the  elbow 
and  knocking  him  to  the  ground,  to  his  great  and  permanent 
injury  and  suffering.  He  said  thereby  he  was  forced  to  get 
home  the  best  way  he^could,  suffering  much  bodily  pain  and 
great  mental  anguish.  He  says,  by  reason  of  the  unlawful  and 
oppressive  conduct  and  violence  of  the  defendant  towards 
him,  the  outrageous  cursing  and  abuse  to  which  he  was  sub- 
jected by  it,  and  its  brutal  invasion  and  disregard  of  his  rights, 
he  was  damaged  $1,500.  He  therefore  asks  for  damages  in- 
both  causes  of  action  $i,99S." 

Except  as  to  its  corporate  character,  and  that  the  plaintiff 
entered  its  passenger  coach  at  Union,  S.  C,  and  was  ejected 
at  the  station  named  *'Bonham,*'  the  Southern  Railway  Com- 
pany denies  the  allegations  of  the  complaint.  Both  sides 
introduced  testimony  as  to  the  issues  made  by  the  pleadings. 
There  was  objection  as  to  the  competency  of  the  testimony  of 
one  of  the  plaintiff's  witnesses  (that  of  Mr.  Whitlock),  but  the 
circuit  judge  overruled  the  objection.  Both  sides  offered  re- 
quests to*  the  circuit  judge  to  be  passed  upon  in  his  charge  to 
the  jury;  but  the  circuit  judge  read  the  requests  to  charge  in 
the  presence  of  the  jury,  and  in  his  general  charge  passed 
upon  the  same.  The  jury  returned  a  verdict  in  favor  of  the 
plaintiff  in  the  sum  of  $1,500.  A  motion  was  then  made  for  a 
new  trial,  based  in  part  upon  the  charge  of  the  judge,  and 
also  because  the  finding  of  damages  was  excessive  in  amount. 
This  motion  was  overruled.  Thereupon  the  defendant 
appealed  to  this  court  upon  nine   grounds,  as  follows: 

**(i)  That  his  honor  erred  in  allowing  the  witness  Little- 
john  to  testify  as  follows:  *I  told  the  captain  to  let  the  man 
go.  I  said,  **I  will  pay  his  way;"  *  and  in  ruling  and  holding 
that  this  was  a  part  of  the  res  gestae,  and  also  in  ruling  and 
holding  that,  even  if  a  man  is  lawfully  ejected  from  a  train,  if 
this  ejectment  is  at  a  regular  station,  then  that  he  could,  by 
either  buying  a  ticket  or  offering  to  pay  his  way,  re-enter  this 
train  and  continue  his  journey.  The  error  being,  as  it  is  re- 
spectfully submitted,  that,  where  a  man  violates  the  reasona- 
ble and  lawful  rules  of  the  company  or  breaks  his  contract,  he 
forfeits  his  right  to  ride  on  that  train,  and  if  he  is  then  lawfully 
ejected,  even  though  it  be  at  a  station,  that  he  could  not,  by 
offering  to  pay  his  fare  from  that  station,  or  even  from  the 
commencement  of  his  journey,  regain  his  right  to  re-enter  the 
same  train,  and  force  the  railroad   company  to   carry  out  a 
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contract  which  he  himself  had  broken.  It  also  being  re- 
spectfully submitted  that,  Mr.  Littlejohn  being  a  mere  volun- 
teer, the  conductor  was  not  bound  to  receive  any  money  from 
him,  and  hence  his  statement  or  what  he  said  to  the  conductor 
is  incompetent,  and  his  honor  should  have  so  held. 

"(2)  That  his  honor  erred  in  charging  the  plaintiff's  eleventh 
request,  to  wit:  'There  is  no  law  to  justify  a  railroad  com- 
pany in  refusing  to  permit  a  passenger  to  take  passage  on  one 
of  its  trains  at  a  station,  who  shows  himself  prepared  and 
willing  to  pay  the  fare,  even  if  he  has  been  ejected  at  such 
station  because  of  the  noncompliance  with  the  rules  of  the 
company;'  and  also  in  charging:  *  I  charge  you  further,  as 
matter  of  law,  that  if  this  plaintiff  here  refused  to  pay  his  fare, 
if  he  did  not  have  a  ticket  and  refused  to  pay  his  fare,  or  re- 
fused to  pay  excess,  and  if  the  conductor  stopped  that  train 
at  a  station  where  people  were  accustomed  to  get  on  and  off, 
if  he  ejected  this  plaintiff  from  the  train  at  a  station  on  the 
defendant's  road  where  parties  were  accustomed  to  get  on  and 
off,  and  then  plaintiff  attempted  to  board  that  train 
again,  with  an  honest  intention  and  with  ability  to  pay, 
an  honest  intention  to  pay  his  fare,  having  the  ability  to 
pay,  and  he  attempted  to  board  that  train  in  a  peaceable  man- 
ner, and  not  in  a  disorderly,  rude,  and  violent  or  angry  man- 
ner, not  with  the  intent  to  try  to  beat  a  ride,  but  with  the 
honest  intention  to  pay,  and  with  the  ability  to  pay,  his  fare, 
then  it  was  the  duty  of  the  conductor  to  receive  him,  and  he 
could  not  eject  him  at  that  station.  Now,  if  he  stopped  at  a 
place  other  than  a  station  and  ejects  a  passenger,  the  pas- 
senger has  no  right  tp  go  back  on ;  but  if  the  conductor  stops 
at  a  station  where  passengers  are  accustomed  to  get  on  and 
off,  and  ejects  a  passenger  at  that  point  who  refuses  to  pay 
his  fare,  the  passenger  then  has  a  right  to  go  to  the  ticket 
office  and  get  a  ticket,  if  the  ticket  office  is  open,  or  he  has 
got  a  right  to  get  back  on  that  train  in  a  peaceable,  quiet 
manner;  and  if  he  gets  on  the  train  with  the  intention  of  be- 
having, himself,  and  with  the  intention  to  pay  his  fare, 
and  he  has  the  money  and  the  ability  to  do  it,  then 
it  is  the  duty  of  the  railroad  to  receive  him.  If  they 
eject  him,  it  is  unlawful.  If  they  eject  him  then,  then 
I  charge  you,  as  a  matter  of  law,  he  has  a  right  to 
get  on  that  train  and  ride  and  offer  himself  as  a  pas- 
senger under  such  circumstances  as  that.  *  The  error  being, 
as  it  is  respectfully  submitted :  (a)  That  his  honor  failed  to 
recognize  the  rule  of  law  that,  where  one  party  to  a  contract 
breaks  the  contract,  then  that  such  person  cannot  after  this, 
by  offering  to  comply,  regain  any  rights  under  the  contract 
which  he  has  broken,  and  force  the  other  party  to  this  con- 
tract to  carry  it  out.  (b)  That  by  his  honor's  charge,  he  in- 
structed the  jury,  in  terms,  that  a  person  who  had  violated  the 
rules  of  the  company,  and  been  lawfully  ejected,  if  this  eject- 
ment took  place  at  a  regular  station,  that  such   person  could, 
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by  paying  his  fare  from  that  point,  regain  the  right  which  he 
had  forfeited  to  re-enter  the  same  train,  whereas  his  honor 
should  at  least  have  instructed  the  jury  that  before  he  could 
re-enter  such  train  he  must  pay  the  fare  and  excess  from  the 
point  where  his  journey  commenced. 

**(3)  That  his  honor  erred  in  not  refusing  the  plaintiff's 
thirteenth  request,  to  wit:  'Where  a  railroad  company  has  a 
rule  or  regulation  concerning  the  collection  of  excess  rates 
and  the  issue  of  rebate  tickets,  it  is  a  question  for  the  jury 
whether  such  rule  or  regulation  is  reasonable,  .and  it  should 
not  be  enforced  if  unreasonable. '  It  being  respectfully  sub- 
mitted that  the  question  of  whether  a  rule  or  regulation  con- 
cerning excess  rates  and  the  issuing  of  rebate  tickets,  and 
whether  the  same  is  reasonable  or  unreasonable,  is  a  ques- 
tion of  law  for  the  court,  and  not  a  question  of  fact  for  the 
jury 

**(4)  In  refusing  to  charge  the  defendant's  second  request, 
to  wit:  'Where  one  refuses  to  pay  the  amount  which  the 
railroad  company  has  the  right  to  charge  and  collect,  such 
person  becomes  a  trespasser,  and,  if  the  conductor  puts  him 
off,  he  loses  his  right  to  be  carried  as  a  passenger  on  such 
train,  and  cannot,  by  offering  to  pay  the  amount  after  he  has 
been  ejected,  regain  or  restore  his  right  to  be  carried  on  this 
particular  train. '  And  in  modifying  this  request  so  as  to  in- 
struct the  jury  that  if  a  passenger,  under  such  circumstances, 
is  ejected  at  a  regular  station,  then  that  such  passenger  could, 
by  purchasing  a  ticket,  or  offering  to  pay  his  way  from  that 
point,  regain  his  right  to  re-enter  such  train  and  be  carried 
on  his  journey.  The  error  being,  as  it  is  respectfully  sub- 
mitted, that  his  honor  failed  to  recognize  the  rule  of  law  to 
the  effect  that  where  one  person  breaks  a  contract,  or  where 
a  passenger  is  rightfully  ejected,  then  that  such  person  or  pas- 
senger could  not  thereafter  restore  his  rights  by  offering  to 
comply  with  the  contract  which  he  had  broken,  or  by  making 
a   new  contract  to  take  the  place  of  the  old. 

*'(5)  That  his  honor  erred  in  modifying  the  defendant's 
fourth  and  fifth  requests  to  charge,  and  in  instructing  the  jury 
that  while  a  passenger  is  bound  to  obey  the  reasonable  rules 
and  regulations  of  the  company,  and  that  while  a  railroad 
company  has  a  right  to  charge  an  excess  fare  of  twenty-five 
cents  where  a  passenger  does  not  purchase  a  ticket,  if  the 
ticket  office  be  open  for  thirty  minutes  before  the  departure 
of  the  train,  that  the  railroad  company  could  lawfully  eject 
such  person  upon  refusing  to  pay  such  excess,  provided  it 
offered  the  passenger  a  rebate  ticket,  yet  that,  if  such  eject- 
ment took  place  at  a  regular  station,  then  that  such  passenger 
could,  by  purchasing  a  ticket,  or  offering  to  pay  his  fare  from 
that  point,  re-enter  such  train  and  regain  his  right  to  be 
carried  thereon,  and  that  if  the  railroad  company  prevented 
him  from  so  doing,  or  expelled  him  therefrom,  it  would  be 
liable  to  him  in  damages;  the  error  being,  it   is  respectfully 
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submitted,  that  his  honor  failed  to  recognize  the  rule  of  law 
which  holds  that  where  one  person  has  broken  his  contract, 
■or  forfeited  his  rights  thereunder,  then  that  such  person  could 
not  thereafter  regain  his  rights  by  offering  to  comply  there- 
with, nor  could  he  compel  the  party  to  the  contract  to  enter 
into  a  new  one  with  him. 

*'(6)  Because  the  law  of  this  case,  under  his  honor's  charge, 
being  that  the  railroad  company  had  the  right  to  charge  an 
•excess  fare  of  twenty-five  cents  where  a  passenger  had  failed  to 
procure  his  ticket,  where  full  opportunity  had  been  offered 
to  him  to  do  so,  and  to  eject  such  passenger  upon  his  refusing 
to  pay  siich  excess,  provided  it  offered  him  a  rebate  ticket, 
that  it  was  error  for  his  honor  to  instruct  the  jury  that,  if  such 
ejectment  took  place  at  a  regular  station,  then  that  such  pas- 
senger could  re-enter  the  train  and  regain  his  rights  to  be 
•carried  thereon  by  purchasing  a  ticket  at  such  station,  or  by 
tendering  his  fare  therefrom;  the  error  being  that  when  one 
person  forfeits  or  waives  his  rights  under  a  contract,  either 
"express  or  implied,  and  refuses  to  comply  with  the  terms  of 
his  contract,  then  that  such  person  has  no  rights  under  such 
contract,  and  cannot  thereafter,  without  the  consent  of  the 
other  party,  regain  any  rights  thereunder  by  offering  to  com- 
ply therewith. 

**(7)  Because,  after  instructing  the  jury  as  follows:  *I 
•charge  you,  as  matter  of  law,  that  if  the  railroad  commis- 
sioners allowed  the  train  to  fix  rules  requiring  persons  to  pur- 
chase a  ticket  at  the  depot  of  the  company  if  the  office  is 
•opened  thirty  minutes  before  the  train  leaves,  and  the  pas- 
senger fails  to  get  a  ticket,  allowed  the  railroad  company  to 
charge  an  excess  of  twenty-five  cents  by  giving  a  rebate  ticket, 
then  that  is  a  reasonable  rule,  and  they  have  a  right  to  adopt 
3uch  a  rule  as  that.  Now.  if  the  railroad  commissioners  per- 
mitted the  Southern  Railway  Company,  the  defendant  here,  to 
require  the  plaintiff,  who  got  on  the  train  without  a  ticket, 
if  the  ticket  office  was  opened  a  half  an  hour  before  the  train 
left  the  station,  to  pay  twenty-five  cents  in  excess  of  the 
regular  fare — three  cents  a  mile — that  was  a  reasonable  rule, 
and  it  would  be  the  duty  of  a  passenger  to  pay  it,  provided 
they  gave  him  a  rebate  ticket ;  that  is,  giving  you  a  slip  which 
will  enable  you  to  have  that  money  refunded  at  any  station  he 
ifot  off  at  which  the  company  had  a  station  master.  Now,  if 
the  plaintiff  here  boarded  this  train,  going  from  here  to 
Jonesville,  and  didn't  get  a  ticket,  and  if  the  ticket  office  was 
opened  thirty  minutes  before  he  left,  then  I  charge  you,  as  a 
matter  of  law,  that  the  conductor  had  the  right  to  exact  from 
him  twenty-five  cents  in  excess  of  three  cents  a  mile,  provided 
he  gave  him  a  rebate  ticket;  that  it  was  the  duty  of  the  pas- 
senger to  pay  that,  and  if  he  didn't  pay  it,  and  refused  to  pay 
it,  then  the  conductor  had  a  right  to  eject  him,  and  in  eject- 
ing him  he  had  a  right  to  use  requisite  amount  of  force,  but 
he  had  no  right  to  use  unnecessary  force  in  ejecting  him.     His 
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honor  erred  in  instructing  the  jury,  in  substance,  that,  if  the 
ejectment  took  place  at  a  point  where  there  was  no  station, 
that  such  passenger  could  not,  by  offering  to  pay  his  fare,  re- 
enter the  train  and  continue  his  journey,  but  that,  if  such 
ejectment  took  place  at  a  station,  that  he  could,  by  purchas- 
ing a  ticket  or  offering  to  pay  his  fare,  re-enter  such  train  and 
continue  his  journey,  and  that  the  railroad  company  would 
have  no  right  to  prevent  such  passenger  from  riding  thereon^ 
and  if  the  company  did  prevent  him  from  doing  so,.orifit 
did  eject  him  thereafter  from  the  train,  that  such  conduct  on 
the  part  of  the  railroad  company  would  be  unlawful,  and  that 
such  passenger  could  recover  damages  therefor.  The  error 
being,  as  it  is  respectfully  submitted,  in  leading  the  jury  to 
believe  that  the  rights  of  a  passenger  who  has  been  lawfully 
ejeated  at  a  station  are  different  from  those  of  one  who  has 
been  lawfully  ejected  at  a  point  where  there  is  no  station;  and 
in  instructing  the  jury,  in  effect,  that  where  a  passenger 
forfeits  or  waives  his  contract  with  the  railroad  company,  and 
is  lawfully  ejected  by  failure  to  comply  with  the  lawful  and 
reasonable  rules  of  the  company,  then  that  such  passenger,  if 
he  is  ejected  at  a  regular  station,  could  re-enter  such  train, 
and  regain  his  rights  to  ride  thereon,  notwithstanding  he  had 
broken  his  contract  with  the  company. 

"(8)  Because  his  honor  erred  in  charging:  *If  he  [meaning 
the  conductor]  ejected  this  plaintiff  from  the  train  at  a  station 
on  defendant's  road  where  parties  were  accustomed  to  get  on 
and  off,  and  then  the  plaintiff  attempted  to  board  that  train 
again  with  the  honest  intention  and  with  ability  to  pay  his 
fare,  in  a  peaceable  manner,  and  not  in  a  disorderly,  rude, 
and  violent  or  angry  manner,  and  not  with  intent  to  try  to 
beat  a  ride,  then  it  was  the  duty  of  the  conductor  to  receive 
him,  and  he  could  not  eject  him  at  that  station. '  And  also 
in  charging:  *Now,  if  this  plaintiff  here  fractiously  refused 
to  pay  his  fare,  the  jury  can  take  that  into  consideration;  but 
if  he  was  within  the  law,  if  he  was  behaving  himself  in  a 
peaceable  manner,  wanted  just  his  ride,  and  was  not 
boisterous  or  violent  or  discourteous — anything  of  that  sort — 
all  the  circumstances  in  that  case  can  be  considered  by  the 
jury.'  And  also  in  charging:  *Now,  I  charge  you  that  if  this 
nian  had  a  right,  under  the  law  as  I  have  defined  it  to  you, 
to  ride  to  Jonesville,  if  this  conductor  unlawfully  ejected  him, 
then  you  will  find  a  verdict  for  the  plaintiff  for  such  damages 
as  you  think  he  has  sustained;  and  if  you  think  that  it  was  a 
willful,  high-handed,  outrageous  invasion  of  his  rights,  in 
addition  to  such  actual  damages  as  he  has  sustained  you  can 
give  such  damages  as  you  see  proper  under  the  testimony  in 
this  case. '  And  also  in  charging:  'If  you  think  this  man 
was  on  that  train,  and  he  had  a  right  to  be  there  under  the 
law  as  I  have  defined  it  to  you,  and  that  his  rights  were  in- 
vaded by  the  defendant  company,  then  you  award  him  such 
damages  as  you  think  he  has  sustained.  *     And  also  in  charging: 
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'If  you  think  there  was  a  willful,  wanton,  high-handed,  and 
oppressive,  outrageous  invasion  of  his  rights  by  the  defendant 
company,  and  he  was  mortified,  humiliated,  then,  if  you  be- 
lieve that  (and  that  is  for  you  to  determine),  then  you  can 
give,  in  addition  to  such  actual  damages' as  he  has  sustained 
(as  in  your  opinion  he  has  sustained),  such  damages  in  the 
way  of  punishment  (punitive  damages,  smart  money)  that 
you  wish  to  award,  not  exceeding,  however,  the  amount  asked 
for,  because  you  cannot  give  any  more  than  that.  *  The  error 
being,  it  is  respectfully  submitted :  (a)  That  this  was  a  charge 
upon  the  facts  involved  in  the  case,  (b)  That  this  was  a  state- 
ment of  facts,  which  was  exclusively  JEor  the  jury,  (c)  That 
his  honor  in  so  charging  went  beyond  the  limits  of  the  circuit 
judge,  as  defined  and  limited  by  article  5,  §  26,  of  the  Con- 
stitution of  this  state,  and  charged  and  stated  facts  which 
were  for  the  jury,  (d)  That  his  honor  in  so  charging  went 
beyond  the  province  of  the  judge,  and  invaded  the  province 
of  the  jury. 

**(9)  In  not  granting  the  defendant  a  new  trial  on  the 
grounds:  First,  on  account  of  errors  in  his  honoris* charge, 
as  shown  by  the  exceptions  i,  2,  4,  5,  7,  and  8 herein;  second^ 
because  the  verdict  herein  is  excessive,  and  shows  that  the 
jury  was  influenced  by  passion  and  prejudice.'* 

We  will  now  endeavor  to  pass  upon  these  questions  which 
we  think  fairly  arise  from   the  record. 

1.  Did  the  circuit  judge  err  in  allowing  the  witness 
Littlejohn  to  testify  as  is  set  out  in  the  first  ground  of  appeal.^ 
We  think  not,  for  the  defendant  went  to  trial  with  an  allega- 
tion in  the  complaint,  **Upon  friends  of  plaintiff  offering  to 
pay  said  conductor  any  amount  he  might  demand  if  he  would 
permit  the  plaintiff  to  ride  to  Jonesville,  he  [the  conductor] 
cursed  violently  and  said,  *  [plaintiff]  shall  not  ride  for  any 
amount*  *'  In  its  answer  the  defendant  traversed  these  facts. 
Now,  therefore,  when  the  witness  Littlejohn  proposed  to 
testify  thereto,  the  defendant  objected.  The  circuit  judge 
admitted  the  testimony,  in  which  ruling  we  think  he  was  cor- 
rect.    This  exception  is  overruled. 

2.  Was  it  error  in  the  circuit  judge  in  not  formally  telling 
the  jury  that  he  intended  to  overrule  the  thirteenth  request  to 
charge,  as  presented  in  these  words:  **(i3)  Where  a  railroad 
company  has  a  rule  or  regulation  concerning  the  collection  of 
excess  rates  and  the  issue  of  rebate  tickets,  it  is  a  question  for 
the  jury  whether  such  rule  or  regulation  is  reasonable,  and  it 
should  not  be  enforced  if  unreasonable."  The  circuit  judge 
was  most  careful  to  inform  the  jury  by  his  instructions  to 
them  that,  whenever  his  general  charge  was  not  in  accord 
with  the  plaintiff's  requests  to  charge,  such  requests  were  re- 
fused. It  is  true,  he  did  not  formally  say  to  the  jury,  **I  over- 
rule the  plaintiff's  thirteenth  request  to  charge,"  but  he  did, 
time  and  time  again,  in  his  general  charge  to  the  jury,  in- 
struct them  that  it  was  a  matter  of  law  that  railroad   com- 
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panies  could  issue  a  regulation  by  which,  if  a  man  refuse  to 
pay  his  fare,  or  also  refuse  to  pay  his  fare  and  25  cents 
additional  as  an  excess  rate,  it  was  lawful  for  the  conductor 
not  only  to  eject  him,  but,  if  such  passenger  refused  to  leave 
the  train  on  the  demand  of  the  conductor,  the  latter  could 
lawfully  use  force  sufficient  to  put  him  off,  provided  the  ex- 
pulsion was  not  made  on  a  trestle,  bridge,  or  in  a  swamp. 
This  exception  is  overruled. 

3.  Did  the  circuit  judge  err  when  he  instructed  the  jnry  in 
his  charge  that  railroad  companies  had  the  power  in  this  state 
to  charge  and  exact  of  any  passenger  on  their  trains,  who 
took  passage  thereon  at  a  station  where  the  ticket  office  was 
kept  open  for  30  minutes  before  the  arrival  of  such  train  at 
such  station,  the  sum  of  25  cents  in  addition  to  and  in  excess 
of  the  regular  fare.?  This  is  an  important  question.  It  has 
been  before  the  court  before.  The  importance  of  this  ques- 
tion is  fully  appreciated  by  the  appellant  in  the  case  at  bar, 
for  an  inspection  of  the  grounds  of  appeal  will  show  that  it 
-enters,  in  some  form  or  other,  into  all  but  two  grounds  of 
appeal.  We  might  say  that  this  question  might  have  been 
avoided  in  this  appeal.  The  plaintiff,  who  is  the  respondent 
here,  did  not  appeal  from  the  judge's  charge,  but  the  defend- 
ant has  by  his  appeal  raised  it — not,  however,  in  the  specific 
form  we  have  stated  it,  but  as  a  basis  of  alleged  errors  in  the 
charge  of  the  circuit  judge.  We  will  meet  the  question  thus 
raised.  There  can  be  no  question  that  it  would  be  far  better 
ior  the  traveling  public,  as  well  as  the  railroads,  that  each 
passenger  should  obtain  a  ticket  before  boarding  a  train.  In 
the  year  1884  our  state  Legislature  passed  an  act  by  which 
passengers  on  railroad  trains  were  stimulated  to  buy  a  ticket 
before  boarding  passenger  trains.  "Sec.  2.  That  section  I45if 
of  (A.  A.  1883,  pp.  485-486),  be  amended  by  adding  at  the 
end  thereof  the  following:  And  railroad  companies  shall 
have  the  right  to  charge  twenty-five  cents  extra  when  fare  is 
not  more  than  two  and  50-100  dollars,  and  fifty  cents  when  it 
is  over  that  amount,  in  all  cases  where  passengers  get  on  at 
stations  where  tickets  are  offered  for.  sale,  neglect  or  refuse  to 
purchase  tickets:  provided,  this  shall  not  apply  to  passengers 
on  accommodation  trains:  provided,  further,  that  offices  for 
the  sale  of  such  tickets  shall  in  all  cases  be  opened  not  less 
than  thirty  minutes  before  the  time  fixed  for  the  departure  of 
trains. "  1 8  St.  at  Large,  p.  759.  This  seems  to  have  been  the 
first  departure  from  the  old  custom  of  paying  the  exact  fare 
for  each  mile  traveled,  and  in  the  circular  issued  by  the  rail- 
road commissioners  (circular  No.  32)  on  13th  August,  1894, 
the  exact  language  of  the  foregoing  statute  was  embodied ;  but 
on  May  4,  1895,  an  addition  was  made,  thus:  **On  and  after 
January  loth,  1895,  circular  No.  32,  issued  by  the  board  17th 
August,  1894,  shall  have  added  thereto  the  following:  'Pro- 
vided,  that  the  conductor  shall  give  the  passenger  a  return 
check  for  the  amount  of  excess  changed,  to  be  redeemed  upon 
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presentation  to  any  ticket  office  of  the  company.'**  By  the 
foregoing  recitals  it  will  appear  that  up  to  lofh  January, 
1895,  the  excess  of  fare  authorized  to  be  collected  from  per- 
sons failing  to  buy  tickets  went  into  the  treasury  of  the  rail- 
roads, but  after  that  date  this  excess  was  ordered  to  be  paid 
to  the  passenger  who  paid  the  same  at  any  ticket  office  of  the 
railroad  company  so  charging  this  excess,  without  any  re- 
striction as  to  the  time  when  such  excess  should  be  paid. 

By  the  testimony  in  this  case,  the  following  circular  was 
issued  by  the  defendant  railroad : 

"Southern  Railway  Company,  Passenger  Department. 
**CircularNo.  1,900-03,  Reissued  Superseding 

Circular  No.  797. 

**  File  No.  52.  785. 

"Washington,  D.  C,  January  27,  1900. 

"Rebate  Tickets  in  South  Carolina. 

"To  all  Conductors  and  Tickets  Agents  in  South  Carolina: 
Conductors  have  been  furnished  a  supply  of  rebate  tickets, 
Form  C.  R.  C,  a  fac  simile  of  which  is  printed  below,  for 
use  under  the  following  instructions : 

"A  rate  of  25  cents  higher  than  agent's  rate  should  be 
charged  for  each  fare  collected  in  cash  between  any  two 
stations  within  the  state  of  South  Carolina,  under  the  rules 
governing  the  collection  of  conductor's  rates. 

"A  rebate  ticket,  Form  C.  R.  C,  should  be  issued  to  the 
passenger  for  each  excess  cash  fare  collected  between  any  two 
stations  within  the  state  of  South  Carolina.  These  tickets 
should  be  written  up  to  show:  (a)  Name  of  conductor; 
(b)  points  between  which  fare  is  collected;  (c)  train  number^ 
and  punched  to  show  the  date  of  issue,  whole  or  half  fare  and 
amount  collected,  as  designated.  The  duplicate  ticket  should 
be  examined  carefully  to  see  that  it  agrees  with  the  original 
and  forwarded  to  the  ticket  auditor  with  report  of  cash  fare 
collections. 

"Special  attention  is  called  to  the  fact  that  these  rebate 
tickets  are  to  be  issued  exclusively  for  excess  fares  collected 
within  the  state  of  South  Carolina,  and  are  not  to  be  issued 
for  fares  collected  between  interstate  points,  nor  are  they  to 
be  used  for  fares  collected  at  agent's  rate  within  the  state  of 
South  Carolina  which  do  not  require  a  rebate. 

"Conductors  will  continue  to  use  the  Blanchard  form  of 
cash  fare  receipt  for  fares  collected  at  agent's  rates  be-, 
tween  interstate  points. 

"The  excess  rate  of  25  cents  will  be  refunded  to  passengers 
upon  surrender  of  the  original  rebate  ticket  to  any  ticket 
agent  within  the  state  of  South  Carolina  within  twenty  (20) 
days  after  date  of  issue  canceled  in  margin. 

"Ticket  agents  should  stamp  all  rebate  tickets  redeemed 
and  forward  same  to  ticket  auditor  with  report.  Form  1,950, 
at  the  end  of  each  month.  The  total  amount  of  this  report 
should    be  entered   on  credit   side   of   Summary   Passenger 
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Traffic,  Form  1,684,  opposite  heading,    *  Excess  Cash   Fares 
Refunded.*  *' 
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Issued  by  SOUTHERN  RAILWAY  CO 

PASSENGER'S  R  KB  ATE  CHECK. 


Passenfirers  will  notice  tliat  tbe  amount  punched  out  in 
marffln  below  sbows  tbe  exact  amount  paid  to  Conductor 

on  train  No on  date  cancelled  In  margin  above. 

Tbis  Rebate  Cbeck  to  be  used  only  for  fares  paid  witbln 
tbe  State  of  South  Carolina. 

The  Excess  (25  cents)  paid  Conductor  will  be  refunded  by 
any  Ticket  Ag^ent  of  tbis  Company  within  the  State  of  South 
Carolina  on  surrendering  this  Check  within  Twenty  (90)  Days 
after  date  of  Issue. 

W.  A.  TURK, 

General  Passenirer  Afirent. 
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D.  M.  CuiiP. 
Traffic  Man. 


A.  H.  PliANT. 

Auditor. 


W.  A.  TUBK, 
Gen*l  Pass.  Acrent. 


By  this  circular,  the  passenger  must  claim  his  or  her  money 
within  20  days  after  the  rebate  check  is  issued.  This  was 
in  palpable  violation  of  the  terms  of  the  circular  issued 
by  the  railroad  commissioners,  who  put  no  limit  upon  the 
collection  of  the  rebate  check  by  the  passenger.  It  was  under 
this  circular  of  the  appellant  railway  that  the  conductor,  Mr. 
Robertson,  was  acting.  However,  in  the  year  1900  the  Gen- 
eral Assembly  of  this  state,  by  an  act  duly  passed  (see  pages 
457,  458,  and  459  of  the  twenty-third  volume  of  Statutes  at 
Large  of  this  state),  wiped  from  its  statute  books  all  previous 
legislation  on  the  subject  of  fares  to  be  paid  by  passengers  on 
railroads  in  this  state.  It  was  so  held  by  the  majority  of  this 
court  in  Kibler  v.  R.  R.,  62  S.  C,  at  pages  271,  272,  and  273, 
40  S.  E.  556,  and  was  reaffirmed  in  the  second  trial  of  the 
same  case.     Kibler  v.  Southern  Railway,  64  S.  C.  242,  41  S.  E. 

977.  A  contrary  view  was  upheld  by  his  honor  Judge  Watts, 
for  the  reason  he  had  not  seen  the  case  just  last  cited;  it  hav- 
ing been  filed  a  few  days  before  the  trial  at  bar.  The  precise 
point  raised  in  the  case  at  bar  was  attempted  to  be  raised  in 
appellant's  eighth  exception  in^  Kibler  v.  Southern  Railway, 
when  on  trial  the  second  time.     See  page  246,  64  S.  C,  page 

978,  41  S.  E.  This  court  then  said:  **We  think  Judge  Gary 
was  right  in  refusing  to  charge  the  eighth  request  [a  railroad 
company  has  the  right  to  impose  an  excess  charge  of  25  cents 
upon  passengers  who  fail  to  buy  tickets  when  opportunity  is 
offered,  and  rebate  check  is  furnished,  which  was  refused  by 
the  circuit  judge]  of  defendant.  But  whether  he  was  right  or 
wrong  in  such  declaration  of  the  law  will  not  affect  this  case, 
for  the  reason  that  defendant  railroad  had  no  tickets  [three 
cents  for  one  mile]  for  sale  at  its  agency  in  Newberry  for  less 
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than  ten  cents. '  *  In  the  case  at  bar  the  Southern  Railway 
Company  was  tendered  its  fare  for  lo  miles  by  the  plaintiff 
(respondent),  and  refused  that  tender.  Such  railroad  had  no 
right  to  require  the  extra  fare  of  25  cents  in  addition  to  its 
regular  fare  of  30  cents  from  Union  to  Jonesville,  both  points 
being  within  this  state.  Since  the  act  of  1900,  herein  referred 
to,  no  affirmative  action  has  been  taken  by  the  railroad  com- 
missioners or  the  railway  company.  We  hold  that  the  circuit 
judge  erred. 

We  overrule  exceptions  2,  3,  4,  5,  6,  7,  8,  because  there  is 
nothing  in  the  case  to  show  that  such  exceptions  relate  to 
any  material  matter.  If  the  circuit  judge  was  in  error  as  to 
the  25  cents  excess,  then  it  becomes  of  no  avail  to  the  appel- 
lant, for  the  legal  fare  was  tendered  by  the  passenger,  and,  of 
course,  every  act  of  the  conductor  was  erroneous.  He  had  no 
right  to  eject  the  passenger  at  Bonham,  or  anywhere  else  on 
its  line  of  way,  because  he  refused  to  pay  an  illegal  exaction. 

4.  So  far  as  the  ninth  exception  is  concerned,  we  will  say 
that,  after  the  foregoing  views  expressed  by  us,  there  was  no 
error  of  the  circuit  judge  in  refusing  a  new  trial,  so  far  as 
exceptions  i,  2,  4,  7,  and  8  are  concerned,  and  we  are  power- 
less to  order  a  new  trial  because  the  verdict  is  excessive. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 

JONES,  J.  I  concur  in  overruling  the  appellant's  excep- 
tions and  in  affirming  the  judgment  of  the  circuit  court,  but  I 
do  not  assent  to  the  proposition  that  the  regulation  of  the 
railroad  company  requiring  an  "excess  fare"  of  25  cents  over 
regular  rates  to  be  paid  by  all  persons  seeking  to  travel  upon 
said  road,  who,  after  reasonable  opportunity  therefor,  have 
failed  to  purchase  a  ticket,  is  unlawful.  Such  a  requirement 
is  not  unreasonable.  It  is  the  duty  of  one  who  wishes  to 
become  a  passenger  on  a  railroad  train  to  comply  with  all 
reasonable  regulations  of  the  company.  His  right  to  board 
the  train  and  become  a  passenger  thereon  is  not  absolute 
under  all  circumstances.  His  primary  duty  is  to  purchase  a 
ticket  at  the  designated  agencies  for  the  purpose,  if  reason- 
able opportunity  is  offered,  and  then  to  enter  the  train  as  an 
accepted  passenger,  having  complied  with  the  rules  of  the 
company.  If  he  negligently  or  willfully  fails  in  this,  then  he 
is  liable  to  be  rejected  as  a  passenger  for  want  of  a  ticket,  or, 
as  a  much  milder  alternative,  to  deliver  to  the  conductor  the 
sum  of  25  cents,  called  **excess  fare,**  in  addition  to  paying 
the  regular  fare,  which  ** excess  fare'*  is  to  be  refunded  to  the 
passenger  and  demanded  at  any  station  of  the  company  in 
the  state.  This  regulation,  as  much  for  the  convenience  of  the 
passengers,  who  might  otherwise  be  rejected  as  passengers  for 
want  of  a  ticket,  as  it  is  for  the  advantage  of  the  company  in 
the  conduct  of  its  business,  cannot  fairly  be  said  to  be  unrea- 
sonable. The  tendency  of  such  regulation  is  to  promote  the 
convenience  and  safety  of  passengers  generally,  by  relieving 
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the  conductor  of  selling  tickets,  making  change,  discussing: 
fares,  etc. ;  consuming  his  time  and  attention,  which  should 
be  devoted  to  the  control  and  management  of  his  train  and  its, 
connections,  and  to  the   general  comfort  and   safety  of  the 
passengers.     Such  a  regulation,  in  its  tendency  to  cause  pas- 
sengers to  buy  tickets  at   the   designated   agencies,  certainly 
comports  with  correct  business  methods,   in  securing   proper- 
oversight  and  custody     of  the    company's  revenues.     The 
inconvenience  to  which   it  subjects  the  passenger  who  negli- 
gently or  willtuUy  fails  to  purchase  a  ticket  from  the  station, 
agent  is  very  small,  compared  with  the  inconvenience  which, 
it  entails  upon  the  railroad  company  to  sell  tickets  by  con- 
ductors in  charge  of  running  trains.     The  regulation,  too,  is; 
one  approved  by  the  railroad  commissioners  of  the   state. 
It  is    true,  the  railroad  commissioners    have  no   power  ta 
approve  a  regulation  in  conflict  with  the  law  of  the  state,  but 
the  regulation  does  not  conflict  with  any  law   of  the  state. 
The  statute  provides  that  **the  rate  for  transportation  of  pas- 
sengers   ♦    ♦    *    shall  not  exceed  three  cents  per  mile  for 
every   mile  traveled."     The  Iginguage  evidently  contemplates, 
a  charge  for  service  rendered  in  transportation,  to  be  retained 
by  the  railroad  company  as  its  own   property;  but  the  money 
paid  or  delivered  by    way   of  **excess  fare,"  so  called,   is  not 
intended  to  be  the  property   of  the  railroad  company,  but  is; 
refundable  on  demand  at  any  station  of  the  company  within, 
the  state.     If,    on  reaching  his   destination,    the   passenger 
should,  as  he  has  the  right  to  do,  present   bis  return  check, 
and  receive  back  his  money,  how  can  it  be  said  that  his  **rate 
of  transportation"  had  been  increased.^     If  he  neglects  or  re- 
fuses to  demand  return  of  the  money,  his  loss  of  such   money- 
results  from  his  own  neglect  or  conduct,  and   not   because  it 
was  exacted  from  him  in  charge  for  his  transportation.     This; 
question  was  squarely  presented  in  Reese  v.  Pennsylvania  R. 
Co.  (Pa.)  19  Atl.  72,  6  L.  R.  A.  529,  17  Am.  St.  Rep.  818,  and 
decided  in  accordance  with  the  views  above  stated. 

I  cannot  subscribe  to  the  view  that  this  question  has  already- 
been  decided  adversely  in  the  case  of  Kibler  v.  The  Southern 
R.  Co.,  62  S.  C.  272,  40  S.  E.  556,  and  Id.,  64  S.  C.  245, 41  S.  E. 
977.     In  the  first  appeal  the  court,  speaking  by  Chief  Justice- 
Pope,  then  Associate  Justice,  said :     **So  far  as  the  twenty-five- 
cents  extra  fare  is  concerned,  that  question  does  not   enter 
into  this  appeal. "     In  the  second  appeal,  exception  was  taken 
to  refusal  to  charge  defendant's  eighth  request,    as   follows:. 
**A  railroad  company  has  the  right  to  impose  an  excess  charge 
of  twenty-five  cents   upon   passengers  who  fail  to  buy  tickets 
when  opportunity  is  ofiered  and  rebate   check   is  furnished." 
Responding   to   this   exception,  the   court,    speaking  by  Mr. 
Justice  Pope,  said:     **We  think  Judge  Gary  was  right  in  re- 
fusing to  charge  the  eighth  request  of  defendant."     This  lan- 
guage, isolated  from   its   connection,    would  indicate  that,  in: 
the  opinion  of  the  court,  the  refusal  to  charge  the  request  was; 
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right,  because  the  request  contained  an  erroneous  proposition 
of  law;  but,  when  the  following  connected  language  is  noticed, 
it  will  be  seen  that  the  refusal  of  the  request  was  right,  be- 
cause, whether  it  contained  a  sound  or  unsound  proposition 
of  law,  it  was  inapplicable  to  the  case  before  the  court.  The 
language  of  the  court  was:  **But  whether  he  wasLright  or 
wrong  in  such  declaration  of  the  law,  it  will  not  anect  this 
case,  for  the  reason  that  defendant  railroad  had  no  tickets  for 
sale  at  its  agency  in  Newberry  for  less  than  ten  cents.  Its 
own  agent  testified  that  he  would  not  have  sold  the 
plaintiff  a  ticket  from  Newberry  to  Helena  for  three 
cents,  or,  rather,  for  any  amount  less  than  ten  cents.  This 
being  so,  such  ruling  was  not  necessary  in  this  cause  It  be- 
came an  abstract  question  of  law.  This  ruling,  as  before  said, 
whether  right  or  wrongs  did  not  affect  the  case.  So,  there- 
fore, subdivisions  i,  2,  3  of  the  third  exception  do  not  fairly 
arise  upon  the  record,  and  are  therefore  overruled."  (The 
italics  mine.)  This  shows  conclusively  that  the  question 
which  has  been  discussed  was  not  decided  in  Kibler's  Case. 
The  point  decided  was  that  the  act  of  1900,  limiting  the  rate 
for  transportation  of  passengers  to  3  cents  per  mile,  operated 
as  a  repeal  of  the  provisions  of  section  i  of  the  act  of  1884  (23 
St.  at  Large,  p.  759),  because  such  provisions  were  incon- 
sistent with  the  act  of  1900;  but  this  left  untouched  section  2 
of  the  act  of  1884,  which  gave  the  right  to  charge  25  cents 
extra  under  certain  conditions.  There  is  great  force  in  the 
view,  however,  that  any  extra  charge  for  transportation  over 
3  cents  per  mile  is  inconsistent  with  the  limitation  to  3  cents; 
ahd  if  the  ** excess  fare, ' '  as  collected  in  this  case,  was  a  charge 
for  transportation  or  rate  for  transportation,  in  the  sense  of 
the  statute,  I  am  willing  to  concede  that,  as  a  charge  or  rate 
for  transportation,  it  would  be  unlawful  under  the  act  of  1900, 
being  in  excess  of  3  cents  per  mile.  But  I  have  attempted  to 
show  that  money  received  temporarily,  and  to  be  refunded  upon 
demand,  is  in  no  proper  sense  a  rate  or  charge  which  involves 
absolute  right  of  property  and  retention  in  the  receiver.  The 
regulation  as  to  such  *' excess  fare"  is  therefore  sustained  as 
a  reasonable  regulation,  not  in  conflict  with  any  law  of  the 
state,  and  approved  by  the  railroad  commissioners  of  the 
state.  I  have  said  this  much  because  the  question  was  con- 
sidered in  the  opinion  by  Chief  Justice  Pope,  and  I  wish  to 
make  clear  my  attitude  with  reference  to  the  subject,  and  to 
prevent  any  further  misapprehension  of  the  point  decided  in 
Kibler's  Case,  supra;  but  I  do  not  regard  that  the  question 
is  even  now  properly  before  us  for  discussion.  The  case 
shows  this  statement :  ^'Throughout  the  trial  the  plaintiff  did 
not  contend  that  the  defendant  was  limited  to  a  charge  of 
three  cents  per  mile,  as  fixed  by  statute,  but  conceded  that 
defendant  had  the  right  to  impose  a  reasonable  excess  charge 
where  opportunity  was  offered  for  purchase  of  ticket,  and 
none  was  purchased."     The  charge  of  Judge  Watts  was  in 
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jconformity  with  this  concession  of  plaintiff^s  counsel,  and  the 
contention  of  defendant's  counsel,  and,  as  I  think,  in  accord- 
ance with  the  law ;  and  no  exception  had  been  taken  to  the 
charge  in  this  regard  by  either  side.  It  ought,  therefore,  to  be 
treated  as  the  law  of  this  case. 

The  exceptions  to  the  charge  raise  an  interesting  question, 
about  which  there  is  some  conflict  among  the  authorities,  and 
r  regret  that  the  time  now  at  my  disposal  will  not  permit  a 
full  discussion.  I  will  content  myself  with  briefly  stating  the 
reasons  which  induce  me  to  vote  for  an  affirmance  of  flie 
judgment  of  the  circuit  court.  Under  the  admissions  of 
counsel,  the  first  cause  of  action  was  pratically  abandoned, 
except  in  so  far  as  the  manner  of  performing  a  lawful  ejection 
from  the  train  was  unlawful ;  for,  having  conceded  the  defend- 
ant's right  to  collect  the  ^'excess  fare,'*  and  it  being  undis- 
puted that  the  plaintiff,  upon  demand  therefor,  was  unable  to 
pay,  it  necessarily  followed  that  defendant  had  the  right  to 
eject  him  as  a  trespasser,  provided  it  was  done  in  a  lawful 
manner.  Moore  v.  R.  Co.,  38  S.  C.  i,  16  S.  E.  781.  The 
main  contest,  therefore,  was  upon  the  second  cause  of  action, 
which  involved  the  right  of  one  who  had  been  ejected  from 
the  railroad  train  at  a  station  where  passengers  were  re- 
ceived, to  re-enter  the  same  train  for  the  purpose  of  becoming 
a  passenger,  with  an  honest  intention  to  comply  with  the 
company's  reasonable  regulations  and  with  the  means  of  com- 
plying. The  judge  charged  substantially  that,  under  such 
circumstances,  it  was  the  duty  of  the  common  carrier  to  re- 
ceive him;  and  I  do  not  think  there  was  error  in  such  charge, 
when  applied  to  the  facts  in  the  case.  The  plaintiff  was  pre- 
vented from  re-entering  the  train  as  passenger  under  circum- 
stances of  unusual  harshness  of  conduct  by  the  conductor. 
The  plaintiff  did  not  refuse  to  pay  the  ** excess  fare"  in  the 
first  instance  from  any  spirit  of  willfulness,  or  in  denial  of 
the  defendant's  right  to  collect  such  ** excess  fare,"  but  be- 
cause he  only  had  35  or  40  cents  in  money,  and  the  regular  fare 
was  30  cents ;  having  failed  to  purchase  a  ticket  because  he 
only  reached  the  station  in  time  to  board  the  train.  When  the 
conductor  demanded  his  fare,  plaintiff  handed  him  35  cents, 
which  plaintiff  testified  the  conductor  took  off  with  him,  but 
afterwards  returned  and  handed  it  back  to  him,  demanding 
the  **excess  fare"  in  addition.  The  plaintiff  was  put  off  at 
Bonham,  a  station  between  Union  and  Jonesville.  Plaintiff 
lived  at  Jonesville,  with  a  wife  and  a  large  family  of  children, 
five  of  whom  were  sick,  and  had  gone  to  Union  and  pro- 
cured some  medicine  and  soup  material  for  them,  and  was  re- 
turning home.  When  the  **  excess  fare"  was  demanded,  he 
tried  to  borrow  it  on  the  train,  but  failed.  After  being  put  off  at 
Bonham,  a  passenger  gave  him  25  cents,  and  he  then  sought 
to  re-enter  the  train;  informing  the  conductor  that  he  had  the 
money,  and  declaring.  **Here  is  your  money,  I  want  to  goon 
this  train.     My  family  is  sick."     To  this   appeal   the  con- 
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ductor  gave  no  heed,  but,  with  force,  prevented  the  plaintiff 
from  entering  the  train,  notwithstanding  other  passengers 
pleaded  with  the  conductor,  to  desist;  offering  to  pay  what- 
ever was  demanded.  The  conductor  acted  on  the  theory  that, 
having  been  put  to  the  trouble  of  stopping  his  train  to  eject 
plaintiff  for  failure  to  pay  the  ^'excess  fare,"  the  plaintiff  had 
lost  all  right  to  re-enter  that  train.  Some  cases  do  hold  that 
**after  a  person  has  refused  to  pay  his  fare,  and  is  being 
put  off  the  train,  he  requires  no  right  to  the  passage  by  then 
tendering  the  fare  demanded."  O'Brien  v.  Railway,  15 
Gray,  20,  77  Am.  Dec.  347;  Hoffbauer  v.  Railway  (Iowa)  3  N. 
W.  121,  35  Am.  Rep.  278.  The  general  principle  upon  which 
this  view  rests  is  thus  stated  in  15  Gray,  20,  77  Am.  Dec.  347: 
** After  being  rightfully  expelled  from  the  train,  he  could  not 
again  enter  the  same  car,  and  require  the  defendant  to  per- 
form the  same  contract  he  had  broken."  But  I 'think  the 
Texas,  California,  and  Tennessee  courts  are  right  in  limiting 
the  application  of  such  rule  to  cases  of  willful  violation  of 
contract  on  the  part  of  the  passenger.  Texas,  etc. ,  Pac.  R. 
Co.  V.  Bond,  62  Tex.  442,  50  Am.  Rep.  532 ;  Bland  v.  So. 
Pac.  Ry.  Co.,  55  Cal.  590,  36  Am.  Rep.  50;  Louisville,  etc., 
Ry.  Co,  V.  Harris,  9  Lea,  180,  42  Am.  Rep.  668;  and  L.,  N. 
&  Gt.  S.  R.  Co.  V.  Guinan,  11  Lea,  98,  47  Am.  Rep.  279. 
There  being  no  evidence  of  any  fractious  or  willful  opposition 
by  plaintiff  to  the  reasonable  regulations  of  the  company, 
the  trial  judge  fairly  stated  to  the  jury  the  law  applicable  to 
the  case,  and  the  verdict  should  not  be  disturbed. 


Meyere  v,  Nashville,  C.  &  St.  L.  Ry. 

{Supreme  Court  of  Tennesseey  Feb,  7, 190$,) 

[72  S.  W.  Rep.  114.] 

Carriers- Injuries  to  Passengers— Dangerous  Position — Riding  on 
Platform — Declaration — Demurrer.  * 
A  declaration  for  injuries  to  a  passenger,  alleging  that  be  took 
passage  on  the  rear  coach  of  defendant's  train,  and  not  being  able  to 
secure  a  seat  in  that  coach,  because  of  its  crowded  condition,  stood  on 
the  rear  platform  thereof,  and  was  thrown  from  the  train  while  it  was 
passing  around  a  curve  at  a  rapid  speed,  but  failing  to  allege  that  plain- 
tiff attempted  to  gain  a  seat  in  any  other  coach  of  the  train,  or  requested 
any  of  the  trainmen  to  procure  a  seat  for  him  or  that  there  was  no 
standing  room  inside  the  rear  coach,  was  demurrable  ;  it  not  appearing 
therefrom  that  plaintiff  was  not  voluntarily  and  unnecessarily  riding 
on  such  platform. 

Appeal  from  circuit  court,  Davidson  county ;  J.  W.  Bonner, 
Judge. 

Action  by  Arthur  Meyere  against  the  Nashville,  Chattanooga 
&  St.  Louis  Railway.  From  a  judgment  in  favor  of  defend- 
ant, plaintiff  appeals.     Affirmed. 

•Sec  note  appended  to  Ward  v,  Chicago,  etc.,  R.  Co.  (Wis.).  14  Am. 
A  E^ng.  R.  Cas.,  N.  S.,  322. 
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Frank  P.  Bond  and  Lewis  Leftwich,  for  appellant. 
Claude  Waller  and  J.  D.  B.  De  Bow,  for  appellee. 

McALISTER,  J.  Plaintiff  brought  this  suit  to  recover 
damages  for  personal  injuries  sustained  by  him  while  a  pas- 
senger on  one  of  the  defendant's  trains.  A  demurrer  to  the 
declaration  was  sustained  by  the  circuit  judge,  and  the  plain- 
tiff appealed. 

The  cause  of  action  is  thus  stated  in  the  third  count  of 
plaintiff's  declaration,  namely:  ''Said  plaintiff,  according  to 
the  terms  of  his  contract  and  his  ticket,  purchased  of  defend- 
ant at  said  station  of  Tullahoma,  for  the  transportation  of 
plaintiff  from  said  station  to  Nashville,  as  aforesaid,  entered 
the  last  car  of  said  train,  which  was  what  is  known  as  a 
*day  coach,' and  which  was  attached  behind  the  car  known 
as  a 'sleeper,' though  usually  a  sleeper  was  run  upon  said 
train  as  the  rear  car,  when,  because  of  the  careless  and  negli- 
gent conduct  of  defendant,  its  agents  and  employees,  in  fail- 
ing to  provide  suitable,  usual,  and  proper  accommodation 
for  plaintiff,  according  to  its  contract  and  agreement  with 
plaintiff  for  his  safe  and  convenient  transportation  over  its 
road  as  aforesaid,  and  because  of  the  careless  and  negligent 
conduct  of  said  defendant,  its  agents  or  employees,  in  not 
furnishing  plaintiff  a  seat  on  said  train,  and  the  crowded  and 
overloaded  condition  thereof;  the  rear  door  of  said  car  hav- 
ing been  carelessly  and  negligently  left  ajar  by  the  defendant, 
its  agents  and  employees;  plaintiff  having  seen  other  persons 
(passengers)  standing  on  said  platform,  without  objection  on 
the  part  of  the  defendant,  its  agents  and  employees, — when, 
by  reason  of  the  careless,  negligent,  and  unskillful  manage- 
ment and  operation  of  said  train  by  defendant,  its  agents  and 
employees,  when  said  train  was  being  run  at  a  careless,  negli- 
gent, and  reckless  rate  of  speed  around  a  sharp  curve  in  said 
road,  by  a  sudden  lurch  of  said  car,  plaintiff  lost  his  balance, 
and  because  of  the  carelessness,  negligence,  and  unskillfulness 
of  defendant,  its  agents  or  employees,  in  not  having  the  said 
door  of  said  car  (it  being  the  last  car  of  said  train)  securely 
closed,  and  in  not  having  said  platform  of  said  car  safeguarded 
and  protected  by  the  usual,  proper,  and  necessary  railings, 
chains,  and  guards,  was  violently  thrown  from  said  platform 
to  the  ground,  fracturing  his  skull,  and  otherwise  wounding,  * 
bruising,  and  crippling  plaintiff,  permanently  disabling  him, 
and  causing  him  great  mental  and  bodily  suffering,  and  on 
account  of  which  he  was,  and  still  is,  unable  to  attend  to 
his  ordinary  business  duties."  The  demurrer  to  this  count 
was,  viz.  "(i)  The  said  third  count  fails  to  aver  that  the 
plaintiff  could  not  secure  a  seat  on  the  rear  coach,  or  some 
other  coach  on  the  train,  and  that  he  made  any  effort  to  do 
so,  or  that  he  notified  any  of  the  defendant's  agents  in  charge 
of  the  train  that  he  could  not  secure  a  seat,  but  shows,  on  the 
contrary,  that  he  took  his  position  voluntarily  and  unnec- 
essarily on  the  platform  of  the  rear  coach  while  the  train  was 
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in  rapid  motion,  which  platform  was  not  provided  with  rail- 
ings or  guards.  Such  conduct  on  the  part  of  plaintiff  was 
negligence,  which  would,  in  law,  bar  any  right  of  recovery 
against  this  defendant  for  any  accident  to  him  in  falling  off  of 
said  platform.  Said  count  is  therefore  insufficient  in  law. 
(2)  The  said  third  count  fails  to  aver  that  any  of  the  defend- 
ant's agents  in  charge  of  the  train  knew  that  plaintiff  had  no 
seat  inside  of  the  coach,  and  that  he  had  taken  his  station  for 
passage  on  the  rear  platform  of  the  rear  coach  of  said  train, 
and  fails  to  aver  any  act  of  negligence  of  the  defendant 
which  was  the  proximate  cause  of  the  injury  to  him.  The 
said  third  count  is  therefore  insufficient  in  law.  (3)  The  said 
third  count  shows  that  plaintiff  was  guilty  of  negligence  in 
going  upon  the  unguarded  platform  of  the  rear  coach  of  the 
train,  and  that  said  negligence  was  the  proximate  cause  of 
the  accident.  The  said  count  is  therefore  insufficient  inlaw." 
The  determinative  question  of  law  presented  by  the  plead- 
ings is  whether  a  passenger  who  voluntarily  and  unnecessarily 
assumes  a  position  on  the  platform  of  a  rapidly  moving  train 
can  recover  damages  for  injuries  sustained  in  consequence  of 
being  thrown  from  the  train,  by  the  motion  of  the  car  while 
rounding  a  sharp  curve.  Mr.  Wood,  in  his  work  on  Railway 
Law,  vol.  2,  p.  1 1 57,  says:  **A  railroad  company  is  bound  to 
furnish  its  passengers  reasonable  and  proper  accommodations 
for  traveling,  and  if  it  has  an  insufficient  number  of  cars,  so 
that  passengers  are  compelled  to  ride  upon  the  platform,  it 
is  liable  for  injuries  received  by  them  while  riding  there;  but 
for  injuries  received  while  unnecessarily  riding  there  the 
company  is  not  responsible,  nor  while  passing  from  one  car 
to  another  unnecessarily.  The  fact  that  the  conductor  per- 
mits a  passenger  to  ride  upon  the  platform  when  there  is  no 
necessity  for  his  doing  so  does  not  render  the  company  liable 
for  injuries  received  by  him.  No  person  can  charge  another 
with  the  consequences  of  his  own  negligence  simply  because 
such  other  person  permitted  him  to  do  the  act."  Mr.  Elliot, 
in  his  work  on  Railroads,  vol.  4,  sec.  1630,  says:  **It  is  also 
negligence,  under  ordinary  circumstances,  to  stand  upon  the 
platform  of  a  rapidly  moving  commercial  railroad  car.  But 
there  may  be  exceptional  cases  in  which  this  is  not  true,  and 
two  or  three  of  the  courts  have  held  that  standing  upon  the 
platform  is  not  contributory  negligence,  where  the  car  is  so 
crowded  that  the  passenger  is  unable  to  get  a  seat  therein, 
although  there  is  room  for  him  to  stand  inside  the  car.  This 
seems  to  us,  however,  to  be  contrary  both  to  principle  and 
to  the  weight  of  authority.  The  failure  to  furnish  him  a 
seat  may  be  of  importance  in  determining  the  question  of 
negligence  or  breach  of  duty  on  the  part  of  the  carrier,  but 
we  are  unable  to  see  its  bearing  upon  the  question  ol  contrib- 
utory negligence,  especially  where  there  is  plenty  of  room 
to  stand  inside  the  car.  In  such  case  the  failure  to  furnish 
a  seat  does  not  make  it  any   safer  or  any  less  negligent  to 
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stand  upon  the  platform,  and  is  not  the  proximate  cause  of 
the  injury/'  Mr.  Patterson,  m  his  work  on  Railway  Acci- 
dent Law,  sec.  272,  says:  **It  is  well  settled  that  a  passenger 
who  voluntarily  and  unnecessarily  places  himself  in  a  position 
of  danger  cannot  hold  the  railway  responsible  for  injuries  of 
which  his  position  is  the  efficient  cause — as,  for  instance, 
*  *  *  from  his  riding  on  the  platform  of  a  moving  car  be- 
fore the  train  comes  to  a  stop;  but;  as  before  stated,  it  has 
been  held  that  the  failure  of  the  railway  to  perform  its  duty 
of  providing  the  passenger  with  a  seat  will  excuse  his  con- 
tributory negligence  in  riding  on  the  platform;  yet  this 
doctrine  cannot  be  regarded  as  reasonable,  for,  if  the  passen- 
ger cannot  obtain  a  seat,  he  may  stand  within  the  car,  or  he 
may  refuse  to  proceed  on  his  journey,  and  may  hold  the  rail- 
way responsible  for  the  damages  resulting  from  its  breach  of 
contract;  but  injuries  resulting  primarily  from  his  voluntarily 
putting  himself  in  a  position  of  such  obvious  danger  as  that 
of  riding  on  the  platform  of  a  car  in  motion  cannot  be  said 
to  have  been  proximately  caused  by  the  railway's  failure  to 
provide  him  with  a  seat.'*  In  volume  5,  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  p.  678,  it  is  said:  *'If  a  passenger  voluntarily 
and  unnecessarily  stands  on  the  platform  of  a  railroad  car 
while  it  is  in  motion,  he  cannot  maintain  an  action  against 
the  railroad  company  for  an  injury  due  in  part  to  the  fact  of 
his  occupying  this  position."  Again,  it  is  said  on  page  679: 
*'Thus,  where  the  passenger  at  the  time  of  receiving  an  injury 
is  on  the  platform  of  a  running  car,  when  there  is  room  for 
him  inside  the  car,  this  is  such  contributory  negligence  as  will 
prevent  recovery  for  the  injury.'*  Again,  on  page  681,  it  is 
said:  **It  has  been  held  that  for  a  passenger  to  be  upon  the 
platform  of  a  steam  car  in  motion  is,  as  a  general  proposition, 
prima  facie  negligence,  and  no  recovery  can  be  had  for  an 
injury  which  was  contributed  to  by  the  fact  of  his  being  in 
that  position,  unless  his  presence  there  is  shown  by  affirmative 
proof  to  have  been  excused  by  the  occasion."  Mr.  Wharton, 
in  his  work  on  Negligence,  sec.  368,  says:  "Passing  from 
car  to  car  when  the  train  is  moving,  if  followed  by  injury  to 
the  plaintiff  in  consequence  of  such  exposure,  bars  his  re- 
covery." In  discussing  this  subject,  Mr.  Beach,  in  his  work 
on  Contributory  Negligence,  sec.  149,  says:  **If  there  is  even 
standing  room  in  the  car,  it  is  negligence  to  occupy  the  plat- 
form. This  is  the  rule  in  Pennsylvania  and  Illinois,  and  it  is 
commended  by  Dr.  Wharton."  We  believe  the  true  rule  to  be 
that  a  passenger  who  voluntarily  and  unnecessarily  undertakes 
to  ride  on  the  platform  of  a  moving  train  cannot  recover 
damages  for  injuries  sustained  in  consequence  of  such  perilous 
exposure.  The  terms  "voluntarily"  and  "unnecessarily" 
impose  the  limitation  upon  the  rule,  for,  if  it  appears  that, 
owing  to  the  overcrowded  condition  of  the  car,  there  is  neither 
sitting  nor  standing  room  on  the  inside,  it  may  not  be  negli- 
gence to  occupy  the  platform.     But  so  long  as  there  is  stand- 
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ing  room  inside  the  car  the  passenger  cannot  occupy  the 
platform.  It  will  be  observed,  from  a  careful  reading  of  the 
declaration,  that  it  is  not  alleged  that  plaintiff  requested  any 
of  the  trainmen  to  procure  him  a  seat,  nor  that  he  attempted 
to  fiod  a  seat  in  any  other  coach  of  the  train ;  nor  is  there  an 
allegation  that  in  fact  there  were  no  vacant  seats  in  the  other 
cars.  It  is  not  alleged,  moreover,  that  there  was  not  standing 
room  in  the  coach  whose  platform  plaintifi  occupied.  The 
substance  of  the  plaintiff's  declaration  is  that  he  took  passage 
upon  the  rear  coach  of  defendant's  train  at  Tullahoma,  and 
not  being  able  to  secure  a  seat  in  that  coach,  because  of  the 
crowded  and  overloaded  condition  thereof,  he  stationed  him- 
self on  the  rear  platform  of  that  coach,  and,  while  the  train  was 
passing  a  curve  at  a  rapid  and  unusual  rate  of  speed,  plain- 
tiff was  precipitated  from  the  train  and  injured.  It  is  not 
alleged  at  what  rate  of  speed  the  train  was  moving,  so  as  to 
show  that  it  was  immoderate  and  excessive,  even  if  this  were 
a  matter  which  the  law  regulated.  We  must  conclude,  from 
the  facts  set  out  in  the  declaration,  that  the  injury  was  brought 
about  by  the  negligence  and  imprudence  of  the  plaintifi  in 
assuming  voluntarily  and  unnecessarily  a  position  on  the  plat- 
form of  the  car  admittedly  dangerous,  and  not  designed  for 
the  use  of  passengers. 
The  judgment  of  the  circuit  court  is  affirmed. 


Chicago  &  A.  R.  Co.  v.  Gore. 

{Supreme  Court  of  Illinois^  April  24^  1903.) 
[66  N.  E.  Rep.  1063.] 

Pastengers— Contributory    Negligence— Boarding   Moving    Train    at 
Direction  of  Conductor.* 
It  is  not  oegligence  as  a  matter  of  law  to  board  a  moving  train  at  the 
direction  of  the  conductor,  unless  the  peril   is  so  obvious  that  only  a 
reckless  man  wouM  encounter  it. 

Same — Same— Same — Evidence. 

In  a  passengfer*8  action  for  injuries  sustained  in  attempting  to  board 
a  moving  train,  evidence  of  a  previous  conversation  on  board  the  train 
with  the  conductor,  in  which  the  passenger  was  told  to  have  his  bag- 
gage rechecked  himself,  that  the  station  where  the  accident  occurred 
would  be  the  proper  place  to  do  it,  and  that  the  train  would  stop  a  suffi- 
cient time  therefor,  is  admissible. 

Same — Same — Same — Same. 

The  pasbenger's  evidence  that,  as  he  attempted  to  remount  the  car 
steps,  a  voice,  coming  from  a  place  where  a^nioment  before  he  had  left 
the  conductor  alone,  cried,  **Hurry  up  I  Get  on  there!"  with  the  testi- 
mony of  another  witness  that  it  was  the  conductor  who  spoke,  is  ad- 
missible. 

Same — Same— Same— Same. 

Where  a  passenger,  injured  in  attempting  to  remount  the  car  steps, 

♦See  Pence  v.  Wabash  R.  Co  (Iowa),  3  R.  R.  R.  77,  26  Am.  A  Eng.  R. 
Gas.,  N.  S.,  77;  Young  v,  Chicago,  M.  &  St.  P.  R.  Co.  (Iowa),  6  Am.  & 
Eng.  R.  Cas.,  N.  S.,  231. 
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alleges  that  he  proceeded  with  ordinary  care,  evidence  that  he  acted  at 
the  direction  of  the  conductor  is  relevant  to  show  such  care. 

Same — Same — Same — Special  I  nterrogatory . 

In  a  passenger's  action  for  injuries,  the  defendant  company  cannot 
complain  that  its  special  interrogatory,  whether  the  passenger's 
attempt  to  board  the  moving  train  was  the  cause  of  injury,  was  modi- 
fied by  inserting  the  word  **proximate"  before  "cause,*'  as  in  either 
form  the  interrogatory  did  not  call  for  a  finding  of  an  ultimate  fact, 
or  for  a  probative  fact  from  which  an  ultimate  fact  resulted,  and  so  was 
improper. 

Arguments  of  Counsel. 

Starr  &  C.  Ann.  St.  c.  110,  par.  102,  requires  that  special  interrogato- 
ries shall  be  stated  in  writing,  and  submitted  to  the  adverse  party 
before  argument :  heid^  that  it  is  proper  for  counsel  for  the  adverse 
party,  in  his  argument,  to  read  the  interrogatories  to  the  jury,  and 
discuss  the  evidence  in  connection  therewith,  to  convince  the  jury  that 
certain  answers  should  be  returned. 

Instructions. 

An  instruction,  in  a  passenger's  personal  injury  action,  that,  if  the 
jury  believed  from  the  evidence  that  plaintiff,  while  using  reasonable 
care,  was  injured  **by  the  negligence  of  the  defendant  or  its  agents." 
plaintiff  should  recover,  is  not  objectionable  as  assuming  defendant's 
negligence. 

Appeal  from  Appellate  Court,  Third  District. 

Action  by  Truman  K.  Gore  against  the  Chicago  &  Alton 
Railroad  Company.  From  a  judgment  of  the  Appellate 
Court  affirming  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Patton  &  Patton  (William  Brown,  of  counsel),  for  appellant. 
Bell  &  Burton,  for  appellee. 

BOGGS,  J.  The  Appellate  Court  for  the  Third  District 
affirmed  the  judgment  in  favor  of  the  appellee,  entered  in  the 
Macoupin  circuit  court,  in  the  sum  of  $5,304,  in  an  action  on 
the  case  against  the  appellant  company  to  recover  for  per- 
sonal injuries  inflicted,  as  the  declaration  alleged,  through  the 
negligence  of  the  servants  of  the  company.  This  is  an  appeal 
to  reverse  the  judgment  of  affirmance. 

In  September,  1899,  the  appellee  desired  to  go  from 
Chicago  to  Carlinville  on  the  appellant's  railroad.  The 
State  Fair  was  then  in  progress  in  Springfield,  and  the  appel- 
lant company  was  selling  tickets  at  reduced  rates  to  that  city. 
Appellee  purchased  a  ticket  from  Chicago  to  Springfield,  and 
had  his  baggage  checked  to  the  latter  point.  When  on  the 
train  he  surrendered  his  ticket  to  the  conductor,  and  paid  that 
official  the  fare  charged  by  the  company  for  passage  from 
Springfield  to  Carlinville.  He  desired  to  have  his  baggage 
rechecked,  so  that  it  would  also  be  transported  to  Carlinville. 
He  requested  the  conductor  to  make  this  change  in  the  desti- 
nation of  his  baggage,  and  was  told  by  the  conductor  to  attend 
to  it  himself.  He  asked  the  conductor  where  he  could  attend 
to  the  matter,  and  was  told  that  he  could  do  so  when  the  train 
stopped  at  Joliet,  and,  in  reply  to  a  question  asked  by  the 
appellee,  the  conductor  said  there   would  be   time  for  him  to 
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have  his  baggage  rechecked  at  Joliet.  When  the  train  arrived 
at  Joliet  the  appellee  went  upon  the  platform  and  forward  to 
the  baggage  car,  and,  after  some  delay,  succeeded  in  getting 
his  baggage  rechecked  from  Springfield  to  Carlinville.  The 
evidence  tended  to  show  that  he  proceeded  with  no  unnec- 
essary delay  in  the  matter  of  getting  his  baggage  rechecked  and 
in  seeking  to  re-enter  the  car,  but  that,  through  the  negli- 
gence of  the  conductor,  the  train  was  put  in  motion,  and  was 
moving,  when  he  attempted  to  mount  the  steps  of  the  car. 
The  evidence  also  tended  to  show  that  the  conductor,  who 
was  still  upon  the  platform,  encouraged  and  advised  appellee 
to  attempt  to  board  the  train ;  that  he  supposed  he  might  do 
so  with  safety,  and  attempted  to  reach  the  steps,  and  in  doing 
so  fell,  or  was  thrown  or  drawn,  under  the  wheels  of  the  car, 
and  his  right  foot  so  mangled  and  crushed  that  it  had  to  be 
amputated. 

It  is  so  far  within  the  scope  of  the  authority  of  a  conductor 
of  a  railway  train  to  advise  and  direct  passengers,  in  the 
matter  of  boarding  the  train,  that  an  attempt  to  step  on  a 
moving  train  in  compliance  with  such  advice  or  direction  can- 
not be  declared,  as  matter  of  law,  to  be  negligence  that  will 
bar  recovery,  unless  the  danger  is  so  open  and  obvious  that 
•only  a  reckless  man  would  encounter  it.  5  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  653;  2  Rapalje&  Mack's  Digest  of  Railway 
Law,  par.  370.  In  Chicago  and  Alton  Railroad  Co.  v. 
Winters,  175  111.  293,  51  N.  E.  901,  we  said  (page 302,  174  111., 
and  page  904,  51  N.  E.):  *'The  direction,  invitation,  or 
assurance  of  safety  given  by  a  servant  of  the  company  may  so 
•qualify  a  plaintiff's  acts  as  to  relieve  it  of  the  quality  of  negli- 
gence which  it  would  otherwise  have."  The  law  has  no  rule 
declaring  every  attempt  to  board  a  moving  train  to  be,  per 
se.  negligence.  Whether  or  not  the  appellee,  in  attempting 
to  get  upon  the  car  while  the  same  was  in  motion,  on  the 
occasion  in  question,  was  guilty  of  such  contributory  negli- 
gence as  would  bar  a  recovery,  was  a  question  of  fact  to  be 
determined  by  the  jury  in  view  of  all  the  attendant  and  sur- 
rounding circumstances.  Chicago  and  Alton  Railroad  Co.  v. 
Byrum,  153  111.  131,  38  N.  E.  578;  Chicago  and  Eastern 
Illinois  Railroad  Co.  v.  Storment,  190  111.  42,  60  N.  E.  104; 
S  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  653,  6t;6,  657;  3  Thomp- 
son on  Negligence,  §§  2995,  2996. 

The  trial  court  did  not  err  in  permitting  the  appellee  to 
•detail  the  conversation  which  occurred  between  himself  and 
the  conductor,  while  on  board  the  train,  with  reference  to  the 
course  to  be  pursued  by  the  appellee,  when  the  train  should 
arrive  at  Joliet,  in  the  matter  of  procuring  his  baggage  to  be 
rechecked  from  Springfield  to  Carlinville.  It  was  within  the 
scope  of  the  duty  of  the  conductor  to  make  such  suggestions 
and  give  advice  to  passengers,  and  the  conversation  referred 
to  explained  why  the  appellee  left  the  car  and  came  upon 
the  platform  at  Joliet,  and  tended  to  relieve   him  from  any 
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charge  of  apparent  negligence  in   leaving  the  car,   and   to- 
justify  him  in  so  doing. 

We  have  examined  the  complaint  that  the  appellee  was 
allowed  to  testify  that,  just  as  or  immediately  before  he 
attempted  to  remount  the  step  of  the  car,  he  heard  the  words^ 
** Hurry  up!  Get  on  there!**  without  being  able  to  testify 
that  such  words  were  spoken  by  the  conductor.  The  appel- 
lee testified  he  did  not  see  the  person  who  so  cried  out,  but 
that  he  had  only  a  moment  before  left  the  conductor  at  the 
place  from  which  the  voice  came,  and  that  no  one  else  was 
there  with  the  conductor.  This  evidence  tended  to  the 
identification  of  the  conductor  as  the  person  who  so  called 
out,  and  that  the  conductor  was  such  person  was  removed 
from  question  by  the  testimony  of  the  witne^  Cowing.  The 
declaration  alleged  that  the  appellee  proceeded  with  reason- 
able and  ordinary  care  in  attempting  to  board  the  train,  and 
that  he  acted  upon  the  suggestion,  advice,  or  direction  of  the 
conductor  was  competent  to  be  proven  as  a  circumstance 
tending  to  show  the  appellee  has  exercised  ordinary  care. 

The  appellant  company  asked  the  court  to  submit  the  fol- 
lowing special  interrogatory  (except  the  word  ** proximate,*' 
inclosed  in  brackets)  to  the  jury:  **Did  the  plaintiff  attempt 
to  board  the  train  of  the  defendant  after  it  was  in  motion, 
and,  if  so,  was  such  attempt  the  [proximate]  cause  of  the 
injury  to  the  plaintiff?'*  The  court  modified  the  interroga- 
tory by  inserting  the  word  ** proximate,*' and  this  action  of 
the  court  is  assigned  as  for  error.  This  interrogatory  was 
framed  by  counsel  for  the  appellant  company  upon  the  theory 
that  the  law  pronounced  an  attempt  to  board  a  train  while  in 
motion  as,  per  se,  contributory  negligence.  If  that  view  of 
the  law  had  been  correct,  then  an  affirmative  answer  to  the 
interrogatory  would  have  been  inconsistent  with  a  general 
verdict  for  the  plaintiff;  but,  as  we  have  seen,  it  was  not  a 
question  of  law,  but  of  fact,  whether  the  act  of  the  appellee 
in  attempting  to  get  upon  the  train  while  the  same  was  in 
motion  was,  under  the  circumstances,  negligence.  Whether 
negligent  or  not  was  to  be  determined  upon  consideration  of 
all  the  attending  facts  and  circumstances.  Hence  an  affirma- 
tive answer  to  the  interrogatory,  as  framed  by  counsel  for  the 
appellant  and  as  modified  by  the  court,  would  not  have  estab- 
lished an  ultimate  fact  decisive,  in  any  manner,  of  the  issues 
in  the  case.  That  the  train  was  in  motion  when  the  appel- 
lee attempted  to  enter  the  car  is  not  at  all  inconsistent  with 
the  general  verdict  returned  by  the  jury  for  the  appellee. 
Special  interrogatories  should  call  for  a  finding  as  to  ultimate 
controlling  facts,  or  as  to  probative  facts  from  which  the 
ultimate  controlling  facts  necessarily  result.  Chicago  and 
Northwestern  Railway  Co.  v.  Dunleavy,  129  111.  132,  22  N.  E. 
15.  The  special  interrogatory  as  asked  or  as  modified  did 
not  call  for  the  finding  of  an  ultimate  fact,  or  for  a  probative 
fact  from  which  an  ultimate  fact   resulted,  and  consequently 


Vol  6  R  R  R— Vol  29  Am  &  Eng  R  Cas.  N  S         955 

Chicag^o  &  A.  R.  Co.  v,  Grore 

should  have  been  refused.     The  appellant,   therefore,  has  no 
ground  to  complain  that  it  was  modified. 

We  do  not  conceive  that  it  was  improper  practice'  to  per- 
mit counsel  for  appellee  to  read  the  special  interrogatories  to 
the  jury,  and  in  connection  therewith  discuss  the  evidence, 
for  the  purpose  of  convincing  the  jury  that  under  the  evidence 
the  interrogatories  should  be  answered  in  the  affirmative  or 
in  the  negative,  as  the  case  might  be.  The  objection  is  not 
that  the  argument  of  counsel  appealed  to  the  prejudice  of  the 
jurors  or  to  their  sympathies,  or  that  it  transcended  legiti- 
mate grounds  of  debate,  but  simply  that  it  was  error  to  allow 
counsel  to  read  the  interrogatories  to  the  jury  and  discuss  the 
evidence  which  bore  upon  the  answers  which  counsel  con- 
ceived should  be  made  by  the  jury  thereto.  The  statute  which 
authorizes  the  submission  of  special  questions  of  fact  to  be 
answered  by  a  jury  (Starr  &  C.  Ann.  St.  c.  no,  par.  102)  re- 
.quires  that  such  questions  shall  be  stated  to  the  jury  in  writ- 
ing, and  **shall  be  submitted  by  the  party  requesting  the 
same,  to  the  adverse  party  before  the  commencement  of  the 
argument  to  the  jury."  The  end  designed  to  be  attained  by 
the  argument  of  counsel  is  to  lead  the  jury  to  the  proper 
decision  of  or  answer  to  the  issues  made  by  the  pleadings. 
It  was  entirely  legitimate  for  counsel  to  review  the  evidence 
and  suggest  to  the  jury  what,  under  the  proof,  their  general 
verdict  should  be,  and  none  the  less  to  suggest  the  answers 
which,  in  the  view  of  counsel,  the  evidence  demanded  should 
be  returned  to  the  special  interrogatories.  In  Timins  v. 
Chicago,  etc..  Railroad  Co.,  72  Iowa,  94,  33  N.  W.  379,  it  was 
said:  **It  is  competent  for  an  attorney  to  read  special 
interrogatories  to  the  jury,  and  to  discuss  the  evidence  appli- 
cable thereto,  and  to  suggest  the  answers  which  in  his  judg- 
ment ought  to  be  rendered. '  * 

The  objection  to  the  first,  second,  and  third  instructions 
given  in  behalf  of  the  appellee,  that  they  submitted  to  the 
jury,  to  be  decided  as  a  question  of  fact,  whether  the  appellee 
was  guilty  of  contributory  negligence  in  attempting  to  board 
the  train  while  the  same  was  in  motion,  is  based  upon  the 
insistence  of  the  appellant,  already  disposed  of,  that  such  act 
(constituted  negligence  in  point  of   law. 

It  is  further  objected  that  the  second  of  said  instructions 
assumed  that  the  acts  of  the  conductor  at  the  time  in  ques- 
tion were  negligent.  We  do  not  so  read  the  instruction.  The 
only  reference  in  the  instruction  to  the  defendant  or  its  agents 
in  charge  of  the  train  of  cars  is  that,  **if  in  this  case  the  jury 
believe,  from  the  evidence,  that  the  plaintiff,  while  using  such 
reasonable  care  for  his  own  safety,  was  injured  in  the  man- 
ner as  charged  in  the  declaration,  and  that  such  injury  was 
occasioned  by  the  negligence  of  the  defendant  or  of  its  agents 
in  charge  of  the  train  of  cars  mentioned  in  the  evidence,  and 
as  charged  in  the  declaration,  then  the  jury  should  find  the 
defendant  guilty."     Nothing  is  assumed  by  this  instruction, 
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but  the  jury  were  left  entirely  free  to  determine  all   charges 
of  negligence  from  a  consideration  of  the  evidence. 

Instructions  lo,  i8,  and  19,  asked  by  the  appellant  com-, 
pany,  sought  to  have  the  court  direct  the'  jury  that  the  con- 
versation between  the  appellee  and  the  conductor  while  on 
the  train,  before  reaching  Joliet,  with  reference  to  the  oppor- 
tunity which  would  be  presented  to  the  appellee,  while  the 
train  was  at  Joliet,  to  arrange  to  have  his  baggage  rechecked 
so  that  it  would  be  carried  from  Springfield  to  Carlinville, 
was  not  competent  for  consideration.  In  the  view  we  have 
expressed  as  to  this  conversation,  it  follows  these  instructions 
were  properly  refused. 

The  other  refused  instructions  incorporated  the  principle, 
sought  to  be  maintained  by  the  appellant  company,  that  the 
attempt  on  the  part  of  the  appellee  to  enter  the  train  while  it 
was  in  motion  conclusively  established  that  he  was  guilty  of 
negligence,  and  were  for  that  reason  properly  refused. 

The  alleged  error  in  the  denial  of  the  motion  in  arrest  of 
judgment  involved  no  question  not  already  considered. 

The  judgment  of  the  Appellate  Court  must  be,  and  is, 
affirmed.     Judgment  affirmed. 


Baltimore  &  O.  S.  W.  R.  Co.  v.  Harbin. 

{Supreme  Court  of  Indiana,  April  22,  /90J.) 

[67  N.  E.  Rep.  109.] 

Injury  to  Passenger— Jerks  and  Jars* —Complaint — Demurrer. 

A  complaint  against  a  carrier  alleging  that  the  train  was  so  negli- 
K'ently  managed  that  while  running  at  a  speed  of  10  miles  an  hour  it 
was  brouf^ht  to  a  sudden  stop,  and  thereby  with  violence  threw  the 
plaintiff  from  his  seat,  inflicting  injuries,  is  good  as  against  a  demur- 
rer based  on  the  theory  that  no  rate  of  speed,  however  high,  could  be 
said  to  be  negligence  per  se  as  to  passengers  in  the  train. 

Instructions. 

Refusal  to  give  instructions  based  on  facts  found  by  the  jury  not  to 
have  existed  is  not  available  error. 

Appeal  from  Circuit  Court,  Knox  County;  O.  H.  Cobb, 
Judge. 

Action  by  Allen  Harbin  against  the  Baltimore  &  Ohio 
Southwestern  Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appealed.  Transferred  from  the  Appel- 
late Court  under  section  1337U,  Burns'  Rev.  St.  190L 
Affirmed. 

W.  H.  &  E.  H.  De  Wolf,  for  appellant. 
Cullop  &  Shaw,  for  appellee. 

HADLEY,  C.  J.  Suit  by  appellee  to  recover  damages  for 
injuries  received  by  the  alleged  negligent  management  of  the 

*As  to  the  liability  of  a  carrier  for  injuries  to  passeag'ers  from  jerks 
and  jolts  of  trains  or  cars,  see  monograph  appended  to  Freeman  v. 
Metropolitan  St.  Ry.  Co.  (Mo.),  3  R.  R.  R.  584,  26  Am.  &  Eng.  R. 
Cas.,  N.  S.,684. 
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train  upon  which  he  was  a  passenger.  A  demurrer  to  the 
complaint  was  overruled.  Answer  by  general  denial.  Trial 
by  jury.  Verdict  and  judgment  for  appellee  for  $375.  The 
overruling  of  the  demurrer  to  the  complaint  and  of  appellant's 
motion  for  a  new  trial  are  assigned  as  error. 

The  complaint  is  that  the  train  was  so  negligently  managed 
that,  while  running  at  a  speed  of  10  miles  an  hour,  it  was 
brought  to  a  sudden  stop,  and  thereby  with  great  force  and 
violence  threw  the  plaintiff  from  his  seat  against  the  wall  and 
floor  of  the  car,  inflicting  upon  him  serious  and  permanent 
injuries.  Appellant's  objection  to  the  complaint  is  that  it 
charges  no  act  of  negligence,  since  no  rate  of  speed,  however 
high,  can  be  said  to  be  uegligence  per  se  as  to  passenger  in 
the  train.  It  will  be  observed  that  it  is  not  the  speed  of  the 
train,  but  the  sudden  stopping  of  the  train,  that  is  the  act 
complained  of.  We  cannot  say,  as  a  matter  of  law,  that  a 
train  running  at  the  rat^  of  10  miles  an  hour  may  not  be  so. 
abruptly  and  unreasonably  stopped  as  to  constitute  negli-. 
gence,  and  under  a  general  charge  that  such  act  was  negli- 
gence the  complaint,  by  many  decisions  of  this  court,  must  be. 
held  sufficient  on  demurrer. 

It  is  claimed  that  the  court  erred  in  refusing  to  give  to  the 
jury  instructions  requested  by  appellant  numbered  i,  2,  3,  4^ 
5,  and  6,  and  in  the  giving  of  said  Nos.  2, 4,  and  5  as  modified, 
No.  I  was  a  direction  to  the  jury  to  return  a  verdict  for  the 
defendant,  and  was  properly  denied.  Nos.  2,  3,  4,  5,  and  6^ 
as  asked  and  refused,  and  Nos.  2,  4,  and  5,  as  modified  and 
given,  was  each  based  upon  the  assumption  that  the  plaintiff 
had  left  his  seat  in  the  car,  and  at  the  time  of  his  injury  was 
standing  in  the  passageway,  while  the  answers  to  interroga- 
tories returned  with  the  general  verdict  find  as  a  fact  that  im- 
mediately before  his  injury  the  plaintiff  had  not  left  his  seat 
in  the  car,  and  did  not  leave  it  until  thrown  out  of  it  by  the 
sudden  stopping  of  the  car.  We  think  No.  «;,  as  originally 
requested,  contained  a  correct  statement  of  the  law,  and  that 
it  was  rendered  incorrect  by  the  modification;  but  since  these 
instructions,  both  those  given  and  refused,  related  to  a  fact 
which  the  jury  found  did  not  exist  in  the  case,  the  refusal  and 
the  giving  complained  of  were  necessarily  harmless,  and  for 
which  appellant  is  not  entitled  to  a  reversal  of  the  judgment. 
Roush  V.  Roush,  154  Ind.  562,  573,  55  N.  E.  1017;  Dickey 
V.  Shirk,  128  Ind.  278.  27  N.  E.  733. 

We  find  no  error  in  the  record.     Judgment  affirmed. 


McAllister  v.  People's  Ry.  Co. 

(Superior  Court  of  Delaware^  New  Castle  ^  Feb,  27^  ^903*) 

[54  Atl.  Rep.  743.] 

Carriers  of  Passengers — Degree  of  Care — Motive  Power. 

The  degree  of  care  required  of  a  carrier  to  be  exercised  for  the  safety 
of  passengers  is  the  same  whether  the  motive  power  is  steam  or  elec-^ 
tricity. 
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Same — Same*— Cars  and  Appliances. 

A  carrier  is  required  to  use  the  highest  deg-ree  of  care  and  dilig-ence 
reasonably  practicable  in  securing^  their  safety  by  keeping-  its  cars  and 
appliances  in  a  safe  condition  and  at  all  times  under  the  control  and 
manag-ement  of  skilled  and  competent  servants. 

Injury  to  Passenger — Issues. 

Where,  in  an  action  for  injuries  alleged  to  have  resulted  from  a  colli - 
s^iti  on  a  street  railroad,  the  declaration  averred  that  plaintiff  waa 
thrown  from  his  seat  to  the  ground  by  the  force  of.  the  collision,  proof 
that  plaintiff  jumped  from  the  car  on  which  he  was  riding,  and  waa 
injured,  in  his  endeavor  to  escape  the  dang'er  of  the  collision,  would  not 
justify  a  recovery. 

Same — Same. 

In  an  action  for  injuries  by  reason  of  a  street  car  collision,  evidence 
that  the  motorman  lost  control  of  the  colliding*  car  by  reason  of  the  fact 
that  a  snap  switch  on  the  rear  of  the  car  was  closed  when  it  should  have 
been  open,  was  inadmissible  under  the  declaration  charginf^  that  the 
oar  was  improperly  equipped  with  a  defective  air  brake. 

Same— Collision— Negligence. 

Where  a  snap  switch  oa  a  street  car  was  closed  when  it  should  have 
been  open,  and  by  reason  of  its  being  closed,  the  air  brake  thereon 
failed  to  act  effectually,  which  resulted  in  a  collision,  the  failure  of 
defendant's  employees  to  discover  that  the  switch  was  closed,  and  open 
the  same,  constituted  negligence. 

D  images. 

A  passenger  injured  by  a  carrier's  negligence  is  entitled  to  recover 
reasonable  compensation  for  his  injuries  sustained,  including-  pain 
and  suffering,  impaired  capacity  to  labor  since  the  accident,  and  his 
probable  loss  of  time  and  labor  in  the  future,  resulting  from  his  inju- 
ries;  and,  if  the  injuries  are  permanent  in  character,  he  is  also  entitled 
to  recover  for  any  impairment  of  earning  capacity  in  the  future. 

Action  by  John  B.  McAllister  against  the  People's  Railway 
Company.     Judgment  for  plaintiff. 

Argued  before  LORE,  C.  J.,  and  SPRUANCE  and 
BOYCE.  JJ. 

J.  Harvey  Whiteman,  Henry  C.  Conrad,  and  Daniel  O. 
Hastings,  for  plaintiff. 

William  S.  Hilles,  for  defendant. 

BOYCE,  J.  (charging  jury).  This  action  was  brought  by 
the  plaintiff  to  recover  damages  for  personal  injuries  alleged 
to  have  been  sustained  by  him  by  reason  of  the  negligence  of 
the  defendant  company.  It  is  claimed  by  the  plaintiff  that  he 
was,  on  the  30th  day  of  May,  1901,  a  passenger  on  car  No.  12 
of  the  defendant  company,  which  was  then  being  propelled 
by  electricity,  in  a  westerly  direction,  along  the  track  of  the 
defendant,  on  Sixth  street,  in  this  city;  that  at  the  same 
time  cars  Nos.  16  and  5  of  the  defendant  company,  and  in  the 
order  mentioned,  were  running  along  the  same  track,  in  an 
opposite  direction,  towards  car  No.  12;  that  the  defendant 
company  carelessly  and  negligently  used  and  operated  car  No. 
5,  in  that  the  circuit  breaker,  the  air  brake,  and  hand  or 
ratchet  brake  attached  thereto,  were  defective;  that  the   car 

*As  to  the  degree  of  care  required  of  passengers,  see  foot-note 
appended  to  Clerc  v.  Morgan's  L/Ouisiana  &  T.  R.  Co.  (I^a.),  4  R.  R.  R. 
^90,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  690. 
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SO  equipped  was  carelessly  and  negligently  operated  by  an 
unfit,  careless,  and  incompetent  servant  as  motorman;  that 
by  reason  of  the  defective  brakes  and  the  incompetency  of  the 
motorman,  the  latter  lost  control  of  the  car  while  descending 
a  steep  grade  between  Broome  and  Madison  streets  intersect- 
ing Sixth  street;  that  the  car  so  managed  collided  with  car 
No.  i6,  driving  the  latter  car  with  great  force  against  car  No. 
12,  upon  which  the  plaintiff  was  riding,  between  Madison  and 
Monroe  streets;  and  that  the  plaintiff  was  thereby  thrown  out 
of  the  car  upon  the  ground  with  great  force,  whereby  he  sus- 
tained great  and  permanent  bodily  injuries.  The  plaintiff 
further  alleges  that  he  was,  at  the  time  of  the  accident,  in  the 
exercise  of  due  care  and  caution. 

The  defendant  company,  on  the  other  hand,  while  admit- 
ting that  car  No.  5  collided  with  car  No.  16,  which  in  turn 
collided  with  car  No.  12,  denies  having  previous  knowledge 
of  the  alleged  defects  in  car  No.  5,  and  of  the  alleged 
incompetency  of  the  motorman  in  charge  of  the  car;  and 
claims  that  at  the  time .  of  the  accident  the  car  was  nearly 
new,  and  was  equipped  with  the  best  and  safest -appliances, 
and  was  operated  by  skillful  and  competent  servants;  that 
their  servants  exercised  due  care  and  diligence  in  attempting 
to  avoid  the  collision,  and  that  the  accident  was  not  due  to 
any  neglect  or  fault  on  the  part  of  the  defendant  company,  or 
any  of  its  servants;  that  shortly  before  and  after  the  accident 
the  circuit  breaker,  air  brake,  and  hand  or  ratchet  brake  were 
in  good  condition ;  that  the  defendant  was  not  thrown  out  of 
the  car  by  reason  of  the  collision,  but  that  he  jumped  from 
the  car  while  it  wa^  in  motion,  and  before  the  collision ;  and 
that  the  plaintiff  has  not  sustained  any  permanent  injury  by 
reason  of  the  accident  complained  of. 

It  is  admitted  that  the  defendant  company  is  a  common 
carrier,  engaged  in  the  business  of  conveying  passengers  over 
and  along  its  roadway,  and  that  the  plaintiff  was  rightfully  a 
passenger  on  car  No.  12,  immediately  preceding  the  time  of 
the  accident.   • 

The  gist  of  an  action  for  personal  injuiies  is  negligence. 
Negligence  is  never  presumed;  it  must  be  proved.  It  is 
therefore  incumbent  upon  the  plaintiff  in  this  action  to  satisfy 
you  by  a  preponderance  of  the  evidence  that  the  accident 
complained  of  was  the  result  of  the  negligent  conduct  and 
management  on  the  part  of  the  defendant  company;  and, 
if  the  plaintiff  has  failed  to  so  prove  the  negligence  of  the 
company,  he  cannot  recover.  The  law  imposes  upon  common 
carriers  of  passengers  the  duty  of  providing  safe  cars, 
machinery,  and  appliances,  and  of  keeping  them  in  good  re- 
pair and  safe  condition;  and  of  providing  competent  and  care- 
ful motormen  and  servants,  and  to  see  that  they  use  reasonable 
care  in  operating  the  cars  so  as  to  avoid  danger;  and  to  do 
all  and  every  the  things  with  respect  to  these  matters  that 
may  be  reasonably  necessary  to  secure  the  safe  transportation 
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of  its  passengers.     Maxwell  v.  Wil.    City  Ry.  Co.,  i  Marv. 
199  (206),  40  Atl.  945.     In  the  case  of  Flinn  v.  P.,  W.    &  B^ 
R.  R.  Co.,  I  Houst,  469  (499),  this  court  said:  '^Common  car- 
riers of  passengers  are  responsible  for  any  negligence  result- 
ing in  injury  to  them,  and  are  required   in  the   preparation, 
conduct,  and   management  of  their  means  of  conveyance  to- 
exercise   every  degree  of  care,  diligence,  and  skill  which  a. 
reasonable  man  would  use  under  such   circumstances.     This 
obligation  is  imposed  on  them  as  a  public  duty,  and   by  their 
contract  to  carry  safely,  as  far  as  human  care  and  foresight 
will  reasonably  admit.     A  railroad  company,  using  as  it   does 
the  powerful  and  dangerous  agency  of  steam,  is  bound  to  pro- 
vide skillful  and  careful   servants,  competent  in  every  respect 
for  the  posts  they  are  appointed  to  fill  in  their  service;  and  is. 
responsible  not  only   for  their  possession  of  such  care  and 
skill,  but  also  for  the  continued  application  of  these  qualities 
at  all  times.**     The  degree  of  care  required  in  these   matters 
is  the  same  whether  the  motive  power  be  steam  or  electricity. 
A  common  carrier  is  not  an  insurer  of  the  safety  of  its  pas- 
sengers, but  it  is  required  to  exercise  the  highest  degree  of 
care  and  diligence  that  is  reasonably  practicable   in   securing^ 
their  safety  by.  keeping  its  cars  and  appliances  in  a  safe  condi- 
tion, and  at  all  times  under  the  control  and  management  of 
skilled  and  competent  servants.     There  is  at  the  same  time  a 
duty  resting  upon  the  passenger  to  act  with  prudence,  and  to 
use  the  means  provided  for  his  safe  transportation   with  rea- 
sonable circumspection  and  care,  and,  if  his  negligent  act  con- 
tributes to  bring  about  the  injury  of  which  he  complains,  he 
cannot  recover.     Betts  v.  Wil.  City  Ry.  Cp.,  3  Pennewill,  — , 
53   Atl.  358. 

Evidence  that  the  plaintiff,  to  escape  the  danger  of  a 
collision  between  cars  Nos.  16  and  12,  jumped  from  the  car 
upon  which  he  was  riding,  will  not  support  any  count  con- 
tained in  the  plaintiff's  declaration,  it  being  averred  in  some 
of  the  counts  therein  to  the  effect  that  he  was  thrown  from 
his  seat;  in  others,  that  he  was  thrown  out  of  the  car  upon  the 
ground.  Higgins  v.  Mayor  and  Council  of  Wil.,  3  Pennewill, 
— ,  51  Atl.  I.  The  plaintiff  has  failed  to  make  any  allegation 
that  he  received  any  injury  by  jumping  from  the  car,  or  that 
he  did  in  fact  jump  from  the  car,  and  there  is  no  count  in 
the  declaration  which  would  support  the  proof,  if  there  be 
any,  that  the  plaintiff  jumped  from  the  car.  If,  therefore,  you 
find  that  the  plaintiff  received  no  injury  except  by  jumping 
from  the  car,  and  that  whatever  injury  he  did  receive  was 
occasioned  by  jumping  from  the  car,  he  cannot  recover. 

Evidence  to  the  effect  that  the  motorman  lost  control  of 
car  No.  5,  causing  the  collision  between  cars  Nos.  16  and  12, 
because  the  snap  switch  on  the  rear  of  the  car  was  closed, 
when  it  should  have  been  opened,  will  not  support  those 
counts  in  the  declaration  which  aver,  in  effect,  that  the  car 
was  improperly  equipped  with  a  defective  air  brake.     But  if 
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you  find  that  the  switch  was  closed,  without  regard  as  to  how 
or  when  it  was  closed,  if  by  the  exercise  of  due  care  and  cau- 
tion the  servants  of  the  company  might  or  should  have  dis- 
covered that  it  was  closed,  and  that  by  reason  thereof  the  air 
brake  failed  to  act  effectually,  as  it  was  designed  to  act,  and 
that  the  resultant  failure  so  to  act  was  due  to  the  careless- 
ness, incompetency,  or  negligence  of  the  servants  of  the 
defendant  company  in  not  discovering  that  the  switch  was 
closed,  and  that,  as  a  result  of  the  failure  of  the  air  brake  to 
work,  the  motorman  lost  control  of  car  No.  5,  and  by  reason 
thereof  car  No.  16  was  forced  against  car  No.  12,  causing  the 
plaintiff  to  be  thrown  therefrom  and  injured,  then  the  failure 
to  make  the  discovery  and  open  the  switch  would  constitute 
negligence.  If  you  find  that  the  servants  of  the  defendant 
company  negligently  and  carelessly  permitted  car  No.  5  to  be 
overcrowded,  and  that  by  reason  thereof  they  lost  control  of 
the  car;  and  that  the  plaintiff  was  injured  by  being  thrown 
from  car  No.  12  upon  the  ground  because  of  the  failure  of  the 
servants  of  the  company  to  control  car  No.  5  as  a  conse- 
quence of  the  overcrowding  of  the  car,  then  the  defendant 
company  was  negligent.  If  the  injuries  alleged  to  have  been 
sustained  by  the  plaintiff  were  occasioned  by  the  negligence 
of  the  defendant  company,  or  its  motorman,  servants,  or  any 
of  them,  and  without  the  fault  or  negligence  of  the  plaintiff  con- 
tributing thereto,  then  he  would  be  entitled  to  recover.  But, 
if  the  negligence  of  the  plaintiff  contributed  to  and  proxi- 
mately entered  into  the  accident  which  resulted  in  the  injuries 
complained  of,  he  cannot  recover. 

Where  there  is  conflict  in  the  testimony,  you  should  recon- 
cile it  if  you  can.  If  you  cannot,  you  should  give  credit  to 
and  be  governed  by  the  testimony,  which,  in  your  judgment, 
is  most  worthy  of  belief,  taking  into  consideration  the  intelli- 
gence, apparent  truthfulness,  bias,  and  impartiality  of  the 
witness.  The  weight  and  value  of  the  evidence  so  determined 
by  you  is  to  be  your  guide  in  reaching  your  verdict.  And 
governed  by  this  instruction  you  should  decide  this  case  in 
whose  favor  there  is  a  preponderance  of  the  evidence.  If  you 
should  find  for  the  plaintiff,  your  verdict  should  be  for  such  a 
sum  as  will  reasonably  compensate  him  for  the  injuries  which 
he  has  sustained,  including  therein  his  pain  and  suffering,  his 
impaired  power  to  perform  labor  in  the  past,  since  the  acci- 
dent, and  such  as  may  come  to  him  in  the  future,  his  loss  of 
time  and  labor  as  a  result  of  his  injuries;  and  if,  under  the 
evidence,  you  find  that  his  injuries  are  of  a  permanent  char- 
acter, such  as  to  cause  any  impairment  of  ability  to  earn  a 
living  in  the  future,  you  should  consider  that  fact  in  determin- 
ing the  amount  of  damages,  otherwise  you  should  not  award 
damages  for  permanent  disability. 

Verdict  for  plaintiff  for  $1,800. 
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AOOIDBNTS  ON  TRACK. 
See  Crossings, 

ASSAULTS. 

See  Carriers  of  Passengers, 

ASSISTANTS  ENGAQED  B7 
SERVANTS. 

See  Carriers  of  Passengers, 

CARRIERS     OF    PASSEN- 
GERS. 

Duty  to  Protect  Passengers. 

General  rule,  435. 

Knowledge,  or  duty  to  know, 
of  passenger's  peril,  435. 

Limitation  of  carrier's  lia- 
bility, acts  for  which  carrier 
is  liable,  435. 

Limitation  of  carrier's  lia- 
bility, in  general,  435. 

Limitation  of  carrier's  lia- 
bility, performance  of  duty, 
or  inability   to  protect,  435. 

Reason  to  apprehend  passen- 
ger's peril,  disorder  among 
passengers,  435. 

Reason  to  apprehend  passen- 
ger's peril,  general  rule,  435. 

Reason  to  apprehend  passen- 
ger's peril,  mixing  of  white 
and  colored  passengers,  435. 

Reason  to  apprehend  passen- 
ger's peril,  negligence  of 
passengers  in  getting  on 
and  off  vehicles,  435. 

Reason  to  apprehend  passen- 
ger's peril,  presence  of  dan- 
gerous persons  on  board  of 
vessel,  435. 

Reason  to  apprehend  passen- 
ger's peril,  scuffling  of 
hackmen  near  depot,  435. 

Liability  for  Acts  and  Omissions 
of  Servants. 

In  general,  170. 

Negligence  of  servants,  170. 

Scope  of  employment,  acta 
calculated,  or  intended,  to 
alarm  passengers,  170. 

Scope  of  employment,  assaults 
upon  passengers,  170. 

Scope  of  employment,  assist- 
ing passenger  on  or  off  train 
or  car,  170. 

Scope  of  employment,  direct- 
ing or  permitting  passenger 


CARRIERS  OF  PASSENGERS 
— Continued, 

to  alight  from  moving  train, 
170. 

Scope  of  employment,  direct- 
ing passenger  to  render  as- 
sistance, 170. 

Scope  of  employment,  falling 
against,  or  jostling,  passen- 
gers, 170. 

Scope  of  employment,  false 
imprisonment  of  passen- 
gers, 170. 

Scope  of  employment,  giving 
information  to,  or  instruct- 
ing passengers,  170. 

Scope  of  employment,  in  gen- 
eral, 170. 

Scope  of  employment,  invit- 
ing or  directing  passenger 
to  alight  at  dangerous  place, 
170. 

Scope  of  employment,  making 
overcharge  for  ticket,  170. 

Scope  of  employment,  push- 
ing or  pulling  passenger  off 
train  or  car,  170. 

Scope  of  employment,  refus- 
ing passenger  entrance  to 
car,  170. 

Scope  of  employment,  unin* 
tentional  assaults  upon  pas- 
sengers, 170. 

Who  are  servants,  assist- 
ants engaged  by  servants, 
170. 

Who  are  servants,  construc- 
tion companies,  170. 

Who  are  servants,  independ- 
ent contractors,  170. 

Who  are  servants,  in  general. 
170. 

Who  are  servants,  persons  in 
charge  of  sleeping  or  palace 
cars,  170. 

Who  are  servants,  pilots,  170. 

Who  are  servants,  postal 
agents,  170. 

Who  are  servants,  servants 
employed  jointly  by  sev- 
eral masters,  170. 

Who  are  servants,  servants 
invested  with  authority  of 
peace  officers,  170. 

Who  are  servants,  servants  of 
lessors  and  lessees,  170. 

Who  are  servants,  servants  of 
receivers,  170. 
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Who  are  servants,  surgeon 
employed  by  carrier,  170. 

Wilful  icts  of  servants,  as- 
saults upon  passengers,  170. 

Wilful  acts  of  servants,  false 
imprisonment  and  arrest, 
170. 

Wilful  acts  of  servants,  in 
general,  170. 

Wilful  acts  of  servants,  in- 
sults to  passengers,  170. 

Liability  for  False  Imprison- 
ment and  Arrest  of  Passenger 
by  Servants. 

General  rule,  48. 

Unlawful  arrest  without  war- 
rant, 48. 

Unlawful  detention  to  enforce 
payment  of  fare,  48. 

What  constitutes  false  im- 
prisonment, detention  or 
restraint,  48. 

What  constitutes  false  im- 
prisonment, in  general,  48. 

What  constitutes  false  im- 
prisonment, unlawfulness  of 
detention  or  restraint,  48. 

What  constitutes  probable 
cause  for  detention  and 
restraint  of  passengers,  48. 

OHILDBBN. 

See  Crossings, 

OONSTBUOTION  COM- 
PANIBS. 
See  Carriers  of  Passengers. 

OONTBIBUTOBY      N  B  Q  L I- 

GBNOB. 

See  Crossings. 

CBOSSINGS. 
Contributory  Negligence. 

Assumption  of  risk  of  crossing 
over  couplings  of  obstruct- 
ing cars,  325. 

Attempting  to  cross  after  sec- 
tion of  severed  obstructing 
train  has  passed,  325. 

Boy  climbing  between  cars  ob- 
structing street,  325. 

Boy  climbing  over  bumpers  of 
obstructing  cars,  with 
knowledge  that  he  is  seen  by 
engineer,  325. 

Boy  passing  under  moving 
obstructing  car,  325. 

Burden  of  proving  negligence 
and  contributory  negligence 
where  person    was    injured 
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while  passing  through  open- 
ing between  obstructing 
cars,  325. 

Child  passing  through  nine- 
inch  opening  between  ob- 
structing cars,  325. 

Child  passing  under  train 
left  on  crossing  through 
negligence,  325. 

Climbing  over  drawbars  of 
obstructing  cars  with  foot 
on  either  side  of  pinhead, 
325. 

Climbing  over  drawbars  of 
obstructing  cars  with  knowl- 
edge that  they  may  start  at 
any  moment,  325. 

Climbing  over  platform  of  ob- 
structing car,  325. 

Climbing  over  platform  of  ob- 
structing car  without  at- 
tempting to  discover  whether 
engine  is  attached,  325. 

Climbing  up  between  cars  of 
obstructing  train  apparently 
about  to  start,  325. 

Crossing  between  obstructing 
cars  in  sight  of  engineer^ 
325. 

Crossing  between  obstructing 
cars  to  go  to  a  fire,  325. 

Crossing  through  eigh teen- 
inch  space  between  obstruct- 
ing cars  where  implied  invi- 
tation to  cross,  325. 

Driving  around  obstructing 
train  at  dangerous  place,  325. 

Injured  by  train  on  another 
track  after  driving  through 
opening  between  obstruct- 
ing cars,  325. 

Passing  between  obstructing 
cars  with  knowledge  that 
one  of  them  is  being  moved, 
325. 

Passing  through  opening 
some  distance  from  crossing 
where  no  duty  to  signal,  325. 

Passing  through  two-foot 
opening  between  obstruct- 
ing cars  which  were  moved 
without  warning,  325. 

Passing  under  obstructing 
cars  started  without  warn- 
ing, 325. 

Passing  under  obstructing 
train  stopping  for  wood  and 
water,  and  started  without 
warning,  325. 

Passing  under  obstructing 
train,  when  misled  by  fail- 
ure to  signal,  325. 
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Passing  under  or  between 
cars,  subsequent  attempt  to 
pass  through  diminished 
space,  325. 

Passing  under  or  between  ob- 
structing cars  in  compliance 
with  directions  or  invita- 
tions of  railroad  employees, 
325. 

Passing  under  or  between  ob- 
structing cars,  train  started 
without  warning,  325. 

Person  climbing  between  cars 
obstructing  crossing,  in  vio- 
lation of  ordinance,  not  a 
trespasser,  325. 

Question  for  jury  where  boy 
was  injured  while  climbing 
between  obstructing  cars, 
325. 

Question  for  jury  where  child 
was  injured  while  climbing 
between  cars  obstructing 
crossing  an  unreasonable 
time,  3^. 

Recovery  depending  upon 
whether  train  was  station- 
ary or  moving,  where  child 
was  injured  while  passing 
under  coupling  pole  of  ob- 
structing cars,  325. 

Trespasser  passing  through 
opening  in  obstructing  train, 
325. 

Whether  gross  or  willful  neg- 
ligence to  climb  between 
obstructing  cars,  325. 

DEATH       BY      WRONGFUL 
ACT. 
See  Fires. 

DELAY    IN     TRANSPORTA- 
TION. 
See  Carriers  of  Passengers^ 

DISPATCHERS. 

See  Fellow  Servanls. 

EMPLOYEES. 

See  Carriers  of  Passengers. 

EVIDENCE. 

See  Res  Gesiee. 

FALSE  IMPRISONMENT. 
See  Carriers  of  Passengers, 

FELLOTV  SERVANTS. 

Train     Dispatchers    and     Tele- 

fraph     Operators,     Whether 
allow    Servants     of     Other 
Railroad  Employees. 

General  rule,  745. 
Telegraph     operators     fellow 
servants  of  engineers,  745. 


FELLOW  SERVANTS— awf/'rf. 

Telegraph  operators  fellow 
servants  of  firemen,  745. 

Telegraph  operators  fellow 
servants  of  trainmen,  745. 

Telegraph  operators  not  fel- 
low servants  of  brakemen, 
745. 

Telegraph  operators  not  fel- 
low servants  of  conductors, 
745. 

Telegraph  operators  not  fellow 
servants  of  engineers,  745. 

Telegraph  operators  not  fellow 
servants  of  firemen,  745. 

Telegraph  operators  not  fellow 
servants  of  section  hands, 
745. 

Telegraph  operators  not  fellow 
servants  of  trainmen,  745. 

Train  dispatchers  fellow  serv- 
ants of  brakeman,  745. 

Train  dispatchers  fellow  serv- 
ants of  engineers,  745. 

Train  dispatchers  fellbw  serv- 
ants of  firemen,  745. 

Train  dispatchers  not  fellow 
servants  of  engineers,  745. 

Train  dispatchers  not  fellow 
servants  of  firemen,  745. 

Train  dispatchers  not  fellow 
servants  of  other  employees, 
745. 

Train  dispatchers  not  fellow 
servants  of  trackmen,  745. 

Train  dispatchers  not  fellow 
servants  of  track  repairers, 
745. 

FIRES. 

Liability  of  Railroad  Companies 
for  Personal  Injuries  Result- 
ing from  Fires  Set  by  Locomo- 
tives. 

Attempt  to  save  property  of 
another,  219. 

Exposure  to  obvious  risk  to 
save  property,  219. 

Girl  killed  in  attempt  to  ex- 
tinguish fire,  anticipation 
of  result,  219. 

Injuries  sustained  while  tr3'- 
ing  to  save  his  home,  dam- 
ages too  remote,  219. 

Loss  of  life  where  absence  of 
contributory  negligence,  219. 

Sparks  from  locomotive  caus- 
ing destruction  of  powder 
mill,  question  for  jury,  219. 

Suffocation,  cold  and  necessity 
of  sleeping  on  floor,  liable 
for  direct  results,  219. 

Voluntary  act  proximate 
cause,  219. 
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IMPRISONMBNT. 

See  Carriers  of  Passengers, 

INDEPENDENT  OONTRAOT- 
ORS. 

See  Carriers  of  Passengers, 

INSULTS. 

See  Carriers  of  Passengers, 

LEASES       AND       RUNNING 
POWERS. 

See  Carriers  of  Passengers. 

MASTER  AND  SERVANT. 

See  Carriers  of  Passengers, 
Fellow  Servants, 
Res  Gest{g, 

Liability  of  Railroad  Companies 
for  Injuries  to  Employees  from 
Unblocked  Frogs  or  Un- 
guarded   Raits. 

Assumption  of  risk,  general 
ruie,  508. 

Assumption  of  risk,  limita- 
tions of  and  exceptions  to 
general  rule,  508. 

Assumption  of  risk  of  non- 
compliance with  statute, 
contrary  to  public  policy,  508. 

Assumption  of  risk,  statements 
and  illustrations  of  general 
rule,  508. 

Contributory  negligence  and 
failure  of  railroad  to  comply 
with  statute,  508. 

Contributory  negligence,  com- 
mon-law rule,  508. 

Decisions  limiting  or  opposing 
common-law  rule,  evidence 
of  negligence,  508. 

Decisions  limiting  or  oppos- 
ing common-law  rule,  negli- 
gence at  terminal  points  or 
yards,  508. 

Decisions  limiting  or  opposing 
common-law  rule,  negli- 
gence with  respect  to  sta- 
tions, 508. 

In  absence  of  statute,  custom 
and  usage,  508. 

In  absence  of  statute,  during 
construction,  508. 

In  absence  of  statute,  failure 
to  repair,  508. 

In  absence  of  statute,  general 
rule,  508. 

In  absence  of  statute,  injury  to 
arm,  508. 

In  absence  of  statute,  state- 
ments and  illustrations  of 
general  rule.  508. 

Statutory  requirements,  appli- 
cation   of  statute    to    split 
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switches,    508. 

Statutory  requirements,  as- 
sumption of  risk,  508. 

Statutory  requirements,  in 
general,  508. 

Statutory  requirements,  in- 
jury to  employee  of  another 
company,  508. 

Statutory  requirements,  rea- 
sonable time  for  compliance 
with  statute,  508. 

Statutory  requirements,  re- 
ceiverships, 508. 

Statutory  requirements,  who 
are  employees  within  mean- 
ing of  employers'  liability 
act  of  Ohio,  508. 

OBSTRUCTIONS. 
See  Crossings, 

PASSENGERS. 

See  Carriers  of  Passengers, 

PEAOE  OFFICERS. 

See  Carriers  of  Passengers, 

PERSONAL  INJURIES. 
See  Fires, 

PERSONS   IN    CHARGE    OF 
SLEEPING  CARS. 

See  Carriers  of  Passengers, 

PILOTS. 

tiee  Carriers  of  Passengers, 

POSTAL  AGENTS. 

See  Carriers  of  Passengers, 

RECEIVERS. 

See  Carriers  of  Passengers, 

RES  GEST^. 

Declarations  of    Railroad    Em* 
ployees. 

Admissions  by  engineer  made 
after  train  had  stopped  and 
trainmen  were  near  de- 
ceased, 101. 

Admissions  of  conductor  made 
while  carrying  off  slaves,  101. 

Admissions  of  delivery  clerk 
as  to  failure  to  deliver,  made 
after  iinding  goods,  101. 

Admissions  of  employees  made 
long  after  injury  to  passen- 
ger, 101. 

Admissions  of  engineer  as  to 
his  intoxication,  made  sev- 
eral minutes  after  accident, 
101. 
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Admissions  of  eng^ineer  made 
after  leaving'  service,  101. 

Admissions  of  enf^ineer  made 
several  hours  after  accident, 
101. 

Admissions  of  engineer  while 
running  train,  101. 

Admissions  of  negligence  by 
fellow  servants  made  after 
injury  to  employee,  101. 

Admissions  of  ticket  agent 
made  on  day  after  passenger 
was  required  to  pay  extra 
fare,  101. 

Assault  on  passenger  by  brake- 
man,  prior  altercation,  101. 

Book  entries  made  when  goods 
received,  101. 

Brakeman's  admissions  as  to 
negligence  in  starting  train 
made  shortly  after  accident 
to  passenger,  101. 

Brutal  remark  of  brakeman 
made  at  moment  of  accident, 
101. 

Conductor's  admission  made 
immediately  after  passen- 
ger's fall,  101. 

Conductor's  admissions  of  neg- 
ligence made  more  than  ten 
minutes  after  accident  to 
passenger,  101. 

Conductor's  statements  as  to 
bad  condition  of  road  made 
a  moment  before  accident, 
101. 

Conversation  between  plaintiff 
and  brakeman  held  immedi- 
ately after  ejection  of  pas- 
senger, 101. 

Conversation  between  street 
car  drivers  held  a  consider- 
able time  after  collision  with 
wagon,  101. 

Conversation  with  baggage 
agent  held  on  morning  after 
loss  of  baggage  by  fire,  101. 

Conversation  with  conductor 
held  just  prior  to  killing  of 
passenger  by  lunatic,  101. 

Declaration  of  agent  as  to  lia- 
bility of  company,  made  day 
after  burning  of  cotton  at 
depot,  101. 

Declarations  of  agent  procur- 
ing deed  for  company,  101. 

Declarations  of  agent  to  ship- 
per as  to  cause  of  delay,  101. 

Declarations  of  arrested  car 
driver  made  to  officer  on  sub- 
sequent trip,  101. 

Declarations  of  assistant  su- 
pervisor as  to  obligation  of 
company  to  support  injured 
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employee,  made   soon  after 
injury,  101. 

Declarations  of  co-employees 
made  almost  similtaneous 
with  injury,  101. 

Declarations  of  conductor  after 
ejection  of  passenger,  101. 

Declarations  of  conductor  after 
injury  to  prospective  pas- 
senger by  fall  through  un- 
covered bridge,  101. 

Declarations  of  conductor  made 
just    prior  to  collision,  101. 

Declarations  of  employees 
made  while  engaged  in  burn- 
ing off  right  of  way,  101. 

Declarations  of  employee  made 
while  investigating  cause  of 
derailment,  101. 

Declarations  of  engineer  made 
two  minutes  after  collision 
while  standing  near  injured 
brakeman,  101. 

Declarations  of  engineer  made 
while  constructing  defective 
embankment,  101. 

Declarations  of  engineer  show- 
ing malice  made  sometime 
after  frightening  horse,  101. 

Declarations  of  engineer  show- 
ing malice,  made  while  cat- 
tle were  being  loaded,  101. 

Declarations  of  engineer  wan- 
tonly  frightening  child 
made  within  a  minute  after 
blowing  off  steam,  101. 

Dec\arations  of  injured  engi- 
neer made  after  removal  from 
wreck,  in  action  by  another 
injured  employee,  101. 

Declarations  of  injured  engi- 
neer made  several  hours 
after  injury  to  brakeman » 
101. 

Declarations  of  master  me- 
chanic as  to  cause  of  accident 
made  several  days  after  ex- 
plosion of  boiler,  101. 

Declarations  of  motorman  as 
to  his  failure  to  apply  brakes 
after  discovering  plaintiff's 
peril  made  a  few  minutes 
after  accident,  101. 

Declarations  of  motorman 
made  while  car  was  still  on 
body  of  child,  101. 

Declarations  of  jjegligent  en- 
gineer made  five  minutes 
after  accident,  101. 

Declarations  of  negligent 
guard  causing  injury  to  ele- 
vated railway  passenger* 
made  at  time  of  accident* 
101. 
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Declarations  of  section  fore- 
man not  coincident  with  kill- 
ing of  stock,  101. 

Declarations  of  station  agent 
made  while  signing*  contract, 
101. 

Declarations  of  ticket  agent 
made  after  sale  of  ticket,  101. 

Declarations  of  ticket  agent 
made  some  days  after  sale 
of  tickets,  101. 

Declarations  of  trainmen  made 
fifteen  minutes  after  horse 
stepped  into  hole  in  bridge, 
101. 

Declarations  of  trainmen  made 
while  returning  to  town  with 
dead  body,  101. 

Declarations  of  trainmen  made 
while  running  train  carrying 
delayed  cattle,  101. 

Description  of  plaintiff's  inju- 
ries made  to  conductor, 
elapse  of  time  uncertain,  101. 

Engineer's  question  as  to 
cause  of  failure  to  respond  to 
bell-call,  made  a  few  minutes 
after  accident,  101. 

Engineer's  report  made  after 
injured  person  had  been  car- 
ried three  miles  to  a  station, 
101. 

Engineer's  statement  made 
a  few  days  after  accident, 
101. 

Engineer's  statement  that  he 
had  not  seen  horse,  made 
immediately  after  blowing 
whistle,  101. 

Exclamation  of  road  master 
who  had  stationed  employee 
at  post  of  danger,  made  im- 
mediately after  accident,  101. 

Freight  agent's  answers  to 
inquiries  about  lost  baggage, 
101. 

Made  after  injured  person's 
return  up  stairs,  101. 

Made  day  after  accident,  101. 

Made  from  several  hours  to 
five  months  prior  to  acci- 
dent, as  to  defective  condi- 
tion of  engine,  101. 

Remark  by  conductor  made 
eight  minutes  after  ejection 
of  passenger,  101. 

Remarks  of  brakeman  made 
while  assisting  passenger  to 
alight,  101. 

Remarks  of    brakeman   while 

ejecting  trespasser,  101. 
Remarks  of  conductor  made  at 
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next  station  after  accident 
to  brakeman,  101. 

Remarks  of  guard  made  im- 
mediately after  passenger's 
fall,  101. 

Remarks  of  trainman  made 
immediately  after  killing  of 
trespasser,  101. 

Reports  made  under  rules  or 
orders  several  days  after  ac- 
cident, 101. 

Report  of  engineer  made  half 
an  hour  after  accident,  101. 

Report  of  section  boss  as  to 
condition  of  trestle  made 
prior  to  accident,  101. 

Representations    of    carrier's 
agent  to  owner  receiving  in- 
jured live  stock,  101. 

Scope  of  note,  101. 

Statements  as  to  circumstances 
under  which  watch  was 
taken  as  security  for  fare, 
made  by  a  conductor  next 
morning,  101. 

Statements  by  driver  made 
while  plaintiff  was  under 
car,  101. 

Statements  of  agent  made  after 
freight  had  been  delayed, 
101. 

Statements  of  agent  while  de- 
livering delayed  telegram, 
101. 

Statements  of  another  brake- 
man  made  when  train  had 
passed  a  mile  and  a  half  be- 
yond bridge  causing  injury 
to  brakeman,  101. 

Statements  of  another  em- 
ployee as  to  incompetency  of 
employee  causing  accident 
made  next  morning,  in  ac- 
tion for  injury  to  employee, 
101. 

Statements  of  brakeman  made 
two  minutes  after  injury  to 
boy  passing  through  ob- 
structing train  by  Lis  in- 
vitation, 101. 

Statements  of  company's 
agents  as  to  cause  of  derail- 
ment, made  some  time  prior 
and  some  time  after  ac- 
cident, 101. 

Statements  of  conductor  as  to 
cause  of  delay  in  transport- 

'  ing  freight  made  while  en- 
gaged in  carrying  out 
contract,  101. 

Statements  of  conductor  as  to 
its  cause  made  soon  after 
wreck,  101. 
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Statements  of  conductor  made 
a  few  days  after  accident, 
101. 

Statements  of  depot  agent  to 
owner  in  regard  to  destruc- 
tion of  goods  by  fire,  101. 

Statement  of  employee  not  di- 
rectly connected  with  occur- 
rence made  from  two  to  five 
minutes  after  accident,  as  to 
negligence  of  conductor,  101. 

Statements  of  engineer  as  to 
cause  of  crossing  accident, 
made  a  few  minutes  after, 
101. 

Statements  of  engineer  as  to 
condition  of  boiler  made  a 
few  minutes  after  its  explo- 
sion, 101. 

Statements  of  engineer  made 
an  hour  after  killing  of  cat- 
tle, 101. 

Statements  of  engineer  made 
immediately  after  train  had 
backed  to  and  stopped  at 
place  of  accident,  101. 

Statements  of  engineer  tend- 
ing to  show  lack  of  care  for 
safety  of  persons  seen  on 
track  made  immediately 
after  stopping  train,  101. 

Statements    of    engineer     to 

«         switchman      made     shortly 

after  accident  on  track,  101. 

Statements  of  fellow  servant 
as  to  knowledge  of  servant's 
incompetency  made  several 
days  after  in  jury  to  employee, 
101. 

Statements  of  general  mana- 
ger made  while  investigat- 
ing cause  of  accident,  101. 

Statements  of  injured  brake- 
man  as  to  cause  of  accident 
made  two  minutes  after,  101. 

Statements  of  motorman  made 
after  he  had  alighted  to  help 
extricate  deceased's  body, 
101. 

Statements  of  night  inspector 
as  to  cause  of  delay  in  car- 
riage of  live  stock,  101. 

Statements  of  plaintiif' s  driver 
made  at  time  of  accident, 
101. 

Statements  of  president  as  to 
injured  person's  right  to 
compensation,  101. 

Statements  of  section  fore- 
man as  to  dangerous  condi- 


RBS  QtEBUM— Continued. 

tion  of  track  where  engineer 
was  injured,  made  at  another 
time,  101. 

Statements  of  street  car  driver 
as  to  condition  of  brake 
made  immediately  after 
accident,  101. 

Statements  of  superior  em- 
ployee made  after  accident 
to  servant,  101. 

Statements  of  switchman  to 
plaintiff  made  immediately 
after  collision  with  wagon, 
101. 

Statements  of  workman  caus- 
ing injury  to  property  by 
removing  cap  from  water 
pipe  made  just  before,  at 
time  of,  and  subsequent  to 
accident,  101. 

Subsequent  declarations,  101. 

Telegraphic  correspondence 
between  engineer  and  train 
dispatcher  held  just  prior  to 
collision,  101. 

Two  and  a  half  days  after 
accident,  101. 

Written  statement  by  con- 
ductor made  immediately 
after  accident,  101. 

SOOPB  OF  BMPL07MBNT. 
See  Carriers  of  Passengers, 

SBRVANTS. 

See  Carriers  of  Passengers, 

SBRVANTS  BMPIiOYBD 
JOINTLY   BY    SBVBRAL 
MASTBRS. 
See  Carriers  of  Passengers, 

SURGBONS. 

See  Carriers  of  Passengers. 

TBLBGRAPH     OPBRATORS. 
See  Fellow  Servants, 

TIOKBTS  AND  FARES. 
See  Carriers  of  Passengers. 

TRAIN  DISPATCHERS. 
See  Fellow  Servants. 

TRESPASSERS. 
See  Crossings. 

WHO  ARE  SERVANTS. 
See  Carriers  of  Passengers. 
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ABANDONMENT. 
See  Right  of  Way, 

ABUTTBRS. 

See  Eminent  Domain. 

AOOIDBNTS  ON  TRACK. 

See  Crossings. 
Licensees. 
Street  jR  ail  ways. 

Bridge  habitually  used  by  pub- 
lic for  twenty  years  not  a 
"traveled  place,"  within  mean- 
ing of  statute  providing  that 
failure  to  give  signals  at  a 
traveled  place  is  negligence 
per  se. 

RingstaiF  v.  l/ancaster  &  C. 
Ry.  Co.  (S.  Car.),  652. 

Contributory  Negligence. 

Contributory  negligence  and 
negligence  after  discovery 
of  peril, 

Barry  v.   Burlington  Ry.  & 
Light  Co.  (Iowa),  675. 
Person    standing   within    space 

between   tracks  was  on  track 

within  meaning  of  allegation 

of  declaration. 

Potter  V.  Leviton  (111.),  625. 

ACTIONS. 

See  Death  by  Wrongful  Act. 

ADDITIONAL  BURDEN. 
See  Electric  Railways. 

ADMINISTRATORS. 

See  Death  by  Wrongful  Act, 

AGBNCT. 

See  Officers. 

ANNOYANCE. 

See  Damages. 

APPEAL. 

See  Damages. 

Review. 

Amount  of  damages. 
Chicago  &  E.  I.  R.  Co.  v. 
Beaver  (111.),  641. 
Overcoming  presumption  of 
negligence  arising  from 
mere  proof  of  injury  to  stock 
on  track. 

Southern    Ry.  -Co.    v.    Hill 
(Ga.),568. 


APPEAL— 0?«/«ii«^</. 

Transmission  of  coin  tendered 
as  fare  to  appellate  court. 
Mobile  St.  Ry.  Co.   v.  Wat- 
ters  (Ala.),  184. 

APPLIANCES. 

See  Master  and  Servant. 

ARREST. 

See  Carriers  of  Passengers, 
Malicious  Prosecution. 

ASSAULTS. 

See  Carriers  of  Passengers, 

ASSUMPTION  OP  RISK. 

"  See  Crossings. 

Af aster  and  Servant. 

ATTACHMENT. 

Cars  employed  in  interstate 
commerce. 

Wall  V.  Norfolk  &  W.  R.  Co. 
(W.  Va.),  580. 
Cars  in  possession    of    another 
company  under  contract. 
Wall  V,  Norfolk  &   W.  R.    Co. 
(W.  Va.),  580. 
.Railroad  property. 

Wall  V,  Norfolk  &  W.   R.  Co. 
(W.  Va.),  580. 

AUTOMATIC  COUPLERS. 
See  Employers^  Liability  Acts. 

AWARDS. 

See  Eminent  Domain. 

BAGGAOE. 

See  Carriers  of  Passengers. 

Paying  overweight  charges  on 
baggage  not  of  itself  notice  to 
company  that  trunk  contained 
merchandise. 

Illinois  Cent.   R.   Co.  v.   Mat- 
thews (Ky.),  769. 

Presumption  of  negligence  aris- 
ing from  injury  to  passenger's 
l>aggage. 

Thomas  v.  Southern  Ry.  Co. 
(N.  Car.),  860. 

Traveler  not  owner  of  goods, 
but  liable  for  them,  may  be 
treated  as  owner  for  purpose 
of  bringing  action  against  car- 
rier for  damages. 
Illinois  Cent.  R.  Co.  v.  Mat- 
thews (Ky.),  769. 
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What  constitutes. 
Illinois  Cent.    R.  Co.   v.  Mat- 
thews (Ky.),769. 

BILLS  OF  LADING. 

See  Carriers  of  Goods. 
Carriers  of  Live  Stock. 

BONDS. 

See  Officers. 

BRAKEMEN. 

See  Master  and  Servant, 

BURDEN  OP  PROOF. 

See  Carriers  of  Passengers. 
Death  by  Wrongful  Act. 
Negligence. 

CAPITAL  STOCK. 
See  Taxation. 

CARRIERS. 

See  Carriers  of  Live  Stock, 
Carriers  of  Passengers. 
Street  Railways. 

CARRIERS  OF  FREIGHT. 
See  Carriers  of  Goods, 

CARRIERS  OF  GOODS. 
See  Carriers  of  Mail, 

Constitutionality  of  statute  of 
Alabama,  authorizing  assif2rn~ 
ments  of  claims  against  car- 
riers for  injuries  to  property. 
Louisville  &  N.  R.  Co.  v* 
Landers  (Ala.),  96. 

Defective  indictment,  in  prose- 
cution for  running  trains  on 
Sunday. 
Vaughan  v.  State  (Ga.),  25. 

Limiting  Liability. 

Provision  in  bill  of  lading 
limiting  carriers*  liability  to 
the  damages  resulting  only 
from  negligence  of  itself  or 
agents,  reasonable  and  bind- 
ing. 

Louisville  &    N.  R.  Co.   v» 
Landers  (Ala.),  96. 

Where,  in  an  action  against  a 
railroad  company  on  a  bill 
of  lading,  the  declaration  is 
in  form  prescribed  by  Ala- 
bama Code,  that  the  bill 
introduced  in  evidence  con- 
tains special  limitations  on 
the  common -law  liability 
constitutes  no  variance. 
Louisville  &  N.  R.  Co.  v. 
Landers  (Ala.),  96. ' 


CARRIERS  OF  GOODS— O^ii- 

tinued. 

Only  superintendent  of  trans- 
portation indictable  under 
statute  of  Georgia,  prohibit- 
ing certain  trains  from  run- 
ning on  Sunday. 
Vaughan  v.  State  (Ga.),  25. 

Party  in  whose  name  action 
should  be  brought,  under  stat- 
ute of  Georgia,  requiring  any 
connecting  carrier  to  give  in- 
formation where  freight  has 
been  lost. 

Central  of  Georgia  Ry.  Co.  v. 
Murphey  (Ga.),  28. 

Under  Const,  of  Ky.,  §  215,  pro- 
hibiting carriers  from  discrim- 
inating in  rates,  a  company 
may  charge  more  for  shipping 
high  grade  coal  used  for  do- 
mestic purposes  than  for  ship- 
ping low  grade  coal. 
Commonwealth  v.  Louisville 
&  N.  R.  Co.  (Ky.),  13. 

Verdict  properly  directed  for  de- 
fendant in  action  for  damages 
to  perishable  fruit  from  delay. 
Burnham   v.    Alabama    &,   V. 
Ry.  Co.  (Miss.),  17. 

CARRIERS  OF  LIVE  STOCK. 

Additional  notice  of  other  inju- 
ries within  reasonable  time 
after  their  discovery,  where 
cattle  had  been  removed. 
Louisville  &  N.  R.  Co.  v. 
Landers  (Ala.),  96. 

Evidence. 

Conversations  between  plain- 
tiff and  defendant's  agents 
relative  to  the  transportation 
of  the  cattle,  in  the  course 
of  such  transportation  as 
res  gestae. 

Louisville  Sl  N.   R.   Co.    v. 
Landers  (Ala.),  96. 
Krror  in  excluding  testimony 
of  turfmen   as  to  value  of 
horses. 

Louisville  &   N.   R.    Co.  v. 
Frazee  (Ky.),  22. 
,     Expert  testimony  as  to   value 
of  cattle. 

Louisville  &   N.  R.   Co.   v. 
Landers  (Ala.),  %. 
Pedigree  of  horses. 
Louisville  &  N.    R.   Co.   v, 
Frazee(Ky.),  22. 
Insufficiency  of   evidence  as  to 
cause  of  injuries  to  live  stock 
in  transit. 

Western  Maryland  R.  Co.  v. 
Landis  (Md.),  20. 


GENERAL  INDEX 


973 


CARRIERS  OF  LIVB  STOCK 
— Continued, 

Limiting  Liability. 

Shipper  aot  bound  by  clause 
of    accepted  bill    of  lading^ 
fixing  value  of  horses. 
Louisville   &   N.   R.   Co.   v, 
Frazee  (Ky.),  22. 
Notice  of    claim    given   within 
reasonable  time  after  discov- 
ery   of    injury,    where    cattle 
had  been  removed. 
Louisville    &.    N.     R.    Co.    v. 
Landers  (Ala.),  %. 
Where,    under  a   bill   of  lading- 
requiring  notice  of  injury  be- 
fore removal,  the  only  notice 
given  to  carrier  as  to  death  of 
the  cattle  was  for  certain  cat- 
tle   that  had  died   before  re- 
moval, recovery  could   not  be 
had   for  cattle  that  died  after 
removal. 

Louisville    &    N.    R.    Co.    v. 
Landers  (Ala. ) ,  96. 

CARRIERS  OF  MAIL. 

A  carrier  of  mail  liable  for  its 
own  negligence,  but  not  for 
Q^SrliRence  or  tortious  acts  of 
subordinates,  in  the  selection 
of  whom  it  has  exercised  ordi- 
nary care. 
Bankers'  Mutual  Casualty  Co. 

V.  Minneapolis,  St.   P.   &  S. 

S.  M.  Ry.  Co.   (C.  C  A.),  16. 
Insufficiency  of  complaint  in  ac- 
tion ^r  loss  of  mail. 
Bankers*  Mutual  Casualty  Co. 

V,  Minneapolis,  St.  P.   &  S. 

S.  M.  Ry.  Co.  (C.  C.  A.),  16. 

Liability  of  carriers  of  mail  as 

public  agents  of  the   United 

States. 

Bankers'  Mutual  Casualty  Co. 

V.  Minneapolis,  St.   P.  &  S. 

S.  M.  Ry.  Co.   (C.  C.  A.),  16. 

CARRIERS       OF      PASSEN- 
GERS. 

See  Baggage. 
Damages, 

Death  by  Wrongful  Act. 
Personal  Injuries. 
Street  /Railways. 
Tickets  and  Fares. 

Burden  of  proof  on  plaintiff  to 
show  defendant's  negligence. 
Oliver  v.  Columbia,  N.  &  L.  R. 
Co.  (S.  Car.),  708. 
Burden  of  proving  defendant's 
negligence  on  plaintiff. 
Oliver  v.   Columbia,  N.  &  L. 
R.  Co.  (S.  Car.),  708. 


CARRIERS  OF  PASSENGERS 
— Continued. 

Care  due  drover  on  freight  train . 
Western  Maryland   R.   Co.   v. 
State,  to  Use  of  Shirk  (Md.), 
904. 

Care  required  of  street  car  com- 
pany when  passengers  are 
alighting. 

Atlanta    Ry.    Co.   v.   Randall 
(Ga.),698. 

Care  required  of  street  railway 
company  as  a  carrier  of  pas- 
sengers. 

Atlanta    Ry.    Co.    v.    Randall 
(Ga.),  698. 

Carrier  l)ound  to  exercise  extra- 
ordinary diligence  for  protec- 
tion of  passenger  while 
alighting. 

Southern  Ry.    Co.   v.   Reeves 
(Ga.),870. 

Carrier  l>ottnd  to  use  extraordi- 
nary diligence  to  proti^ct  pas- 
senger while  in  transit  from 
violence  or  injury  by  third 
person. 

Brunswick    &   W.   R.   Co.    v. 
Ponder  (Ga.),  45. 

Carrier  liable  for  injury  to  pas- 
senger in  the  absence  of  crim- 
inal negligence  of  passenger, 
or  unless  the  injury  was  the 
result  of  the  violation  of  some 
express  rule  or  regulation  of 
carrier,  actually  brought  to 
the  attention  of  the  party  in- 
jured. 

Chicago,   etc.,  R.  Co.  v.  Win- 
frey (Neb  ),  689. 

Carrier  of  passengers  not  re- 
quired to  exercise  extraordi- 
nary diligence  in  maintaining 
depot. 

Southern   Ry.   Co.   v.    Reeves 
(Ga.),  870. 

Carrier  under  no  obligation  to 
inquire  into  legality  of  arrest 
of  passenger  by  officer. 
Brunswick   &   W.    R,    Co.    ». 
Ponder  (Ga.),  45. 

Complaint  did  not  state  cause  of 
action  for  false  arrest  and  im- 
prisonment of  passenger. 
Dierig   v.   South  Covington  & 
C.  St.  Ry.  Co.  (Ky.),  42. 

Contributory   Negligence. 

Alighting  from  moving  train 
at  destination  where  lack  of 
time  for  reflection. 
Chicago,  etc.,  R.  Co.  v.  Win- 
frey (Neb.),  689. 
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Aligrhtiufi^  passeag^er    holding^ 
to  hand  railing'. 
Gilmore  v.  Seattle  &  R.  Ry. 
Co.    (Wash.)*  143. 

Contributory  negligence  on 
part  of  passenger  which  will 
prevent  recovery  must  be  an 
act  committed  under  such 
circumstances  as  to  render  it 
obviously  and  necessarily 
perilous,  and  show  a  willful 
disregard  of  danger  incurred. 
Chicago,  etc.,  R.  Co.  v.  Win- 
frey (Neb.),  689. 

"Criminal  negligence,"  as 
used  in  statute  of  Nebraska 
which  will  defeat  a  recovery 
for  injury  received  by  pas- 
senger, is  defined  to  l>e  gross 
negligence,  such  as  amounts 
to  a  reckless  disregard  of 
one's  own  safety  and  a  will- 
ful indifference  to  conse- 
quences. 

Chicago,  etc. ,  R.  Co.  v.  Win- 
frey (Neb.).  689. 

Crossing  track  to  board  train 
without  seeing  other  train 
in  plain  view. 

Steber  v,  Chicago  A  N.  W. 
Ry.  Co.  (Wis.),  656. 

Deceased  killed  in  collision 
between  engine  and  cattle 
on  track  not  guilty  of  con- 
tributory negligence,  as 
matter  of  law,  in  riding  in 
car  reserved  for  colored 
passengers. 

Florida  Cent.  &  P.  R.  Co.  v, 
Sullivan    (C.   C.   A.),  840. 

Evidence  admissible  to  show 
that  poles  passed  prior  to  ac- 
cident were  placed  at  safe  dis- 
tance, in  action  for  wrongful 
death  of  passenger  struck  by 
trolley  pole  while  riding  on 
running  board. 
Hesse  v,  Meriden,  S.  &  C. 
Tramway  Co.  (Conn.),  774. 

In  action  for  injuries  sustained 
in  attempting  to  board  mov- 
ing train,  passenger's  testi- 
mony that,  as  he  attempted 
to  remount  car,  a  voice, 
coming  from  place  where  a 
moment  before  he  had  left 
conductor  alone,  cried 
'*Hurry  up!  Get  on  there!" 
with  testimony  of  another 
witness  that  it  was  the  con- 
ductor who  spoke,  was  ad- 
missible. 

Chicago     &   A.      R.    Co.    v. 
Gore  (111.),  951. 


CARRIERS  OF  PASSENQERS 
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In  action  for  injury  to  pas- 
senger, defendant  company 
could  not  complain  that  a 
special  interrogatory, 
whether  passenger's  attempt 
to  board  moving  train  was 
the  cause  of  his  injury,  was 
modified  by  inserting*  the 
word  •* proximate"  before 
"cause,"  as  in  either  form 
the  interrogatory  did  not 
call  for  a  finding  of  an  ulti- 
mate fact,  or  for  a  probative 
fact  from  which  an  ultimate 
fact  resulted. 

Chicago  &.  A.  R.  Co.  v.  Gore 
(III.).  951. 

Insufiiciency  of  declaration  to 
show  that  plaintiff  was  not 
voluntarily  and  unneces- 
sarily riding  on  platform. 
Meyere  v,  Nashville,  C.  &  St. 
L,.  Ry.  (Tenn.),947. 

No  contributory  negligence 
shown  on  part  of  passenger 
riding  on  running  t>oard  of 
crowded  car. 

Hesse  v,  Meriden,   S.    &  C. 
Tramway  Co.  (Conn.),  774. 

Not  necessarily  g-ross  negli- 
gence   for  passenger  to  at- 

'   tempt  to  leave  moving  train. 
Chicago,  etc.,  R.  Co.  v.  Win- 
frey (Neb.),  689. 

Not  negligence,  as  matter  of 
law,  to  board  moving  train, 
at  direction  of  conductor,  un- 
less peril  is  so  obvious  that 
only  a  reckless  man  would 
encounter  it. 

Chicago  &  A.  R.  Co.  v.  Gore 
(111.),  951. 

Passenger  grasping  railing 
on  both  sides  of  platform 
steps  and  stepping  down 
from  upper  step  for  purpose 
of  expectorating. 
St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V,  Leftwich  (C.  C.  A.),  86. 

Question  for  jury. 
Chicago,  etc.,  R.  Co.  v,  Win- 
frey (Neb.),  689. 

Question  of  negligence  and 
contributory  neglig'ence  for 
jury  where  alighting  passen- 
ger was  injured  by  reason  of 
sudden  jerk  of  car. 
Sweet  V.  Birmingham  Ry. 
&  Electric  Co.  (Ala.),  784. 

Riding  in   place  not  designed 
for  passengers. 
St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V,  Leftwich  (C.  C.  A.),  86. 
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Sufficiency  of  evidence  of  due 
care  on  part  of  passenger 
falling  from  car  steps 
covered  with  snow. 
Foster  v.  Old  Colony  St.  Ry. 
Co.  (Mass.),  894. 

Where  passenger,  injured  in 
attempting  to  remount  car 
steps,  alleges  that  he  pro- 
ceeded with  ordinary  care, 
evidence  that  he  acted  at 
the  direction  of  the  conductor 
is  relevant  to  show  such 
care. 

Chicago  &  A.  R.  Co.  v.  Gore 
(111.),  951. 

Damages. 

Damages  resulting  from  fact 
that  female  passenger  was 
obliged    to    walk    at  night 
without  escort  too  remote. 
Central  of  Georgia  Ky»  Co. 
V.  Dorsey  (Ga.),  857. 
E^lements. 
McAllister  v.   People's  Ry. 
Co.  (Del.),  957. 
Elements  of  damage  for  car- 
rying  a  passenger    beyond 
her  destination  at  night. 
Kansas  City,  Ft.  S.  &  M.  R. 
Co.  V.  Dalton  (Kan.),  187. 

Insufficiency  of  evidence  of 
willfulness  and  rudeness, 
warranting  exemplary  dam- 
ages, where  plaintiff  was 
compelled  to  walk  a  mile  to 
his  destination,  after  train 
was  backed. 

Fort     V.  Southern  Ry.    (S. 
Car.), .91. 

Liability  for  injury  to  sensi- 
bilities of  passenger  wrong- 
fully ejected,  but  not 
physically  injured. 
Mabry  v.  City  Electric  Ry. 
Co.  (Ga.),9(X). 

Mental  suffering  of  passenger 
carried  beyond   destination 
at  night. 
Kansas  City,   Ft.  S.   &   M. 

R.  Co.   V,   Dalton    (Kan.), 

187. 

^  Punitive  damages*  for  willful- 
ness or  gross  negligence  of 
conductor  in  carrying    pas- 
senger beyond  destination. 
Birmingham  Ry.,  Light  & 
Power  Co.  v.  Nolan  (Ala.), 
89. 
Punitive      damages       where 
wrongful     and    intentional 


O ABRIBR8  OF  PASSENGERS 
— Continued, 

refusal  to  accept  plaintiff  as 
passenger. 

Kiblerz^.  Southern  Ry.    (S. 
Car.),  891. 

Sufficiency  of  evidence  to  go 
to  jury  on  question  of  exem- 
plary damages,  where 
conductor,  after  full  expla- 
nation, collected  fare  on 
threats  of  expulsion,  from 
passenger  holding  expired 
ticket.  I 

Myers  v.  Southern  Ry.   Co. 
(S.  Car.),  92. 

Verdict  so  excessive  as  to 
indicate  prejudice  on  part  of 
jury,  in  action  for  ejection 
of  passenger. 

Georgia  R.  Co.  v,   Baldoni 
(Ga.),  68. 
Defendant's  motion  for  nonsuit 

properly  denied  in  action  for 

injury  to  passenger  caused  by 

quick  jerk  of  starting  car. 

Davis  V,   Seaboard  Air  Line 
Ry.  (N.  Car.),  790. 
Degree   of    care    in  employing 

servants. 

McAllister  z/.  People's  Ry.  Co. 
(Del.),  957. 

Degree  of  care,  instruction. 
Larkin  v,  Chicago  &  G.   W. 
Ry.  Co.  (Iowa),  852. 

Degree  of  care  required  in  in- 
specting foreign  freight  cars 
upon  which  drover  is  being 
carried. 

Western  Maryland  R.  Co.  v. 
State,  to  Use  of  Shirk  (Md.), 
904. 

Degree  of  care  required  in  keep- 
.   ing  appliances  in  safe  condi- 
tion. 

McAllister  v.  People's  Ry.  Co. 
(Del.),  957. 

Degree  of  care  required  of  car- 
rier is  the  same  whether 
motive  power  is  steam  or 
electricity. 

Baltimore  &  O.  S.  W.  R.  Co.  v, 
Harbin  (Ind.),  956. 

Degree  of  care  required  of  car- 
rier   to    protect     passengers 
from  strangers. 
Fewings       v,        Mendenhall 
(Minn.),  422. 

Degree  of  care  required  to  pre- 
vent fall  upon   track  material 
from  embankment. 
Galligan  v.  Old  Colony  St.  Ry. 
Co.  (Mass.),  896. 
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Degree  of  care  required  to  pre- 
vent track  from  being  ob- 
structed by  earth  and  stones. 
Galligan  v.  Old  Colony  St.  Ry. 
Co.  (Mass.),  896. 
Duty  of  conductor  to  announce 
station. 

Southern   Ry.  Co.  v.  O'Bryan 
(Ga.),  59. 
Duty     to    assist    passenger    to 
alight. 

Southern   Ry.   Co.    v.  Reeves 
(Ga. ) ,  870. 
Duty  to  keep  depot  premises  in 
safe  condition  for  persons  hav- 
ing business  at  station. 
Mayne  v,  Chicago.  R.  I.  &  P. 
Ry.  Co.  (Okla.),  61. 
Duty  to  protect  passengers  from 
assaults. 

Thweatt  v,  Houston,  E.  &  W. 
T.  Ry.  Co.  (Tex.),  428. 
Duty  to  protect  passengers  from 
assaults  by  strangers. 
Savannah,  F.  A  W.  Ry.  Co.  v. 
Boyle  (Ga.),  430. 
Duty  to  protect  passengers  from 
strangers. 

Fewings  v.  Mendenhall 
(Minn.),  422. 

Ejection. 

Breach  of  contract  rendering 
company  liable  where  pas- 
senger was  wrongfully 
ejected  by  conductor  refus- 
ing to  give  him  exchange 
ticket  or  to  accept  fare. 
Florida  Cent.  &  P.  R.  Co.  v, 
Sullivan  (C.  C.  A.),  840. 

Duty  to  pay  fare  to  prevent 
threatened  wrongful  ejec- 
tion. 

Pennsylvania  Co.  t^.  Lrenhart 
(C.  C.  A.),  847. 

Evidence  admissible  to  show 
that  third  party  offered  to 
pay  plaintiff's  fare,  where 
complaint  alleged  that,  on  a 
friend  offering  to  pay  fare, 
conductor  cursed  violently 
and  said  plaintiff  should  not 
ride. 

Weber  v.  Southern   Ry.  Co. 
(S.  Car.),  932. 

Evidence. 

Admissibility  of  evidence  of 
conversation  of  conductor 
with  passenger,  in  which 
latter  was  told  to  have  bag- 
gage rechecked  himself,  in 
action  for  injuries  sustained 


CARRIERS  OF  PASSENGERS 

— Continued. 

in  attempting  to  board  mov- 
ing train  after  rechecking 
baggage. 

Chicago  &  A.  R.  Co.   v.  Gore 
(111),  951. 
Admissibility  of  testimony  of 
passenger  to  the  effect  that 
blood    was     running    from 
injured   persons*    heads,     to 
show  violence  of  collision. 
Lrarkin  v.  Chicago  &  G.  W. 
Ry.  Co.  (Iowa),  852. 

Error  in  permitting  plaintiff  to 
testify  to  transactions  and 
conversations  between  him 
and  ticket  agent,  in  action 
for  wrongful  ejection. 
Pennsylvania  Co.  v.  L^enhart 
(C.  C.  A.),  847. 

Evidence  admissible  as  tend- 
ing to  illustrate  manner  in 
which  plaintiff  claimed  he 
was  injured,  in  action  for 
injury  to  alighting  passen- 
ger. 

Central  of  Georgia  Ry.  Co. 
V.  McKinney  (Ga.)i  71. 

Evidence  of  negligence  in  per- 
mitting passenger  to  ride  on 
.    running  board    while  train 
was  running  at  rapid  rate  of 
speed. 

Hesse   v,  Meriden,  S.    &  C. 
Tramway  Co.  (Conn.),  774. 

Evidence  to  show  that  poles 
passed  prior  to  accident  were 
placed  at  safe  distance,  in 
of  action  for  wrongfdl  death 
of  passenger  struck  by 
trolley  pole  while  riding  on 
running  board. 
Hesse  v.  Meriden,  8.  &  C. 
Tramway  Co.  (Conn.),  774. 

Evidence     to    show    whether 
reasonable  time   to  change 
cars  was  given. 
Oliver  v.  Columbia,  N.  Sl  L* 
R.  Co.  (S.  Car.),  708. 

In  action  for  injuries  by  reason 
of  street  car  collision,  evi- 
dence that  motorman  lost 
control  of  colliding  car  J[>y 
reason  of  fact  that  snap 
switch  was  closed  when  it 
should  have  been  open,  inad- 
missible, under  declaration - 
charging  that  car  was 
equipped  with  defective  air 
brake. 

McAllister  v.   People's  Ry. 
Co.  (Del.),  957. 
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Instruction,  in  action  for  in- 
jury to  passenger,  that  if 
jury  believe  from  evidence, 
that  plaintiff,  while  using 
reasonable  care,  was  injured, 
*'by  the  negligence  of  de- 
fendant or  its  agents,*'  plain- 
tiff should  recover,  not 
objectionable  as  assuming 
defendant's  negligence. 
Chicago  &  A.  R.  Co.  v.  Gore 
(111.),  951. 

On  the  issue  whether  plaintifip 
was  a  passenger,  he  could 
testify  with  reference  to  his 
belief  as  to  his  right  to  ride 
on  the  train. 

Fitzgibbon  v,  Chicago  &  N. 
W.  Ry.  Co.  (Iowa),  680. 

Passenger  can  testify  that  he 
bought  ticket  from  one  place 
to  another  without  produc- 
ing it. 

Oliver  v,  Columbia,  N.  &.  Lt, 
R.  Co.  (S.  Car.),  708. 

Testimony  of  bystander  that 
he  saw  passenger  endan- 
gered from  backing  train 
and  hallooed  to  the  engineer, 
admissible. 

Oliver  V,  Columbia,   N.  A  L. 
R.  Co  (S.  Car.),  708. 

Gross  negligence  in  maintaining 
freight  platform  so  near  a 
track  as  to  strike  passenger's 
elbow  which  was  slightly  pro- 
truding from  car  window. 
Kird  V.  New  Orleans  A  N.  W. 
Ry.  Co.  (La.),  682. 

Harmless  error  in  admitting  evi- 
dence of  custom  to  board 
street  cars  in  motion,  in  action 
for  injuries  to  passenger  at- 
tempting to  board  car  while 
car  was  moving  slowly. 
South  Chicago  City  Ry.  Co.  v. 
Dufresne  (111.),  137. 

Harmless  error  in  instructing  as 
to  degree  of  care,  in  action 
against  transfer  company  for 
loss  of  baggage. 
City  Transfer  Co.  v.  Draper 
(6a.),  119. 

If  plaintifip  intended  to  endeavor 
to  recover  for  violation  of  con- 
tract and  also  for  illegal  arrest, 
the  complaint  stated  two  sepa- 
rate and  distinct  causes  of 
action. 

Dierig  v.  South  Covington 
A  C.  St.  Ry.  Co.  (Ky.),  42. 

6  R  R  R-62 
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Imputation  of  negligence  arising 
from  mere  fact  of  injury  to 
passenger. 

Chicago,  etc.,  R.  Co.  v.  Win- 
frey (Neb.),  689. 

In  action  for  injuries  to  passen- 
ger,  the  carrier  is  liable  for 
the  slightest  negligence. 
Sambuck  v»  Southern  Pac.  Co. 
(Cal.),  687. 

Instruction  as  to  care  in  setting 
down  passenger  applicable  to 
pleadings. 

Gil  more  v.   Seattle  &  R.   Ry. 
Co.  (Wash.),  143. 

Insufficiency    of    allegation    of 
refusal  to  carry. 
Dierig    v.     South    Covington 
&  C.  St.  Ry.  Co.  (Ky.),  42. 

Insufficiency  of  complaint  to 
show  cause  of  action  for  false 
imprisonment  for  refusal  to 
accept  fare. 

Dierig  v.  South   Covington  & 
C.  St.  Ry.  Co.  (Ky.),42. 

Insufficiency  of  complaint  where 
alleged  refusal  to  stop  and 
accept  plaintifif  as  passenger 
was  not  proximate  cause  of 
the  injury  alleged. 
South  Chicago  City  Ry.  Co.  r. 
Dufresne  (111.)*  137. 

Insufficiency  of  evidence  to  show 
gross  negligence  on  part  of 
conductor  causing  injury  to 
street  railway  passenger  who 
fell  from  car  while  leaning 
backwards  in  reaching  for 
money  to  pay  his  fare. 
Witherington  v.  Lynn  &  B.  R« 
Co.  (Mass.).  838. 

Insufficiency  of  evidence  to  show 
negligence  on  part  of  guard 
on  elevated  railway,  where 
passenger's  hand  was  injured 
in  door  opened  to  allow  pas- 
sengers to  alight. 
Hannon  v.  Boston  Elevated 
Ry.  Co.  (Mass.),  862. 

Insufficiency  of  evidence  to  show 
negligence  on  part  of  motor- 
man  in  causing  passenger  to 
be  injured  by  sudden  jar  where 
stoppage  of  car  was  necessary 
in  order  to  avoid  collision. 
Corkhill  v,  Camden  A  8.  Ry. 
Co.  (N.  J.),  786. 

Insufficiency  of  evidence  to  show 
that  defendant  was  chargeable 
with    notice  that  passenger 
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was  in  dang'er  of  being-  injured 
l)y  tramps  stealing'  ride. 
Savannah,  F.  A  W.  Ry.    Co. 
V.  Boyle  (Ga),  430. 

It  was  immaterial,  in  action  for 
loss  of  ba^g^age,  whether  or 
not  it  was  a  general  custom  of 
the  transfer  company  simply 
to  carry  passengers,  and  not 
to  hold  itself  out  as  offering  to 
<:arry  baggag^e  without  extra 
•compensation. 

City   Transfer  Co.    v.  Draper 
(Ga.),119.    • 

lyiability  for  assault  by  em- 
ployee. ' 

Missouri  Pac.  Ry.  Co.  v.  Divin- 
ney  (Kan.),  679. 

I^iability    for  death    of  drover 
riding  on  freight  train,  caused 
by    his    jumping  from    train 
from  fear,  instruction. 
Western  Maryland  R.  Co.  v. 

State,  to  Use  of  Shirk  (Md.), 

904. 

X^iability  for  injury  to  alighting 
passenger  caused  by  failure  to 
sprinkle  sand  on  car  steps 
<:overed  with  snow. 
Foster  v.  Old  Colony  St.  Ry. 
Co.  (Mass.),  894. 

X/iability  for  injury  to  passenger 
caused  by  negligence  on  track 
of  connecting  line,  over  which 
defendant  company  was  ac- 
customed to  run  its  cars  for 
a  short  distance  and  turn  them 
•over  to  connecting  line. 
Oliver  v.  Columbia,  N.  A  Lt, 
R.  Co.  (S.  Car.),  708. 

r^iability  for  injury  to  passenger 
caused  by  sudden  jerk  of  street 
car  rounding  curve,  as  affected 
by  his  knowledge  of  sign  for- 
'bidding  passengers  to  ride  on 
platform. 

Burns  v*  Boston  £^1.   Ry.  Co. 
(Mass.),  918. 

lyiability   of    carrier  for   negli- 
gence of  servant. 
Lima  Ry.  Co.  v.  Little  (Ohio), 
162. 

Xfiabtlity  of  company  where 
intending  passenger  was  pre- 
vented by  obstructing  trains 
from  taking  passage. 
Mayne  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Okla.),  61. 

I^iability  where  ejected  intoxi- 
cated passenger  was   injured 
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by  another  train. 
Nash    V.    Southern    Ry.     Co. 
(Ala.),  780. 

Limiting  liability,  acceptance  of 
excursion  ticket  as  waiver 
of  common -law  rule  as  to 
carrier's  liability  for  passen- 
ger's safety. 

Crary  v.  Lehig^h  Val.  R.  Co. 
(Pa.),  119. 

Limit  on  ticket  construed  to  fix 
time  for  commencement  and 
not  for  completion  of  return 
journey,  and  to  entitle  plain- 
tiff to  rely  upon  defendant's 
train  schedule. 

Morningstar  v.  Louisville   & 
N.  R.  Co.  (Ala.),  902. 

Negligence  of  driver  in  jostling 
passenger  compelled  to  ride 
on  platform  of  crowded  street 
car. 

Cattano  v.    Metropolitan   St. 
Ry.  Co.  (N.  Y.),  153. 

Negligence,  question  for  jury 
where  passenger  was  injured 
by  stone  on  derrick  swinging 
against  car. 

Chicago  &  A.   R.  Co.  v.  Mur- 
phy (111.),  864. 

Negligence,  question  for  jury 
where  passenger  was  injured 
in  attempting  to  board  sum- 
mer car  from  sudden  starting 
of  car  when  stepping  on  run- 
ning board  after  he  had  waved 
his  hand  to  conductor. 
Powelson  v.  United  Traction 
Co.  (Pa.),  927. 

Not  negligence  for  street  car 
company  to  take  plaintiff  as 
passenger,  because  car  was 
crowded. 

Burns  v,  Boston  El.  Ry.   Co. 
(Mass.),  918. 

Not  negligence  per  se  for  motor- 
man  to  open  gate  on  front 
platform  of  trolley  car  before 
car  comes  to  full  stop. 
Paginini  v.  North  Jersey  St. 
Ry.  Co.  (N.  J.),930. 

Passenger's  right  to  rely  upon 

ticket   agent's  representation 

as  to   where   train   will  stop. 

Kansas   City,  etc.,  R.   Co.   v. 

Little  (Kan.),  701. 

Presumption  of  negligence 
arising  from  injury  to  pas- 
senger in  a  collision  can  be 
rebutted  only  by  showing 
that  the  collision  was  the  re- 
sult   of    inevitable    casualty. 
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or  of  some  cause  which  hu- 
man care  and  foresight  could 
not  prevent. 

Sambuck  v.  Southern  Pac. 
Co.  (Cal.),  687. 

Presumption  of  negligence  from 
breaking  of  axle  of  freight 
car  upon  which  drover  is  being 
carried. 

Western  Maryland  R.  Co.  v. 
State,  to  Use  of  Shirk  (Md.), 
904. 

Proximate  cause  of  injury  where 
intending  passenger  pre- 
vented from  reaching  his  car 
by  an  obstructing  train  was 
injured  when  taking  another 
route. 

Mayne  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Okla.),  61. 

Question  for  jury  as  to  suffi- 
ciency of  inspection  of  foreign 
car. 

Western  Maryland  R.  Co.  v. 
State,  to  Use  of  Shirk  (Md.), 
904. 

Question  for  jury  whether  jerk 
of  train  causing  injury  to  pas- 
senger was  an  extraordinary 
one. 

Illinois  Cent.  R.  Co.  v.  Crady 
(Ky.),37. 

Question   for  jury  whether  pas- 
senger   was  given    sufficient 
time  to  change  cars. 
Oliver  v.  Columbia,  N.  &  L. 
R.  Co.  (S.  Car.),  708. 

Question  of  negligence  and  con- 
tributory negligence  for  jury 
where  alighting  passenger 
was  injured  by  reason  of  sud- 
den jerk  of  car. 
Sweet  V,  Birmingham  Ry.  & 
Electric  Co.  (Ala.),  784. 

Reckless  disregard  of  passen- 
ger's safety  shown  by  evidence 
that  train  was  run  on  defect- 
ive track  at  rate  of  a  mile  a 
minute. 

Griffin  v.  Southern  Ry.  (S. 
Car.),  758. 

Rev.  St.  of  S.  Car.  of  1893,  g 
1687,  requiring  trains  to  stop 
at  stations  for  a  sufficient 
length  of  time  to  allow  pas- 
sengers to  get  on  and  off, 
applies  to  excursion  trains. 
Oliver  v.  Columbia,  N.  &  1/. 
Co.  (S.  Car.),  708. 

Rule  forbidding  passengers  to 
ride  on  platform  not  waived 
in  plain tifif's    favor   by  mere 


fact  that  he  found  other  pas- 
sengers riding  on  platform. 
Burns  v,   Boston  El.  Ry*  Co. 

(Mass.),  918. 
Street  railway  company  bound 
to  highest  degree   of  care  in 
maintaining  track  consistent 
with  nature  of  undertaking. 
Galligan  v.  Old  Colony  St.  Ry. 

Co.  (Mass.),  8%. 
Sufficiency  of  evidence  of  negli- 
gence in  action   for  injury  to 
passenger  caused  by  excessive 
speed  around  curve. 
Baltimore  &  O.  S.  W.  R.    Co. 

V,  Harbin  (Ind.),  956. 
Sufficiency  of  evidence  of  negli- 
gence in  discharging  passen- 
gers. 
Fielders  v.  North   Jersey  St. 

Ry.  Co.  (N.  J.),875. 
Sufficiency  of  evidence  of  neg- 
ligence in  failing  to  sprinkle 
sand  on  car  steps  covered  with 
snow. 
Foster  ».  Old  Colony   St.  Ry. 

Co.  (Mass.),  894. 

Sufficiency  of  evidence  of  negli- 
gence where  passenger  was 
injured  because  of  sudden  jerk 
of  car. 

Timms  v.  Old  Colony  St.  Ry. 
(Mass.),  783. 

Sufficiency  of  evidence  of  neg- 
ligence where  passenger  was 
injured  by  missile  thrown  by 
mob. 

Fewings     v,     Mendenhall 
(Minn.),  422. 

Sufficiency  of  evidence  to  show 
liability  for  loss  of  passenger's 
baggage. 

Southern  Ry.  Co.   v,  Lasseter 
(Ga.),  146. 

Sufficiency  of  evidence  to  show 
negligence  where  passenger 
was  injured  by  premature 
starting  of  car. 
Beringer  v,  Dubuque  St.  Ry. 
Co.  (Iowa),  872. 

Sufficiency  of  evidence  to  sup- 
port verdict  for  plaintiff,  in 
action  for  injury  received  ,by 
passenger  in  alighting  from 
train  on  unlighted  platform. 
Kansas  City,  M.  &  B.  R.  Co. 
r.  McShan  (Miss.),  768. 

Sufficiency  of  evidence  to  war- 
rant submission  of  question 
of  defendant's  negligence  to 
jury,  in  action  for  injuries  re- 
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ceived  by  being  thrown  from 

street  car. 

South  Chicag-o  City  Ry.  Co.  v, 

Dufresne  (111.),  137. 
The  fact  that  long  after  ejection 
of  passenger  it  was  discovered 
that  his  trunk  contained  mer- 
chandise, in  violation  of  con- 
tract, was  no  defense. 
Georgia  R.    Co.     v,     Baldoni 

(Ga.),68. 
Where,  in  action  for  injuries 
alleged  to  have  resulted  from 
collision  on  street  railway, 
declaration  averred  that  plain- 
tiff was  thrown  from  his  seat 
by  force  of  collision,  proof  that 
he  jumped  from  car,  in  at- 
tempting to  escape  from  dan- 
ger, was  not  admissible. 
McAllister  v.  People's  Ry.  Co. 

(Del.),  957.. 
Where  passenger  is  arrested  by 
officers,  the  company  is  under 
no  duty  to  see  that  they  use 
only  necessary  force. 
Brunswick  &    W.    R.    Co.    v. 

Ponder  (Ga.),  45. 

Who  Are  Passengers. 

Boy,  fifteen  years  old,  who 
pays  brakeman  of  passenger 
train  to  be  carried  to  cer- 
tain point,  and  is  told  to 
ride  on  platform  of  baggage 
car,  to  get  off  at  all  stops, 
and  to  keep  out  of  sight, 
and  who  follows  such  in- 
structions, is  not  a  passen- 
ger. 

Mendenhall     v,     Atchison, 
etc.,  R.  Co.  (Kan.),  685. 

On  the  issue  whether  plaintiff 
was  a  passenger,  he  could 
testify  with  reference  to  his 
belief  as  to  his  right  to  ride 
on  the  train. 

Fitzgibbon  v,  Chicago  &  N. 
W.  Ry.  Co.  (Iowa),  680. 

Person  not  member  of  excur- 
sion party  on  an  excursion 
train  believing  that  con- 
ductor knew  he  was  not  a 
member,  but  had  a  right  to 
accept  him  as  a  passenger. 
Fitzgibbon  v.  Chicago  8l  N. 
W.  Ry.  Co.  (Iowa),  680. 

Person  riding  by  permission 
of  brakeman,  with  knowl- 
edge that  he  had  no  right  to 
grant  such  permission,  not 
a  passenger. 

Mendenhall     v,     Atchison, 
etc.,  R.  Co.  (Kan.)  685. 


Person  walking  along  plat- 
form to  take  next  seat  in 
street  car,  after  assistinir 
aged  companion  to  board 
car. 

Haselton  v.  Portsmouth,   K. 
&  Y.  St.  Ry.  (N.  H.),   705. 

OHEOKS. 

See  Tickets  and  Fares, 

OHILDREN. 

Boy    twelve     years  old  a  con- 
scious trespasser  on  train  so  as> 
to  be  responsible  for  his  own 
negligence  and  injury. 
Wilson  V.  Atchison,  etc.,   Ry. 
Co.  (Kan.),  664. 

Boy  fifteen  year^  old  who  pays- 
brakeman  of  passenger  train 
to  be  carried  to  certain  point, 
and  is  told  to  ride  on  platform 
of  baggage  car,  to  get  off  at 
all  stops,  and  to  keep  out  of 
sight,  and  who  follows  sucb 
instructions,  is  not  a  passen- 
ger. 

Mendenhall  v.  Atchison,  etc.^ 
R.  Co.  (Kan.),  685. 

Care  required  of  those  in  charge 
of  street  cars  to  prevent  in- 
juries to  children. 
Gorman  v,  Louisville  Ry.  Co. 
(Ky.),  803. 

Liability  for  injury  to  trespass- 
ing boy  injured  when  jumping* 
from  train,  as  affected  by  fail- 
ure of  trainmen  to  remonstrate 
with  boys  in  the  habit  of 
boarding  and  jumping  from 
train. 

Wilson  V,  Atchison,  etc.,  Ry* 
Co.  (Kan.),  664. 

OOAIi. 

See  Carriers  of  Goods, 

COIN. 

See  Appeal. 

Tickets  and  Fares, 

OOMMBROIAIi  RAILROADS. 
See  Street  Railways, 

COMMON  OARRIBRS. 
See  Carriers  of  Goods, 

COMMUTATION  TICKETS. 
See  Tickets  and  Fares, 

CONDtJOTORS. 

See  Carriers  of  Passengers, 
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OONNBOTING  OARBIBBS. 

See  Carriers  of  Passengers  * 

Constitutionality  of  Georg'ia 
statute  requiring*  initial  or  any 
connecting'  carrier  to  give  in- 
formation where  freight  has 
been  lost. 

Central  of  Georgia  Ry.  Co.  v. 
Murphey  (Ga.),  28. 

Insufficiency  of  evidence  to  show 
that  defendant  could  not  ob- 
tain information,  as  required 
under  Georgia  statute  requir- 
ing any  connecting  carrier  to 
give  information  where 
freight  has  been  lost. 
Central  of  Georgia  Ry.  Co.  v. 
Murphey  (Ga.),  28. 

X«iabilxty  for  injury  to  passenger 
caused  by  negligence  on  track 
of  connecting  line,  over  which 
defendant  company  was  ac- 
customed to  run  its  cars  for  a 
short  distance  to  turn  them 
over  to  connecting  line. 
Oliver  v.  Columbia,  N.  &  L.  R. 
Co.  (S.  Car.),  708. 

Limiting  Liability. 

Provision  in  bill  of  lading 
limiting  carrier's  liability  to 
damages  resulting  only  from 
negligence  of  itself  or  agents 
reasonable  and  binding. 
Louisville  &  N.  R.  Co.  v. 
*  Landers  (Ala.),  96. 

OONSTITUTIONAIi  LAW. 

See  Taxation. 

Constitutionality  of  ch.  104,  p. 
180,  of  Laws  1893,  of  Kan- 
sas, relating  to  construc- 
tion of  levees. 

Missouri,    etc.,    Ry.     Co.     v. 
Cambern  (Kan.),  806. 

Constitutionality  of  Georgia 
statute  requiring  initial  or 
any  connecting  carriers  to 
g'ive  information  where  fruit 
has  been  lost. 

Central  of  Georgia  Ry.  Co.  v. 
Murphy  (Ga.),28. 

Constitutionality  of  §  3342,  Rev. 
St.  of  Ohio,  requiring  railroad 
companies  to  drain  their 
right  of  way  so  as  to  prevent 
fnjury  to  contiguous  land  or 
detriment  to  the  public. 
Chicago  &  E.  R.  Co.  v.  Keith 
(Ohio),  204. 

Rev.  St.  of  Mo. ,  1899,  §  2873,  pro- 
viding that  every  railroad  cor- 


OONSTITUTIONAL     L  A  W  — 
Continued, 

poration  in  the  state  shall  be 
liable  for  all  damages  sus- 
tained by  any  servant  "while  , 
engaged  in  the  work  of  oper- 
ating such  railroad  by  reason 
of  the  negligence  of  any  other 
agent  or  servant  thereof,"  is 
not  unconstitutional,  as  sub- 
jecting railroad  companies  to 
a  liability  not  imposed  on 
other  persons  or  companies 
under  similar  conditions. 
Callahan  v,  St.  Louis,  etc., 
Ry.  Co.  (Mo.),  293. 

Sections  3343-3346,  Rev.  St.  of 
Ohio,  are  in  conflict  with  §§  16 
and  19  of  art.  1,  of  Const.,  and 
are  void,  for  the  reason  that 
they  attempt  to  authorize  the 
taking  of  private  property  for 
private  purposes  and  without 
due  process  of  law.  , 
Chicago  &  E.  R.  Co.  v.  Keith 
(Ohio),  204. 

Statute  of  Ohio  requiring  rail- 
road companies  to  drain  right 
of  way  unconstitutional. 
Chicago  &  E.  R.  Co.  v,  Keith 
(Ohio),  204. 

Successor  company  compelled  to 
construct  crossing  not  de- 
prived of  its  property  without 
due  process  of  law,  though  it 
was  not  notified  of  proceed- 
ings. 

Baltimore,    etc.,    R.    Co.    v. 
State  (Ind.),  611. 

Successor  of  railroad  company 
acquires  the  latter*s  rights, 
subject  to  liabilities  imposed 
by  mileage  book  act  of  New 
York. 

Minor  V.  Erie  R.  Co.  (N.  Y.), 
53. 

What  constituted  ''property" 
within  meaning  of  article  of 
federal  constitution  provid- 
ing that  private  property  shall 
not  be  taken  for  public  use 
without  just  compensation. 
Southern  Kansas  Ry.  Co.  v. 
Oklahoma  City  (Okla.),  244. 

OONTRAOTS. 

See  Stations  and  Depots, 

Obligation  to  furnish  rolling 
stock,  construction  of  con- 
tract. 

Flanagan   Bank    v.    Graham 
(Ore.),  446. 
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CONTRIBUTORY  NBGM- 
GENOB. 

See  Carriers  of  Passengers. 
Crossings, 

Death  by  Wrongful  Act. 
Electric  Railways, 
Master  and  Servant, 
Stocky  Injuries  to. 
Street  Railways, 

Burden  of  proof. 
Burns  v.  Metropolitan  St.  Ry. 
Co.  (Kan.),  476. 

Failure  to  reply  to  answer 
pleading  contributory  negli- 
gence entitled  defendant  to 
peremptory  instruction. 
Brooks  V,  L/ouisville  &  N.  R. 
Co.  (Ky.),  401. 

Harmless  error  in  instructing  as 
to  effect  of  intoxication,  as 
bearing  on  question  of  con- 
tributory negligence. 
South  Chicago  City  Ry.  Co.  v. 
Dufresne  (111.),  137. 

CORPORATIONS. 

Private  corporation  a  "person" 
within  Rev.  St.  of  Wis.,  1898, 
§  3466,  providing  that  action 
may  be  brought  against  any 
person  unlawfully  holding  or 
exercising  any  franchises. 
State  V,  Milwaukee,  etc.,  R. 
Co.  (Wis.),  261. 

COUPLERS. 

See  Employers^  Liability  Acts, 

COUPLING  CARS. 

See  Master  and  Servant, 

CRIMINAL  LA'W. 

See  Carriers  of  Goods, 

CROSSINGS. 

See  Accidents  on  Tra^k, 
Frightening  Teams, 
Licensees, 
Stocky  Injuries  to. 

Act  of  company  in  leaving  cars 
obstructing  highway  must  be 
proximate  cause  of  injury. 
Chicago,  etc.,  R.  Co.  v,  Rob- 
erts (Neb.),  277. 
Care  required  of  motorman 
when  approaching  intersec- 
tion of  streets. 

Louisville  Ry.  Co.   v,   French 
(Ky.),473. 
Care  required  of  pedestrian   at 
street  crossings. 
Burns  v.  Metropolitan  St.  Ry. 
Co.  (Kan.),  476. 


CROSSINGS— Off/mi^^^. 

Care     required    of     pedestrian 
crossing  railroad  track. 
Chicago    &    E.    I.  R.    Co.  v. 
Randolph  (111.),  632. 

Care  required  of  railroad  com- 
pany as  affected  by  fact  that 
view  of  persons  is  partially 
obstructed  by  freight  cars  on 
side  track. 

Chicago,  etc.,  R.  Co.  v,  Rob- 
erts (Neb.),  277. 

Comparative  rights  of  railroad 
company  and  travelers  using 
highway  crossings. 
Chicago,  etc.,  R.  Co.  v.  Rob- 
errs  (Neb.),  277. 

Compensation  where  highway 
is  constructed  over  right  of 
way. 

Southern  Kansas  Ry.  Co.  v. 
Oklahoma  City  (Okla.),  244. 

Contributory  Negligence. 

Admissibility  of  evidence  that 
view  was  obstructed  when 
driver  of  team  was  killed 
by  train. 

Chicago  &  E.   I.   R.  Co.  v. 
Beaver  (111.), 641. 

Climbing  over  obstructing 
cars. 

Burns  v.  Southern  Ry.   Co. 
(S.  Car.),  321. 

Contributory    negligence,     a» 
matter  of  law,  of  intoxicated 
driver  of  Vehicle. 
Baltimore,    etc.,  R.    Co.   v. 
State  (Md.),  619. 

Crossing  track  to  board  train 
without  seeing  other  train 
in  plain  view. 

Steber  v,  Chicago  &  N.  W. 
Ry.  Co.  (Wis.),  656. 

Driver  of  team  killed  by  ex- 
tra train. 

Chicago  &   E.   I.   R.   Co.  v. 
Beaver  (Hi.),  641. 

Driving  on  main  track  after 
crossing    side    track  where 
view  is  obstructed  by  cars. 
Hines   v,  Texas    &   P.   Ry. 
Co.  (C.  C.  A.),  675. 

Erroneous  instruction    invad- 
ing province  of  jury. 
Kiuyon     v,    Chicago,    etc., 
Ry.  Co.  (Iowa),  569. 

Instruction  erroneous  for  fail- 
ing to  require  jury  to  find 
that  plaintiff's  negligence 
contributed  to  injury. 
Kinyon  v,  Chicago,  etc.,  Ry. 
Co.  (Iowa),  569. 


GENERAL  INDEX 


983 
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Insufficiency  of  e  v  id  e  n  c  e 
that  driver  of  vehicle  saw 
hand  car  before  attempting 
to  cross  track. 
Day  V,  Boston  &  M.  R.  R. 
(Me.),  626. 

Prevailing:  rule  respecting- 
care  required  of  traveler 
crossing  over  street  railway 
tracks. 

Burns    v.  Metropolitan  St. 
Ry.  Co.  (Kan.),  476. 

Question  for  jury  where  plain- 
tiff while  crossing  the 
tracks,  when  gates  were 
down,  was  struck  by  train. 
Pennsylvania  Co.  v,  Reidy 
(111.),  562. 

Recovery  may  be  had  for  in- 
juries occasioned  by  failure 
to  give  statutory  signals 
unless  the  gross  negligence 
of  the  party  injured  con- 
tributed as  proximate  cause. 
Burns  v.  Southern  Ry.  Co. 
(S.  Car.),  321. 

Recovery  prevented  by  con- 
tributory negligence  though 
there  had  been  failure  to 
signal. 

Missouri,   K.  A   T.  Ry.  Co. 
'o.  Bussey  (Kan.),  667. 

Special  finding  that  plaintiff 
had  no  control  over  vehicle 
did    not  acquit  her  of  con- 
tributory negligence. 
Missouri,    K.  &  T.   Ry.  Co. 
z/.  Bussey  (Kan.)f  667. 
Defendant's     negligence     ques- 
tion  for  jury   where  plaintiff 

was    seen  to    approach    the 

tracks,    and     speed    was    not 

slacked. 

Pennsylvania    Co.    v,     Reidy 
(111.),  562. 
Duty  of  railroad  to  construct. 

Baltimore,     etc.,     R.    Co.    v. 
State  (Ind.),  611. 
Duty  to  maintain. 

Town  of  Clarendon  v»  Rut- 
land R.  Co.  (Vt.),  1. 

Instructions  as  to  assumption 
of  risk  properly  refused  be- 
cause plaintiff  bore  no  con- 
tractual relation  to  company. 
Chicago  &  E.  I.  R.  Co.  v, 
Randolph  (111.),  632. 

Liability      for      collision     with 
pedestrian  not  on  footwalk. 
I^onisville   Ry.   Co.  z/.  French 
(Ky.),473. 

Negligence,    question    for    jury 
where    evidence    of  excessive 


CROSSINGS— a>««««^^/. 

speed,    absence     of     signals, 

and    insufficiency    of  h  e  a  d  - 

light. 

Chicago  City  Ry.  Co.  v,  Fen- 

nimore  (111.),  644. 
Notice  of  intention   to  lay  out 
street   across  steam    railway^ 
under  Laws  1897,  of  N.  Y.,  c* 
754. 
In  re  Opening  of  Ludlow  St., 

in  City  of  Yonkers  (N.  Y.)» 

202. 

Question  for  jury  whether  com- 
pany was  under  obligation  to 
fence,  as  part  of  its  depot 
grounds,  place  where  cattle 
were  killed. 

Snell  V.  Minneapolis,  etc.,  Ry» 
Co.  (Minn.),  636. 

Question  for  jury  whether  prox- 
imate cause  of  killing  of  cattle 
was  absence  of  fence. 
Snell  V.  Minneapolis,  etc.,  Ry. 
Co.  (Minn  ),  636. 

Reciprocal  rights  of  traveler  and 
street  car  company  considered. 
Burns  v.  Metropolitan  St.  Ry. 
Co.  (Kan.),  476; 

Right  to  leave  cars  standing  in 
highway  at  crossings. 
Chicago,  etc.,  R.  Co.  v.  Roberta 
(Neb.),  277. 

Signals. 

Common-law  duty  with  respect 
to  signals  not  abrogated  by 
statutory  requirements. 
Kinyon  v.  Chicago,  etc.,  Ry. 
Co.  (Iowa),  569. 
Brroneous    instruction    as    to 
what  constituted  negligence. 
Kinyon  v.  Chicago,  etc.,  Ry. 
Co.  (Iowa),  569. 

Recovery  may  be  had  for  in- 
juries occasioned  by  failure 
to  give  statutory  signals  un- 
less the  gross  negligence  of 
the  party  injured  contrib- 
uted as  proximate  cause. 
Burns  v.  Southern  Ry.  Co. 
(S.  Car.),  321. 

Recovery  prevented  by  contrib- 
utory negligence  though 
there  had  been  failure  to 
signal. 

Missouri,  K.  &  T.  Ry.  Co^  r. 
Bussey  (Kan. ),  667. 

Sufficiency  of  allegations  of 
common-law  duty  to  signal 
for  crossings. 

Kinyon  z;.  Chicago,  etc.,  Ry. 
Co.  (Iowa),  569. 
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Speed. 

Care  required  of  traveler  as 
affected  by  neg^lig'ence  of 
trainmen  in  running*  train 
at  excessive  speed. 
Day  V.  Boston  &  M.  R.  R. 
(Me.),  626. 

Error  in  excluding  evidence  of 
excessive  speed  not  waived 
by  statement  of  plaintiff's 
counsel  that  it  was  negli- 
gence for  the  company  to 
operate  its  trains  at  high 
rate  of  speed  without  sound- 
ing whistle. 

Kinyon  v,  Chicago,  etc.,Ry. 
Co.  (Iowa),  569. 

Mere  fact  of  running  train  at 
great  speed  over  crossing 
raised  no  presumption  of 
negligence. 

Kinyon  v,  Chicago,  etc.,  Ry. 
Co.  (Iowa),  569. 

Stop,  Look  and  Listen. 

Care  required  of  traveler  as 
affected  by  difficulties  pecul- 
iar to  crossing. 
Day  V.  Boston   A  M.  R.  R. 
(Me.),  626. 
Contributory     negligence    as 
matter  of  law  in  failing  to 
see  train  in  plain  view. 
Steber  v.   Chicago  A  ]N.   W. 
Ry.  Co.  (Wis.),  656. 
Insufficiency  of    evidence    of 
due  care  on  part  of  driver  of 
vehicle. 

Day  V.   Boston   &  M.  R.  R. 
(Me.),  626. 
Negligence  of  person  in  charge 
of  cattle. 

Snell  V,  Minneapolis,    etc., 
Ry.  Co.  (Minn.),  636. 

Plaintiff  not  guilty  of  con- 
tributory negligence,  as 
matter  of  law,  in  not  look- 
ing a  third  time,  just  be- 
fore she  started  across 
street  car  track. 
Chicago  City  Ry.  Co.  v.  Fen- 
nimore  (111.),  644. 

Successor  company  compelled 
to  construct  crossing  not 
deprived  of  its  property 
without  due  process  of  law, 
though  it  was  not  notified  of 
proceeding. 

Baltimore,  etc.,  R.    Co.  v. 
State  (Ind.),  611. 

Train  must  be  operated  with 
reference  to  peculiar  con- 
ditions   rendering  crossing 


CROSSINGS—  Continued. 

dangerous    to    persons    on 
highway. 

Kinyon  v.  Chicago,  etc.,  R. 
Co.  (Iowa),  569. 
V.  S.  3844,  3846,  requiring 
railroads  to  maintain  cross- 
ings, did  not  impose  any 
new  liability  on  company, 
but  related  to  remedy  in 
case  of  default  in  charter 
duty. 

Town  of  Clarendon  v,  Rut- 
land R.  Co.  (Vt.),  1. 
V.  S.  3844,  requiring  railroads 
to  maintain  crossings,  not 
invalid  as  authorizing  a 
taking  of  a  company's  prop- 
erty without  due  process  of 
law. 

Town  of  Clarendon  v.  Rut- 
land R.  Co.  (Vt.),  1. 
Whether  ordinance  relating  to 
obstruction  of  crossing  by 
train  applicable  to  station 
yard. 

Burns  v.  Southern  Ry.  Co. 
(S.  Car.),  321. 

OBOSSINGS       OF      R  A  I L- 
ROADS. 

Notice  of  intention  to  lay  out 
street  across  steam  railway, 
under  Laws  1897,  of  N.  Y.,  c. 
754. 
In  re  Opening  of  Ludlow  St., 

in  City  of  Yonkers  (N.  Y.), 

202. 

OULVBRTS. 

See  Water  and  Watercourses, 

CURVES. 

See  Carriers  of  Passengers. 

DAMAGES. 

See  Appeal. 

Carriers  of  Live  Stock. 
Carriers  of  Passengers. 
Death  by  Wrongful  Act. 
Elevated  Railways. 
Negligence. 
Personal  Injuries. 
Right  of  Way. 
Street  Railways. 

Appeal  for  delay  only. 
Potter  V.  Leviton  (III.),  625. 

Damages  traceable  in  some 
measure  to  tortious  act,  but 
resulting  chiefly  from  contin- 
gent circumstances,  too  re- 
mote. 

Central  of  Georgia  Ry.  Co.  v. 
Dorsey  (Ga.),  857. 
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Elements  of  damages  for  carry- 
ing-  a  passenger  beyond  her 
destination  at  night. 
Kansas  City,  Ft.  S.   &  M.  R. 
Co.  V.  Dal  ton  (Kan.),  187. 

Evidence. 

Duty  to  instruct  on  measures  of 
damages  as  affected  by  ad- 
mission of  evidence,  without 
objection,  that  widow  of  de- 
ceased was  in  poor  health. 
Illinois  Cent.  R.   Co.  z^.  At- 
well  (111.),  317. 
Mortality  tables. 
Central  of  Georgia  Ry.  Co. 
V.  Duffy  (Ga.), 660. 
Kzcessive    verdict   where   frac- 
ture of  neck  of  the  femur. 
Beringer  v,  Dubuque  St.  Ry. 
Co.  (Iowa),  872. 
Exemplary  or  punitive  damages 
may    be     awarded    where     a 
wrong  has  in  it  the  elements  of 
negligence   which  is  gross  or 
wanton  or     willfully    oppres- 
sive. 

Kansas  City,  etc.,  R.  Co.  v. 
Little  (Kan.),  701. 
Indignity  need  not  be  done  in 
the  presence  of  a  number  of 
persons,  in  order  to  entitle  the 
person  wronged  to  recover 
damages  for  humiliation  and 
disgrace  suffered. 
Kansas  City,  etc.,  R.  Co.   v. 

Little  (Kan.).  701. 

Instruction  stating  hypothetical 
case  furnishing  to  jury  stand- 
ard of  gross  and  reckless 
negligence  amounting  to  will- 
fulness, as  charged  in  com- 
plaint, not  ground  for  reversal. 
Boyd  V.  Blue  Ridge  Ry.  Co. 
(S.  Car), 754. 

Punitive  damages  may  be  re- 
covered against  railroad  com- 
pany for  injuries  caused  by 
such  gross  negligence  and 
recklessness  as  to  imply  will- 
fulness. 

Boyd  V,   Blue   Ridge  Ry.   Co. 
(S.  Car.),  754. 

Verdict  not  excessive,  in  action 
for  injury  to  passenger  caused 
by  sudden  starting  of  car 
while  she  was  alighting. 
Louisville  Ry.  Co.  v,  Casey 
(Ky.),  789. 

Where  two  or  more  persons  are 
injured  by  negligent  act  of 
railroad  company,  that  one  of 
them  was  sued  and  recovered 
exemplary  damages  for  inten- 


DAlilAGB&^Conttnued. 

tional  wrong  is  no  bar  to  claim 
of  others  to  recover  such  dam- 
ages. 

Griffin  v.  Southern  Ry.  (S. 
Car.),  758. 

DEATH  BY  WTIONQPUL  AOT. 

Authority  of  administratrix  to 
release  claim  against  relief 
association. 

Pittsburg,  C,  C.  &  St.  L.  Ry. 
Co.  V,  Gipe  (Ind.),  383. 
Burden  of  proving  due  care  on 
part  of  deceased. 
Day  V.    Boston  &    M.   R.   R. 
(Me.),  626. 

Contributory  Negligence. 
Jumping  from  train  through 
fear. 

Western  Maryland  R.  Co.  v. 
State,  to  Use  of  Shirk 
(Md.),  904. 

Damages. 
As  a  general  rule  in  action  for 
death  there  should  be  more 
evidence  as  to  quantum  of 
damages  than  mere  fact  that 
injured  party  died  at  certain 
age,  to  warrant  award  of  full 
statutory  damages. 
Hesse  v,  Meriden,  S.  &  C. 
Tramway  Co.  (Conn.),  774. 

Claim  that  there  was  not  suffi- 
cient evidence  bearing  on 
quantum  of  damages  to  war- 
rant award  of  full  statutory 
amount. 

Hesse  v,  Meriden,  S.  &  C. 
Tramway  Co.  (Conn.),  774. 

Elements. 
Chicago  &  E.    I.   R.    Co.  v. 

Beaver  (111.),  641. 
Western   Maryland  R.  Co.  v. 
State,     to    Use    of    Shirk 
(Md.),  904. 
Excessive  verdict. 
Garbaccio    v,    Jersey    City, 
etc.,   St.  Ry.  Co.   (N.   J.), 
66. 
Full  statutory  damages  prop- 
erly awarded. 

Hesse  v.  Meriden,  S.  &  C. 
Tramway  Co.  (Conn.),  774. 

Evidence. 
Burden   of  proving  due    care 
on  part  of  deceased. 
Cox  V.  South  Shore  &  B.  St. 
Ry.  Co.  (Mass.),  461. 
Insufficiency     of  evidence    of 
due  care  on  part  of  deceased. 
Cox  V.  South  Shore  A  B.  St. 
Ry.  Co.  (Mass.),  461. 
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Presumption  of  dne  care  on  part 
of  deceased  drover  who  jumped 
from  train  to  avoid  dang^er. 
Western  Maryland  R.  Co.  v. 

State,  to  Use  of  Shirk  (Md.)f 

904. 

Right  of  foreign  administrator 
to  sue. 

Florida  Cent.  &  P.  R.  Co.  v. 
Sullivan  (C.  C.  A.),  840. 

DEFECTS. 

See  Master  and  Servant, 

DBQRBB  OF  OARE. 

See  Carriers  of  Passengers. 
Licensees. 

Master  and  Servant. 
Street  Railways. 
Trespassers. 

DEIjAT. 

See  Carriers  of  Goods. 

disoovered  peril. 

See  Accidents  on  Track. 
Crossinj^s. 

DISCRIMINATION. 
See  Carriers  of  Goods. 

DISFIGUREMENT. 
See  Personal  Injuries. 

DISGRACE. 

See  Damages. 

DROVERS. 

See  Carriers  of  Passengers. 

DRUNKENNESS. 

See  Carriers  of  Passengers. 

EJECTION. 

See  Carriers  of  Passengers. 

ELECTRIC  RAILWAYS. 
See  Street  Railways. 

Contributory  Negligence. 

Care  required  of  pedestrian  in 
usiag  street  railways. 
Judg^e  V.  Elkins  (Mass.),  830. 

Not    an    additional    burden    on 
highway. 

Lonaconing,  M.  &  F.  R.  Co.  v. 
Consolidation  Coal  Co. 
(Md  ),8. 


ELEVATED  RAILW^ATS. 
See  Street  Railways. 

Effect  of  ownership  of  fee  on 
abutting  owner's  right  to  dam- 
age resulting  from  noise  in 
operation  of  elevated  railway. 
Baker  v.  Boston  Elevated  Ry. 
Co.  (Mass.),  831. 

Elevated  railroad  passenger  in- 
jured by  falling  sawdust  not 
entitled  to  recovery  under  doc- 
trine of  res  ipsa  loquitur. 
Wadsworth  v.  Boston  El.  Ry. 
Co.  (Mass.),  778. 

Noise  an  element  of  damage  to 
abutting  owner. 
Baker  v.  Boston  Elevated  Ry. 
Co.  (Mass.),  831. 

Whether  presence  of  sawdust 
and  shavings  and  a  piece  of 
wood  on  elevated  railroad 
structure,  by  the  falling  of 
which  a  person  is  injured,  not 
of  itself  evidence  of  negli- 
gence. 

Wadsworth  v.  Boston  El.  Ry. 
Co.  (Mass.),  778. 

EMINENT  DOMAIN. 

See  Crossings. 

Electric  Railways. 
Right  of  Way. 

Compensation  where  highway  is 

constructed  ovei  right  of  way. 

Southern  Kansas  Ry.    Co.  v. 

Oklahoma  City  (Okla.)«244. 

Compliance  with  statutory  re- 
quirements with  respect  to  due 
process  of  law  and  just  com- 
pensation. 

Southern  Kansas    Ry.  Co.   v. 
Oklahoma  City   (Okla.),  244. 

Consents  of  abutting  owners  to 
construction  and  operation  of 
street  railways  are  not  prop- 
erty rights. 

Hamilton,   G.    &   C.  Traction 
Co.  V.  Parish  (Ohio),  193. 

Consents  of  abutting  owners  to 
construction  and  operation  of 
street  railways  are  not  prop- 
erty rights,  but  rights  in  their 
nature  personal  to  each  owner 
of  an  abutting  lot. 
Hamilton,  G.  &  C.  Traction  Co. 
V.  Parish  (Ohio),  193. 

Consents  of  abutting  owners  to 
construction  and  operation  of 
street  railways  are  personal 
rights  bestowed  on  abutters  as 
check  upon  power  of  munici- 
pal   authorities    to   authorize 
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street    railways    to    be    con- 
structed and  operated  ag-ainst 
the  wishes  of  abutters. 
Hamilton,    G.   A  C.    Traction 
Co.  V.  Parish  (Ohio),  193. 

Damages. 

Measure  of  damag'e  where 
highway  is  constructed  over 
right  of  way. 

Southern  Kansas  Ry.  Co.  v, 
Oklahoma    City     (Okla.), 
244. 
L/iability  of  purchaser  of  railroad 
property  to  owner  entitled  to 
lien  on  right  of  way. 
Southern   Ry.    Co.   v,    Gregg 
(Va.),808. 
Owner's  lien    on  property  con- 
demned enforceable  in  equity. 
Southern    Ry.    Co.    v.  Gregg- 
(Va.),  808. 
Payment  of  award. 
Southern    Ry.    Co.    v,   Gregg 
(Va.),808. 
Presumption     of     payment     of 
award  from  lapse  of  time,  re- 
butted by  evidence. 
Southern    Ry.    Co.  v,   Gregg 
(Va.),808. 
Public  use,  construction  of  levee 
along  bank  of  river. 
Missouri,    etc.,     Ry.     Co.    v. 
Cambern  (Kan.),  806. 
Railroad  company's  right  to  in- 
junction against  dispossession 
prior  to  its  exercise  of  right  to 
condemn. 

Winslow  v»  Baltimore  &  Ohio 
R.  Co.  (U.  S.),  792. 
Right  of  Southern  Kansas  Rail- 
road  Company     to    condemn 
land  in     Indian  Territory  for 
turnouts  and  sidings. 
Southern  Kansas   Ry.   Co.    v. 
Oklahoma  City  (Okla.),  244. 
Right   to   compensation    where 
construction  of  highway  cross- 
ing over  right  of  way. 
Southern  Kansas  Ry.    Co.   v, 
Oklahoma  City   (Okla.),  244. 
Right  to  condemn  railroad  right 
of  way  for  telegraph  lines. 
Ft.  Worth  &  R.  G.  Ry.  Co.  v. 
Southwestern  Telegraph    & 
Telephone  Co.    (Tex.),  222. 
Turnouts  and  sidings  are  prop- 
erty within  meaning  of  article 
Ave  of  the  amendment  of  the 
federal   constitution   prohibit- 
ing   the   taking    of    property 
without  just  compensation. 
Southern  Kansas   Ry.   Co.   v, 
Oklahoma  City  (Okla.),  244. 
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What  constituted  "property" 
within  meaning  of  article  of 
federal  constitution  providing' 
that  private  property  shall  not 
be  taken  for  public  use  with- 
out just  compensation. 
Southern  Kansas  Ry.  Co.  v. 
Oklahoma  City  (Okla.),   244. 

EMPLOYEES. 

See  Master  and  Servant, 

EMPLOYERS'     LI  A  B I L I T  T 
ACTS. 

Burden  of  proving  that  cars 
were  being  used  in  moving  in- 
terstate commerce,  where  they 
were  not  furnished  with  auto- 
matic couplers,  as  required  by 
act  of  congres5>. 
Winkler  z/.  Philadelphia  &  R. 
Ry.  Co.  (Del.),  361. 

Contributory  Negligence. 

Contributory  neg'ligence  may 
be  good  defense  where  non- 
compliance with  act  of  con- 
g'ress  requiring  cars  to  be 
equipped  with  automatic 
couplers. 

Winkler  v.   Philadelphia  & 
R.  Ry.  Co.  (Del.),  361. 
Doctrine  of  assumption   of  risk 
rendered  inapp^cable  by  stat- 
ute of  North  Carolina. 
Mott  V,  Southern  Ry.   Co.   (N. 
Car.).  444. 
If  a  car  being  moved  has  come 
from  a  point  out  of  the   state, 
it  has  been  moving  interstate 
commerce,    within   the  mean- 
ing of  act  of  congress  requir- 
ing cars  to  be  equipped  with 
automatic  couplers. 
Winkler  v.  Philadelphia  &  R. 
Ry.  Co.  (Del.),    361. 
Insufficiency  of  evidence  to  show 
compliance  with   act  of  con- 
gress   requiring    cars    to    be 
equipped  with  automatic  coup- 
lers. 

Winkler  r.  Philadelphia  &  R. 
Ry.  Co.  (Del.),  361. 
Locomotive  tender  as  a  car 
within  meaning  of  act  of  con- 
gress requiring  cars  to  be 
equipped  with  automatic  coup- 
lers. 

Winkler  v,  Philadelphia  &  R. 
Ry.  Co.  (Del).  361. 
Though  a  car  to  which  a  tender 
was  being  coupled  was  not 
used  in  interstate  commerce, 
the  case  was  within  the  act  of 
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conf^resa  requiring'  cars  to  be 
equipped  with  automatic  coup' 
lers,  if  the  removal  of  such 
car  was  a  necessary  step  in 
moving:  an  interstate  car. 
Winkler  v.  Philadelphia  &  R. 
Ry.  Co.  (Del.),  361. 

BQtJITY. 

See  Eminent  Dotnain, 


See  Taxation, 

EVIDENCE. 

See  Carriers  of  Passengers, 
Connecting  Carriers, 
Damages, 

Master  and  Servant, 
Negligence, 
Personal  Injuries, 
Pes  GestcB, 

Comparative  weight  of  positive 
and  negative  testimony. 
Southern  Ry.  Co.  v,  O'Bryan 
(Ga.).  59. 
Pieces  of  broken  car  wheel,  in 
action  for  death  of  conductor 
killed  in  derailment. 
Roberts  v.  Port  Blakely  Mill 
Co,  (Wash.),  403. 

BXOBSSIVB  VBRDIOT. 

See  Death  by  Wrongful  Act, 

EXOBSS  BATES. 

See  Tickets  and  Fares, 

EXCURSION  TICKETS. 
See  Tickets  and  Fares, 

EXECUTORS. 

See  Death  by  Wrongful  Act, 

EXEMPLARY  DAMAGES. 

See  Carriers  of  Passengers, 
Damages, 
Negligence, 
Personal    Injuries, 

EXEMPTIONS. 
See  Taxation, 

EXPENSES. 
See  Damages, 

EXPERT  TESTIMONY. 

See  Carriers  of  Live  Stock, 
Personal  Injuries, 

PALSB  IMPRISONMENT. 
See  Carriers  of  Passengers, 


FARES. 

See  Tickets  and  Fares, 

FELLOW  SERVANTS. 

See  Employers*  Liability  Acts, 
Master  and  Servant, 

Engineers  of  different  trains  fel- 
low  servants,    under  employ- 
er's liability  act  of  Indiana. 
Pittsburg,  C,  C.  &  St.  L.  Ry. 
Co.  V,  Gipe  (Ind.),  383. 

Instruction  in  reg-ard  to  incom- 
petency of  fellow  servant  not 
warranted  by  evidence. 
Gila  Valley,  G.   &  N.  R.  Co.  v, 

Lyon  (Ariz.),  817. 

Question  whether  neglig-ence  of 
fellow  servant  was  proximate 
cause  or  whether  defendant's 
negligence  was  a  contributing 
cause  ordinarily  for  the  jury. 
Gila  Valley,  G.  &  N.  R.  Co.  v, 
Lyon  (Ariz.),  817. 

Section  hand  and  foreman  are 
not. 

Illinois  Cent.  R.  Co.  v,  Atwell 
(111.),  317. 

Train  dispatcher  issuing^  orders 
for  movement  of  trains  a  rep- 
resentative of  the  railroad 
company. 

Northern  Pac.  Ry.  Co.  v.  Mix 
(C.  C.  A.),739. 

FENCES. 

See  Stock,  Injuries  to. 

Sufficiency  of  special  finding 
that  stock  killed  on  track  es- 
caped through  a  defective, 
open  gate. 

Saar  f^.  Chicago,  etc.,  R.  Co. 
(Iowa),  554. 

FIREMEN. 

See  Master  and  Servant, 

FIRES. 

Deductions  on  account  of  in- 
surance, under  Pub.  St. 
Massachusetts,  ch.  112,  § 
214,  as  amended  by  statute 
1895,  ch.  293. 

Lyons  v,  Boston  &  L.  R.  R. 
(Mass.),  268. 

Negligence  of  railroad  company 
in  starting  fire  on  plaintiff's 
premises  as  proximate  cause  of 
injury  to  his  health,  by  over* 
exertion  in  putting  it  out. 
Glanz  V,  Chicago,  M.  &  St.  P. 
Ry.  Co.  (Iowa),  213. 
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Proximate     cause     where    per- 
sonal injuries  were  sustained 
in  attempt  to  eztingcuiah  lire. 
Logran    V.    Wabash    Ry.    Co. 
(Mo.).  274. 

Statute  throwing*  burden  of  proof 
on  railroad  company  where 
loss  is  sustained  from  fire  set 
by  locomotive  not  applicable  to 
actions  for  personal  injuries. 
Duree  v.  Chica^jfo,  M.  &.  St.  P. 
Ry.  Co.  (Iowa),  369. 

Sufficiency  of  evidence  of  origin. 
Glanz  V,  Chicago,  M.  &  St.  P. 
Ry.  Co.   (Iowa),  213. 

FORBIGN  OARS. 

See  Carriers  of  Passengers, 

FOBFBITIJRB. 
See  Public  Lands, 

FRANOHI8BS. 

See  Quo  Warranto, 
Street  Railways, 

FRBIQHT  TRAINS. 

See  Carriers  of  Passengers, 

FRIGHT. 

See  Damages, 

Death  by  Wrongful  Act, 

FRIGHTBNIKG  TBAMS. 

Burden  of  proof  to  show  that 
emission  of  steam  was  unnec- 
essary. 

Lrouisville  &  N.  R.  Co.  v,  Lee 
(Ala.),  815. 

Railroad  company  not  liable  for 
injuries  to  horses  taking  fright 
at  ordinary  operation  of  hand 
car. 

Chicago»etc.,  R.  Co.  v,  Roberts 
(Neb.),  277. 

Railroad  not  liable  for  injuries 

caused  by  team  taking  fright 

at  ordinary  operation  of  train. 

Hendricks  v.  Fremont,  etc. ,  R. 

Co.  (Neb.),  281. 


See  Master  and  Servant, 

GATB8. 

See  Fences, 

GRANTS. 

See  Public  Lands, 

GROSS  NBGLIGBNOB. 

See  Carriers  of  Passengers, 
Crossings, 
Damages, 


HAND  OARS. 

See  Frightening  Teams, 

HBADLIGHT. 
See  Crossings, 

HOMBSTBADBRS. 
See  Public  Lands, 

HORSBS. 

See  Carriers  of  Live  Stocks 

HUMILIATION. 
See  Damages, 

lOB. 

See  Carriers  of  Passengers, 
Master  and  Servant, 

INOONVBNIBNOB. 
See  Damages, 

INDBBTBDNBSS. 

See  Stock  and  Stockholders, 

INDIOTMBNTS. 

See  Carriers  of  Goods, 

INDIGNITIBS. 
See  Damages, 

INSPBOTION. 

See  Carriers  of  Passengers^ 

INSTRUOTIONS. 
See  Damages, 

INSI7RANOB. 
See  Fires, 

INTBRSTATB  OOMMBROB. 

See  Attachment, 

Employers^  Liability  Acts,. 

INTBRVBNING  AOTS. 
See  Negligence, 

INTOXIOATION. 

See  Carriers  of  Passengers, 
Contributory    Negligence^ 

ISSUBS. 

See  Carriers  of  Passengers, 

JBRKS  AND  JARS. 

See  Carriers  of  Passengers, 

JBRKS  AND  JOLTS. 

See  Carriers  of  Passengers, 

JXJRISDIOTION. 

See  Railroad  Commissions^ 
Torts. 
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LEGAL  TENDER. 

See  Tickets  and  Fares, 

LEVEES. 

See  Constitutional  Law, 
Eminent  Domain, 

LICENSEES. 

See  Stations  and  Depots, 

Care  due  person  at  point  habit- 
ually used  by  many  people, 
with  the  knowledg'e  and  with- 
out the  disapproval  of  the  rail- 
road company. 

Bullard  V.   Southern    Ry.  Co. 
(Ga.),606. 

Contributory  Negligence. 

Question  for  jury  in  action  for 

killings  of  deceased  at  point 

habitually  used  for  crossing 

by  public. 

Bullard  V.  Southern  Ry.  Co. 
(Ga.)i  606. 
Duty  to  know  that  licensee  is  on 
train. 
Central  of  Georgia  Ry.  Co.   v, 

DuflFy  (Ga.),  660. 
Liability  for  injury  to  licensee 
as  affected  by  fact  that    his 
employee  had  been  notified  by 
company  to  withdraw  him. 
Central  of  Georgia  Ry.  Co.  v. 

Duffy  (Ga.).  660. 
Liability  for  injury  to  licensee 
on   train  as  affected  by  igno- 
rance on  part  of  trainmen  of 
his  presence. 
Central  of  Georgia  Ry.  Co.  v. 

Duffy  (Ga.),  660. 

LIENS. 

See  Eminent  Domain, 

Priority. 
Flanagan    Bank    v,  Graham 
(Ore.),  446. 

LIFE  TABLES. 
See  Damages, 

LIGHTS. 

See  Carriers  of  Passengers, 

LIMITING  LIABILITY. 
See  Carriers  of  Live  Stock, 

LIVE  STOCK. 

See  Carriers  of  Live  Stock, 

LOSS  OP  TIME. 
See  Damages, 

LOST  TICKETS. 

See  Tickets  and  Fares, 


See  Master  and  Servant, 

MAIL. 

See  Carriers  of  Mail, 

MALICIOUS  PBOSECIJTION. 

Ini»uflSciency  of  evidence  to  show 
that  station  agent  was  acting^ 
within  scope  of  his  authority 
in  procuring  arrest  of  person 
loitering  around  station. 
Wikle  V,  Louisville  &  N.  R. 
Co.  (Ga.),  333. 

MASTER  AND  SERVANT. 

See  •  Contributory  Negligence. 
Employers^  Liability  Acts. 
Evidence, 
Fellow  Servants, 
Malicious  Prosecution, 
Negligence, 
Personal  Injuries, 
Res  Gestce, 
Trials, 

Application  of    employers'   lia- 
bility  act  of  Missouri. 
Callahan   v,    St.    Louis,  etc., 
Ry.  Co.  (Mo.),  293. 

Assumption  of  Risk. 
Attempting  to  stop  car  run- 
ning downgrade. 
McGrath  v,  Delaware,  L.  & 
W.  R.  Co.  (N.  J.),  334. 
Danger  incurred  in  obedience 
to  orders  of  superior. 
Long  V,  Illinois  Cent.  R.  Co. 
(Ky.),  349. 
Doctrine  of  assumption  of  risk 
rendered     inapplicable      by 
statute  of  North  Carolina. 
Mott   V,   Southern   Ry.    Co. 
(N.  Car.).  444. 
Employee    does    not    assume 
risk  arising  from  company's 
neglect  to  furnish  safe  cars. 
Northern    Pac.  Ry.    Co.   v, 
Tynan  (C.  C.  A.),  394. 
Employee    does    not    assume 
risk  created    by  employer's 
negligence. 

Alabama  Great  Southern  R. 
Co.  V,  Brooks  (Ala.),  375. 
Employee  working   under  car 
did  not  assume  risk  of  fail- 
ure to  give  warning. 
Carroll  v.  New  York,  N.  H. 
&  H.  R.  R.  (Mass.),  313. 
Error  in   not  charging  as    to 
assumption  of  risk  by  brake- 
man  of  injury  from  accumu- 
lation of  ice  on  switch  track. 
Sankey  v,   Chicago,  R.  I.  & 
P.  Ry.  Co.  (Iowa),  306. 
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MASTBR    AND    SBBVANT^ 
Continued, 

Section  hand  injured  by  sparks 
and  cinders  thrown  off  by 
eng-ine. 

Duree  v,   Chicago,  M.  &  St. 
P.  Ry.  Co.  (Iowa),  369. 
Care  required  of  master  ic  pro- 
viding* machinery. 
Atlantic  &  D.  Ry.  Co.  v.  West 
(Va.),291. 
Care  required  of  master  to  no- 
tify trainmen  in  order  to  pre- 
vent collisions. 

Northern  Pac.  Ry.  Co.  v.  Mix 
(C.  C.  A.).  739 . 

Contributory  Negligence. 

Attempting  to  stop  car  run- 
ning downgrade  with  rotten 
sprag. 

McGrath  v*  Delaware,  L.  & 
W.  R.  Co.  (N.  J.),334. 
Brakeman  injured  while  stand- 
ing with  his  back  in  direc- 
tion from  which  car  might 
be  kicked. 

Dolphin  V.  New  York,  N.  H. 
&H.   R.  Co.    (Mass.),  341. 
Brakeman  killed  while  work- 
ing   from    inside  of    curve 
while  attempting  to  couple 
cars  on  side  track. 
Northern   Pac.    Ry.   Co.   v, 
Tynan  (C.  C.  A.),  394. 
Burden    of  proving  that   de- 
ceased engineer  was  guilty 
of  contributory  negligence. 
Central  of  Georgia  Ry,    Co. 
V.  Vining  (Ga.),  312. 
Employee  injured   by  passing* 
car     while     working     near 
track. 

Riddle  r.  Forty-Second  St., 
M.  &  St.  N.  Ave.  Ry.  Co. 
(N.  Y.),  373. 

Failure  of  fireman  injured  in 
collision    to    give    engineer 
proper  signals. 
Texas  &  P.  Ry.    Co.  v,  Rea- 
gan (C.  C.  A.),  345. 

Going  between  standing  cars. 
Dillon  V,  Iowa  Cent.  Ry.  Co. 
(Iowa),  336. 

Hazardous  work  in  removing 
hand  car  from  track  under 
orders. 

Illinois  Cent.  R.  Co.  v,  At- 
well    (111.),  317. 

Injury  to  brakeman 's  foot 
crushed  between  couplers 
was  caused  by  contributory 
n^fflifiTdce  and  not  by  de- 
fective couplers. 


MASTER    AND    SERVANT- 
Continued. 

Elmore  v.  Seaboard  Air  Line 
Ry.  Co.  (N.  Car.),  410. 
Insufficiency  of  allegation  of 
obvious  danger. 
Alabama  Great  Southern  R. 
Co.   V,  Brooks  (Ala.),  375. 
Pleading. 
Alabama  Great  Southern  R. 
Co.  V,  Brooks  (Ala.),  375. 
Pleading  obvious  danger. 
Alabama  Great  Southern  R* 
Co.  V,  Brooks   (Ala.),  375. 
Duty  to  warn  servant  of  spe- 
cial risk  cinnot  be  delegated 
so  as  to  relieve  master  of  re- 
sponsibility. 

Mercantile  Trust  Co.  v,  Pitts- 
burgh, etc.,  Ry.  Co.  (C.    C. 
A.),  354. 
Employee   working^    under    car 
had  right  to  assume  that  train 
would  not  be  backed  on  track 
at  unreasonable  rate  of  speed. 
Carroll  v.  New   York,    N.  H. 
A  H.  R.  R.  (Mass.),  313. 

Evidence. 

Examination  of  conductor  to 
bring  out  fact  that  he  re- 
mained silent  when  brake- 
man  told  him,  after  accident 
to  latter,  that  he  tried  to 
couple  air  brakes  according 
to  conductor's  orders. 
Alabama  Great  Southern  R. 
Co.  V.  Brooks  (Ala.),  375. 
Expert  testimony  as  to 
whether  cinder  injuring  sec- 
tion hand  was  hot. 
Duree  v,  Chicago,  etc,  Ry. 
Co.  (Iowa),  369. 
Testimony  of  third  party  as 
to  silence  of  conductor  when 
brakeman  told  him  after 
accident  to  latter,  that  he 
tried  to  couple  air  brakes 
according  to  conductor's  or- 
ders. 

Alabama  Great  Southern  R. 
Co.  V,  Brooks  (Ala.),  375. 
Insufficiency    of    allegation    of 
defendant's     negligence       in 
causing    death    of    brakeman 
killed  while  between  cars. 
Alabama  Great   Southern   R. 
Co.  V,  Brooks  (Ala.),  375. 
Insufficiency  of  evidence  of  neg- 
ligence on  part  of  switching 
crew  where  engineer  of  front 
train  was  killed  while  between 
cars. 

Dillon  V.    Iowa  Cent.  Ry,  Co. 
(Iowa),  336. 
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MASTER    AND    SERVANT— 
Continued. 

Insufficiency  of  evidence  of  neg- 
lig^ence    where    section   hand 
was  struck  in    eye   by  some- 
thing^ while  train  was  passing. 
Duree  v.   Chicago,   M.  &   St. 
P.  Ry.  Co.  (Iowa).  369. 
Liability  for    injury  to   brake- 
man  caused  by   accumulation 
of  ice  on  switch  track. 
Sankey   v,    Chicago,   R.  I.    & 
P.  Ry.  Co.  (Iowa),  306. 
L/iability  of  company  for  death 
of  brakeman  caused  by  over- 
loading cars. 

Louisville,  H.  &  St.   L.   Ry. 
Co.  V,  Chandler  (Ky.),  365. 
Liability  of  company  for  mal- 
practice in    treatment   of  in- 
jury to  boy. 

Sawdey  v,  Spokane  Falls  8l 
N.  Ry.  Co.  (Wash.),  283. 
Liability  of  master  for  negli- 
gent act  of  servant  depends 
upon  whether  it  was  per- 
formed within  scope  of  employ- 
ment. 

Lima  Ry.  Co.  v.  Little  (Ohio), 
162. 
Mere  fact  that  foreman,  as  em- 
ployees   were    about    to    use 
hand    car  for    pleasure  trip, 
requested  them    to  bring  his 
mail,  did  not  render  them  in 
the    employ    of  the  company 
while  on  the  trip. 
Illinois  Cent.  R.  Co.  v.   Dot- 
son  (Ky.)>  380. 
Negligence  in  failing  to  warn 
trainmen  of  damage    to  rail- 
road track  from  storm  primary 
cause  of  death  of  brakeman. 
Mercantile  Trust  Co.  v.  Pitts- 
burgh, etc.,  Ry.  Co.  (C.  C. 
A.),  354. 
Negligence   in  using  old  style 
Miller  hook  coupler. 
Northern  Pac.  Ry.  Co.  v.  Ty- 
nan (C.  C.  A.),  394. 
Negligence  of  master  not  pre- 
sumed from    mere   fact    that 
lever  of  hand  car  broke. 
Brooks  V.  Louisville  &  N.  R. 
Co.  (Ky.),  401. 
Nonsuit  in  action   for  injury   to 
employee  loading  car  resulting 
from    fall  of  portion  of  load. 
Schultz  V.   Chicago,  M.   &  St. 
P.  Ry.  Co.  (Wis.),  343. 
Nonsuit  properly  denied  in  ac- 
tion for  death  of  conductor  of 
logging  train,  from  derailment 
caused  by  alleired  negligence 
in  failing  to  provide  safe  cars. 


MASTER    AND    SERVANT— 
Continued, 

Roberts  v.  Port    Blakelj  Mill 
Co.  (Wash.),  403. 

Not  negligence  to  use  unblocked 
frogs  in  railroad  freight  yard. 
Kilpatrick   v,   Choctaw,  O.   &. 
G.  R.  Co.  (C.  C.  A.),  501. 

Quest iou  for  jury  whether,  by 
contract  of  employment,  pro- 
viding for  the  retention  of 
part  of  employee's  salary  for 
hospital  fund,  company  con- 
tracted to  treat  employee  #or 
all  injuries,  or  for  only  those 
received  in  course  of  employ- 
ment. 

Sawdey  v,   Spokane  Falls   & 
N.  Ry.  Co.  (Wash.),  283. 

Question  for  jury  whether  rail- 
road was  guilty  of  negligence 
in  not  furnishing  safe  prem- 
ises where  brakeman  was  in- 
jured by  act  of  conductor  in 
allowing  cars  to  run  on  siding 
by  their  momentum  without 
any  one  in  charge. 
Gila  Valley,  G.  ii  N.  R.  Co. 
V,  Lyon   (Ariz.).  817. 

Question  for  jury  whether  train 
dispatcher  was  guilty  of  negli- 
gence causing  collision  in 
which  brakeman  was  injured. 
Northern  Pac  R.  Co.  ».  Mix 
(C.  C.  A.),  739. 

Relationship  a  question  for  jury 
under  proper  instruction  from 
court. 

Lima  Ry.  Co.  v.  Little  (Ohio), 
162 

Rev.  St.  of  Mo.,  1899,  S  2873, 
providing  that  every  railroad 
corporation  in  the  state 
shall  be  liable  for  all  dam- 
ages sustained  by  any  serv- 
ant "while  engaged  in  the 
work  of  operating  such  rail- 
road by  reason  of  the  negli- 
gence of  any  other  agent  or 
servant  thereof"  is  not  un- 
constitutional, as  subjecting 
railroad  companies  to  a  lia- 
bility not  imposed  on  other 
persons  or  companies  under 
similar  conditions. 
Callahan  v,  St.  Louis,  etc., 
Ry.  Co.  (Mo.), 293. 

Rule  providing  for  minimum 
time  for  running  cars  between 
certain  points  not  binding 
on  engineer,  so  as  to  forfeit 
the  right  of  his  widow  to  re- 
cover for  his  death. 
Central  of  Georgia  Ry.  Co.  v, 
Vining  (Ga.),  312. 
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MASTBR    AKD    SBBVANT— 
Continued, 

Rules  of  railroad  compaoy  direct- 
ing actions  of  train  dis- 
patcher prima  facie  evidence 
of  what  is  due  care  on  his  part. 
Northern  Pac.  Ry.  Co.  v.  Mix 
(C.  C.  A.),  739. 

Statute  throwing  burden  of 
proof  on  railroad  company 
where  loss  is  sustained  from 
fire  set  by  locomotive  not  ap- 
plicable to  actions  for  personal 
injuries. 

Duree  v,  Chicago,  M.  8l  St.  P. 
Ry.  Co.  (Iowa),  369. 

Sufficiency  of  evidence  of  mal- 
practice in   treatment    of    in- 
jured employee. 
Sawdey   v,   Spokane  Falls  & 
N.  Ry.  Co.  (Wash.), 283. 

Sufficiency  of  evidence  of  negli- 
gence of  train  dispatcher,  in 
action  for  injury  to  brakeman 
from  collision  between  trains. 
Northern  Pac.  Ry.  Co.  v.  Mix 
(C.  C.  A.),  739. 

Sufficiency  of  evidence  of  negli- 
gence where  brakeman  was 
injured  by  reason  of  accumu- 
lation of  ice  on  switch  track. 
Sankey  v,  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Iowa),  306. 

Sufficiency  of  evidence  to  show 
that  brakeman  slipped  on  ac- 
cumulation of  ice  inside  of  rail 
of  switch  track. 
Sankey  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Iowa),  306. 

Sufficiency  of  evidence  to  show 
want  of  ordinary  care  in  con- 
struction of  platform  causing 
injury  to  servant. 
Atlantic  &  D.  Ry.  Co.  v.  West 
(Va.),291. 

Violation  of  rule  by  train  dis- 
patcher prima  facie  evidence 
of  negligence. 

Northern  Pac.  Ry.  Co.  v.  Mix 
(C.  C.  A.),  739. 

Where  death  of  railroad  section 
hand  was  due  to  attempt  to 
obeying  improper  order  of  f  ore- 
man «  his  administrator  might 
recover,  foreman  not  being  a 
fellow  servant  with  regard  to 
exercise  of  his  power  to  com- 
mand. 

Illinois  Cent.  R.  Co.  v,  Atwell 
(111.),  317. 

Work  of  operating  railroad,  what 
constitutes,  within  meaning  of 

6  R  R  R— 63 


MASTBR    AND    SBBVANT— 
Continued, 

employers'  liability  act  of  Mis- 
souri. 

Callahan  v,  St.  Louis,  etc.,  Ry. 
Co.  (Mo.),  293. 

MENTAL  SUFFBBING. 

See  Damaf(es, 

Personal  Injuries, 

MERCHANDISE. 
See  Baggage, 

MHiEAGB  BOOKS. 
See  Tickets  and  Fares, 

MOBS. 

See  Carriers  of  Passengers, 

MOBTAIilTY  TABLES. 
See  Damages, 

MOBTGAGBS. 

See  Liens, 

MOTOBMBN. 

See  Street  Railways, 

MUNIOIPAL  OOBPOBA- 
TIONB. 

See  Eminent  Domain, 

NBGLIGBNOB. 

See  Accidents  on   Track, 
Ct  ossings. 
Damages. 

Elevated  Railroads, 
Master  and  Servant, 

Burden  of  proving,   instruction. 
Roberts  v.  Port   Blakely  Mill 
Co.  (Wash.),  403. 
Definition,  instruction. 
Roberts  v.  Port  Blakely  Mill 
Co.  (Wash.),  403. 
In  an  action  against  railroad  for 
personal      injuries,      petition 
must   show    that    injury   was 
naturally   and  probably    con- 
sequent from  the  negligence 
of  the  company. 
Mayne  v,  Chicago,  R.  I.  8l  P. 
Ry.  Co.  (Okla.),  61. 
Instruction. 
Metropolitan   St.   Ry.    Co.    v. 
Rouch  (Kan.),  457. 
Negligence  in  operating   trains 
generally  a  question  for  jury. 
Central  of  Georgia  Ry.  Co.   v, 
McKinney  (Ga.),  71. 
Proximate  cause  where  interven- 
ing act. 

Southern    R.     Co.     v,    Webb 
(Ga.),76. 
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Question  for  jury. 
Alabama  Midland  R.  Co.    v. 
Hatcher  (Ga.),486. 
Sufficiency  of  evidence  of  will- 
ful negrliST^nce. 

Griffin  v.    Southern   Ry.    (S. 
Car.),  758. 
When  question  of  law. 
Chicago,  etc-,  R.   Co.  v.  Win- 
frey (Neb.),  689. 

NOISB. 

See  Elevated  /Railways, 

NONASSIQNABLB    DUTIES. 

See  Fellow  Servants, 
Master  and  Servant 

NOTIOB. 

See  Baggage, 

Tickets  and  Fares. 

NOTICE  OF  OLAIM. 

See  Carriers  of  Live  Stock, 
Personal  Injuries, 

NUISANCES. 

See  Elevated  Railways, 

NURSING. 

See  Personal  Injuries, 

OBSTRUCTED  VIEWS. 
See  Crossings, 

OBSTRUCTIONS. 
See  Crossings, 

OBSTRUCTIONS  NEAR 
TRACK. 

See  Carriers  of  Passengers, 

OFFICERS. 

Authority  to  give  bonds  when 
pleading  for  writ  of  certiorari. 
Alabama  Midland    Ry.  Co.  v, 
Stevens  (Ga.),  568. 
Delivery  of  rolling  stock  to  com- 
pany where  purchased  by  gen- 
eral manager  as  contractor. 
Flanagan    Bank    v,    Graham 
(Ore.).  446. 
Ratification  of  act  of  agent  in 
giving   bond    when    pleading 
for  writ  of  certiorari. 
Alabama  Midland   Ry.  Co.  v, 
Stevens  (Ga.),  568. 

OPINION  EVIDENCE. 
See  Street  Railways, 

ORDINANCES. 

See  Crossings, 

Street  Railways. 


ORIGIN. 

See  Fires, 


See  Baggage, 

Death  by  Wrongful  Act. 

PASSENQBRS. 

See  Carriers  of  Passengers, 
Street  Railways, 

PEDESTRIANS. 

See  Electric  Railways, 
Street  Railways, 

PBDIGREE. 

See  Carriers  of  Live  Stock, 

PERISHABLE  FREIGHT. 
See  Carriers  of  Goods, 

PERSONAL  INJURIES. 
See  Accidents  on  Track. 
Crossings, 
Fires. 
Street  Railways. 

Conductor  of  freight  train  may 
properly  be  found  to  be  in 
charge  or  control  of  it,  though 
he  is  temporarily  absent,  if 
nothing  is  done  meanwhile 
contrary  to  his  orders. 
Carroll  v.  New  York,  N.  H.  A 
H.  R.  R.  (Mass.),  313. 

Damages. 

Compensation  may  be  had  for 
mental  suffering  and  distress 
of  mind  caused  by  disfigttre- 
ment. 

Gray  v,  Washington  Water 
Power  Co.  (Wash.),  479. 

Damages  on  account  of  mal- 
presentation  and  death  of 
child,  at  its  birth,  fifteen 
months  after  the  accident, 
too  remote. 

Simonson    v.     Minneapolis 
St.  L.  R.  Co.  (Minn.),  190. 

Duty  to  specially  instruct  ou 
measure  of  damages,  as 
affected  by  admission  of 
evidence,  without  objection, 
that  widow  of  deceased  was 
in  poor  health. 
Illinois  Cent.  R.  Co.  v,  At- 
well  (111.),  317. 

Elements  of  damage. 
Chicago    City    Ry.    Co.    v, 
Fennimore  (111.),  644. 

Evidence  of  amount  which 
husband  of  injured  wife  paid 
physician  for  his  services, 
admissible  to  show  wife's 
condition. 

Oliver  V.  Columbia,  N.  &  L. 
R.  Co.  (S.  Car.),  708. 
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tinned. 

Injured  party   may  testify  as 
to  his  own  estimate  as  to  the 
amount  of  his  damage. 
Oliver  v,  Columbia,  N.  &  L. 
R.  Co.  (S.  Car.),  708. 

No  recovery  can  be  had  for 
fright  or  mental  suffering 
as  an  independent  element 
of  damage,  unaccompanied 
by  bodily  injury. 
Kansas  City,  Ft.  S.  Sl  M.  R. 
Co.  V,  Dal  ton  (Kan.)i  187. 

Reason  for  allowing  punitive 
damages. 

Oliver  v,  Columbia,  N.  &  L. 
R.  Co.  (S.  Car.),  708. 

Recovery  of  exemplary  dam- 
ages in  vindication  of  pri- 
vate right  which  has  been 
willfully  invaded. 
Oliver  v.  Columbia,  N.  &  L. 
R.  Co.  (S.  Car,),  708. 

Remote  damages. 
Simonson  v,  Minneapolis  St. 
St.  L.  R.  Co.  (Minn.),  190. 

To  sustain  a  claim  for  exem- 
plary damages  against  a 
railroad  company  there  must 
not  only  be  gross  negligence, 
but  a  willful,  reckless  disre- 
gard of  the  rights  of  the 
party  injured. 

Oliver  v.  Columbia,  N.  &  L,. 
R.  Co.  (S.  Car.),  708. 

Where  physician  stated  that 
he  knew  value  of  services 
for  nursing,  his  evidence  as 
to  value  was  properly  ad- 
mitted. 

Beringer  v,  Dubuque  St.  Ry. 
Co.  (Iowa),  872. 

Evidence. 

E^vidence  of  similar  accidents. 
Central  of  Georgia  Ry.   Co. 
V,  Dufify  (Ga.),  660. 
Examination     of      plaintiff's 
person. 

Sambuck  v.  Southern  Pac. 
Co.  (Cal.),  687. 

Nonexpert  testimony  as  to  na- 
ture of  injuries. 
Chicago  &  £.  I.  R.   Co.  v. 
Randolph  (111.),  632. 

Negligence  of  railroad  company 
in  starting  fire  on  plaintiff's 
premises  as  proximate  cause 
of  injury  to  his  health  from 
overexertion  in  putting  it  out. 
Glanz  V.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (Iowa),  213. 

Proximate  cause  where  personal 


PERSONAL    INJURIES— Cbii- 
iinued» 

injuries  were  sustained  in  at- 
tempt to  extinguish  lire. 
Logan    V,    Wabash    Ry.    Co. 
(Mo.),  274. 

Question  for  jury  whether  inju- 
ries to  passengers  were  per- 
manent. 

Louisville  Ry.    Co.    f.   Casey 
(Ky.),789. 

Statute  throwing  burden  of 
proof  on  railroad  company 
where  loss  is  sustained  by 
fire  set  by  locomotive  not  ap- 
plicable to  actions  for  personal 
injuries. 

Duree  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (Iowa),  369. 

Sufficiency  of  notice  of  claim, 
under  St.  1894,  of  Mass.,  c.  389, 

§1. 

Carroll  v.  New  York,  N.   H.  & 

H.  R.  R.  (Mass.),  313. 

PERSONS. 

See   Corporations, 

PLACARDS. 

See  Tickets  and  Fares, 

PLATFORMS. 

See  Carriers  of  Passengers, 
Street  Railways, 

PLEADINQ. 

See  Contributory  Negligence, 

POLICE  PO'WBR. 

See  Streets  and  Highways, 

V.  S.  3844,  3845,  3846,  requiring 
railroads    to   maintain    cross- 
ings, a  valid  police  regulation. 
Town  of  Clarendon  v,  Rutland 
R.  Co.  (Vt.),  1. 

PRESUMPTIONS. 

See  Baggage, 

Carriers  of  Passengers, 
Stockt  Injuries  to. 

PROSECUTIONS. 

See  Carriers  of  Goods, 

PROXIMATE  CAUSE. 

See  Fellow  Servants, 
Negligence, 
Personal  Injuries, 

PUBLIC  LANDS. 

See  IVater  and  IVatet courses, 

Bffect  of  inclusion  in  forest  res- 
ervation on  rights  of  settlers 
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or  un  surveyed  railroad  lands, 
under  act  of  Jan.  13,  1886. 
Holmes  v.   United  States    (C. 

C.  A.),  486. 
Rights  of  bona  fide  purchasers 
against  persons  claiming   by 
adverse  possession. 
San  Jose  Land  &  Water  Co.  v. 

San  Jose  Ranch  Co.  (U.  S.), 

824. 
Rights  of  settlers  on  un surveyed 
lands  where  exceptions   from 
forest  reservations. 
Holmes   v.  United  States  (C. 

C.  A.),486. 
Rights  of  subsequent  grantees 
to  forfeited  land. 
San  Jose  Land  &  Water  Co.  v. 

San  Jose  Ranch  Co.  (U.   S.), 

824. 

PUBLIC  POLICY. 

S^e  Stations  and  Depots. 

PUBLIC  USB. 

See  Eminent  Domain, 

PUNITIVB  DAMAGES. 

See  Carriers  of  Passengers. 
Damages. 
Personal  Injuries. 

QUESTIONS  OP  LATV. 
See  Tickets  and  Fares. 

QUO  W^ARRANTO, 

A  street  railway  franchise  is  a 
"franchise"  within  meaning 
of  statute  of  Wisconsin  pro- 
viding that  action  may  be 
brought  against  any  person 
unlawfully  holding  or  exercis- 
ing any  franchise,  and  may 
be  annulled  for  cause  by  quo 
warranto. 

State  V.   Milwaukee,  etc.,  R. 
Co.  (Wis.),  261. 

RAILROAD  COMMISSIONS. 

Duties  and  powers. 
Morgan's  Louisiana  &  7^.  R.  & 
S.  S.  Co.    V.  R.  Commission 
of  Louisiana  (La.),  122. 
In   selecting  location   for  depot 
regard  is  to  be  had  as  to  ability 
of  the    railroad,    in  view  of 
its  entire  business,    to  estab- 
lish    and  maintain  depot,  and 
not  to   its  situation   at    some 
special  locality. 
Morgan's  Louisiana  &  T.  R.  & 
S.  S.  Co.  V.  R.   Commission 
of  Louisiana   (La.),  122. 
Jurisdiction   of    supreme  court 


RAILROAD  COMMISSIONS— 
Continued. 

in  disposing  of  matters  of  dis- 
pute between  railroads  and 
state  railroad  commission. 
Morgan's  Louisiana  &  T.  R. 
&  8.  S.  Co.  V.  R.  Commission 
of  Louisiana  (La.),  122. 

RAILROADS. 

See  Attachments. 
Contracts, 
Crossings. 
Eminent  Domain. 
Malicious  Prosecution. 
Negligence. 
Officers. 

Stations  and  Depots. 
Stock  and  Stockholders. 
Street  Railways. 
Torts. 
Trials, 
Venue. 

RAILROADS  IN  STREETS. 
See  Eminent  Domain. 

RATES. 

See  Carriers  of  Goods. 
Tickets  and  Fares. 

REAL  ESTATE. 
See  Public  Lands. 

REBATES. 

See  Tickets  and  Fares. 

RECKLESSNESS. 

See  Carriers  of  Passengers, 
Damages. 

RELIEF  ASSOCIATIONS. 
See  Death  by  Wrongful  Act. 

REMOTE  DAMAQBS. 
See  Damages. 

RES  GESTiE. 

Conversations  between  plaintiff 
and  defendant's  agent  relative 
to  the  transportation  of  cat- 
tle, in  the  course  of  their 
transportation  as  res  gestae. 
Louisville  &  N.  R.  Co.  v. 
Landers  (Ala.),  96. 

Declarations  of  general  superin- 
tendent made  while  examining 
wreck,  three  hours  after  it  oc- 
curred, as  to  negligence  of 
company  in  using  such  wheels. 
Roberts  v.  Port  Blakely  Mill 
Co.  (Wash.),  403. 

Kxclamations  of  pain   immedi- 
ately after  injury. 
Oliver  v.   Columbia,  N.  Sl  It. 
R.  Co.  (S.  Car.),  708. 
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KBVIBW. 
See  Appeal, 

BIGHT  OF  WAY. 

See  Eminent  Domain . 

Water  and    Watercourses. 

Abandonment. 
Question  one  of  intention. 
Garlick  v.  Pittsburj? h  &  W. 
Ry.  Co.  (Ohio),  234. 

Damages. 
Measure    of    damagfes    where 
highway  is  constructed  over 
right  of  way. 

Southern  Kansas  Ry.  Co.  v, 
Oklahoma    City     (Okla. ) , 
244. 
Recovery  of  possession  of  right 
of  way  where  failure  to  carry 
out  agreement  to  build  depot. 
Southern  California  Ry.  Co.  v, 
Slauson  (Cal.),  231. 
Remedy  where  failure  to  build 
depot  on  land  granted,  accord- 
ing to  contract. 
Southern    California  Ry.  Co. 
V,  Slauson  (Cal.)«  231. 
Right  of  Southern  Kansas  Rail- 
road   Company    to     condemn 
land  in  Indian  Territory  for 
turnouts  and  sidings. 
Southern   Kansas  Ry.   Co.   v. 
Oklahoma  City  (Okla.),  244. 
Right   to    compensation    where 
construction  of  highway  over 
right  of  way. 

Southern   Kansas  Ry.   Co.  v. 
Oklahoma  City  (Okla.),  244. 
Right  to  condemn  right  of  way 
of  railroad  company  for  tele- 
graph lines. 

Ft.  Worth  &  R.  G.  Ry.  Co.  v. 
Southwestern  Telegraph  & 
Telephone  Co.  (Tex.),  222. 

BOLLING  STOCK. 
See  Taxation. 

BULBS. 

See  Carriers  of  Passengers. 
Master  and  Servant. 

BUNNING  TRAINS  ON  SUN- 
DAY. 

See  Carriers  of  Goods, 

SA'WDUST. 

See  Elevated  Railroads. 

SERVANTS. 

See  Master  and  Servant. 

SBTTLiERS. 

See  Public  Lands. 


SIDINGS. 

See  Eminent  Domain. 

SIGNALS. 

See  Crossings. 

Stock,  Injuries  to. 

SNOW. 

See  Carriers  of  Passengers. 

SPEED. 

See  Carriers  of  Passengers. 
Crossings. 
Stock,  Injuries  to. 
Street  Railways. 

STATIONS  AND  DEPOTS. 

See  Carriers  of  Passengers. 
Stock,  Injuries  to. 

Duty  to  keep  depot  premises  in 
safe  condition  for  persons  hav- 
ing business  at  station. 
Mayne  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.  (Okla.),  61. 
In  selecting  location  for  depot, 
regard  is  to  be    had    to   the 
ability  of  the  railroad,  in  view 
of  its  entire  business,  to  estab- 
lish  and  maintain  the  depot, 
and  not  to  its  situation  at  some 
particular  locality. 
Morgan's  Louisiana    Sl  T.  R. 
&  S.  S.   Co.  V.   R.  Commis- 
sion     of    Louisiana     (La.), 
122. 
Invalid  contract  restricting  loca- 
tion of  stations. 
Beasley  v,  Texas  &  P.  Ry.  Co. 
(U.  S.),  463. 
Recovery  of  possession  of  right 
of  way  where  failure  to  carry 
out  agreement  to  build  depot. 
Southern  California  Ry.  Co.  v. 
Slauson  (Cal.),  231.. 

Recovery  of  property  conveyed 
to  company  under  illegal  con- 
tract restricting  location  of 
stations. 

Beasley  v.  Texas  &  P.  Ry.  Co. 
(U.  S.),  463. 

STATUTES. 

See  Death  by  Wrongful  Act. 

STOCK    AND    STOOKHOLD- 

ERS. 

See  Taxation. 

Duty  of  company  to  notify  hold- 
ers of  their  option  to  exchange 
certificates  of  indebtedness 
for  stock. 

Johnson  v.  Richmond,  F.  &,  P. 
R.  Co.  (Va.).498. 
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STOCK,  mJURIBS  TO. 

See  Crossings. 
Fences, 

Contributory  Negligence. 
Krroria  withdrawing  question 
of  cattle  driver's  negligence 
from  jury. 

Brunick  v,  Ann  Arbor  R.  Co. 
(Mich.).  591. 
Error  in  withdrawing  from  jury 
all  questions  of  defendant's 
negligence  save  alleged  failure 
to  reasonably  signal  for  cross- 
ing. 

Kinyon  v,  Chicago,  etc.,  Ry. 
Co.  (Iowa),  569. 
Insufficiency  of  evidence  to  make 
out  prima  facie  case. 
Kansas  City,  Ft.  S.  &  M.  Ry. 
Co.  V.  Walker  (Ark.),  595. 
Judgment  properly  directed  for 
defendant  where  only  evidence 
of  negligence  was  that  cattle 
were  found  dead  on  track. 
S^ar  V.  Chicago,   etc.,   R.  Co. 
(Iowa),  554. 
Overcoming  presumption  of  neg- 
ligence    arising    from    mere 
proof  of    injury  to    stock  on 
track. 
Southern  Ry.  Co.  v.  Hill  (Ga.), 

Presumption  of  negligence  aris- 
ing from  mere  proof  of  injury 
to  stock  on  track. 
Southern  Ry.  Co.  v.  Hill  (Ga,), 
568. 

STOCKMEN. 

See  Carriers  of  Passengers, 

STREET  RAIL  WATS. 

See  Carriers  of  Passengers, 
Children. 

Death  by  Wrongful  Act, 
Electric  Railways, 
Elevated  Railways, 
Eminent  Domain. 

A  street  railway  franchise  is  a 
''franchise"  within  meaning 
of  statute  of  Wisconsin  pro- 
viding that  action  may  be 
brought  against  any  person 
unlawfully  holding  or  exercis- 
ing any  franchise,  and  may  be 
annulled  for  cause  by  quo 
warranto. 
State  V,    Milwaukee,   etc.,  R. 

Co.  (Wis.),  261. 
Care  required  of  motorman    to 
avoid  injuring  person  on  track. 
Barry    v.    Burlington    Ry.    & 

Light  Co.  (Iowa) ,  675. 


STREET  RAILW^AYS— Cowr^iL 

Care  required  of  motorman  wheo 
approaching  intersection  oT 
streets. 

lK)uisviUe  Ry.  Co.  v.  French 
(Ky.),  473. 

Care  required  of  pedestrian   at 
street  crossings. 
Burns  v.  Metropolitan  St.  Ry» 
Co.  (Kan.),  476. 

Commercial  railroads  organized 
under  Rev.  St.  of  Wis.  1898, 
§  1820,  without  power  to  ac- 
cept sf  reet  railway  franchises. 
State  V.  Milwaukee,  etc.,  R. 
Co.  (Wis.),  261. 

Contributory  Negligence. 

Boarding  moving  cars. 
South  Chicago  City  Ry.  Cow 
V,  Dufresne  (111.),  137. 
Care  required  of  pedestrians* 
Kcrnan  v.   Market  St.    Ry* 
Co.  (Cal.),471. 
Duty  of  driver  of  vehicle  to 
turn     off     street    railway 
tracks. 

Metropolitan  St.  Ry.  Co.  v. 
Rouch  (Kan.),  457. 
Evidence  that  car  upon  which 
plaintiff  was  injured  while 
riding  on  running  board  waa 
of   greater   width  than  the 
other  cars  of  the  company 
was  properly  excluded. 
Moody  V.  Springfield  St.  Ry. 
Co.  (Mass.),  116. 
Evidence    that    plaintiff  had 
previously  ridden  on  running 
board  without  being  injured 
was  properly  excluded. 
Moody  V.  Springfield  St.  Ry* 
Co.  (Mass.),  116. 
Insufficiency  of  evidence. 
Kernan  v.  Market   St.  Ry. 
Co.  (Cal.),471. 
I^eaning    back    in    returning 
money  to  pocket,  or  in  look- 
ing for  friend  also  on  foot- 
board. 

Anderson  v.  City  &  Subur- 
ban Ry.  Co.  (Ore.),  763. 
Passenger    riding    on     front 
platform  jostled  by  crowd. 
Cattano  v.  Metropolitan  St. 
Ry.  Co.  (N.  Y.),153. 
Prevailing  rule  respecting  care 
required  of  traveler  on  street 
railway  tracks. 
Bums    V.  'Metropolitan    St. 
Ry.  Co.  (Kan.),  476. 
Riding  on  footboard,  instruc- 
tions. 

Anderson  v.  City  &  Subur- 
ban Ry.  Co.  (Ore.),  763. 
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Riding-  on  footboard  of  street 
car. 

Anderson   v.  City  &  Subur- 
ban Rj.  Co.  (Ore.),  763. 
Ridings     on     running     board 
where  vacant  seats  in  cars. 
Moody  V,  Springfield  St.  Ry. 
Co.  (Mass.),  116. 
Duty  of  company  to  keep  depot 
platform  in  safe  condition. 
Haselton  v,  Portsmouth,  K.  St 
Y.  St.  Ry.  (N.  H.).  705. 
Duty  of  motorman  after  discov- 
ering peril  of  person  on  track. 
Barry  v,  Burlington    Ry.    & 
Light  Co.  (Iowa),  675. 
Duty  to  keep  track  in  condition 
for  public  travel,  instruction. 
*       Gray    v.    Washington    Water 
Power  Co.  (Wash.),  479. 

Evidence. 

Of  negligence  in  running  car 
without  signals  at  exces- 
sive speed. 

Kernau  v.  Market    St.  Ry. 
Co.  (Cal.).  471. 

Opinion  evidence  as  to  speed 
of  street  cars. 

Mathieson     v,    Omaha    St. 
Ry.  Co.  (Neb.),  469. 

Ordinance  regulating  speed  of 
electric  street  cars  immate- 
rial where  it  is  not  shown  at 
what  rate  car  in  question 
was  running-. 

£^athieson  v,  Omaha  St.  Ry. 
Co,  (Neb.),  469. 

That  rail  was  used  on  inside  of 
new  cars  purchased  by  de- 
fendant and  was  not  used  on 
old  cars,  was  properly  ex- 
cluded in  action  for  injury 
sustained  by  passenger  rid- 
ing on  running  board. 
Moody  V.  Springfield  St.  Ry. 
Co.  (Ma8S.)f  116. 

The  fact  that  street  railway 
had  been  operated  for  over 
ten  years,  and  that  no  acci- 
dent had  occurred  from  like 
cause,  did  not  show  absence 
of  negligence,  as  matter  of 
law. 

Anderson  v.  City  A  Subur- 
ban Ry.  Co.  (Ore.),  763. 
Uriability     for     collision     with 

pedestrian  not  on  foot  walk. 

Louisville  Ry.  Co.   v,    French 
(Ky.),473. 
^Cfirlifirence  of  driver  in  jostling 

passenger  compelled  to  ride  on 

platform  of  crowded  street  car. 

Cattano  v.  Metropolitan  St. 
Ry.  Co.  (N.  Y.),  153. 


Ordinance  construed  to  be  an  at- 
tempt to  confer  street  railway 
franchise,  and  not  to  be  a  mere 
regulation  of  rights  conferred 
on  commercial  railroads. 
State  V.  Milwaukee,  B.  &  L. 

G.  R.  Co.  (Wis.),  261. 
Ordinance  requiring  street  rail- 
way to  pave  street  could  not 
be  supported  as  an  exercise  of 
.  police  power. 
Fielders  v.  North  Jersey  St. 

Ry.  Co.  (N.  J.),  875. 
Ordinary  commercial  railroad, 
which  has  formally  accepted 
street  railway  franchise  at- 
tempted to  be  conferred  upon 
it,  is  holding  and  exercis- 
ing such  franchise,  within 
meaning-  of  statute  of  Wis- 
consin, providing  that  action 
maybe  brought  against  any 
person  unlawfully  holding  or 
exercising  any  franchise. 
State  V,  Milwaukee,  etc.,  Ry. 

Co.  (Wis.),  261. 
Question     for     jury     whether 
adopted  platform  was  reason- 
ably safe. 
Haselton  v,  Portsmouth,  K.  & 

Y.St.  Ry.  (N.  H.),705. 
Reciprocal   rights    of    traveler 
and  street  car  company  con- 
sidered. 
Bums  V.  Metropolitan  St.  Ry. 

Co.  (Kan.),  476. 
Right  of  abutters  to  demand 
compensation  for  their  con- 
sent to  construction  and 
operation  of  street  railway. 
Hamilton,  6.   A  C.    Traction 

Co.  V.  Parish   (Ohio),  193. 
Rights  of  pedestrian  injured  by 
failure  of   street    railway    to 
properly  pave  street. 
Fielders  v.   North  Jersey  St. 

Ry .  Co.  (N.  J. ) ,  875. 
Substantial  damages  for  injury 
caused  by  mistake  of  ag-ent  in 
issuing  transfer. 
Lawshe  v.  Tacoma  Railway  A 

Power  Co.  (Wash.),  38. 

Sufficiency  of  evidence  to  show 
that  motorman  should  have 
seen  person  on  track  before 
accident. 

Barry    v.    Burlington    Ry.   A 
Light  Co.  (Iowa),  675. 

Sufficiency  of  evidence  to  show 
that  street  railway  company 
had  adopted  platform  built  by 
side  of  its  lice. 

Haselton    v.  Portsmouth,    K. 
&Y,  St.  Ry.  (N.  H.),705. 
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STREETS  AND  HIQHWATS. 

See  Crossings. 

Electric  Railways, 
Eminent  Domain, 
Street  Railways, 

Notice  of  intention  to  lay  out 
street  across  steam    railway, 
under  Laws  1897  of  N.  Y. ,  c. 
754. 
In  re  Opening  of  Ludlow  St., 

in  City  of  Yonkers   (N.   Y.), 

202. 
Ordinance  requiring  street  rail- 
way to  pave  street  could  not 
be    supported    as   ekercise   of 
police  power. 
Fielders  v.  North  Jersey   St. 

Ry.  Co.  (N.  J.),  875. 

SUNDAY. 

See  Carriers  of  Goods, 

SWITCH  TRACKS. 

See  Master  and  Servant, 

TAXATION. 
Exemptions. 

Consolidated  company  could 
not  claim  right  to  exemption 
formerly  possessed  by  one  of 
the  consolidating  companies. 
Yazoo  &  M.  V.  R.  Co.  v, 
Adams  (Miss),  519. 

Exemption  granted  by  Laws  of 
1878,  of  Miss.,  p.  233,  re- 
pealed by  Code  1880,  §§  597- 
608. 

Yazoo  &  M.  V.   R.   Co.   v, 
Adams  (Miss.),  519. 

Railroad  assessors  had  no 
jurisdiction  to  determine 
question  of  exemption,  so  as 
to  render  them  res  adjudi- 
cata. 

Yazoo  &  M.  V.   R.   Co.   v, 
Adams  (Miss  ),  519. 

Res  adjudicata. 
Yazoo  &  M.   V.   R.   Co.    V. 
Adams  (Miss.),  519. 

State  was  not  estopped  from 
subjecting  property  of  rail- 
road to  payment  of  back 
taxes. 

Yazoo  &  M.   V.  R.   Co.    v, 
Adams  (Miss.),  519. 

Statute  granting  immunity 
from  taxation  having  been 
repealed,  no  rights  in  that 
regard  were  acquired  by  the 
new  company  formed  by  con- 
solidation. 

Yazoo  &  M.   V.   R.   Co.   v, 
Adams  (Miss.),  519. 


TAXATION— Cb«/f»«^</. 

Void  charter    provision    pur- 
porting to  grant  to  company 
right  to  appropriate  taxes  on 
road  for  thirty  years  in  pay- 
ment of  debts  incurred    in 
construction  thereof,  unlesa 
eight  per    cent,     dividends 
are  being   earned. 
Yazoo  &   M.   V.   R.  Co.    v^ 
Adams  (Miss.),  519. 
The  amount  of  anticipated  divi- 
dends on  stock  of  other  corpo- 
rations owned  by  a  domestic 
railroad  corporation,  its  billa 
receivable  for  expenditures  on 
leased  lines,  and  the  vslue  of 
coal  and  supplies  owned  by  the 
corporation  without  the  state, 
are  no  part  of  its  taxable  prop- 
erty. 
People  V.  Knight  (N.  Y.),  547. 

The  value  of  the  rolling  stock  of 
a  domestic  railroad  corporation 
is  capital  stock  employed 
within  the  state  unless  such 
atock  is  used  exclusively  out- 
side of  the  state. 
People  V,  Knight  (N.  Y.),   547. 

Under  Laws  1896,  of  New  York> 
c.  908,  §§  182, 190,  the  franchise 
tax  is  based  on  actual  and  not 
the  par  value  of  the  capital 
stock  of  a  corporation  em- 
ployed within  the  state. 
People  V,  Knight  (N.  Y.),  547. 

Where  a  domestic  railroad  corpo- 
ration owns  the  stock  of  a 
domestic  transportation  corpo- 
ration, which  employs  its 
capital  outside  of  the  state, 
such  stock  constitutes  no  part 
of  the  railroad's  taxable  prop* 
erty. 
People  V,  Knight  (N.  Y.),  547. 

Where  a  domestic  railroad  cor- 
poration purchased  stock  of  a 
foreign  corporation  by  the 
issue  of  bonds,  the  stock  being  * 
pledged  to  a  trust  company  in 
the  state  as  security  for  the 
bonds,  is  no  part  of  its  taxable 
property. 
People  V.  Knight  (N.  Y.),  547. 

TBLEGBAPHS  AND  TELB- 
PHONB8. 

See  Eminent  Domain, 
Right  of  Way. 

TESTIMONY. 
See  Evidence, 
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TICKETS  AND  FARBS. 

See  Carriers  of  Passengers, 

Acceptance  of  excursion  ticket 
as  waiver  of  common-law  rule 
makin&r  carrier  liable  for  pas- 
se nsrers  safety. 
Crary  v.  Lehigh   Val.  R.  Co. 
(Pa.),  119. 
Contract  on   ticket    signed    by 
purchaser  conclusive  evidence 
to  conductor  in  regard  to  time 
of  its  expiration. 
Rolfs  V.  Atchison,  etc..  Ry.  Co. 
(Kan.)»  920. 
In      action      for    ejectment    of 
passenger  on  ground  that  fare 
tendered  was  not  legal  tender, 
an  objection    to  question    to 
plaintiff  as  to  where  he  got 
money  to  pay  his  fare  after  he 
was  put  oft  should  have  been 
sustained. 

Mobile  St.  Ry.  Co.  v.   Watters 
<Ala.),  184. 
Limit  on  ticket  construed  to  fix 
latest  time  for  commencement 
and    not   for    completion     of 
return  journey,  and  to  entitle 
plaintiff  to  rely  upon  defend- 
ant's train  schedule. 
Momingstar  v.    Louisville  A. 
ti.  R.  Co.  (Ala.),  902. 
Mileage  book  act  of  New  York 
valid  though  applied  to  succes- 
sor of  old  company,  which  had 
right  to  charge  specified  fare. 
Minor  v.  Erie  R.  Co.  (N.  Y.),  53. 
Parol  evidence  of  statement  by 
ticket    agent  inadmissible  to 
vary  written  contract  on  ticket 
fixing  time  for  its  expiration. 
Rolfs    V.    Atchison,    etc.,  Ry. 
Co.  (Kan.),  920. 
Placard  posted  in  ticket  oflRce  as 
notice  to  passenger  that  ticket 
must  be  used  on  day  of  sale. 
Georgia    R.    Co.   v.    Baldoni 
(Ga.),68. 
Rights  of  purchaser  of  lost  com- 
mutation ticket. 
Southern  Ry.  Co.  v.  De  Sans- 
sure  (Ga),  147. 
Successor  of  railroad    company 
acquires    the   latter's    rights, 
subject  to  liabilities  imposed 
by  mileage  book  act  of  New 
York. 

Minor  v.  Erie  R.  Co.  (N.  Y.), 
53. 
Sufficiency  of  evidence  that  coin 
tendered  as  fare  was  of  legal 
tender  quality. 

Mobile  St.  Ry.  Co.  v.  Watters 
(Ala.),  184. 
SuflBciency  of  plea  to  put  in  issue 


TICKETS  AND  FABSS—Oiif- 
iinued, 

condition  of  coin  tendered  as 

fare. 

Mobile  St.  Ry.  Co.  ».  Watters 

(Ala.),  184. 
Where  passenger  does  not  buy 
ticket  when  opportunity  is 
given,  railroad  company  has 
no  right  to  charge  excet^s  fare 
and  give  rebate  checks  there- 
for between  points  within  the 
state. 
Weber    v.  Southern  Ry.   Co. 

(S.  Car.),  932. 
Whether  regulation  of  railroad 
company  as  to  excess  rates  and 
rebate  checks  is  reasonable  is 
a  question  of  law  for  the  court. 
Web^r  V,    Southern  Ry.    Co. 

(S.  Car.),  932. 
Worn  money  as  legal  tender. 
Mobile  St.  Ry.  Co,  v.  Watters 

(Ala.),  184. 

TORTS. 

See  Malicious  Prosecution. 

Jurisdiction  where  continuous 
tort  by  railroad  company  was 
commenced  in  one  county  and 
completed  in  another. 
Central  of  Georgia  Ry.  Co.  ». 
Dorsey  (Ga.),  857. 

Where  declaration  in  action  for 
tort  alleged  that  it  was  brought 
by  plaintiff  "suing  for  the  ute" 
of  another,  amendment  strik- 
ing out  such  words  properly 
allowed  as  being  only  matter 
of  form. 

Chicago  A  A.  R.  Co.  v.  Mur- 
phy (111.),  864. 

TB  AIN  DIBPATOHBBS. 
See  Fellow  Servants, 
Master  and  ^efvant. 

TRAMPS. 

See  Carriers  o/ Passengers, 

TRANSFER  OOMPANIB8. 
See  Carriers  o/ Passengers, 

TBANSFBRS. 

See  Street  Railways, 


TRESPA8SBR8. 

See  Accidents  on  Track, 
Children. 
Licensees. 

Care  due  trespasser  on  train. 
Johnson   v.  New  York  Cent., 

etc.,  R.  Co.  (N.  Y  ),  595. 
Wilson  V,  Atchison,  etc.,  Ry. 

Co.  (Kan.),  664. 
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TBOSPASSBBS— Cb»/»»»tfrf-- 
Safficiencj  of  complaint  In*  ac- 
tion   for  death  of  boy   -tres- 
paaser      caused     by      alleged 
defect  in  track; 

Elkins  V,  South  Carolina  A  G. 

R.  Co.  (S.  Car.),  598. 

Sufficiency  of  evidence  to  show 

violent    ejection    from    train. 

Johnson  v.  New  York  Cent., 

etc.,  R.  Co.  (N.  Y.),59S. 

TRIAL. 
Remarks    of    attorney    tending 
to  prejudice  jury  agrainst  de- 
fendant railroad  company  was 
not  gfround  for  reversal. 
.     Louisville,   H.   A  St.    L.   Ry. 
Co.  V,  Chandler  (Ky.),  365. 

TROLLBT  OARS. 

See  Carriers  of  Passengers. 
Street  Railways. 

•TURNOUTS. 

See  Eminent  Domain. 

UNBLOOKBID  FROGS. 
See  Master  and  Servant. 

VBNUB. 

Actions  agrainst  railrojMl** 
Boyd  V.  Blue  Ridge  Ry.  Co. 

(S.  Car.),  754. 

m 

VIOB  PRINCIPALS. 
See  Fellow  Servants, 
Master  and  Servant. 

'WANTONNBSS. 

See  Carriers  of  Passengers. 


WATBR  AND  WATBR- 
OOUR8BS. 
Constitutionality  of  §  3342, 
Rev.  St.  of  Ohio,  requirinjf 
railroad  company  to  drain  its 
right  of  way  so  as  to  prevent 


WATBR    AND    WATBB- 
OOUR3B3— CVMf/ii»i*tf</. 

injury  to  contijfuous  land  or 
detriment  to  the  public. 
Chicag^o  &  E.  R.  Co.  v.   Keith 
(Ohio),  204. 
Evidence. 
Harmless  error  in   admission 
of    expert    testimony    as  to 
sufficiency  of  culverts. 
Gulf,  C.  &  S.  F.  Ry.    Co.  v. 
Steele  (Tex.),  492. 
I,tability  for  injury  to  land  by 
reason  of  insufficient  culverts. 
Gulf,  C.  &  S.  F.   Ry.    Co.  v. 
Steele  (Tex.),  492. 

Right  to  use  of  water  ag^ainst 
prior  appropriators. 
San  Jose  Land  &  Water  Co.  v. 

San  Jose  Ranch  Co.  (U.  S.), 

824. 

Sections  3343-3346.  Rev-  St.  of 
Ohio,  are  in  conflict  with  ^  16 
and  19  of  art.  1  of  Const.,  and 
void,  for  the  reason  that 
they  attempt  to  authorize  the 
taking  of  private  property  for 
private  purposes  without  due 
process  of  law. 
Chicago  &  E.  R.  Co.  v.  Keith 

(Ohio),  202. 
Statute  of  Ohio  requiring  rail- 
road companies  to  drain  right 
of  way  unconstitutional. 
Chicago  &  E.   R.  Co.   v.  Keith 

(Ohio) ,  204. 

WILLFULNSSS. 

See  Carriers  of  Passengers. 
Damages. 
Negligence. 


WORN  COIN. 

See  Tickets  and  Fares. 


See  Crossings. 
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